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INTRODUCTION 

The Wisconsin Bankers Association ("WBA") appears in this appeal 

to urge the Supreme Court to overturn the decision of the Court of Appeals 

("Decision"). The Decision holds that a typical jury waiver provision 

found in commercial loan agreements (the actual waiver in this case is 

called the "Waiver" here) was procedurally and substantively 

unconscionable. This, despite the Waiver being mutual and clear on its face 

about the scope of the Waiver, and despite being agreed to by a 

sophisticated, well-educated engineer and commercial property developer 

("Borrower") who could choose to walk away from the loan if he did not 

like the terms, and a bank willing to put funds at risk on terms that included 

the Waiver. The decision also imposes on Bank the burden of proving 

Borrower knowingly and voluntarily waived his right to a jury, without 

providing clear guidance as to what constitutes an enforceable "knowing 

and voluntary" waiver, and in contravention of the strong commitment in 

Wisconsin law to freedom of contract and the presumption that parties to a 

contract have knowledge of and agree to its content. The Decision calls 

into question the enforceability of jury waivers in current commercial loan 

agreements, which were priced and entered into by lenders with the 

expectation that the parties were mutually choosing to have their disputes 
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decided by a judge, thereby reducing litigation costs and enhancing 

efficiency in resolving disputes. These waivers appear in commercial loan 

agreements throughout Wisconsin, and the Decision is contrary to the 

expectations of parties to such loan agreements as they are interpreted 

under well-settled Wisconsin contract law. 

In the future, given the lack of guidance in the Decision, lenders face 

uncertainty regarding how to "show" that a borrower "understood" and had 

"actual knowledge" of the jury waiver independent of the contract as a 

whole, and that the waiver was in fact "voluntary." Lenders will be 

required to take measures that unnecessarily drive up the cost and 

administrative burden of commercial lending. The Decision also alters the 

established standards for unconscionability. 

WBA disagrees with the Court of Appeals' interpretation of 

Wisconsin law, and believes that, if allowed to stand, the Decision will 

result in bad policy and harm to Wisconsin's economy. If the law 

governing jury waivers in commercial contracts will be different than the 

law governing contract provisions generally in Wisconsin, WBA believes 

the Court should provide clarity to contracting parties about what in fact is 

required for a valid and enforceable jury waiver. WBA agrees with the 
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Circuit Court on the correct way to analyze these issues, and urges this 

Court to overturn the decision of the Court of Appeals. 

INTEREST OF THE AMICUS CURIAE 

WBA is an organization of state and national banks, savings banks 

and savings and loan associations with offices in Wisconsin. WBA 

regularly represents the interests of its membership in significant judicial 

proceedings, including by appearing as amicus curiae in appeals before the 

Wisconsin Supreme Court. Commercial lending is a major part of banks' 

business and a major driver of the state's economy, and banks regularly 

make loans to real estate developers and other commercial borrowers which 

contain jury waivers similar to the Waiver. Commercial lenders and their 

borrowers negotiate the whole package of terms under which the parties are 

willing to enter into the arrangement, including loan amount, pricing, 

information requirements, timeline, collateral, events of default, remedies, 

and how and where disputes about the contract will be decided. Under well 

settled Wisconsin law, lenders believe that jury waivers with commercial 

borrowers are enforceable and regularly include them in their loan 

contracts. The Decision calls into question waivers already part of 

commercial lending agreements throughout the state, and creates great 
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uncertainty for lenders going forward about what is needed for a waiver to 

be enforceable. 

The issues raised in this appeal are highly relevant and of statewide 

concern to banking interests, and this Court's decision will significantly 

affect those interests. 

STATEMENT OF THE CASE 

Jury waivers are very common in commercial transactions. Loans 

containing jury waivers similar to the Waiver are regularly made to 

commercial borrowers throughout the state. The relevant facts have been 

summarized in detail in the Petition, Bank's Brief and Decision, and will 

not be repeated here at length. 

WBA would like to highlight certain facts it believes to be very 

important. This was not a consumer case. The borrower was a national 

board certified engineer who owned his own business for decades, and he 

was seeking almost $800,000 for a sophisticated real estate development 

project. This is not a case of a homeowner of limited means, who lacks the 

education, experience or financial ability to defend himself against the 

disproportionate resources of the bank. The Court, if concerned about the 

expansion of its holding to consumer lending situations, can clarify that it is 



not considering in its decision on this case the use of jury waivers in loans 

governed by the Wisconsin Consumer Act. 

The Waiver itself is important. This is not an ambiguous contract 

provision, and it is not placed in the promissory note ("Note") in a way to 

minimize its visibility. Whether in a pre-printed form or not, the Waiver is 

in all capital letters (the only provision in all capital letters), on the same 

page as and a little above Borrower's signature. In plain English it says, 

without qualification, that Borrower and Bank "voluntarily, knowingly, 

irrevocably waive any right to have a jury participate in any dispute 

(whether based upon contract or otherwise) between or among the borrower 

and the lender arising out of or in any way related to this document, any 

other related document, or any relationship between the borrower and the 

lender." It is crystal clear under the Waiver language that no dispute will be 

decided by a jury. The Note also contains a statement immediately above 

the signature line that Borrower "read and understood" the note, and 

specifically "agrees to the terms of the note." This case does not involve a 

confusing, overly-legal, tiny-type provision in a document signed by an 

unsophisticated consumer. This case involves a clear, plain-English waiver 

of the right to a jury (which the Wisconsin constitution specifically allows) 
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by an educated, sophisticated borrower for a complex, expensive 

development project. 

Borrower had the right to refuse to enter into the loan agreement if 

he did not like the package of terms offered by Bank. Freedom of contract 

means freedom not to enter into the contract, which is a fundamental right 

held by both Borrower and Bank. The fact that Borrower's project was in 

trouble, and that no progress had been made (pointed out by the Court of 

Appeals), is not relevant. He was a sophisticated, educated businessman, 

and if he did not like what was being offered or the timing Bank required, 

he could have demanded time to review the documents, and if denied, could 

have simply said "no" or looked for another lender. 

Finally, Borrower was not waiving his right to trial, as he would 

have under an arbitration clause (which is presumed to be enforceable). In 

the name of a more efficient and cheaper resolution of disputes for both 

parties, he and Bank simply agreed to litigate disputes to a trained, 

experienced, qualified judge instead of in front of a jury. 

The trial court found the Waiver is enforceable. The Court of 

Appeals disagreed, holding that Bank had the burden of proving that 

Borrower knowingly and voluntarily gave up his rights (which the court 

decided Bank did not meet), and further that the Waiver was procedurally 
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and substantively unconscionable. WBA absolutely agrees with Bank that 

the Decision is not supported under Wisconsin law, and is bad policy. 

Allowing it to stand will create great ambiguity about what a lender needs 

to do for a jury waiver to be enforceable. 

ARGUMENT AND POLICY CONCERNS 

WBA agrees with the decision of the Circuit Court, and with the 

analysis of law provided by the Circuit Court and Bank with respect to the 

facts of this case. 

I.  THIS COURT SHOULD MAKE IT CLEAR THAT UNDER 
WISCONSIN LAW, PARTIES MAY AGREE BY 
CONTRACT, BEFORE LITIGATION, TO WAIVE THEIR 
RIGHT TO TRIAL BY JURY. 

The parties and both courts acknowledge that there are no Wisconsin 

cases deciding whether the right to trial by jury may be waived 

contractually by the parties prior to litigation. While the Wisconsin 

Constitution provides for a right to a jury trial, it explicitly states that the 

parties have the right to waive a jury trial in all cases in the manner 

prescribed by law. Given this clear constitutional language, and the fact, as 

discussed in detail by Bank, that Wisconsin encourages efficient resolution 

of disputes without a jury trial, WBA requests that the Court make it 

absolutely clear that Wisconsin law allows parties to agree, by contract, 
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before litigation, to waive their constitutional or statutory right to a trial by 

jury. 

II.  A PARTY SEEKING TO ENFORCE A CONTRACTUAL 
JURY WAIVER SHOULD NOT BE REQUIRED TO PROVE 
THAT THE WAIVER WAS VOLUNTARY OR 
SPECIFICALLY NEGOTIATED, OR THAT THE 
BORROWER HAD "ACTUAL KNOWLEDGE." 

WBA agrees with Bank regarding the application of Wisconsin law 

to this case, and with the authority cited by Bank. It believes the Decision 

imposes an unfair and unnecessary burden on lenders to prove in the 

commercial lending context that sophisticated borrowers are capable of 

understanding what it means to waive a jury trial, that they actually read 

and understood the jury waiver, that the parties specifically negotiated the 

jury waiver provision, that the borrower was either an attorney or had 

access to an attorney, and, at least based on the facts recited by the Court of 

Appeals, that the borrower was under no significant external pressure to get 

the specific loan closed (which is particularly troubling, as the Decision 

seems to say that because Borrower's project happened to be in trouble, the 

fact that Bank imposed a hard deadline on Borrower foreclosed Bank's 

right to freely contract about the terms under which it would deploy its loan 

funds). 
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WBA believes standard Wisconsin contract law principles, founded 

on freedom of contract, should apply to jury waivers in the commercial 

lending context. These have been enumerated by Bank: parties to a 

contract are presumed to have knowledge of the contents of a contract and 

to have consented to its terms; are presumed to know things that reasonable 

diligence would reveal; have the right to govern their own affairs; and have 

the right to decide what they want in their contracts without courts re-

writing them because the court believes (with hindsight) that the contract 

terms were unfair. In addition, it is a principle of contract law that "a party 

seeking to invalidate a provision in a contract (here the borrower) has the 

burden of proving facts that justify a court's reaching the legal conclusion 

that the provision is invalid." Wisconsin Auto Title Loans, Inc. v. Jones, 

2006 WI 53, ¶30, 290 Wis.2d 514, 714 N.W.2d 155. 

The Court should find that standard Wisconsin contract law 

principles apply to jury waivers in the commercial lending context, and that 

Bank does not have the heightened burdens imposed by the Court of 

Appeals.  The Decision is particularly anomalous given that, as 

demonstrated by Bank, Wisconsin courts consistently presume valid and 

favor arbitration agreements — which constitute a much greater waiver of 

rights and necessarily include a waiver of any court trial — and given that a 
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party can accidentally lose its right to a jury trial as a result of a mistake, 

such as inadvertent failure to meet a scheduling deadline. 

III.  IF THE COURT DECIDES TO IMPOSE A HEIGHTENED 
BURDEN ON LENDERS SEEKING TO ENFORCE JURY 
WAIVERS, IT SHOULD PROVIDE CLEAR GUIDANCE ON 
WHAT IS REQUIRED TO MEET THAT BURDEN. 

The Decision creates great uncertainty about what evidence a lender 

seeking to enforce a jury waiver would need to provide. The Court of 

Appeals makes the point that Borrower is not an attorney, and that an 

engineer is not presumed to understand the law. Does this mean that a jury 

waiver is invalid if a non-lawyer borrower is unrepresented? Although a 

boondoggle for lawyers, this would be an enormous change from long- 

standing freedom of contract principles. If a borrower needs "time" to 

consult with an attorney or otherwise evaluate the waiver, how much time 

is acceptable? Many commercial borrowers come to lenders with very tight 

timelines for closing a loan, and many choose not to be represented. In 

those cases, what does the lender need to do to have an enforceable waiver? 

Similarly, what evidence is required to show the waiver language 

was specifically negotiated?  Should the borrower sign a statement 

confirming that he discussed and negotiated the waiver with the lender, and 

if so, how does this provide more certainty than the borrower signing a 
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promissory note containing a prominent, clear waiver which also says 

above the signature line that the borrower "read and understood the note?" 

What if the borrower then claims at trial that he just signed this "we 

negotiated" statement to get the loan, but that such negotiations did not 

really happen? 

Finally, with respect to relative bargaining power, the Court of 

Appeals seems to summarily conclude Bank had the upper hand because 

Borrower's project was in trouble. What are the standards for relative 

bargaining power in a commercial loan?  Here, Borrower was a 

sophisticated, educated, experienced business owner taking on a complex 

project, in a state where there are plenty of lenders, and had the right to 

walk away from the loan if he did not like the terms or the timing. How 

much more bargaining power is required for a borrower, and how does the 

bank ascertain it? Is it the case that whenever a prospective borrower may 

have time pressures due to an external situation, or may be seeking a bank's 

money in circumstances that make finding another lender difficult, the bank 

that works with him now is prevented from getting a jury waiver? 

WBA believes this Court should remove the ambiguity created by 

the Decision. If the Court decides to impose a "knowing and voluntary" 

standard, or some other affirmative subjective burden on the lender seeking 
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to enforce a jury waiver, the Court should provide very clear guidance on 

what will be required to meet this subjective standard. The ambiguity 

created by the Decision not only throws into question jury waivers in 

thousands of commercial loan documents currently existing in the state (for 

which many banks presumably cannot meet the standards imposed by the 

Decision because they did not know the standards applied), but also will 

result in lenders having no idea what steps they should take in negotiating 

and closing a loan to end up with a valid and enforceable jury waiver. This 

will result in increased costs and burdens in commercial lending. Lenders 

will have to take into account the possibility of having to litigate before a 

jury, which requires more time and money, when pricing and underwriting 

commercial loans. 

IV.  THIS COURT SHOULD CLARIFY THAT THIS JURY 
WAIVER  WAS NOT SUBSTANTIVELY OR 
PROCEDURALLY UNCONSCIONABLE, OR CLARIFY 
HOW TO AVOID UNCONSCIONABLENESS. 

WBA believes the Waiver, which contains standard language used in 

commercial lending agreements throughout Wisconsin, is not substantively 

or procedurally unconscionable, and agrees with the arguments asserted by 

Bank. As discussed above, WBA does not believe this experienced, 

educated, business-owning borrower should be deemed a weaker party. 
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Despite the language of the Court of Appeals, this was not a "contract of 

adhesion." This was a commercial contract between two sophisticated 

parties with the ability to protect themselves and freedom to choose not to 

enter into the contract or take their business elsewhere. That Borrower 

decided to waive a jury trial in all disputes was his choice, and the Waiver 

was unambiguous about what he was waiving. Although the Waiver is 

broad, the Wisconsin Constitution clearly gives parties the right to waive a 

jury trial (which they may decide to do to get the other benefits of the 

contract). 

WBA disagrees with the Court of Appeals' blanket conclusion that 

Bank gave up nothing of value to get the Waiver. How does the court 

know what the pricing for the loan would have been without the Waiver 

(i.e. if Bank had to account for a possible expensive and lengthy jury trial in 

the future), or whether Bank would have made the same underwriting 

decision? Bank was willing to put its money at risk with this borrower for 

this project, but under the package of terms and conditions stated in the 

loan documents. Importantly, it also gave up its own right to a jury trial. 

WBA agrees with Bank that the Decision changes current Wisconsin 

law on procedural unconscionability. Now, if a sophisticated commercial 

borrower is under external pressure to close a loan (and borrowers often 
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will be, and the pressures may be unknown to the bank) and faces a tight 

timeline (whether because of the lender's or borrower's requirements, or 

the nature of the project being funded), it appears the borrower may be able 

to assert procedural unconscionability. The Court of Appeals stated that 

Borrower's age, education, intelligence and business acumen made no 

difference here in assessing whether there was a real and voluntary meeting 

of the minds, despite being important factors for the analysis under long-

standing Wisconsin law. This Court should find that the Waiver was not 

unconscionable, and if it decides the Waiver is unconscionable, should 

clarify what a lender needs to do in order for it not to be unconscionable. 

The same kinds of questions arise from the Court of Appeals' 

unconscionability analysis as from its subjective "knowing and voluntary" 

analysis discussed above, with the same adverse consequences to 

commercial lending in Wisconsin. 
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CONCLUSION 

For the reasons provided herein, WBA respectfully urges this Court 

to overturn the decision of the Court of Appeals. 

Dated this 17th day of October, 2016. 

Respectfully ubmitted, 

Jo Knight, State Bar No. 10 482 
Kir . Spira, State Bar No. 1  3803 
Boar  n & Clark LLP 
1 South Pinckney Street, Suite 410 
P. 0. Box 927 
Madison, Wisconsin 53701 
Telephone: 608/257-9521 
Facsimile: 608/283-1709 
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