Subject Index for Compliance Journal Notices
This index has been created purely to assist members in locating previously published Compliance Journal articles
or frequently asked questions (FAQ) and Wisconsin Banker Legal Q&As. The information within the articles, FAQs
and Legal Q&As is not intended to provide legal advice; rather it is intended to provide general information about
banking issues. As rules and regulations change over time, you must further review whether there have been changes
in law since the release of the particular publication. Consult your institution’s attorney for specific legal advice or
assistance.

Subject

Notice No., CJ Issue

Title of Article

529 Plan

2002-8, August, 2002

Section 529 Plan Changes

Abandoned Property

2016-6, May 2016

Updates to State and Federal
Foreclosure and Abandoned Property
Laws.

2015-3, March 2015

Court Order Sale of Abandoned
Property.

2001-14, September, 2001

Abandoned Property

2011-8, July, 2011

Actual/360 Day Method of
Calculating Interest

2010-12, July, 2010

Courts in Other States Address
Computing Interest Rates Using
Actual/360 Day Method for
Commercial Loans

2011-11, November, 2011

FAQs Regarding Credit Score
Information in Revised Adverse
Action Notices and Certain RiskBased Pricing Notices

2008-5, May, 2008

Adverse Action Notices and Use of
Credit Report Information

Advertising

2012-6, May, 2012

Regulator Expresses Concern That
Advertising “Unsecured” Loans May
Be Deceptive

Agricultural

2011-8, July, 2011

Dairy Manufacturing Facility
Investment Tax Credit

2004-5, April, 2004

Ag Siting, Livestock Premises
Identification, and WHEDA Crop
Program

Actual/360 Day Method of
Calculating Interest.

Adverse Action Notices
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Subject

Notice No., CJ Issue

Title of Article

2002-8, August, 2002

Penalty for Converting Ag Land

2001-13, August, 2001

Agricultural Loan Documentation

99-2, March, 1999

UCC Priority of Crop Liens

98-10, July, 1998

Agricultural Exemption from
Wisconsin Consumer Act

98-8, June, 1998

Agricultural Exemption

Americans with Disabilities
Act (ADA)

2008-14, December, 2008

Congress Expands ADA Law

Appraisals

2013-13, December 2013

Appraisal Requirements under
Regulations B and Z.

2011-1, January, 2011

New Appraisal Rules and Guidelines

2008-4, April, 2008

Important Reminders Regarding
Commercial Appraisal and Evaluation
Requirements

2005-13, November, 2005

Frequently Asked Questions
Regarding Real Estate Appraisal
Practices and Procedures

2008-7, June, 2008

International ATM Fees

2000-2, February, 2000

More on Financial Modernization
(Topics Include: ATM Fee Reform)

99-8, December, 1999

Finally – Financial Modernization!
(Topics Include: ATM Fee Reform)

97-7, October, 1997

Budget Bill Provisions Important to
Banking. (Topics Include: PECFA,

Automatic Teller Machines
(ATMs)
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Subject

Notice No., CJ Issue

Title of Article
Sheriff’s fees, ATMs, UCC
Termination Statements, Bank Capital,
Subchapter S Status for Banks, and
Other Corporate laws.)

Bad Checks

98-10, July, 1998

Bad Check Liability

Bank Audits

2012-11, July, 2012

Annual Audit of Savings Bank or
Savings and Loan Association

2002-6, June, 2002

DOR “Red Flags” in Audits of Banks

Bank Directors

2010-4, March, 2010

Indemnification, D&O Insurance and
Best Practices for Bank Directors

Bank Name & Logo

2004-5, April, 2004

Bank Name and Logo Protection

Bank Secrecy Act
(BSA)

2014-18, October, 2014

FinCEN Ruling on Currency
Transporters, Including Armored Car
Services

2012-10, June, 2012

Summary of Items Recently Issued by
FinCEN

2008-15, December, 2008

Exempt Person Designation
Procedures Modified

2005-5, May, 2005

Bank Secrecy Act and Money
Services Businesses

2005-4, April, 2005

BSA/AML Compliance

99-3, April, 1999

FinCEN’s New Exempt Person Rule

Bank Services Corporation

2013-8, August 2013

Bank Services Corporations

Bankruptcy

2012-1, January, 2012

Recent Amendments to Federal
Bankruptcy Rules Create Significant
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Subject

Notice No., CJ Issue

Title of Article
New Requirements for Mortgage
Lenders and Servicers

2006-5, March, 2006

Practical Aspects of the New
Bankruptcy Act

2005-7, June, 2005

Highlights of Consumer Provisions of
the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005

Basel III

2014-13, August, 2014

FDIC Grants S-Corporation Banks
Relief Under Basel III Capital
Conservation Rules

Brokered Deposits

2015-12, December, 2015

FDIC Updates Brokered Deposits
Guidance.

2015-01, January, 2015

FDIC Guidance on Identifying,
Accepting and Reporting Brokered
Deposits.

CAN-SPAM Act

2005-1, January, 2005

The CAN-SPAM Act

Capital Access Program

2010-16, September, 2010

Creation of Statewide Capital Access
Program

Capital Gain

2011-8, July, 2011

(1) Capital Gain Reinvestment in
Wisconsin and (2) Capital Gain
Exclusion for Wisconsin Businesses

Certificates of Deposits
(CDs)

96-16, November, 1996

Taking and Perfecting a Security
Interest in a Nontransferable CD

Child Support Accounts

2015-11, November, 2015

Wisconsin’s New Child Support Lien
in Favor of Other State Process.

2001-14, September, 2001

Child Support Lien Costs
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Subject

Notice No., CJ Issue

Title of Article

2001-13, August, 2001

Reimbursement Rate for Child support
Obligor

99-6, October, 1999

State Child Support Data Match
Program Rules Finalized

98-8, June, 1998

Child Support Requirements

98-6, May, 1998

Notice Regarding Changes in Child
Support Laws Affecting Financial
Institutions

November, 1997

Child Support Enforcement
Legislation

Children’s Online Privacy
Protection Act
(COPPA)

2013-2, February, 2013

Recent Amendments to Children’s
Online Privacy Protection Rules

Closing Funds Law

96-13, August, 1996

New Wisconsin Closing Funds Law

Combined Reporting

2011-8, July, 2011

(1) Combined Reporting Pre 2009
Loss Carry – Forwards and (2)
Combined Reporting DOR Authority
to Disallow Commonly Controlled
Groups

2009-9, August, 2009

Budget Bill Makes Some Changes To
Combined Reporting Law

2001-13, August, 2001

WBA Defeats Combined Reporting,
Wage Lien in State Budget

2005-10, September, 2005

New CRA Provisions Effective
September 1, 2005

99-8, December, 1999

Finally – Financial Modernization!
(Topics Include: Community

Community Reinvestment Act
(CRA)
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Subject

Notice No., CJ Issue

Title of Article
Reinvestment Act)

Computer Tax Exemption

98-8, June, 1998

Tax Relief

Concealed Carry

2011-8, July, 2011

Concealed Carry

Credit Cards

2014-17, October, 2014

Amendments to MasterCard Liability
Rules

Credit Freeze Laws

2014-07, April, 2014

2013 Wisconsin Act 78: Restricting
Release of Credit Information

2006-10, July, 2006

Wisconsin’s New Credit Freeze Law

Credit Union Conversion

2011-8, July, 2011

Credit Union Conversion to State
Bank or Savings Bank

Customer Identification
Program
(CIP)

2003-6, June, 2003

Customer Identification Program
Rules Finalized

2002-10, September, 2002

Customer Identification Program
Proposal

Customer Signatures on
Copies of Consumer Loan
Documents

June, 1996

Commissioner of Banking Agrees to
Eliminate Customer Signature on
Copies of Consumer Loan Documents

Debt Cancellation Contracts

2006-4, February, 2006

New Rules for Banks Selling Debt
Cancellation Contracts

2005-14, December, 2005

Debt Cancellation Contracts

2012-16, November, 2012

Expiration of Temporary Unlimited
Deposit Insurance Coverage

2010-17, November, 2010

FDIC Issues Final Rule on Temporary

Deposit Insurance, Federal
Deposit Insurance
Corporation (FDIC)
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Subject

Notice No., CJ Issue

Title of Article
Unlimited Deposit Insurance
Coverage for Noninterest-Bearing
Transaction Accounts

2009-2, February, 2009

Update to Protecting Business and
Public Deposits in Wisconsin

2008-13, December, 2008

FDIC TLG Program Update

2008-11, October, 2008

Recent FDIC Insurance Changes

2008-10, September, 2008

Protecting Business and Public
Deposits in Wisconsin

2007-2, February, 2007

FDIC’s New Official Sign and
Advertising Statement Rule

2002-7, July, 2002

Protecting Municipal Deposits In
Wisconsin

98-13, July, 1998

New Deposit Insurance Rules
Explained

February, 1997

How Are Municipal Deposits Insured
In Wisconsin

2015-1, January 2015

FDIC Guidance on Identifying,
Accepting and Reporting Brokered
Deposits

2012-11, July, 2012

Deposit Placement Programs of Public
Depositories

Digital Signatures

98-10, July, 1998

Digital Signatures

Document Shredding

99-7, November, 1999

Document Shredding

EdVest

2011-8, July, 2011

EdVest Contributions

Deposit Placement Programs
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Subject

Notice No., CJ Issue

Title of Article

2004-5, April, 2004

EdVest

Elder Abuse Reporting

2006-11, September, 2006

New Law Makes Changes to
Wisconsin’s Elder Abuse Reporting
System

Electronic Banking

2002-5, May, 2002

OCC’s New Electronic Banking Rule

Electronic Signatures and
Records Law, Including
ESIGN and UETA

2006-10, July, 2006

Electronic Recording Council

2004-11, November, 2004

Issues In Electronic Contracting

2004-5, April, 2004

Uniform Electronic Transactions Act
(UETA)

2000-9, October, 2000

Review of Federal Electronic
Signature Legislation

2000-6, July, 2000

Legislative Update for Summer 2000
(Topics Include: New Federal
Electronic Signatures and Records
Law)

Electronic Transfer Accounts
(ETAs)

September, 1999

Electronic Transfer Accounts

Employment

2015-6, June, 2015

Agencies Publish Policy Statement to
Establish Standards for Assessing
Diversity Policies and Practices.

2014-09, May, 2014

Overtime Changes on the Horizon?

2014-03, February, 2014

Employment Compliance Deadline for
Banks Approaching: New OFCCP
Rules for Veterans and Individuals
with Disabilities
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Subject

Environmental Lender
Liability

Estate Tax

Notice No., CJ Issue

Title of Article

2012-8, May, 2012

EEOC Enforcement Guidance on the
Consideration of Arrest and
Conviction Records in Employment
Decisions under Title VII of the Civil
Rights Act

2012-2, February, 2012

Murky Rules Govern Mortgage Loan
Originator Compensation

2011-8, July, 2011

(1) Child Work Hour Restrictions
Repealed; and (2) Job Tax Credit
Modifications

2011-4, March, 2011

Recent Changes to Madison
Ordinance Affect Banks Located in
Madison

2010-11, June, 2010

Federal Rule Requires Contractors to
Post Notice on Employees Right to
Organize

2010-10, June, 2010

(1) Changes in Wisconsin’s Fair
Employment Law and (2) New State
Law on Proper Employee
Classification

2008-7, June, 2008

Post-employment Benefits

2002-8, August, 2002

Reemployment Rights Benefit

2006-15, December, 2006

New EPA Merit Review of Lenders’
Environmental Risk Program

96-17, November, 1996

Federal Regulatory Relief Package

2004-12, December, 2004

Wisconsin Modifies Estate Tax Law

2004-5, April, 2004

Non-resident Estate Tax
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Subject

Notice No., CJ Issue

Title of Article

2001-14, September, 2001

Estate Tax Imposed

2008-8, July, 2008

New FACT ACT Rules

2005-8, June, 2005

Proper Disposal of Consumer
Information Rules Effective July 1,
2005

2011-7, June, 2011

Certain Dodd-Frank Act Consumer
Compliance Requirements Are
Effective July 21, 2011

2004-2, January, 2004

Congress Completes Revisions to the
Fair Credit Reporting Act

97-6, September, 1997

FCRA Forms Update

96-18, December, 1996

Federal Regulatory Relief Package –
Part II (Topics Include: Fair Credit
Reporting Act Amendments)

Fair Labor Standards Act
(FLSA)

2014-09, May, 2014

Overtime Changes on the Horizon?

Fair Lending

96-18, December, 1996

Federal Regulatory Relief Package –
Part II (Topics Include: Fair LendingSelf Testing)

Federal Deposit Insurance
Corporation
(FDIC)

2014-8, May, 2014

Common Compliance Examination
Trends from OCC and FDIC

2008-9, August, 2008

WBA Meeting with FDIC Highlights
Compliance Issues

Fair and Accurate Credit
Transaction Act
(FACT ACT)

Fair Credit Reporting Act
(FCRA)
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Subject

Notice No., CJ Issue

Title of Article

2008-1, January, 2008

FDIC Issues Bulletin on The National
Historic Preservation Act’s Impact on
Banks

2007-9, August, 2007

Top Compliance Violations in 2006
Cited by FDIC’s Chicago Regional
Office

97-8, November, 1997

Compliance Violations Cited by FDIC
Examiners During 1996

Federal Home Loan Bank
(FHLB)

99-8, December, 1999

Finally – Financial Modernization!
(Topics Include: Federal Home Loan
Bank System)

Federal Regulatory Relief
Package, 1996

96-18, December, 1996

Federal Regulatory Relief Package –
Part II (Topics Include: Fair Credit
Reporting Act Amendment, HMDA,
Fair Lending Self Test, and Misc.)

96-17, November, 1996

Federal Regulatory Relief Package
(Topics Include: Environmental
Liability, Truth in Lending Act
Revisions, and RESPA Amendments.)

Filing Fees

2001-14, September, 2001

Filing Fees Updates

Finance Charges, WI
Department of Financial
Institutions (DFI)
Interpretation

2001-1, January, 2001

Required Rebate of Prepaid Finance
Charges Resolved!

2000-11, December, 2000

DFI Cancels Interpretive Letters on
Rebating of Prepaid Finance Charges

97-10, December, 1997

DFI Issues New Interpretation on
Rebating Prepaid Finance Charges
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Subject

Notice No., CJ Issue

Title of Article

Financial Holding Company

2000-2, February, 2000

More on Financial Modernization
(Topics Include: More on Financial
Holding Companies)

2000-1, January, 2000

Finally – Financial Modernization!
Part 2 (Topics Include: Financial
Holding Companies)

2000-8, September, 2000

New Financial Subsidiaries for State
Chartered Financial Institutions

2000-2, February, 2000

More on Financial Modernization
(Topics Include: More on Financial
Subsidiaries)

2000-1, January, 2000

Finally – Financial Modernization!
Part 2 (Topics Include: Financial
Subsidiary)

FinCrime

2006-2, January, 2006

FinCrime.com Anti-Fraud Network
Free to All WBA Member Institutions

First Lien Law

2006-10, July, 2006

Changes to Wisconsin’s First Lien
Law Notice Requirements

Fixing America’s Surface
Transportation Act (FAST
Act)

2015-13, December, 2015

Select Provisions of the FAST Act
Related to Financial Institutions.
(Topics Include: Annual Privacy
Notice, Smaller Institutions
Qualifying for IS-Month Exam Cycle,
Small Company Simple SEC
Registration, Holding Company
Registration Threshold Equalization,
Treatment of Debt or Equity
Instruments of Smaller Institutions,
and Helping Expand Lending
Practices to Rural Communities).

Financial Subsidiary
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Subject

Notice No., CJ Issue

Title of Article

Flood Insurance

2015-08, August, 2015

Agencies Amend Regulations for
Loans in Areas Having Special Flood
Hazards.

2015-2, February, 2015

FEMA Implements New Policies to
Modify Biggert-Waters

2014-10, June, 2014

Reminder of Increased Maximum
Flood Insurance Coverage for Other
Residential Buildings

2014-06, April, 2014

Homeowners Flood Insurance
Affordability Act Amends BiggertWaters Act and Flood Disaster
Protection Act

2012-18, December, 2012

Biggert-Waters Flood Insurance
Reform and Modernization Act of
2012

2012-4, April, 2012

Flood Insurance and The CrossCollateral Clause In WBA Consumer
Loan Forms.

2008-12, November, 2008

National Flood Insurance Reform Act
and Flood Disaster Protection Act

2000-12, December, 2000

Flood Insurance & Cross-Collateral
Clauses

96-14, September, 1996

Agencies Issue New Regulation for
Loans Made in Special Flood Hazard
Areas

2016-6, May 2016

Updates to State and Federal
Foreclosure and Abandoned Property
Laws.

Foreclosure
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Subject

Notice No., CJ Issue

Title of Article

2011-8, July, 2011

Repeal of Foreclosure Notice
Requirements for Residential
Properties

2009-3, March, 2009

Tenant Foreclosure Notice
Requirements

2001-14, September, 2001

Mortgage Foreclosures

2001-13, August, 2001

WBA Defeats Combined Reporting,
Wage Lien in State Budget

2004-8, July, 2004

DHFS Releases New Funeral Director
Affidavit of Death Form

2004-5, April, 2004

Funeral Directors and Trust
Agreements

2002-11, September, 2002

Unclaimed Property Act and Funeral
Trust Accounts

2001-14, September, 2001

Irrevocable Burial Trusts

Future Advances

98-1, January, 1998

New Future Advance Statute

Garnishments

2013-6, June 2013

Final Garnishment of Accounts
Containing Federal Benefit Payments
Rule

2011-3, March, 2011

Garnishment of Accounts Containing
Federal Benefit Payments

Gift Cards

2006-14, November, 2006

OCC Guidance On Disclosure and
Marketing of Gift Cards

GPS and Starter-Interrupt
Devices.

2016-3, March 2016

Wisconsin DFI Permits Use of GPS
and Starter- Interrupt Devices.

Funeral Trust Accounts
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Subject

Notice No., CJ Issue

Title of Article

Gramm-Leach Bliley Act
(GLBA)

2008-6, June, 2008

Wisconsin Uniform Securities Act
Bank Broker Rules

2003-4, April, 2003

July 1, 2003 Information Safeguarding
Deadline Fast Approaching

2001-9, May, 2001

Guidelines Establishing Standards for
Safeguarding Customer Information

2000-2, February, 2000

More on Financial Modernization
(Topics Include: Gramm-Leach Bliley
Act Requirements)

2000-1, January, 2000

Finally – Financial Modernization!
Part 2 (Topics Include: Gramm-Leach
Bliley Act Requirements)

99-8, December, 1999

Finally – Financial Modernization!
(Topics Include: GLBA and Privacy)

Guardianship

2000-6, July, 2000

Guardianship Law Changes

Health Savings Accounts
(HSAs)

2004-10, September, 2004

Health Savings Accounts Revisited

2004-1, January, 2004

New Health Savings Accounts
Available

2011-8, July, 2011

Chapter 428 Responsible High Cost
Mortgage Exemption

2004-5, April, 2004

High Cost Mortgage Loans

2014-12, July, 2014

Interagency Guidance m HELOCs
Nearing End-of-Draw Period

2005-12, October, 2005

Credit Risk Management Guidance for
Home Equity Lending

High Cost Mortgage Lending,
WI

Home Equity Lending
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Subject

Notice No., CJ Issue

Title of Article

Identity Theft

2001-11, June, 2001

Guidance on Identity Theft and
Pretext Calling

In State Acquisitions

2004-5, April, 2004

Instate Acquisition of Banks

Individual Retirement
Accounts (Including ROTH
IRAs)

2010-6, April, 2010

ROTH IRA Conversions

2002-1, January, 2002

Federal Law Changes to Retirement
Plans

98-14, August, 1998

Legislative Changes Affect
Traditional Roth & Education IRAs

97-9, December, 1997

IRS Issues Forms and Guidance on
New Roth IRA

97-5, August, 1997

Taxpayer Relief Act of 1997 – Friend
of IRA and Retirement Plans

Industrial Loan Company
Branching

2008-7, June, 2008

Industrial Loan Company Branching

Insurance

2009-6, June, 2009

Frequently Asked Questions: “Proof
of Insurance” for Homeowner’s
Policies

2004-5, April, 2004

Life Insurance and Annuity Contract
Exemptions From Law Suits

2001-4, February, 2001

Consumer Protection for Depository
Institution Sales of Insurance

2000-1, January, 2000

Finally – Financial Modernization –
Part 2 (Topics Include: Sale of
Insurance Disclosures under GLBA)
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banking issues. As rules and regulations change over time, you must further review whether there have been changes
in law since the release of the particular publication. Consult your institution’s attorney for specific legal advice or
assistance.

Subject

Notice No., CJ Issue

2016-10, June, 2016
Interest on Lawyer Trust
Accounts (IOLTAs) and Other
Lawyer Trust Accounts

Internet/Online Banking

Interstate Branching

Title of Article
Implementation of the New EBanking Lawyer Trust Account Rule.

2016-09, June, 2016

Supreme Court Expands E-Banking in
Lawyer Trust Accounts

2009-12, October, 2009

IOLTA Account Rule Amendments
Effective in 2010

2007-8, July, 2007

Lawyers Now Permitted to Establish
Credit Card Trust Accounts to Receive
Credit Card Payments of Advanced
Fees and Costs

2007-3, March, 2007

Lawyer Trust Accounts and Overdraft
Reporting Requirements

2004-7, June, 2004

New Lawyer Trust Account Rules

2000-7, August, 2000

Update on Trust Account Overdraft
Report Rule

2000-4, May, 2000

Update on IOLTAs

98-18, November, 1998

New Law on Reporting Overdrafts on
Lawyer Trust Accounts

2011-9, August, 2011

FFIEC Supplemental Guidance on
Internet Banking Authentication

2006-12, September, 2006

Online-Banking Multifactor
Authentication Policies and
Procedures

97-3, June, 1997

Interstate Branching – Where the
Rubber Hits the Road
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in law since the release of the particular publication. Consult your institution’s attorney for specific legal advice or
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Subject

Notice No., CJ Issue

Title of Article

Investment Subsidiaries

2001-8, April, 2001

Investment Subsidiaries

Land Development Projects

2014-01, January, 2014

2013 Wisconsin Act 92: Uniform
Trust Code

Late Fees

October, 2003

Late Fee Chart

April, 2003

Late Fee Chart

March, 2002

Late Fee Chart

February, 1999

Late Fee Chart

February, 1998

Late Fee Chart

Landlord and Tenant Law

2014-01, January, 2014

2013 Wisconsin Act 76: Landlord and
Tenant Law

Lending Limits

2013-1, January, 2013

Dodd-Frank Requires DFI
Interpretation of Wisconsin Bank
Lending Limit Laws Applicable to
Derivatives

Letters of Credit

2007-5, April, 2007

New Rules for Letter of Credit

Levies

2015-11, November, 2015

Wisconsin’s New Child Support Lien
in Favor of Other State Process.

2014-15, September, 2014

Department of Revenue Continuous
Levy Orders

2010-14, August, 2010

Real Estate Liens

2004-5, April, 2004

Tax Liens

98-10, July, 1998

New State Laws Affecting Banking –

Liens
(Wage Lien is separate listing
later in this chart)

U:\Indices\Subject Index for Compliance Journal Notices.doc

18

7/8/2016

Subject Index for Compliance Journal Notices
This index has been created purely to assist members in locating previously published Compliance Journal articles
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Subject

Notice No., CJ Issue

Title of Article
Part 2 (Topics Include: Real Estate
Broker Lien)

Limited Liability Companies
(LLCs)

97-4, July, 1997

Limited Liability Companies – An
Update

Loan Participations

2010-2, January, 2010

Effect of New FAS No. 166 On Loan
Participations

Loan Payments

2011-12, December, 2011

Regulation Z and Certain Law
Requirements for Consumer Loan
Payments

Loan Renewals

2008-2, February, 2008

Update on Loan Renewals in
Wisconsin

2004-6, May, 2004

Loan Renewals in Wisconsin

2001-14, September, 2001

Manufactured Homes

2000-6, July, 2000

New Law on Mobile Homes

99-7, November, 1999

Security Interest in Mobile Homes

Medical Savings Accounts

97-2, January, 1997

Medical Savings Accounts

Money Services Businesses

2005-5, May, 2005

Bank Secrecy Act and Money
Services Businesses

Mortgage Satisfaction

2014-01, January, 2014

2013 Wisconsin Act 66: Mortgage
Satisfaction

Mortgage Securing Past Debt

2004-4, March, 2004

Dragnet Clause in Mortgage Upheld
by Court

Motor Vehicle Liens and Title

2011-8, July, 2011

Amended Motor Vehicle Title
Procedures

Manufactured Homes/Mobile
Homes
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Subject

Notice No., CJ Issue

Title of Article

2009-11, September, 2009

Recording and Releasing Motor
Vehicle Liens

NACHA

98-16, October, 1998

New NACHA Operating Rules

Nonaccrual of Interest

2012-12, August, 2012

Recently Revised DFI Banking Letter
40: Nonaccrual of Interest

Nontraditional Mortgage
Products Guidance

2006-13, October, 2006

Agencies Issue Guidance on Non
Traditional Mortgage Products

Office of the Comptroller of
the Currency (OCC),
Including Preemption

2014-08, May, 2014

Common Compliance Examination
Trends from OCC and FDIC.

2004-3, February, 2004

OCC Preemption of State Law for
National Banks

Other Real Estate Owned
(OREO)

2016-1, January, 2016

Banks Should Take Additional Care
When Selling OREO.

Overdraft Protection
Programs

2011-6, May, 2011

FDIC Final Overdraft Payment
Supervisory Guidance and FAQs

2010-19, December, 2010

High-To-Low Debit Posting
Addressed by New FDIC Guidance
and Courts

2005-3, March, 2005

Agencies Issue Joint Guidance on
Overdraft Protection Programs

2005-2, February, 2005

OTS Issues Guidance on Overdraft
Protection Programs

Patient Trolls

2014-07, April, 2014

2013 Wisconsin Act 339: Patent Trolls

Payday Lending

2011-8, July, 2011

Licensed Lender and Payday Lender
Exemption
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Subject

Notice No., CJ Issue

Title of Article

PECFA

2001-14, September, 2001

PECFA & Ineligibility For Interest
Reimbursement

2001-13, August, 2001

WBA Defeats Combined Reporting,
Wage Lien in State Budget

2000-3, April, 2000

PECFA Update

99-7, November, 1999

PECFA Charges

97-7, October, 1997

PECFA

Pension Protection Act
(PPA)

2007-1, January, 2007

PPA Rules Relating to Distributions
From Tax-Qualified Retirement Plans

Power of Attorney
(POA)

2010-10, June, 2010

Changes in Wisconsin’s Power of
Attorney (POA) Law

98-8, June, 1998

New State Law Affect Banking
(Statutory Form)

2006-4, March, 2006

New Prepayment Penalty Law for
Certain Variable Rate Loans

2005-14, December, 2005

Prepayment Penalty Changes

2014-20, November, 2014

Alternative Delivery of Annual
Privacy Notice Now Available

2000-6, June, 2000

Privacy of Consumer Financial
Information- Regulation P

2000-2, February, 2000

More on Financial Modernization
(Topics Include: Privacy Policy)

99-8, December, 1999

Finally – Financial Modernization!
(Topics Include: Privacy and GLBA)

Prepayment Penalty

Privacy
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Subject

Notice No., CJ Issue

Title of Article

Private Mortgage Insurance
(PMI)

2001-5, February, 2001

Revisions to PMI Law

99-5, June, 1999

Federal Home Owners Protection Act
of 1998

98-19, December, 1998

Summary of New Regulating Private
Mortgage Insurance

2000-6, July, 2000

Probate Code Changes (Topics
Include: Summary Settlement and
Summary Assignment and Transfer by
Affidavit)

99-1, January, 1999

Wisconsin’s New Probate Code

98-8, June, 1998

Probate Law Changes

2016-2, February, 2016

New Wisconsin Law Helps Insulate
Banks From Lender Liability.

2015-14, December, 2015

Certain Actions Prohibited Against
Financial Institutions for Offers,
Promises, Agreements, or
Commitments Not in Writing.

Property Sales – Public Notice

2010-16, September, 2010

Public Notices of Property Sales

Real Estate Lending

2003-9, September, 2003

OCC Issues Additional Guidance on
Real Estate Lending Standards

99-4, May, 1999

Residential Offer to Purchase Form
Changes

2014-07, April, 2014

2013 Wisconsin Act 277: Repeal of
DFI’s Prescribed Record Retention
Requirements

Probate Law

Prohibition of Oral Contracts
in Lending

Record Retention
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Subject

Notice No., CJ Issue

Title of Article

Register of Deeds

2010-9, May, 2010

Changes Related to Register of Deeds

2006-4, March, 2006

Social Security Numbers Prohibited
on Recorded Documents

2014-02, February, 2014

Questions and Answers on CFPB’s
Mortgage Reform Rules

2013-13, December 2013

Appraisal Requirements under
Regulations B and Z

2011-7, June, 2011

Certain Dodd-Frank Act Consumer
Compliance Requirements Are
Effective July, 21, 2011

2003-10. October, 2003

FRB Makes Changes to Regulation B

2002-2, February, 2002

Signature Rules Under Regulation B

Regulation C, Home Mortgage 2014-14, August, 2014
Disclosure Act
(HMDA)

CFPB Proposes to Revise HMDA
Coverage & Reporting Requirements

Regulation B, Equal Credit
Opportunities Act
(ECOA)

2009-4, April, 2009

Regulation C Amendments Affect
Both Rate Spread Reporting and
Regulation Z’s New Higher Priced
Mortgage Loans

2003-7, June, 2003

Final HMDA Transition Rules

2003-5, May, 2003

Overview of Recent Changes to
HMDA

96-18, December, 1996

Federal Regulatory Relief Package –
Part II (Topics Include: HMDA
Amendments)
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Subject

Notice No., CJ Issue

Title of Article

Regulation CC, Availability of
Funds and Collection of
Checks and Check 21

2011-7, June, 2011

Certain Dodd-Frank Act Consumer
Compliance Requirements Are
Effective July, 21, 2011

2009-13, November, 2009

Nonlocal Checks under Regulation
CC to be Eliminated in Early 2010

2006-8, May, 2006

Regulation CC

2004-9, August, 2004

The Check 21 Act – A New Era For
Check Clearing

May, 1997

New Expedited Funds Availability

2009-14, November, 2009

Upcoming Changes in TISA
Disclosures Involve Overdraft
Information

2006-7, April, 2006

Regulation DD

2013-8, August 2013

Summary of Recently Enacted State
Legislation (Topics include: Bank
Services Corporations, Amendment to
UCC Article 4A Relating to EFTA
and Remittance Transfers)

2013-5, May 2013

Remittance Transfer Requirements
under Regulation E

2012-14, September, 2012

Amendments to Regulation E
Remittance Transfer Requirements

2012-3, March, 2012

Final Rule Amends Regulation E on
Remittance Transfers

2011-7, June, 2011

Certain Dodd-Frank Act Consumer
Compliance Requirements Are
Effective July, 21, 2011

Regulation DD, Truth in
Savings Act
(TISA)

Regulation E, Electronic Fund
Transfers Act (EFTA)
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Subject

Notice No., CJ Issue

Title of Article

2010-8, May, 2010

New Regulation E Rules on Overdraft
Services

2006-9, June, 2006

Regulation E

Regulation G, Disclosure &
Reporting of CRA-Related
Agreements

2001-7, April, 2001

Disclosure and Reporting of CRARelated Agreements under Regulation
G

Regulation Q, Prohibition on
Payment of Interest on
Demand Deposits

2011-7, June, 2011

Certain Dodd-Frank Act Consumer
Compliance Requirements Are
Effective July, 21, 2011

Regulation V, Fair Credit
Reporting Act-Risk Based
Pricing

2011-11, November, 2011

FAQs Regarding Credit Score
Information in Revised Adverse
Action Notices and Certain RiskBased Pricing Notices

2011-7, June, 2011

Certain Dodd-Frank Act Consumer
Compliance Requirements Are
Effective July 21, 2011

2010-15, September, 2010

Risk-Based Pricing Final Rule
Effective January 1, 2011

Regulation W, Transactions
Between Member Banks and
Their Affiliates

2003-1, January, 2003

New Rules For Transactions Between
Banks and Their Affiliates

Regulation X, Real Estate
Settlement Procedures Act
(RESPA)

2015-5, May, 2015

Integrated Mortgage Disclosures
under TILA/RESPA: Closing
Disclosure

2015-4, April, 2015

Integrated Mortgage Disclosures
under TILA/RESPA: Loan Estimate

2014-21, December, 2014

Integrated Mortgage Disclosures
under TILA/RESPA: An Overview
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Subject

Regulation Z, Truth in
Lending Act
(TILA)

Notice No., CJ Issue

Title of Article

2014-02, February, 2014

Questions and Answers on CFPB’s
Mortgage Reform Rules

2013-12, November 2013

Update on Servicing Requirements
under Regulations X and Z

2013-10, October 2013

Mortgage Servicing Requirements
under Regulation X

2012-17, November, 2012

CFPB Delays Implementation of
Certain New Mortgage Disclosures

2009-15, December, 2009

RESPA Frequently Asked Questions
and Answers

2009-10, September, 2009

Highlights of HUD’s Revised RESPA
Rules

2008-16, December, 2008

Certain Revised RESPA Regulations
Effective Soon

98-3, March, 1998

HUD Issues New Rules Regarding
Disbursements from Tax Escrows

96-17, November, 1996

Federal Regulatory Relief Package

June, 1996

HUD Issues Final Rule on Statements
of Policy Interpreting Section 8 of
RESPA

2016-4, April, 2016

CFPB Broadens Small Creditor
Operating in Rural and Underserved
Areas Rule.

2015-10, November, 2015

Disclosure of Title Insurance
Premiums with Simultaneous Issue on
the Closing Disclosure.
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Subject

Notice No., CJ Issue

Title of Article

2015-09, September, 2015

CFPB Revises Small Creditor and
Rural Definitions Under Reg Z

2015-5, May, 2015

Integrated Mortgage Disclosures
under TILA/RESPA: Closing
Disclosure

2015-4, April, 2015

Integrated Mortgage Disclosures
under TILA/RESPA: Loan Estimate

2014-21, December, 2014

Integrated Mortgage Disclosures
under TILA/RESPA: An Overview

2014-19, November, 2014

CFPB Allows Cure for QM Loans
with Excess Points & Fees

2014-02, February, 2014

Questions and Answers on CFPB’s
Mortgage Reform Rules

2013-13, December 2013

Appraisal Requirements under
Regulations B and Z

2013-12, November 2013

Update on Servicing Requirements
under Regulations X and Z

2013-11, November 2013

HOEPA/High-Cost Mortgage
Requirements and Certain Other
Provisions

2013-9, September 2013

Mortgage Servicing Requirements
under Regulation Z

2013-7, July 2013

Ability to Repay/Qualified Mortgage
Requirements under Reg Z

2013-5, May 2013

Amendments to 2013 Escrow Final
Rules, Delayed Effective Date for
Prohibition Financing Single-Premium

U:\Indices\Subject Index for Compliance Journal Notices.doc

27

7/8/2016

Subject Index for Compliance Journal Notices
This index has been created purely to assist members in locating previously published Compliance Journal articles
or frequently asked questions (FAQ) and Wisconsin Banker Legal Q&As. The information within the articles, FAQs
and Legal Q&As is not intended to provide legal advice; rather it is intended to provide general information about
banking issues. As rules and regulations change over time, you must further review whether there have been changes
in law since the release of the particular publication. Consult your institution’s attorney for specific legal advice or
assistance.

Subject

Notice No., CJ Issue

Title of Article
Credit Insurance, and Independent
Ability to Repay Credit Card Debt
under Regulation Z

2013-4, April 2013

Escrow Requirements, Prohibition of
Financing Single-Premium Credit
Insurance, Prohibition of Mandatory
Arbitration Clauses

2012-17, November, 2012

CFPB Delays Implementation of
Certain New Mortgage Disclosures

2012-5, April, 2012

CFPB Clarifies Mortgage Loan
Originator Compensation Rules With
Respect To Qualified Plans

2012-2, February, 2012

Murky Rules Govern Mortgage Loan
Originator Compensation

2011-12, December, 2011

Regulation Z and Certain State Law
Requirements for Consumer Loan
Payments

2011-10, September, 2011

Summary of Selected Regulation Z
Provisions Effective October 1
Affecting Certain Open-End Credit
Plans

2011-5, April, 2011

Truth in Lending Act Threshold
Amount for Exemption to Increase

2011-2, February, 2011

Regulation Z Final Rules on Loan
Originator Compensation and Steering

2011-1, January, 2011

New Appraisal Rules and Guidelines

2010-18, November, 2010

New Regulation Z Disclosures
Coming for Closed-End Credit
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Subject

Notice No., CJ Issue

Title of Article
Secured by Real Property or Dwelling

2010-7, May, 2010

Highlights of the July 1, 2010,
Regulation Z Revisions Affecting
Non-Credit Card Open-End (Not
Home-Secured) Consumer Credit

2010-3, February, 2010

New Truth in Lending Requirements
for Private Education Loans

2010-1, January, 2010

Summary of Selected Regulation Z
Revisions Affecting Non-Credit Card
Open-End Consumer Credit Plans

2009-8, July, 2009

New Federal Credit Card Act Affects
More Than Credit Cards

2009-5, May, 2009

FRB Finalizes Regulation Z Rules
Implementing Mortgage Disclosure
Improvement Act

2009-1, January, 2009

Highlights of Recent Regulation Z
Amendments

2002-4, April, 2002

Truth-in-Lending Amendments Affect
Timing of Disclosures, Definitions of
“Business Day,” Credit Insurance and
Debt Cancellation Disclosures, and
Certain Home Mortgage Transactions

2002-3, March, 2002

Truth-in-Lending Amendments Affect
High-Cost Mortgage Loans

98-2, February, 1998

Early ARM Disclosures Simplified

96-17, November, 1996

Federal Regulatory Relief Package

96-15, October, 1996

New Truth-in-Lending Changes
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Subject

Notice No., CJ Issue

Title of Article

Regulatory Exams

2004-5, April, 2004

Regulatory Exam Cycles

Remittance Transfers

2013-8, August 2013

Summary of Recently Enacted State
Legislation (Topics include: Bank
Services Corporations, Amendment to
UCC Article 4A Relating to EFTA
and Remittance Transfers)

Repossession of Motor Vehicle
Collateral in Consumer
Transactions

2007-7, June, 2007

DFI Clarifies Law Applicable to
Repossession of Motor Vehicle
Collateral in Consumer Transactions

2006-6, April, 2006

Law Change Permits Repossession of
Motor Vehicle Collateral in Consumer
Transactions

Revocation/Permanent Stop
Payment of Preauthorized
Payments

2010-5, April, 2010

Revocation/Permanent Stop Payment
of Preauthorized Payments and WBA
Forms

S Corporations

99-8, December, 1999

Finally – Financial Modernization!
(Topics Include: Expanded Small
Banks Access to S Corporation
Treatment)

97-9, October, 1997

Subchapter S Status for Banks

Sarbanes – Oxley Act

2003-7, July, 2003

Corporate Governance, Audits &
Reporting Requirements; Sarbanes
Oxley Act of 2002

Secure and Fair Enforcement
for Mortgage Licensing Act
(SAFE Act)

2014-07, April, 2014

2013 Wisconsin Act 360: Revisions to
WDFI’s SAFE Act Rules

2010-16, September, 2010

Mortgage Originators License
Changes
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Subject

Notice No., CJ Issue

Title of Article

2010-13, August, 2010

S.A.F.E. Act Rules Finalized for
Registration of Residential Mortgage
Loan Originators

2009-3, March, 2009

New Wisconsin Laws Affecting
Mortgages (Topics Include: Secure
and Fair Enforcement Mortgage
Licensing Act S.A.F.E)

2014-05, March, 2014

Paying Agent Notification
Requirements Can Affect Banks

2000-1, January, 2000

Finally- Modernization Part 2 (Topics
Include: Sales of Securities
Disclosures under GLBA)

Signature Guarantees

2005-10, September, 2005

Reading and Retaining “Legals” In
Connection with Signature Guarantees

Shoreland Zoning

2014-01, January, 2014

2013 Wisconsin Act 80: Shoreland
Zoning in Incorporated Areas

Securities

Small Business Administration 2007-12, November, 2007
Loans

Traps for Lenders in the SBA 504
Loan Program

Small Claims

2011-8, July, 2011

Small Claims Changes

Social Media

2014-07, April, 2014

2013 Wisconsin Act 208: Wisconsin’s
Social Medial Protection Act.

Soldiers and Sailors Civil
Relief Act /Servicemembers
Civil Relief Act/Department of
Defense Talent
Amendment/Military Lending
Act

2015-9, October, 2015

Department of Defense Issues Final
Rule Amending It’s Regulation
Implementing the Military Lending
Act.

2012-15, October 2012

Financial Protections Available to
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Subject

Notice No., CJ Issue

Title of Article
Service Members

2007-10, September, 2007

DoD Finalizes “Limitations on Terms
of Consumer Credit Extended to
Service Members and Dependents”
Regulation

2007-6, May, 2007

Proposed Regulations on Credit
Extended to Service Members Could
Impact WBA Members

2003-2, February, 2003

Soldiers’ And Sailors’ Civil Relief Act

2001-17, November, 2001

Wisconsin Soldiers’ and Sailor’s
Relief Act

2001-15, September, 2001

Soldiers’ and Sailors’ Civil Relief Act

May, 1999

Soldiers’ and Sailors’ Civil Relief Act

2014-11, June, 2014

State Law Reminders: DWD Data
Match

2012-11, July, 2012

Financial Record Matching Program
with DHS

2012-9, June, 2012

Update on DHS Medicaid Eligibility
Asset Verification Data Match

2009-11, September, 2009

DOR Data Match Program

Statutory Exemptions

2010-6, April, 2010

Increase in Statutory Exemptions

Subprime Mortgage Lending

2007-11, October, 2007

Highlights of the Interagency
Statement on Subprime Mortgage
Lending

Sweep Deposit Accounts and

2009-7, July, 2009

FDIC Processing of Sweep Deposit

State Data Match Programs
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Subject Index for Compliance Journal Notices
This index has been created purely to assist members in locating previously published Compliance Journal articles
or frequently asked questions (FAQ) and Wisconsin Banker Legal Q&As. The information within the articles, FAQs
and Legal Q&As is not intended to provide legal advice; rather it is intended to provide general information about
banking issues. As rules and regulations change over time, you must further review whether there have been changes
in law since the release of the particular publication. Consult your institution’s attorney for specific legal advice or
assistance.

Subject

Notice No., CJ Issue

Title of Article
Accounts for a Failed Financial
Institution and New Sweep Account
Disclosures

Disclosures

Tax Law Changes

2009-11, September, 2009

Selected Miscellaneous Tax Law
Changes

Taxpayer Identification
Numbers (TINs) (Including:
Social Security Numbers
(SSNs), Related Issues and,
W-8 BEN and W-9 Forms)

2012-7, May, 2012

Requirement to Report Interest Paid to
Non-Resident Alien Individuals

2010-14, August, 2010

Use of SSNs

2005-14, December, 2005

Withholding from Non-Resident
Members of Pass Through Entities

2001-2, January, 2001

Revised Form W-9 Effective January
1, 2001

2000-10, December, 2000

New IRS Forms Required for Tax
Withholding on Certain U. S. Source
Income Paid to Foreign Persons (W-8)

96-12, August, 1996

IRS Issues Rules Governing TINs for
Foreign Taxpayers

2014-07, April, 2014

2013 Wisconsin Act 234: Wisconsin’s
Telephone Solicitation “Do-Not-Call”
List

2012-13, August, 2012

FCC Revises Telephone Consumer
Protection Act Rule to Impose New
Requirements for Autodialed and
Prerecorded Telemarketing Calls

2003-8, August, 2003

New Federal Do-Not-Call Rule

Telemarketing & No-Call
Rules
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This index has been created purely to assist members in locating previously published Compliance Journal articles
or frequently asked questions (FAQ) and Wisconsin Banker Legal Q&As. The information within the articles, FAQs
and Legal Q&As is not intended to provide legal advice; rather it is intended to provide general information about
banking issues. As rules and regulations change over time, you must further review whether there have been changes
in law since the release of the particular publication. Consult your institution’s attorney for specific legal advice or
assistance.

Subject

Notice No., CJ Issue

Title of Article
Affects Financial Institutions

2002-12, November, 2002

Wisconsin’s New “No-Call” Rules

2001-17, November, 2001

Wisconsin Telemarketing Law

Title Loans

2011-8, July, 2011

Certification and Fee Requirement for
Licensed Lenders Making Title Loans

Trigger Leads Law

2008-3, March, 2008

Wisconsin’s New Trigger Lead Law

Trust and Trust Accounts
(Including: Wisconsin’s
Uniform Trust Code)

2014-11, June, 2014

State Law Reminders: Uniform Trust
Code

2014-01, January, 2014

2013 Wisconsin Act 22: Uniform
Trust Code

2006-4, March, 2006

Remedial Trust Legislation

99-7, November, 1999

New Rules on Taxing Trusts

Unauthorized Practice Of Law 2007-13, December, 2007

Do Every Day Banking Activities
Constitute the Practice of Law?

2001-18, December, 2001

Loan Document Preparation Fee:
Wisconsin Lawsuit Alleges Financial
Institution Engaged in Unauthorized
Practice of Law; Board Approves
WBA Involvement

Unclaimed Property

2002-11, September, 2002

Unclaimed Property Act and Funeral
Trust Accounts

Unfair, Deceptive, Acts,
Abusive Practices
(UDAAP)

2014-16, September, 2014

Interagency Guidance Regarding
Unfair or Deceptive Credit Practices
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This index has been created purely to assist members in locating previously published Compliance Journal articles
or frequently asked questions (FAQ) and Wisconsin Banker Legal Q&As. The information within the articles, FAQs
and Legal Q&As is not intended to provide legal advice; rather it is intended to provide general information about
banking issues. As rules and regulations change over time, you must further review whether there have been changes
in law since the release of the particular publication. Consult your institution’s attorney for specific legal advice or
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Subject

Uniform Commercial Code
(UCC) Articles 3 & 4
Negotiable Instruments

Uniform Commercial Code
(UCC) Article 4A Funds
Transfer

Notice No., CJ Issue

Title of Article

2013-3, March, 2013

Unfair, Deceptive or Abusive Acts or
Practices

2012-6, May, 2012

Regulator Expresses Concern That
Advertising “Unsecured” Loans May
Be Deceptive

2003-12, December, 2003

New Demand Draft Legislation

96-11, July, 1996

Overview of New Wisconsin UCC
Article 3 & 4

June, 1996

Wisconsin Legislature Passes 1990
Amendments to UCC Articles 3 & 4

2013-8, August 2013

Summary of Recently Enacted State
Legislation (Topics include: Bank
Services Corporations, Amendment to
UCC Article 4A Relating to EFTA
and Remittance Transfers)

2010-6, April, 2010
Uniform Commercial Code
(UCC) Article 6 Bulk Transfer
Uniform Commercial Code
(UCC) Article 8 Security
Interests in Investment
Property

Uniform Commercial Code
(UCC) Article 9 Secured
Transactions

Repeal of Bulk Transfer Law

98-15, September, 1998

New Rules for Security Interests in
Investment Property

97-1, January, 1997

New Procedures to Perfect a Security
Interest In a Treasury Security

2013-4, April 2013

Amendments to Article 9 of the UCC
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This index has been created purely to assist members in locating previously published Compliance Journal articles
or frequently asked questions (FAQ) and Wisconsin Banker Legal Q&As. The information within the articles, FAQs
and Legal Q&As is not intended to provide legal advice; rather it is intended to provide general information about
banking issues. As rules and regulations change over time, you must further review whether there have been changes
in law since the release of the particular publication. Consult your institution’s attorney for specific legal advice or
assistance.

Subject

Uniform Fiduciary Access to
Digital Assets Act

Notice No., CJ Issue

Title of Article

2012-11, July, 2012

Adoption of 2010 Amendment to
UCC Article 9

2010-10, June, 2010

UCC Law Changes

2007-4, April, 2007

DFI Clarifies UCC Search Logic

2006-1, January, 2006

UCC Article 9 Transition Issues

2003-11, November, 2003

The UCC Article 9 Fix

2002-9, August, 2002

A New UCC Article 9 Problem

2001-17, November, 2001

UCC Article 9 Priority Issues

2001-16, October, 2001

Certificate of Deposit As Collateral
Under New UCC Article 9

2001-12, July, 2001

Filing UCC Forms Beginning July 1,
2001

2001-10, June, 2001

Update on New UCC Article 9

2001-6, March, 2001

Overview of New UCC Article 9

2001-3, January, 2001

DFI Announces On-Line Searches for
UCC Records

99-2, March, 1999

UCC Priority of Crop Liens

98-8, June, 1998

Uniform Commercial Code Changes

97-7, October, 1997

UCC Termination Statements

2016-5, April, 2016

Wisconsin Uniform Fiduciary Access
to Digital Assets Act
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Subject

Notice No., CJ Issue

Uniform Principal and Income 2005-6, May, 2005
Act

Title of Article
Wisconsin Adopts the Uniform
Principal and Income Act

Universal Bank Act

2003-11, November, 2003

The New Universal Bank Act

Unsolicited Checks

2010-9, May, 2010

Unsolicited Checks

USA PATRIOT Act

2003-3, March, 2003

USA PATRIOT Act Section 314(a)
Requests

2001-19, December, 2001

USA PATRIOT Act and International
Money Laundering Abatement and
Anti-Terrorist Financing Act of 2001

Vehicle Towing

2014-01, January, 2014

2013 Wisconsin Act 76’ Vehicle
Towing

Wage Lien

2003-11, November, 2003

New Wage Lien Provisions

2001-13, August, 2001

WBA Defeats Combined Reporting,
Wage Lien in State Budget

99-7, November, 1999

Wage Lien Revised

98-8, June, 1998

Wage Lien Reversed

Wisconsin Administrative
Code Revisions Related to
Debit Cards and Terminals

2014-04, March, 2014

Repeal of Chargeback Customer
Liability for Unauthorized Use of a
Remote Terminal Access Card,
Transaction Receipt at Remote
Terminal, and Other Changes to
Administrative Code

Wisconsin Consumer Act
(WCA)

2006-3, February, 2006

Interpretation of Long-standing Bank
Practices Regarding the Use of the
Notice of Right to Cure Default Under
the Wisconsin Consumer Act
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or frequently asked questions (FAQ) and Wisconsin Banker Legal Q&As. The information within the articles, FAQs
and Legal Q&As is not intended to provide legal advice; rather it is intended to provide general information about
banking issues. As rules and regulations change over time, you must further review whether there have been changes
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Subject

Year 2000

Notice No., CJ Issue

Title of Article

2001-17, November, 2001

DFI Letter on Floors on Variable Rate
Wisconsin Consumer Act Loans

2001-14, September, 2001

Changes Under the Wisconsin
Consumer Act

98-11, July, 1998

Agricultural Exemption From
Wisconsin Consumer Act

98-8, June, 1998

Agricultural Exemption

August, 1999

Y2K – Cash Withdrawal Limitations
and Legal Issues

98-17, November, 1998

Summary of Year 2000 Information
and Readiness Disclosure Act

98-12, July, 1998

Year 2000 Customer Awareness
Programs

98-9, June, 1998

FFIEC Issues Year 2000 Guidance on
Contingency Planning

98-7, May, 1998

FFIEC Issues Guidance Concerning
Testing for Year 2000 Readiness

98-5, April, 1998

Year 2000: The Challenge – Part 2 of
2

98-4, March, 1998

Year 2000: The Challenge
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WELCOME to the inaugural issue of the Wisconsin Bankers Association Compliance Journal! This publication will be distributed
monthly to WBA members and is intended to consolidate all compliance information from WBA into one organized document. One
subscription is included as a part of your WBA dues. While you will continue to see Bank Notes in the Wisconsin Banking Digest,
this publication will replace Practice and Procedure Compliance! and WBA Notices (with the exception of the series of Notices on
the Banking Regulatory Efficiency Act). WBA Notices will be printed as articles in the "Special Focus" section of this publication,
with the same detailed format and level of quality.

WBA Compliance Journal will typically consist of detailed articles on timely banking compliance issues, a section on regulatory items
of importance, a review of judicial decisions, a short discussion of other compliance topics, and, finally, a question and answer
section. WBA is confident you will find this publication to be a valuable resource on state and federal compliance issues.
Over the last month, the regulators were very busy publishing many proposals and final rules of concern to the banking industry.
As a result, this month's issue is heavily devoted to highlighting those developments. In addition, this issue discusses many important
changes of interest to Wisconsin bankers coming out of state and federal government and the courts. If you have comments or
questions about WBA Compliance Journal please contact the WBA at the address located inside.•

SPECIAL FOCUS
Wisconsin Legislature Passes 1990 Amendments
to UCC Articles 3 and 4.
With most of the rest of the country having already adopted
the 1990 amendments to Uniform Commercial Code (UCC)
Articles 3 and 4, a bill was introduced in Wisconsin this
past session to amend Wisconsin's UCC provisions on
Articles 3 and 4. The Wisconsin Legislature passed Senate
Bill 358 and it was signed by the Governor on 6/24/96.
Consequent! y, the provisions in the bill are effective 7 /1/96.

The Wisconsin Legislature substantially rewrote Wisconsin's
UCC provisions on checks and made certain changes in the
provisions governing deposits and check collections. The
bill was patterned after 2 uniform acts: UCC Revised
Article 3 - Negotiable Instruments and UCC Article 4 Bank Deposits and Collections. Generally, the changes are
favorable to banking.
( ~ The new law makes changes in many areas, including the
scope of Article 3, the definition of ordinary care,
restrictive endorsements, holder in due course requirements,
signing and dishonoring negotiable instruments, truncation
agreements, standard for good faith, warranties, allocation

I

of loss and liability, and statute of limitations. Due to space
and time constraints in publishing this issue of WBA
Compliance Journal, and the technical nature of the
changes, the July issue will review these changes in more
detail. In addition, WBA has scheduled all day workshops
where bankers will learn the details of the new law through
the use of outlines, examples and case studies. The dates
and locations for these workshops are found in the
"Compliance Calendar" within this issue.

HUD Issues Final Rule and Statements of
Policy Interpreting Section 8 of RESPA.
The U.S. Department of Housing and Urban Development
(HUD) has released a final rule and set forth three separate
Statements of Policy on its interpretation of Section 8 of the
Real Estate Settlement Procedures Act (RESPA). Section 8
of RESPA contains a general prohibition against kickbacks
and unearned fees in mortgage lending. The final rule
withdraws the broad exemption for employer-employee
payments, and instead allows three exemptions for
permissible payments by employers to bona fide employees.
The first two limited exemptions relate to payments that
would otherwise be prohibited -~ employer payments to
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managerial employees and employees who do not perform
settlement services in any transaction. In addition, the rule
includes a third exemption to clarify that payments made to
an employer's own bona fide employee for generating
business for that employer are permissible. .A "bona fide
employee" is not defined in the rule. The rule also revises
certain controlled business disclosure requirements.
The rule withdraws an exemption for payments made by
borrowers for computer loan origination (CLO) services,
because the exemption was found to be of little benefit to
consumers or the loan origination industry. However, in
order to assure that consumers in the mortgage lending
marketplace continue to benefit from technological
innovation, simultaneously with the publication of this rule,
HUD is issuing a Statement of Policy analyzing payments
for CLOs under the RESPA regulations. In addition, HUD
is publishing two other Statements of Policy on issues raised
by comments on the proposed rule, although not directly
related to the proposed rule, and which involve
interpretation rather than new rulemaking.
The first interpretation, Statement of Policy 1996-1,
Computer Loan Origination Systems, sets forth the
interpretation and implementing regulations with regard to
the applicability of RESP A to payments for certain
computer systems, frequently called CLOs, used by
settlement service providers in connection with the
origination of mortgage loans or the provision of other
settlement services covered by RESPA. This statement
explains the statutory and regulatory framework for HUD' s
treatment of payment to CLOs.
Statement of Policy 1996-2, Sham Controlled Business
Arrangements, sets forth the factors that HUD uses to
determine whether a controlled business arrangement is a
sham under RESPA or whether it constitutes a bona fide
provider of settlement services. The Statement of Policy
provides an interpretation of the legislative and regulatory
framework for HUD' s enforcement of those practices that
do not come within the definition of and exception for

controlled business arrangements under section 3(7) and
8(c)(4) of RESPA. This statement is published only to giv
guidance and to inform interested members of the public of
HUD's interpretation of this section of the law.
Statement of Policy 1996-3, Rental of Office Space, Lockouts, and Retaliation, sets forth HUD's interpretation of
Section 8 of RESP A and its implementing regulations with
regard to the rental of office space, lock-outs and
retaliation. In the last few years, HUD has received
numerous complaints alleging that certain settlement service
providers are leasing desks or office space in real estate
brokerage offices at higher than market rate in exchange for
referrals of business. In this Statement of Policy, HUD sets
forth how it distinguishes legitimate payments for rentals
from payments that are for the referral of business in
violation of Section 8. HUD also received comments
alleging that settlement service providers were being
excluded from, or locked-out of, places of business where
they might find potential customers. This problem is
addressed in the Statement of Policy. The third item
concerns complaints that HUD has received of retaliation
practices used to influence consumer referrals. In one
complaint, financial service representatives in a real estate
broker's office were given specific quotas of referrals of
home buyers to an affiliated lender and were threatened with
the loss of their jobs if they did not meet the quotas. HUD{'\
will continue to examine for possible violations of Section g>,)
where payments or other positive incentives are given
employees or agents to make referrals to other settlement
service providers.
The final rule is effective 10/7 /96, and copies of the final
rule and the Statements of Policy may be obtained from the
WBA. Federal Register, Vol. 61, No. 111, 6/7/96, 2923829255 (final rule); 29255-29258 (Statement of Policy 19961); 29258-29264 (Statement of Policy 1996-2); 29264-29266
(Statement of Policy 1996-3).

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 1 East Main Street, P. 0. Box 1667,
Madison, Wisconsin, 53701. Copyright ©1996 Wisconsin Bankers Association. All rights reserved. Reproduction by any
means of the entire contents or any portion of this publication without prior written permission is strictly prohibited. This
publication is intended to provide accurate information in regard to the subject matter covered as of the date of publication;
however, the information does not constitute legal advice. If legal advice or other expert assistance is required, the services
of a competent and professional person should be sought. Senior Writers: Rose Oswald Poels and Alison Welch. Editor:
Erica Case. Subscription Rates: $195/one year. For subscription orders and inquiries, please contact the Wisconsin
Bankers Association at the above address, by phone at 608/256-0673, by fax at 608/256-7162, or e-mail at
ropoels@wisbank.com.
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Commissioner of Banking Agrees to Eliminate
ustomer Signature on Copies of Consumer
oan Documents.
In response to a request from Financial Institution Products
Corporation (FIPCO), the Commissioner of Banking
recently decided that it is no longer necessary for banks
using Financial Link software to provide consumers with
copies of signed loan documents if the consumer's name is
printed underneath the signature line on the loan document.
One of the problems banks have experienced with loan
origination software in Wisconsin is the requirement that the
consumer be given a copy of a signed loan document if the
loan is governed by the Wisconsin Consumer Act (WCA).
This requirement for giving copies of signed loan documents
is the result of an earlier interpretation of the WCA by the
Commissioner of Banking.
This change in interpretation is effective immediately.
Therefore, it is no longer necessary for banks using

Financial Link software to use carbonless paper in their
laser printers or to make photocopies of signed loan
documents for distribution to consumers in loan transactions
governed by the WCA. Banks may, of course, continue to
follow these practices if they choose to do so for other
reasons and FIPCO will continue to carry carbonless paper
for those customers who prefer to continue using it.
It will continue to be necessary for banks using Financial
Link software, however, to use carbonless paper when
printing UCC Financing Statements for filing with the
Secretary of State or Register of Deeds, or alternatively, to
insert carbon paper between the copies of plain paper if
used. Current procedures require that all copies of the
UCC Financing Statements presented for filing be signed by
the debtor. In addition, DILHR continues to require
carbonless paper for the Rental Unit Rental Efficiency
Standards Stipulation which is submitted to them. Finally,
since this change in interpretation only amends the WCA,
other rules, like Regulation AA, continue to remain in
effect.•
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REGULA TORY SPOTLIGHT
f")
.,.,.,Treasury, FinCEN Issue Interim Rule With
Request for Comments on Amendment to the
Bank Secrecy Act Regulations.
The Department of Treasury (Treasury) and the Financial
Crimes Enforcement Network (FinCEN) have issued an
interim rule eliminating the requirement to report
transactions in currency in excess of $10,000, between
depository institutions and certain classes of "exempt
persons" defined in the rule. The interim rule applies to
currency transactions occurring after 4/30/96. It is adopted
as a major step in reducing the burden imposed upon
financial institutions by the Bank Secrecy Act and increasing
the cost-effectiveness of the counter-money laundering
policies of Treasury. The interim rule is part of a process
to achieve the reduction set by the Money Laundering
Suppression Act of 1994 in the number of currency
transaction reports filed annually by depository institutions.
The interim rule is effective 5/1/96; comments must be
received by 8/11/96, and the interim rule applies to
currency transactions occurring after 4/30/96. Copies of
this proposal or of the WBA Notice explaining the interim
rule may be obtained from the WBA. Federal Register,
(~Vol. 61, No. 80, 4/24/96, 18204-18211.

FRB Issues Proposed Rule on Regulation Z.
The Federal Reserve Board (FRB) is publishing for
comment proposed revisions to Regulation Z (Truth in
Lending). The revisions would implement the Truth in
Lending Act Amendments of 1995 (1995 Amendments),
which establish new creditor-liability rules for closed-end
loans secured by real property or dwellings consummated on
or after 9/30/95. The 1995 Amendments create several
tolerances for accuracy in disclosing the amount of the
finance charge, and creditors have no civil or criminal
liability if the finance charge or affected disclosures are
within the applicable tolerances. The amendments also
clarify how lenders must disclose certain fees connected
with mortgage loans. In addition, the FRB is proposing a
new rule regarding the treatment of fees charged in
coililection with debt cancellation agreements, which would
be similar to the existing rule regarding credit insurance
premiums, and provide for more uniform treatment of these
fees. The FRB expects to adopt a final rule in September,
1996. Comments on the proposed regulations are due by
6/24/96, and copies may be obtained from the WBA.
Federal Register, Vol. 61, No. 102, 5/24/96, 26126-26135.
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Once again, regulators and lawmakers have bee,1 very busy creating new items for WBA to include in this month's WBA Compliance
Journal, effectively postponing our summer vacations. This month's Journal contains many legal and regulatory updates, as well as a
question and answer section on Regulation Z's right ofrescission requirements. This edition's Special Focus article discusses the
significant and very technical changes to Wisconsin law concerning negotiable instruments and check deposits and collections.
Finally, the Judicial Spotlight discusses an important Wisconsin Supreme Court decision related to renewal note documentation.

SPECIAL FOCUS
Overview of New Wisconsin UCC
Articles 3 and 4
(yotice No. 96-11
The Wisconsin Legislature recently passed a bill completely
rewriting Articles 3 and 4 of Wisconsin's version of the
Uniform Commercial Code (UCC) related to negotiable
instruments and bank deposits and collections. The effective
date for 1995 Wisconsin Act 449 is 8/1/96. Since this is a
very technical area of the law, this article will not address
every change that is occurring, but, rather, will review the
most important changes for bankers in Wisconsin. WBA is
conducting UCC compliance workshops in August to more
thoroughly review these changes. Information about these
workshops can be found in the "Compliance Calendar" inside
this publication.
The primary source oflaw in the area of bank deposits,
collections and payments is Articles 3 and 4 of the UCC. The
UCC is a set of model laws drafted and revised by the
National Conference of Commissioners on Uniform State
Laws (NCCUSL), in cooperation with the American Law
Institute. However, these drafts are only model laws, and,
therefore, each state must adopt its own version of the UCC.
Articles 3 and 4 were originally drafted back in the late 1940s
and early 1950s, and had not been amended by the national
committee in any comprehensive way since that time. In
, -J)ecember of 1990, the NCCUSL finished a complete
Uewriting of Articles 3 and 4 of the UCC, which almost all
states have now adopted in some fashion.
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Some of the primary reasons for revising Articles 3 and 4
include creating a legal framework for bank deposits and
collections that is fully in tune with new technological
developments and with modern banking and business
practices, clarifying points of ambiguity that have arisen in
litigation over the years, and making Articles 3 and 4 of the
UCC more compatible with other related federal laws.
Wisconsin's version of Articles 3 and 4 is found in Chapters
403 and 404 of the state statutes.

Covera2e of New UCC Articles 3 and 4
"Negotiable instrument" is defined to mean a written and
unconditional promise or order to pay a fixed amount of
money, payable to bearer or order, on demand or at a definite
time, and does not state any other instruction by the person
promising payment to do any act in addition to the payment of
money. New Articles 3 and 4 now include checks as
negotiable instruments even though they may not contain the
words "pay to the order of' as long as the instrument
otherwise falls within the definition of "check" and meets the
requirements for negotiable instruments.
Moreover, new Articles 3 and 4 eliminate the requirement that
previously existed that for an instrument to be negotiable it
must be for a sum certain. The new law states that a
negotiable instrument must be for a fixed amount of money
with or without interest or other charges described in the
promise or order; therefore permitting variable rate notes to be
covered.
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Finally, new Article 4 adds a definition of "bank" that makes
it clear that a savings bank, savings and loan association,
credit union or trust company is included within the scope of
Articles 3 and 4.

Identification of Payees
New Articles 3 and 4 clarify an ambiguity that has developed
over time and is often a subject of litigation. The law restates
current law and adds an important new provision. If an
instrument is payable to two or more persons alternatively,
i.e., with an "or" as a connector between their names, it is
payable to any one of them and may be negotiated by any or
all of them in possession of the instrument. If an instrument is
payable to two or more persons not alternatively, i.e., with an
"and" as a connector between their names, it is payable to all
of them and must be negotiated by all of them together.
Finally, the new law clarifies that if an instrument payable to
two or more persons is ambiguous as to whether it is payable
to the persons alternatively, then the instrument is payable to
the persons alternatively. For example, an instrument payable
to X and/or Y is treated like an instrument payable to X or Y.

Ordinary Care
New Articles 3 and 4 create a definition of"ordinary care"
that is applicable to both Articles. The general rule applies to
both banks and persons engaged in businesses other than
banking. Generally, "ordinary care" means observance of
reasonable commercial standards, prevailing in the area in
which the person is engaged. Specifically, the rule defines
"ordinary care" in the case of a bank that takes an instrument
for processing for collection or payment by automated means,
to mean that reasonable commercial standards do not require
the bank to examine the instrument if the failure to examine
does not violate the bank's prescribed procedures and the
bank's procedures do not vary unreasonably from general
banking usage approved by Articles 3 and 4. This provision is
intended to recognize the practice among banks of not
examining every instrument processed for collection.
However, nothing in these sections is intended to prevent a

customer from proving that the procedures followed by a bank
are unreasonable, arbitrary, or unfair.

Endorsement
For the first time, new Article 3 defines the term
"endorsement." Endorsement means a signature, other than
that of a signer as maker, drawer or acceptor, that alone or
accompanied by other words is made on an instrument for the
purpose of negotiating the instrument, restricting payment of
the instrument or incurring the endorser's liability on the
instrument, but regardless of the intent of the signer, a
signature and its accompanying words is an endorsement
unless the accompanying words, terms of the instrument,
place of the signature or other circumstances unambiguously
indicate that the signature was made for a purpose other than
endorsement.
The law regarding restrictive endorsements has also been
clarified under this new article. The concept that an
endorsement that seeks to prohibit further transfer or
negotiation is treated as ineffective continues under new
Article 3. However, the new law provides that an
endorsement that states a condition to the right of a holder to
receive payment is ineffective to condition payment. A
person paying such an instrument or taking it for value or
collection may disregard the condition, and the rights and
liabilities of that person are not affected by whether the
condition has been fulfilled.

Lost, Stolen or Destroved Bank Checks
This section in new Article 3, found in section 403.312, Wis.
Stats., applies to cases in which a cashier's check, teller's
check or certified check is lost, stolen or destroyed. Th·e
purpose of this section is to offer a person who loses such a
check a means of getting a refund of the amount of the check
within a reasonable period of time without the expense of
posting a bond for an unknown period of time and with full
protection of the obligated bank.
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A claim may be made if the following requirements are met:
(I) The claimant is the drawer or payee of a certified check or
the remitter or payee of a cashier's check or teller's check. (2)
The communication contains or is accompanied by a
declaration ofloss of the claimant with respect to the check.
(3) Toe communication is received at a time and in a manner
affording the obligated bank a reasonable time to act on it
before the check is paid. (4) The claimant provides
reasonable identification if requested by the obligated bank.
A claimant who delivers a declaration of loss makes a
warranty of the truth of the statements made in the declaration.
WBA is in the process of preparing such a form.
If a claim is asserted in compliance with this subsection, then
the claim becomes enforceable at the later of the time that the
claim is asserted, or the 90th day following the date of the
check in the case of a cashier's check or teller's check, or the
90th day following the date of the acceptance in the case of a
certified check. Until the claim becomes enforceable, it has
no legal effect and the obligated bank generally must pay the
check or, in the case of a teller's check, generally must permit
the drawee to pay the check. Payment to a person entitled to
enforce the check discharges all liability of the obligated bank
with respect to the check. If the claim becomes enforceable
before the check is presented for payment, the obligated bank
is not obliged to pay the check. When the claim becomes
nforceable, the obligated bank becomes obliged to pay the
amount of the check to the claimant if payment of the check
has not been made to a person entitled to enforce the check.
Payment to the claimant discharges all liability of the
obligated bank with respect to the check unless the check is
later presented and the bank fails to dishonor the check and
return it by its midnight deadline.
If the obligated bank wrongfully refuses to pay a cashier's
check or certified check, wrongfully stops payment of a
teller's check or wrongfully refuses to pay a dishonored
teller's check, the person asserting the right to enforce the
check is entitled to compensation for expenses and loss of
interest resulting from the nonpayment and may recover
consequential damages if the obligated bank refuses to pay
after receiving notice of the particular circumstances giving
rise to the damages. Such expenses or consequential damages,
however, are not recoverable if the refusal of the obligated
bank to pay occurs for one of the reasons listed in the statute.

Forgery and Alteration
Tlle general rule of both current and new Article 3 in
connection with any kind of forgery is that any unauthorized
signature is wholly inoperative as that of the person whose
· name is signed unless that person ratifies it; but it operates as
the signature of the unauthorized signer in favor of any person
who in good faith pays the instrument or takes it for value.

New Article 3 also clarifies that it is a forgery where less than
all of the required signatures are on an instrument drawn on an
organization account and more than one signature is required
for withdrawal.
New Article 3 introduces a specific provision dealing with an
employer's responsibility for a fraudulent endorsement by an
employee. It covers two categories of fraudulent
endorsements: endorsements made in the name of the
employer to instruments payable to the employer and
endorsements made in the name of payees of instruments
issued by the employer. This provision adopts the principle
that the risk of loss for fraudulent endorsements by employees
who are entrusted with responsibility with respect to checks
should fall on the employer rather than the bank that takes the
check or pays it, if the bank was not negligent in the
transaction. However, the loss may be recovered from the
bank to the extent that the failure of the bank to exercise
ordinary care contributed to the loss.

Imposters; Fictitious Payees
New Article 3 modifies the current requirement that the
endorsement be in the exact name of the named payee. New
section 403.404(3) provides that an endorsement is made in
the name of a payee if it is made in a name "substantially
similar" to that of the payee or if the instrument, whether or
not endorsed, is deposited in a depositary bank to an account
in a name substantially similar to that of the payee.

Stop Payment Orders
New Article 4 expands the current law with regard to stop
payment orders and clarifies some important issues. The new
provision makes it clear that a person authorized to draw. on
the account if there is more than one person, or anyone
authorized to sign on an account, may stop payment. Payment
may also be stopped by the act of closing the account. If the
signature of more than one person is required to draw on an
account, any one of these persons may stop payment of any
check drawn on the account or can order the account closed.
New Article 4 also makes some changes to the rule on when a
stop payment order comes too late. The new provision
provides that a stop payment order comes too late if the bank
has accepted or certified the item, has paid it in cash, has
settled for the item without having a right to revoke the
settlement, or has become accountable for the item under the
rule of the payer bank's responsibility for late return. The
new provision also permits a payer bank to set a cutoff hour
no earlier than one hour after the opening of the next banking
day after the banking day on which the bank received the
check and no later than the close of that next banking day. If
no such cutoff hour is fixed, the time is the close of the next
banking day after the banking day on which the bank received
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the check. This last provision is intended to replace the
process of posting test, which has been repealed. In other
words, a stop payment order comes too late if it is received
after such a cutoff hour or at the close of the banking day after
receipt of the check if no such cutoff hour is used by the bank.

Examining Bank Statements
Both the current and new Article 4 keep in statutory form the
duty of the customer to examine bank statements and/or items
accompanying the statement and to give the payer bank
reasonably prompt notice of forgeries or alterations of checks
paid by the bank. New Article 4 makes it clear that the payer
bank must send or make available to the customer a statement
of account; however, the new provision clarifies the effect of
check truncation. The duty of a customer to promptly
examine bank statements only becomes operative if the bank
sends or makes available a statement of account or items in
the manner described in this section.
A statement of account must provide the items paid or
information "sufficient to allow the customer reasonably to

identify the items paid." If the bank supplies its customer
with an image of the paid item, it complies with this standard.
The statement of account provides sufficient information if the
item is described by item number, amount and date of
payment. Nonetheless, the customer may need to see one or
more retained checks for other purposes. Consequently, banks
must retain the items or, maintain the capacity to furnish
legible copies of the items until the expiration of all applicable
record retention requirements.
New Article 4 also extends the time frame from 14 to 30 days
after which the customer may not be permitted to bring a
claim against a bank for payment of subsequent checks with
unauthorized signatures or alterations. As a result, the
customer is precluded from asserting the customer's
unauthorized signature or alteration by the same wrongdoer on
any other item paid in good faith by the bank if the payment
was made before the bank received notice from the customer
of the unauthorized signature or alteration and after the
customer had been afforded a reasonable period of time, not
exceeding 30 days, in which to examine the item or statement
of account and notify the bank.•

REGULA TORY SPOTLIGHT
IRS Issues Final Regulations on Information
Reporting and Backup Withholding.
The Internal Revenue Service (IRS) has issued final
regulations that provide rules regarding the reporting on Form
1042-S of certain bank deposit interest paid with respect to a
United States bank account to an individual who is a
nonresident alien of the United States and a resident of
Canada. The IRS has determined that information concerning
those deposits would be of significant use in furthering its
compliance efforts, which include exchange of tax
information with Canada. This final regulation is effective
1/1/97, and copies may be obtained from the WBA. Federal
Register, Vol. 61, No. 78, 4/22/96, 17572-17575.

IRS Issues Notice of Proposed Rulemaking and
Withdrawal of Notice of Proposed Rulemaking
on General Revision of Regulations Relating to
Tax Withholding.
The IRS has issued proposed regulations relating to the
withholding of income tax under regulation sections 1441 and
1442 on certain U.S. source income paid to foreign persons,
the related tax deposit and reporting requirements under
4 • JULY 1996

section 1461, and the related collection, refunds, and credits of
withheld tax under sections 1461 through 1463 and section
6402. Additionally, the IRS has proposed regulations relating
to the statutory exemption under sections 871 (h) and 881 (c)
for portfolio interest. The IRS proposes to remove certain
temporary employment tax regulations under the Interest and
Dividend Compliance Act of 1983, and to amend existing
regulations under sections 6041A and 6050N. The IRS also
proposes changes to proposed regulations contained in project
number IN1L-52-86, published on 2/29/88 under sections
6041, 6042, 6045, and 6049. The IRS proposes related
changes to the regulations under sections 163(f), 165G), 3401,
3406, 6114, and 6413 and proposes further changes to the
proposed regulations under section 6109 contained in project
number IL-0024-94 published on 6/8/95. The IRS also
proposes to remove certain regulations under income tax
treaties. The IRS and Treasury have reviewed current
withholding and reporting procedures applicable to crossborder flows of income and have concluded that changes are
necessary in view of the substantial growth in such flows over
the past 15 years. This document also removes proposed
regulations published on 7/12/76 and 9/10/84, respectively.
Written comments are due by 7/22/96, and copies of the
proposed rule may be obtained from the WBA. Federal
Register, Vol. 61, No. 78, 4/22/96, 17614-17667.
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This month's WEA Compliance Journal again presents a large array oflegal and regulatory compliance changes. Starting off, we
wrote two Notices; the first one is on the IRS' new rule on Individual Taxpayer Identification Numbers or ITINs, while the second
article reviews a new state law. Also, this month's issue contains a question and answer section on flood insurance, a subject of
considerable interest to bankers judging by the amount of phone calls on the flood rules WBA receives. We have been told that
final rules on flood regulations are expected soon; if and when they arrive, WEA Compliance Journal will feature an article on that
subject. Since final flood rules are imminent, WBA has scheduled a teleseminar on flood insurance on September 26, 1996.
Watch the mail for registration information or call WBA's Shannon Flood, at 608/256-0673, for more details.•

SPECIAL FOCUS
IRS Issues Rules Governing TINs for Foreign
Taxpayers
Notice No. 96-12
The Internal Revenue Service (IRS) has issued new
regulations that set forth procedures for requesting a taxpayer
identification number (TIN) for certain foreign or alien
individuals for whom a social security number (SSN) is not
available. These new nwnbers, to be issued to foreign
taxpayers, are called "IRS individual taxpayer identification
numbers" or "ITINs." This article will discuss the information
that banks need to know about ITINs. The final implementing
regulations are effective 5/29/96, and the IRS will begin
accepting applications for ITINs on new Form W-7 on or after
7/1/96. Further, foreign persons required to obtain an ITIN
must furnish the ITIN on tax returns filed after 12/31/96.

Principal Changes
Section 6109 of the Internal Revenue Code (Code) generally
provides that, when required by regulations, a person must
furnish a TIN for securing proper identification of that person
on a11y_r~_tllrI1, ~t<lteII1ent or other document made under the
Code. The new rule cont~ins
principai changes to the
existing regulations. The first change is the introduction of a
new IRS-issued TIN, called an ITIN, for use by alien
individuals, whether resident or nonresident, who currently do
not have; and are not eligible to obtain SSNs. The Social
Security Administration generally limits its assignment of
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SSNs to individuals who are U.S. citizens and alien
individuals legally admitted to the United States for
permanent residence or under immigration categories which
authorize U.S. employment. Therefore, this change is
designed to help taxpayers who need a TIN, but cannot
qualify for an SSN, maintain compliance with TIN
requirements under the Code and IRS regulations. ITINs take
the form of 000-00-0000, but begin with a specific number
designated by the IRS.
The second change is to modify the existing rule set forth in
§301.6109-1 (g) that currently excludes from the general
requirement of providing a TIN, foreign persons that do not f
have either (1) income effectively connected with the conduct
of a U.S. trade or business, or (2) a U.S. office or place of
business or a U.S. fiscal or paying agent. Under these
regulations, the exclusion is modified to require that any
foreign person who makes a return of tax (i.e., income, gift,
and estate tax returns, amended returns, or refund claims, but
excluding information returns) furnish its TIN on that return.
This change is intended to address the IRS' and Treasury's
concern, that, without TINs, taxpayers cannot be identified
efficiently and tax returns cannot be processed effectively.

IRS Individual Tax Identification Numbers
SSNs are issued to U.S. citizens or resident alien individuals.
Employment Identification Numbers (EINs) are issued to an
individual, whether U.S. or foreign, who is an employer or
who is engaged in a trade or business as a sole proprietor and
to identified entities, such as corporations, estates and certain
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trusts. ITINs will only be issued to nonresident alien
individuals. An "alien individual" means an individual who is
not a citizen or national of the United States. For example,
people who would need an ITIN woulg be nonresident alien
individuals not eligible for an SSN who are required to file a
U.S. tax return or who are filing a U.S. tax return only to
claim a refund; nonresident alien individuals not eligible for
an SSN who elect to file a joint U.S. tax return with a spouse
who is a U.S. citizen or resident; U.S. resident aliens.who file
U.S. tax returns and who are not eligible for an SSN; alien
individuals claimed as dependents on U.S. tax returns and who
are unable or not eligible to obtain an SSN; and alien
individuals claimed as spouses for exemptions on U.S. tax
returns and who are not eligible to obtain an SSN. ITINs do
not refer to SSNs or an account number for use in
employment for wages; ITINs will also not make an
individual eligible for social security benefits or change the
individual's immigration status.
Any alien individual who is not eligible to obtain an SSN and
is required to furnish a TIN must apply for an ITIN on Form
W-7, Application for IRS Individual Taxpayer Identification
Number, or such other form as may be prescribed by the IRS.
Form W-7 may be obtained from any office of the IRS at
800/TAX-FORM, U.S. consular office abroad, or any
acceptance agent. The individual shall furnish the information
required by the form and accompanying instructions,
including the individual's name, address, foreign tax
identification number (if any), and specific reason for
obtaining an ITIN. The individual must make such
application far enough in advance of the first required use of
the ITIN to permit issuance of the number in time for
compliance with such requirement.
Under procedures issued by the IRS, an ITIN will be assigned
to an individual upon the basis of information reported on
Form W-7, or such other form as may be prescribed by the
IRS, and any such accompanying documentation that may be
required by the IRS. An applicant for an ITIN must submit
such documentary evidence as the IRS may prescribe in order
to establish alien status and identity. Examples of acceptable

documentary evidence for this purpose may include items
such as an original (or a certified copy of an original)
passport, driver's license, birth certificate, identity card, or
immigration documentation. Once a TIN is identified in the
records of the IRS as a number belonging to a U.S. or foreign
person, the status of the number is permanent until the status
of the taxpayer changes. A taxpayer whose circumstances
change (for example, a nonresident alien individual with an
SSN becomes a U.S. resident alien) must notify the IRS of the
change of status under such procedures as the IRS shall
prescribe, including the use of a form as the IRS may specify.

Acceptance A2ents
One of the providers of an application for an ITIN is an
acceptance agent. An acceptance agent may include any
financial institution, as defined in the Code, any college or
university that is an educational organization, any federal
agency or any other person or categories of persons that may
be authorized by regulations or IRS procedures. An entity
that seeks to qualify as an acceptance agent must have an EIN
for use in any communication with the IRS. In addition, it
must establish to the satisfaction of the IRS that it has
adequate resources and procedures in place to comply with the
terms of an agreement that it must enter into with the IRS.
Under the agreement, the acceptance agent will be authorized
to act on behalf of taxpayers seeking to obtain an ITIN. The
agreement must contain such terms and conditions as are
necessary to insure proper administration of the process by
which the IRS issues TINs to foreign persons, including proof
of their identity and foreign status. In particular, the
agreement may contain (1) Procedures for providing Form SS-4 (Application for
an EIN) and Form W-7, or such other necessary form to
applicants for obtaining a TIN and for providing the
application form together with a certification that the
acceptance agent has reviewed the required
documentation and that it has no actual knowledge or
reason to know that the documentation is not complete or
accurate;
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(2) Procedures for providing assistance to applicants in
completing the application form or completing it for
them;
(3) Procedures for collecting, reviewing, and
maintaining, in the normal course of business, a record
of the required documentation for assignment of a TIN;
(4) Procedures for submitting the application form and
required documentation to the IRS, or if permitted under
the agreement, submitting the application form together
with a certification that the acceptance agent has
reviewed the required documentation and that it has no
actual knowledge or reason to know that the
documentation is not complete or accurate;
(5) Procedures for assisting taxpayers with notification
procedures in the event of a change of foreign status;
(6) Procedures for making all documentation or other
records furnished by persons applying for a TIN
promptly available for review by the IRS, upon request;
and
(7) Provisions that the agreement may be terminated in
the event of a material failure to comply with the
agreement, including failure to exercise due diligence
under the agreement.

Coordination of TINs
Any individual who is duly assigned an SSN or who is entitled
to an SSN will not be issued an ITIN. The individual can use
the SSN for all tax purposes, even though the individual is, or
later becomes, a nonresident alien individual. Further, any
individual who has an application pending with the Social
Security Administration will be issued an ITIN only after the
Social Security Administration has notified the individual that
an SSN cannot be issued. Any alien individual duly issued an
ITIN who later becomes a U.S. citizen, or an alien lawfully
permitted to enter the United States either for permanent
residence or under authority oflaw permitting U.S.
employment, will be required to obtain an SSN. Any
individual who has an ITIN and an SSN due to circumstances
described in the previous sentence, must notify the IRS of the
acquisition of the SSN and must use the newly-issued SSN as
the TIN on all future returns, statements or other documents.
Any individual with both an SSN or an ITIN and an EIN may
use the SSN or ITIN for individual taxes, and the EIN for
business taxes as required by returns, statements and other
documents and their related instructions. Any alien individual
duly assigned an ITIN who also is required to obtain an EIN
must furnish the previously-assigned ITIN to the IRS on Form

SS-4 at the time of application for the EIN. Similarly, where
an alien individual has an EIN and is required to obtain an
ITIN, the individual must furnish the previously-assigned EIN
to the IRS on Form W-7, or such other form as may be
prescribed by the IRS, at the time of application for the ITIN.

Conclusion
The effect of the new ITIN on banks may be minimal. As
discussed earlier, banks may enter into an agreement with the
IRS to act as acceptance agents for taxpayers seeking to obtain
an ITIN. The requirement for nonresident alien individuals to
obtain an ITIN, however, does not impact the manner in
which the bank handles nonresident alien individuals as
customers. Banks should continue to obtain a completed and
signed W-8, Certificate of Foreign Status, or have the
nonresident alien customer complete and sign the valid
substitute W-8 on the WBA 380 signature card, before
opening an account. Banks may also note the ITIN on the
signature card once the number is received. Since this new
ITIN does not change bank operational procedures for
nonresident alien deposit customers, there currently are no
deposit form changes.

New Wisconsin Closing Funds Law
Notice No. 96-13

The State Legislature recently enacted 1995 Wisconsin Act
394, relating to loan funds at real estate loan closings. The
new law becomes effective 9/1/96. The law requires that if a
settlement agent is to deliver qualified loan funds to the
borrower in a transaction, or to a third party on behalf of the
borrower, a lender may not permit or require a borrower to
complete a loan settlement unless the lender unconditionally
delivers qualified loan funds to the settlement agent before or
immediately on completion of the loan settlement. If the
lender and the borrower have agreed that less than all of the
loan funds are to be disbursed at the loan settlement, the
lender shall deliver qualified loan funds to the settlement
agent only in the amount to be disbursed at loan settlement.
"Qualified loan funds" means funds transferred in any of the
following ways: wire transfer; cashier's check; a check that is
negotiable and on which the lender or an affiliate of the lender
is the payer; or transfer of loan funds by the lender into an
account maintained by the lender or an affiliate of the lender
in favor of the settlement agent or borrower. "Wire transfer"
means the electronic funds transfer system of the federal
reserve banks. When funds are transferred by wire transfer,
delivery of the funds is complete when a transaction number
has been assigned to the wire transfer.
The act defines "Borrower" as any person who borrows
money from a lender to finance a transaction under a loan that
AUGUST 1996 • 3
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(2) Procedures for providing assistance to applicants in
completing the application form or completing it for
them;
(3) Procedures for collecting, reviewing, and
maintaining, in the normal course of business, a record
of the required documentation for assignment of a TIN;
(4) Procedures for submitting the application form and
required documentation to the IRS, or if permitted under
the agreement, submitting the application form together
with a certification that the acceptance agent has
reviewed the required documentation and that it has no
actual knowledge or reason to know that the
documentation is not complete or accurate;
(5) Procedures for assisting taxpayers with notification
procedures in the event of a change of foreign status;
(6) Procedures for making all documentation or other
records furnished by persons applying for a TIN
promptly available for review by the IRS, upon request;
and

()

(7) Provisions that the agreement may be terminated in
the event of a material failure to comply with the
agreement, including failure to exercise due diligence
under the agreement.

Coordination of TINs
Any individual who is duly assigned an SSN or who is entitled
to an SSN will not be issued an ITIN. The individual can use
the SSN for all tax purposes, even though the individual is, or
later becomes, a nonresident alien individual. Further, any
individual who has an application pending with the Social
Security Administration will be issued an ITIN only after the
Social Security Administration has notified the individual that
an SSN cannot be issued. Any alien individual duly issued an
ITIN who later becomes a U.S. citizen, or an alien lawfully
permitted to enter the United States either for permanent
residence or under authority of law permitting U.S.
employment, will be required to obtain an SSN. Any
individual who has an ITIN and an SSN due to circumstances
described in the previous sentence, must notify the IRS of the
acquisition of the SSN and must use the newly-issued SSN as
the TIN on all future returns, statements or other documents.
Any individual with both an SSN or an ITIN and an EIN may
use the SSN or ITIN for individual taxes, and the EIN for
business taxes as required by returns, statements and other
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documents and their related instructions. Any alien individual
duly assigned an ITIN who also is required to obtain an EIN
must furnish the previously-assigned ITIN to the IRS on Form

SS-4 at the time of application for the EIN. Similarly, where
an alien individual has an EIN and is required to obtain an
ITIN, the individual must furnish the previously-assigned EIN
to the IRS on Form W-7, or such other form as may be
prescribed by the IRS, at the time of application for the ITIN.

Conclusion
The effect of the new ITIN on banks may be minimal. As
discussed earlier, banks may enter into an agreement with the
IRS to act as acceptance agents for taxpayers seeking to obtain
an ITIN. The requirement for nonresident alien individuals to
obtain an ITIN, however, does not impact the manner in
which the bank handles nonresident alien individuals as
customers. Banks should continue to obtain a completed and
signed W-8, Certificate of Foreign Status, or have the
nonresident alien customer complete and sign the valid
substitute W-8 on the WBA 380 signature card, before
opening an account. Banks may also note the ITIN on the
signature card once the number is received. Since this new
ITIN does not change bank operational procedures for
nonresident alien deposit customers, there currently are no
deposit form changes.

New Wisconsin Closing Funds Law
Notice No. 96-13
The State Legislature recently enacted 1995 Wisconsin Act
394, relating to loan funds at real estate loan closings. The
new law becomes effective 9/1/96. The law requires that if a
settlement agent is to deliver qualified loan funds to the
borrower in a transaction, or to a third party on behalf of the
borrower, a lender may not permit or require a borrower to
complete a loan settlement unless the lender unconditionally
delivers qualified loan funds to the settlement agent before or
immediately on completion of the loan settlement. If the
lender and the borrower have agreed that less than all of the
loan funds are to be disbursed at the loan settlement, the
lender shall deliver qualified loan funds to the settlement
agent only in the amount to be disbursed at loan settlement.
"Qualified loan funds" means funds transferred in any of the
following ways: wire transfer; cashier's check; a check that is
negotiable and on which the lender or an affiliate of the lender
is the payer; or transfer of loan funds by the lender into an
account maintained by the lender or an affiliate of the lender
in favor of the settlement agent or borrower. "Wire transfer"
means the electronic funds transfer system of the federal
reserve banks. When funds are transferred by wire transfer,
delivery of the funds is complete when a transaction number
has been assigned to the wire transfer.
The act defines "Borrower" as any person who borrows
money from a lender to finance a transaction under a loan that
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is secured by a real estate mortgage. The definition of
"lender" includes state or national banks, state or federally
chartered credit unions, mortgage bankers, savings banks and
loan solicitors. "Lender" does not include any federal, state or
local unit of government or any agency, political subdivision
or instrumentality of such a unit of government. "Loan
settlement" means the occurrence of all of the following: The
execution by the borrower of a promissory note, mortgage and
any other documents that are required by the lender to be
signed as a condition to the granting of a loan to the borrower;
the delivery of the proceeds of the loan to the borrower or a

third party on behalf of the borrower; or if the borrower has a
right to rescind the loan under federal or state law, the
expiration of the borrower's right ofrescission. "Settlement
agent" means a person retained by the lender who provides
services that benefit the lender and borrower in a transaction
and who receives and disburses money in connection with the
transaction.
This new law applies to refinancings of an existing
indebtedness that is secured by a mortgage on real property,
but does not apply to open-end credit plans secured by real
estate.•

REGULA TORY SPOTLIGHT

I

OCC Proposes Rule on its Lending Limits
Regulation.

FDIC Requests Comments on Whether Stored
Value Cards Should be FDIC-Insured.

The Office of the Comptroller of the Currency (OCC) is
proposing revisions to its lending limits regulation in order to
provide additional flexibility for a national bank to preserve
personal property securing a loan, consistent with safe and
sound banking practices. The proposal also makes several
technical changes designed to clarify certain provisions in the
current rule. Comments on the proposed rule are due by
9/16/96, and copies may be obtained from the WBA. Federal
Register, Vol. 61, No. 138, 7/17/96, 37227-37229.

The FDIC is seeking comment on whether and under what
circumstances the FDIC should take regulatory action with
respect to finding that the funds underlying stored value cards
or other similar electronic payment systems are deposit
liabilities for purposes of the Federal Deposit Insurance Act. ( ) 1

FDIC Proposes Rule on Securities of Banks.
The Federal Deposit Insurance Corporation (FDIC) is
proposing revisions to its regulations, detailing registration
and reporting requirements for non-member insured banks
with securities required to be registered under section 12 of
the Securities Exchange Act of 1934. The proposal seeks to
incorporate through cross reference the corresponding
regulations of the Securities and Exchange Commission (SEC)
into the provisions of the FDIC's securities regulations.
Incorporation through cross reference will assure that the
FDIC's regulations remain similar to the SEC's regulations, as
required by law. The FDIC is requesting comments on the
cross reference to the SEC's regulations and what additional
provisions, if any, it should include in the regulation.
Comments on the proposed rule are due by 9/26/96, and
copies may be obtained from the WBA. Federal Register,
Vol. 61, No. 126, 7/28/96, 33696-33702.

The FDIC is also seeking comment on types of proposed or
existing stored value card systems, similar electronic payment
systems, and the safety and soundness concerns raised by the
emergence of these new technologies. The FDIC is also
holding a public hearing on this topic. Comments are due by
10/31/96, and copies of the request for comments are available
from the WBA. Federal Register, Vol. 61, No. 150, 8/2/96,
40494-40497.

FRB Extends Comment Period on Proposed
Revisions to Regulation E.
The FRB is extending the comment period on its 5/2/96
proposal to revise Regulation E. The proposed rule addresses
the use of electronic communication in home-banking services
for providing disclosures and other documentation; error
resolution procedures for new accounts; and the treatment of
stored-value cards. In response to requests for an extension of
the comment period, the FRB has extended the comment
period from 8/1/96 to 9/6/96. Copies of the notice may be
obtained from the WBA. Federal Register, Vol. 61, No. 138,
7/17/96, 37229.
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The banking regulators_ have fmally a~reed on the language for the final flood insurance rules, and those rules are now published.
Consequently, as pro~1sed, the "Special Focus" section of this month's issue is entirely devoted to an analysis of the fmal flood
rules. These rules are IITlportant for lenders to be aware of since they affect more than just the Standard Flood Hazard
Determinat~on ~o~! Next mont~, watch for an extensive question and answer section on the new UCC changes. Based on the
number of mqumes we have received, there is still much confusion on these changes.•
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SPECIAL FOCUS
Agencies Issue New Regulations for Loans
Made in Special Flood Hazard Areas

c··)

Notice No. 96-14
The Office of the Comptroller of the Currency (OCC), the
Federal Reserve Board (FRB), the Federal Deposit Insurance
Corporation (FDIC), the Office of Thrift Supervision (OTS),
and the National Credit Union Administration (NCUA) are
amending their regulations, and the Farm Credit
Administration (FCA) is issuing new regulations, regarding
loans in areas having special flood hazards. The joint
regulations are required by statute to implement the provisions
of the National Flood Insurance Reform Act of 1994 (Act).
WBA has previously issued Notices 94-26 and 95-6
discussing the Act. The new regulations are effective 10/1/96
for banks, 10/4/96 for the Farm Credit Administration
institutions and 11/1/96 for credit unions.

Coverage
A bank shall not make, increase, extend or renew any
designated loan unless the building or mobile home and any
personal property securing the loan is covered by flood
insurance for the term of the loan. The amount of insurance
must be at least equal to the lesser of the outstanding principal
balance of the designated loan Q.( the maximum limit of
coverage available for the particular type of property under
the Act. Flood insurance coverage under the Act is limited to
the overall value of the property securing the designated loan
minus the value of the land on which the property is located.
"Designated loan" means a loan secured by a building or

mobile home that is located or to be located in a special flood
hazard area in which flood insurance is available under the
Act. "Building" means a walled and roofed structure other
than a gas or liquid storage tank, that is principally above
ground and affixed to a permanent site, and a walled and
roofed structure while in the course of construction, alteration
or repair. A "mobile home" means a structure, transportable
in one or more sections, that is built on a permanent chassis
and designed for use with or without a permanent foundation
when attached to the required utilities. The term "mobile
home" does not include a recreational vehicle. For purposes
of the regulation, the term "mobile home" means a mobile
home on a permanent foundation; the defmition also includes
a manufactured home.
A bank that acquires a loan from a mortgage broker or other
entity through table funding shall be considered to be making
a loan for the purposes of this rule. "Table funding" means a
settlement at which a loan is funded by a contemporaneous
advance of loan funds and an assignment of the loan to the
person advancing the funds.

Exemptions
The flood insurance requirement does not apply to: (I) Any
State-owned property covered under a policy of self-insurance
satisfactory to the Director of the Federa!Emergency
Management Agency (FEMA), who publishes and
periodically revises the list of States falling within this
exemption; or (2) Property securing any loan with an original
principal balance of $5,000 or less and a repayment term of
one year or less.
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Escrow Requirement
If a bank requires the escrow of taxes, insurance premiums,
fees, or any other charges for a loan secured by residential
improved real estate or a mobile home that is made, increased,
extended, or renewed on or after 10/1/96, the bank shall also
require the escrow of all premiums and fees for any flood
insurance required under the rule. The term "residential
improved real estate" means real estate upon which a home or
other residential building is located or to be located. The
escrow account must be required; escrow accounts that a
customer wishes to be established and are entirely voluntary
are not covered by this requirement. The bank, or a servicer
acting on behalf of the bank, shall deposit the flood insurance
premiums on behalf of the borrower in an escrow account.
This escrow account will be subject to the escrow account
requirements of the Real Estate Settlement Procedures Act
(RESPA) only if the loan is otherwise subject to RESPA.

Following receipt of a notice from the Director ofFEMA or
other provider of flood insurance that premiums are due, the
bank, or a servicer acting on behalf of the bank, shall pay the
amount owed to the insurance provider from the escrow
account by the date when such premiums are due. For
purposes of the _regulation, the term "servicer" means the
person responsible for: (1) receiving any scheduled, periodic
payments from a borrower under the terms of a loan,
including amounts for taxes, insurance premiums, and other
charges with respect to the property securing the loan; and (2)
making payments of principal and interest and any other
payments from the amounts received from the borrower as
may be required under the terms of the loan.

Required Use of Standard Flood Hazard
Determination Form
The new rule prescribes that the bank shall use the standard
flood hazard determination form (WBA 242) developed by
FEMA when determining whether the building or mobile
home offered as collateral security for a loan is or will be
located in a special flood hazard area in which flood insurance

-~)'

is available under the Act. The standard flood hazard
(
determination form may be used in a printed, computerized, or
electronic manner. A "special flood hazard area" means the
land in a flood plain within a community having at least a one
percent chance of flooding in any given year, as designated by
FEMA.
A bank shall retain a copy of the completed standard flood
hazard determination form, in either hard copy or electronic
form, for the period of time the bank owns the loan.

Forced Placement of Flood Insurance
If a bank, or a servicer acting on behalf of the bank,
determines, at any time during the term of a designated loan,
that the building or mobile home and any personal property
securing the designated loan is not covered by flood insurance
or is covered by flood insurance in an amount less than the
amount required, then the bank or its servicer shall notify the
borrower that the borrower should obtain flood insurance, at
the borrower's expense, in an amount at least equal to the
amount required under the rule, for the remaining term of the
loan. If the borrower fails to obtain flood insurance within 45
days after notification, then the bank or its servicer shall
purchase insurance on the borrower's behalf. The bank or its
servicer may charge the borrower for the cost of premiums
and fees incurred in purchasing the insurance.

(J

Determination Fees
Notwithstanding any Federal or State law, any bank, or a
servicer acting on behalf of the bank, may charge a reasonable
fee for determining whether the building or mobile home
securing the loan is located, or will be located in a special
flood hazard area. A determination fee may also include, but
is not limited to, a fee for life-of-loan monitoring. The
determination fee may be charged to the borrower if the
determination: ( 1) Is made in connection with a making,
increasing, extending or renewing of the loan that is initiated
by the borrower; (2) Reflects FEMA's revision or updating of
floodplain areas or flood-risk loans; (3) Reflects FEMA's
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publication of a notice or compendium that affects the area in
which the building or mobile home securing the loan is
located, or by determination ofFEMA, may reasonably
require a determination whether the building or mobile home
securing the loan is located in a special flood hazard area; or
(4) Results in the purchase of flood insurance coverage by the
lender or its servicer on behalf of the borrower under the rule.
The determination fee may also be charged to the purchaser or
transferee of a loan in the case of the sale or transfer of the
loan.
Under Truth in Lending's Regulation Z, a reasonable real
estate or residential mortgage transaction charge imposed
solely in connection with the initial decision to grant credit (an
initial flood determination fee) would not be considered a
finance charge under §226.4(c)(7). However, the exclusion
does not apply to fees for services to be performed
periodically during the loan term, regardless of when the fee is
collected. For example, a fee for one or more flood
determinations during the loan term is a finance charge, ·
regardless of whether the fee is imposed at closing or when
the service is performed. If a creditor is uncertain about
exactly what portion of the fee to be paid at consummation or
loan closing is related to the initial decision to grant credit, the
entire fee may be treated as a finance charge.
• Pursuant to WBA's request, the Office of the Commissioner
of Banking (now, Department of Financial Institutions,
Division of Banking) issued a letter stating that a reasonable
fee paid to a third party for initially determining whether
property securing a loan is located in an area having a special
flood hazard is a permitted additional charge under the
Wisconsin Consumer Act, §422.202(2)(a), and thus, not a
finance charge subject to rebate upon prepayment.

Notice of Special Flood Hazards
and Availability of Federal Disaster Relief Assistance

under the NFIP and may also be available from private
insurers; and (4) A statement whether Federal disaster relief
assistance may be available in the event of damage to the
building or mobile home caused by flooding in a Federallydeclared disaster.
The bank shall provide this notice to the borrower within a
reasonable time before the completion of the transaction, and
to the servicer as promptly as practicable after the bank
provides notice to the borrower, and in any event no later than
the time the bank provides other similar notices to the servicer
concerning hazard insurance and taxes. Notice to the servicer
may be made electronically or may take the form of a copy of
the notice to the borrower. The bank shall retain a record of
receipt of the notices by the borrower and the servicer for the
period of time that the bank owns the loan. The fmal rule
does not prescribe a particular form for the record of receipt;
however, the Agencies believe that the record of receipt
should contain a statement from the borrower indicating that
the borrower has received the notification. Examples of
records of receipt may include a borrower's signed
acknowledgment on a copy of the notice, a borrower-initialed
list of documents and disclosures that the lender provided the
borrower, or a scanned electronic image of a receipt or other
document signed by the borrower. A lender may keep the
record of receipt provided by the borrower and the servicer in
the form that best suits the lender's business practices.
There is an alternate method of notice. Instead of providing
the required notice to the borrower, a bank may obtain
satisfactory written assurance from a seller or lessor that,
within a reasonable time before the completion of the sale or
lease transaction, the seller or lessor has provided such notice
to the purchaser or lessee. The bank shall retain a record of
the written assurance from the seller or lessor for the period of
time that the bank owns the loan.

Notice of Servicer's Identity
When a bank makes, increases, extends or renews a loan
secured by a building or a mobile home located or to be
located in a special flood hazard area, the bank shall mail or
deliver a written notice to the borrower and to the servicer in
all cases, whether or not flood insurance is available under the
Act for the collateral securing the loan.
The written notice is reproduced at the end of this article, and
must include the following information: (1) A warning, in a
form approved by FEMA, that the building or the mobile
home is or will be located in a special flood hazard area; (2) A
description of the flood insurance purchase requirements set
forth in section l 02(b) of the Flood Disaster Protection Act of
•
1973, as amended (42 U.S.C. 40I2a(b)); (3) A statement,
1
I....~_) where applicable, that flood insurance coverage is available

When a bank makes, increases, extends, renews, sells, or
transfers a loan secured by a building or mobile home located
or to be located in a special flood hazard area, the bank shall
notify the Director of FEMA or the Director of FEMA's
designee in writing of the identity of the servicer of the loan.
The Director of FEMA has designated the insurance provider
to receive the bank's notice of the servicer's identity. This
notice may be provided electronically if electronic
transmission is satisfactory to the Director ofFEMA's
designee, the insurance provider.
The bank shall also notify the Director of FEMA's designee,
the insurance provider, of any change in the servicer of a loan
secured by a building or a mobile home located or to be
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located in a special flood hazard area within 60 days after the
effective date of the change. This notice may be provided
electronically if electronic transmission is satisfactory to the
insurance provider. Upon any change in the servicing of a
loan secured by a building or mobile home located in a special
flood hazard area, the duty to provide notice of the transfer of
servicing shall transfer to the transferee servicer.
Sample Form of Notice of Special Flood Hazards and
Availability of Federal Disaster Relief Assistance
We are giving you this notice to inform you

that:
The building or mobile home securing the loan
for which you have applied is or will be located in
an area with special flood hazards.
The area has been identified by the Director of
the Federal Emergency Management Agency
(FEMA) as a special flood hazard area using
FEMA's Flood Insurance Rate Map or the Flood
Hazard Boundary Map for the following
community: _ _ _ _ _ _ _ _ _ _ . This area
has at least a one percent (1 %) chance of a flood
equal to or exceeding the base flood elevation (a
100-year flood) in any given year. During the life
of a 30-year mortgage loan, the risk of a 100-year
flood in a special flood hazard area is 26 percent
(26%).
Federal law allows a lender and a borrower
jointly to request the Director of FEMA to review
the determination of whether the property securing
the loan is located in a special flood hazard area. If
you would like to make such a request, please
contact us for further information.

D The community in which the property securing
the loan is located participates in the National Flood
Insurance Program (NFIP). Federal law will not

allow us to make you the loan that you have applied for
if you do not purchase flood insurance. The flood
insurance must be maintained for the life of the loan. If
you fail to purchase or renew flood insurance on the
property, Federal law authorizes and requires us to
purchase the flood insurance for you at your expense.
• Flood insurance coverage under the NFIP may be
purchased through an insurance agent who will obtain
the policy either directly through NFIP or through an
insurance company that participates in the NFIP. Flood
insurance also may be available from private insurers
that do not participate in the NFIP.
• At a minimum, flood insurance purchased
must cover the lesser of
(1) the outstanding principal balance of the loan;
or
(2) the maximum amount of coverage allowed
for the type of property under the NFIP.
Flood insurance coverage under the NFIP is
limited to the overall value of the property securing
the loan minus the value of the land on which the
property is located.
• Federal disaster relief assistance (usually in the
form of a low-interest loan) may be available for
damages incurred in excess of your flood insurance
if your community's participation in the NFIP is in
accordance with NFIP requirements.

D Flood insurance coverage under the NFIP is not
available for the property securing the loan because
the community in which the property is located does
not participate in the NFIP. In addition, if the nonparticipating community has been identified for at
least one year as containing a special flood hazard
area, properties located in the community will not
be eligible for Federal disaster relief in the event of
a Federally-declared flood disaster.•

REGULA TORY SPOTLIGHT
Agencies Issue Guidelines Establishing
Standards for Safety and Soundness.
The Office of the Comptroller of the Currency (OCC), the
Federal Reserve Board (FRB), the Federal Deposit Insurance
Corporation (FDIC) and the Office of Thrift Supervision
(OTS) (collectively, the agencies) are amending the
Interagency Guidelines Establishing Standards for Safety and
Soundness to include asset quality and earnings standards.
4 • SEPTEMBER 1996
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The guidelines were adopted pursuant to section 3 9 of the
Federal Deposit Insurance Act. The final rule is effective
10/1/96, and copies may be obtained from the WBA. Federal
Register, Vol. 61, No. 167, 8/27/96, 43948-43952.

FDIC Issues General Counsel's Opinion on
FICO Funding Sources.
The FDIC issued General Counsel Opinion No. 9 on
Financing Corporation (FICO) funding sources in response to
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As promised, included in this month's edition is an extensive question and answer section on the new changes to Articles 3 and
4 of Wisconsin's version of the UCC. We hope this helps clear up some of the confusion that exists. In addition this month's
"Special Focus" section reviews the various technical changes recently finalized to Regulation z (Truth in Lendm'.g). •
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SPECIAL FOCUS
New Truth in Lending Changes
Notice No. 96-15

The Federal Reserve Board (FRB) has published a final rule
making changes to Truth in Lending's Regulation Z. The
revisions implement the Truth in Lending Act Amendments
of 1995, legislation passed by Congress on 9/30/95 in
response to lender lawsuits over improperly disclosed fees
and finance charges. In response to mortgage lenders'
concerns about their potential liability for finance charge
violations that they viewed as minor, Congress enacted a
temporary moratorium on such litigation, which has now
been replaced by the 1995 Amendments.
The 1995 Amendments establish new creditor-liability rules
for closed-end loans secured by real property or dwellings
and consummated on or after 9/30/95. The new regulations
also create several tolerances for accuracy in disclosing the
amount of the finance charge and provide that creditors will
have no civil or administrative liability if the finance charge
and affected disclosures are within the applicable tolerances.
The amendments also clarify how lenders must disclose
certain fees connected with mortgage loans. Finally, the
FRB is publishing a new rule regarding the treatment of fees
charged in connection with debt cancellation agreements,
which is similar to the existing rule for credit insurance
premiums, and provides for more uniform treatment of these
fees. This final rule is effective 10/21/96.
Revised Definition

Section 226.2 of Regulation Z has been revised to include the
birthday of Martin Luther King, Jr. as a legal public holiday
under the definition of "business day." Thus, the birthday of

Martin Luther King, Jr. would not be considered a business
day under the regulation, including for purposes of right of
rescission.
Finance Charge

Section 226.4 has been revised to include charges by third
parties under the definition of "finance charge." The rule
now clarifies that fees and amounts charged by someone
other than the creditor are finance charges, unless otherwise
excluded, if the creditor: (i) requires the use of a third party
as a condition of or an incident to the extension of credit,
even if the consumer can choose the third party; or (ii)
retains a portion of the third-party charge, to the extent of the
portion retained. A new special rule on closing agent
charges has been implemented as well. Now, fees charged
by a third party that conducts the loan closing (such as a
settlement agent, attorney, or escrow or title company) are
finance charges only if the creditor: (i) requires the
particular services for which the consumer is charged;
(ii) requires the imposition of the charge; or (iii) retains a
portion of the third-party charge, to the extent of the portion
retained.
Mortgage Broker Fees

Under an an1endment to the Truth in Lending Act which
became effective on 9/30/96, all fees charged by mortgage
brokers and paid directly by the consumer must be included
in the finance charge, whether the fee is paid to the broker or
to the lender for delivery to the broker. These fees are
already required to be disclosed to the borrower at loan
closing on the HUD-1 or HUD-lA closing statements.
The new rule expects lenders to develop practices and
procedures consistent with their obligation to obtain the
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information from the third parties necessary to make the
disclosure. Lenders may use the information from the HUD
forms in calculating this part of the finance charge. These
fees must be disclosed even if the lender does not require the
consumer to use the mortgage broker and even if the lender
does not retain any portion of the mortgage broker's fee.
The appropriate locations for disclosing a mortgage broker
fee on the WBA Truth in Lending disclosure forms are as
follows:
1. On the WBA (TL)-241, Federal Truth in Lending
Mortgage Loan Disclosures, include the fee in
paragraph l(d) (6) which is a blank line under the
prepaid finance charge section.

2. On the WBA (RESPA/TL)-240C, include the
calculation of the mortgage broker fee as a prepaid
finance charge when calculating the FINANCE
CHARGE, AMOUNT FINANCED AND APR
disclosures in the federal box. There is no separate
disclosure for prepaid finance charges in this form.
A mortgage broker fee is also disclosed in section 3
(RESPA disclosures) of this form.
3. On the Consumer WBA(TL)-1, Federal Truth in
Lending Loan Disclosures, include the amount of
the mortgage broker fee as part of the total prepaid
,finance charge disclosed on line l(d).
FIPCO does not anticipate any form change to accommodate
the disclosure of mortgage broker fees. The existing forms
accommodate the disclosure as discussed above.
A fee charged by a mortgage broker may be excluded from
the finance charge only if it is the type of fee that would also
be excluded when it is charged by the lender (for example,
application fees if the mortgage broker charges the
applications fee to all applicants, whether or not credit is
extended).

Debt Cancellation Fees

Fees imposed by creditors for debt cancellation coverage
written in connection with a credit transaction are considered
finance charges unless they are voluntary and the creditor
makes certain required disclosures regarding the fees.
Creditors are permitted to exclude fees for voluntary debt
cancellation coverage from the finance charge when the
specified new disclosures are made.
Under a debt cancellation agreement, the creditor agrees to
cancel the debt in the event of death, disability or
unemployment of the borrower. The creditor may or may
not purchase insurance to cover this risk. A specific form of
debt cancellation coverage is known as guaranteed
automobile protection, or "GAP," which is sold in
connection with credit to purchase motor vehicles. GAP
usually applies when the vehicle is stolen or destroyed and
the settlement from the automobile insurance is not sufficient
to cover the loan balance.
The required disclosures include the following:
1. The debt cancellation coverage must not be required
by the creditor, and this fact must be disclosed in
writing.
2. The fee for the initial term of coverage must be
disclosed. If the term of coverage is less than the
term of the credit transaction, the term of coverage
must also be disclosed.
3. The consumer must sign or initial an affirmative
written request for the coverage after receiving the
disclosures.
These disclosures would most likely appear on the WBA 431,
Motor Vehicle Installment Sale Agreement, purchased by
banks, and in some cases in direct loans made by banks to
purchase motor vehicles. FIPCO will develop a separate
disclosure form for use by banks in direct loans where the
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consumer requests debt cancellation coverage. FIPCO will
also revise the WBA 431, Motor Vehicle Installment Sale
Agreement, to include an additional disclosure for debt
cancellation coverage. If the bank is involved in a
transaction involving debt cancellation coverage in the
meantime, please contact FIPCO for specific instructions.
FIPCO expects these form revisions to the WBA 431 will be
available by 2/1/97, and that the separate form will be
available to banks by 12/1/96.
Closed-End Credit General Disclosure Requirements
The rule on closed-end credit general disclosure
requirements, section 226 .17, has been modified slightly to
reflect the general rule that disclosures must be based on the
best information reasonably available to the creditor at the
time the disclosures are provided to the consumer. The new
rule clarifies that if any information necessary for an accurate
disclosure is unknown to the creditor, the creditor shall make
the disclosure based on the best information reasonably
available at the time the disclosure is provided to the
consumer, and shall state clearly that the disclosure is an
estimate. For a transaction in which a portion of the interest
is determined on a per-diem basis and collected at
consummation, any disclosure affected by the per-diem
interest shall be considered accurate if the disclosure is based
on the information known to the creditor at the time the
disclosure documents are prepared for consummation of the
transaction, even if the actual charge differs by the time
disclosures are provided to the borrower.
Also, the rule is changed to read that if required early
disclosures are given before the date of consummation of a
transaction and a subsequent event makes them inaccurate,
the creditor shall disclose before consummation of the
transaction: any changed term unless the term was based on
an estimate and labelled an estimate, or all changed terms, if
the annual percentage rate (APR) at the time of
consummation varies from the APR disclosed earlier by more
than 1/8 of 1 percentage point in a regular transaction, or
more than 1/4 of 1 percentage point in an irregular
transaction. An irregular transaction is one that includes one
or more of the following features: multiple advances,
irregular payment periods, or irregular payment amounts
(other than an irregular first period or an irregular first or
final period). A new Footnote 39 has been created to read
that for certain residential mortgage transactions, under
section 226.19, redisclosure is permitted no later than
consummation or settlement, whichever is later.
New Tolerances

Section 226.18, on content of closed-end credit disclosures,
is changed to reflect a new tolerance for accuracy in
disclosing the finance charge for closed-end loans secured by
real property or dwellings. In a transaction secured by real
property or a dwelling, the disclosed finance charge and
other disclosures affected by the disclosed finance charge
(including the amount financed and the APR) shall be treated
as accurate if the amount disclosed as the finance charge is
understated by no more than $100 or is greater than the
amount required to be disclosed. In any other transaction,
the amount disclosed as the finance charge shall be treated as
accurate if, in a transaction involving an amount financed of
$1,000 or less, it is not more than $5 above or below the
amount required to be disclosed; or, in a transaction
involving an amount financed of more than $1,000, it is not
more than $10 above or below the amount required to be
disclosed.
Section 226.22, on determination of the APR, has been
revised to reflect two additional tolerances for accuracy in
disclosing the APR when the disclosed finance charge is
within the tolerances established by the 1995 Amendments.
The tolerances that were already in the rule read that the
APR shall be considered accurate if it is not more than 1/8 of
1 percentage point above or below the actual APR in a
regular transaction or, in an irregular transaction, the APR
shall be considered accurate if it is not more than 1/4 of 1
percentage point above or below the actual APR. On
mortgage loans, if the APR disclosed in a transaction secured
by real property or a dwelling varies from the actual rate, in
addition to the previous tolerances mentioned, the disclosed
APR shall also be considered accurate if (i) the rate results
from the disclosed finance charge; and (ii) the disclosed
finance charge would be considered accurate if it is
understated by no more than $100 or is greater than the
amount required to be disclosed. Additionally, if the
disclosed finance charge would be considered accurate under
the rules that relate to rescission tolerances in section 226.23,
the disclosed APR is considered accurate.
In a transaction secured by real property or a dwelling, in
addition to the tolerances already described, if the disclosed
finance charge is calculated incorrectly, but is considered
accurate under one of the other tolerances in Regulation Z,
the disclosed APR shall be considered accurate if (i) the
disclosed finance charge is understated, and the disclosed
APR is also understated but it is closer to the actual APR
than the rate that would be considered accurate under the
previous paragraph; or (ii) if the disclosed finance charge is
overstated, and the disclosed APR is also overstated, but it is
closer to the actual APR than the rate that would be
considered accurate under the previous paragraph.

The rule also created several new tolerances for creditors in
disclosing finance charges or annual percentage rates.
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Right of Rescission
The rule also revises FRB model rescission form H-9. This
is a rescission form lenders may use in connection with loan
refinancings. The form was revised to clarify that it may be
used in loan re financings with the original creditor, whether
or not the creditor is the holder of the note at the time of
refinancing. The situation may occur where the original loan
was sold in the secondary market and the original creditor
refinances the entire loan and obtains a new note and
mortgage to cover both the outstanding debt and the new
amount borrowed at the time of refinancing.
The WBA rescission form used in these transactions is the
WBA(TL)-3A, Notice of Right to Cancel. The WBA(TL)3A is applfcable 1:ew transa~tions and to future advances
secured by the pnnc1pal dwellmg. The WBA(TL)-3A has
always been slightly different than the FRB model forms
because of the desire to accommodate both new transactions
and refmancings on the same form. Furthermore, FIPCO
believes that the FRB model forms available in the past were
somewhat confusing and therefore prepared its own
rescission forms. However, with the recent change to the
FRB model rescission form H-9 for use in refmancings with
the original creditor, FIPCO now believes that it is desirable
to track more closely with the model forms made available
by the FRB. The FRB model forms are more understandable
and easier to use by lenders than they were in the past.

t?

FIPCO will revise the WBA(TL)-3A to be more consistent
with the FRB model form, and expects that the new
WBA(TL)-3A will be available to lenders by 1/1/97. Until
that time, banks may continue to use the WBA(TU-3A.
There is nothing wrong with the WBA(TU-3A and it is in
compliance with Truth-in-Lending.
New tolerances have also been created for determining a
borrower's right to rescind a mortgage loan. Except where

later described, the fmance charge and other disclosures
():
affected by the fmance charge (such as the amount fmanced
and APR) shall be considered accurate for purposes of right
of rescission if the disclosed finance charge: (i) is
understated by no more than ½ of 1 percent of the face
amount of the note or $100, whichever is greater; or (ii) is
greater than the amount required to be disclosed. However,
in a refinancing of a residential mortgage transaction with a
new creditor (except a "section 32 mortgage," covered under
section 226.32 of Regulation Z), if there is no new advance
of funds and no consolidation of existing loans, the finance
charge and other disclosures affected by the fmance charge
shall be considered accurate for determining whether a
borrower has a right to rescind a mortgage loan if the
disclosed fmance charge: (i) understated by no more than 1
percent of the face amount of the note or $100, whichever is
greater; or (ii) is greater than the amount required to be
disclosed.
Special rules for foreclosures have also been created. After
the initiation of foreclosure on the consumer's principal
dwelling that secures the credit obligation, the consumer shall
have the right to rescind the transaction if (i) a mortgage
broker fee should have been included in the fmance charge
and was not included (without regard to the dollar amount
involved); or ~ii) the ~reditor di~ not provide the properly {);
completed notice of nght to rescmd (WBA (TL)-3A). After>
the initiation of foreclosure on the consumer's principal
dwelling that secures the credit obligation, the fmance charge
and other disclosures affected by the fmance charge shall be
considered accurate for purposes of rescission if the disclosed
finance charge: (i) is understated by no more than $35; or (ii)
is greater than the amount required to be disclosed. The new
rules governing consumers' right to rescind a loan in
foreclosure only apply to transactions that were originally
subject to the right of rescission. Consequently, the new rule
on rescission during foreclosure does not apply to residential
mortgage transactions.•

REGULA TORY SPOTLIGHT
HUD Delays Effective Date on RESPA Final Rule.

The Department of Housing and Urban Development (HUD)
has announced that, due to federal legislation, the effective
date of its recent fmal rule revising Regulation X, which
implements the Real Estate Settlement Procedures Act
(RESPA), is delayed until further notice. This final rule and
4 • OCTOBER 1996

three separate statements of policy were published in the
Federal Register on 6/7/96 (See Compliance Journal Vol. I,
No. 1) and corrected and revised on 8/12/96. The final rule
and statements of policy deal with section 8 of RESPA,
which contains a general prohibition against kickbacks and ( }
unearned fees in mortgage lending. Within 30 days of this . .·
announcement, HUD will provide further notice indicating it;'
time schedule for making effective the various provisions of
the new rules. The original fmal rule and Statements of
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November's Compliance Journal answers the popular question "Whatever happened to ~hat cou:t. case on t~e pe:fection of
security interests in CDs?" This month's issue also discusses some of the regulatory rel~e_f prov1s10ns ~ontamed m the ~ederal.
Economic Growth and Regulatory Paperwork Reduction Act of 1996; the December ed1t10n of Compliance Journal will contam
a second part to that article. Finally, WBA hopes that all of our readers have a safe and happy Thanksgiving (assuming you are
able to stop reading your issue of Compliance Journal to celebrate the holiday)!•

SPECIAL FOCUS
Taking and Perfecting A Security
Interest In a Nontransferable CD
Notice No. 96-16

This Notice updates an earlier Notice distributed by the WBA
to banks regarding the taking and perfecting of a security
interest in a nontransferable CD. The earlier Notice is
Notice No. 96-6 mailed in February, 1996. For purposes of
this Notice, a nontransferable CD is a CD which states on its
face that it is nontransferable or non-negotiable. For
example, the WBA CD states that it is not transferable except
for transfers resulting from operation of law (for example,
death or divorce) or a pledge of the certificate as collateral
for a loan with notice to and written acknowledgment from
the issuing bank.
The earlier Notice warned that the proper classification of a
nontransferable CD under the Uniform Commercial Code
(UCC) for collateral purposes is uncertain in Wisconsin. In
some states, courts call a nontransferable CD an "instrument"
requiring possession in order to perfect a security interest. In
other states, courts call a nontransferable CD a "general
intangible" requiring the filing of a UCC-1 financing
statement. The issue is undecided in Wisconsin.
Until the issue is resolved in Wisconsin, the earlier Notice
suggested that a bank take several steps when taking and
perfecting a security interest in a nontransferable CD. Those
steps are (1) taking possession of the CD pursuant to a pledge
agreement, (2) notifying the issuer of the CD and obtaining
an acknowledgment of the bank's security interest, and (3)

I

filing a UCC financing statement with the Department of
Financial Institutions.
At the time the WBA distributed the earlier Notice, a case
involving this issue was pending in the Wisconsin Court of
Appeals. The name of the case was Belke v. M&I First
National Bank of Stevens Point. The WBA was hopeful that
the Court of Appeals would decide the issue of whether
nontransferable CDs are instruments or general intangibles.
Unforturiately, the Court of Appeals, in its fmal decision
dated October 17, 1996, did not take advantage of the
opportunity to decide this important issue. Instead, the Court
of Appeals decided that the Bank wins the case whether or
not the CDs are instruments or general intangibles, and
therefore it was not necessary for the Court to decide the.
issue. The important question of whether nontransferable
CDs are instruments or general intangibles remains
undecided in Wisconsin.
In the Belke v. M&I First National Bank of Stevens Point
case discussed above, the Bank had issued two $10,000 nonnegotiable CDs to Tepp in 1989. Each CD included a
notation that it was "non-negotiable," and that the depositor
"cannot transfer or assign the certificate or any rights under
it without our written consent." Tepp was indebted to the
Bank at the time and gave the Bank a security interest in
instruments and general intangibles. The Bank filed a UCC
fmancing statement, but did not take possession of the CDs.
Later, Tepp borrowed funds from Belke and delivered the
two CDs to Belke as collateral for the loan from Belke.
Belke took possession of the two CDs and filed a UCC
financing statement. When Tepp defaulted on her obligations
to both the Bank and Belke, the Bank set-off the proceeds of
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the two CDs and refused to honor Belke's demand for
payment on the CDs. The case was fought over whether
Belke' s security interest in the CDs had priority over the
Bank's right of set-off. The WBA appeared in the case in
support of the Bank.
The Bank and the WBA argued that Belke's security interest
should not receive priority over the Bank's right of set-off.
The Court agreed with the WBA and the Bank. The Court
said that given the plain language of the CDs restricting their
transfers, whatever security interest Belke may have had in
them cannot have priority over the Bank's right of set-off
resulting from its earlier loans to Tepp.
As a result of this case, the rule in this state is that a bank
issuing a non-negotiable CD may exercise its right of set-off
in that CD resulting from an earlier loan to the depositor
notwithstanding another person's security interest in the CD
unless the issuing bank consents to the other person's security
interest. The Bank in this case had not consented to the
transfer to Belke. This was a good result for banks issuing
CDs. However, banks taking non-negotiable CDs issued by
other banks as collateral should be sure to obtain the consent
of the issuing bank to the security interest.
The Court of Appeals did not follow an earlier decision made
by the Wisconsin Supreme Court in First Wisconsin National
Bank v. Midland National Bank (1977), which held that
priority was to be given to the security interest held by First
Wisconsin over a set-off attempted by Midland National
Bank. However, unlike the CDs issued in the M&I case, the
CDs issued by Midland National Bank in that case were
negotiable CDs. There were no restrictions on transfer of
the CDs in the First Wisconsin case.
In conclusion, the suggestions made in the earlier Notice
continue to be appropriate steps to follow when taking a
security interest in a nontransferable CD. Those steps are (1)
take possession of the CD pursuant to a pledge agreement,
(2) notify the issuer of the CD and obtain consent of the
issuing bank (this is particularly important because of the

decision in the M&I case), and (3) file a UCC financing
statement with the Department of Financial Institutions on the
CD as a general intangible.

Federal Regulatory Relief Package
Notice No. 96-17

On 9/30/96, President Clinton signed into law the omnibus
appropriations bill which also resolved the issues related to
the BIF/SAIF/FICO problem. In addition, this bill (Public
Law 104-208) contained a regulatory relief package which
affected certain federal bank laws and environmental
liability. The regulatory relief package is found in Title II,
referred to as the "Economic Growth and Regulatory
Paperwork Reduction Act of 1996." This notice will review
some of the major regulatory relief provisions contained in
this legislation; the next issue will review the remaining
major provisions not addressed here. Many of these changes
require regulatory interpretation and action before the change
becomes effective. Consequently, bankers are encouraged to
regularly read the "Regulatory Spotlight" section of
Compliance Journal to watch for any regulatory action in
response to this legislation.
Environmental Liability

This bill provides long sought after safe harbors to lenders
and fiduciaries from environmental liability under CERCLA
(Comprehensive Environmental Response, Compensation,
and Liability Act) and the underground storage tank
provisions of the Solid Waste Disposal Act for cleanup of
contaminated properties, subject to certain conditions. This
title clarifies that the term "owner or operator" does not
include a lender that, without participating in the
management of the property, holds indicia of ownership
primarily to protect the security interest of the lender in the
property. Furthermore, the term "owner or operator" does
not include a lender that did not participate in management of
the property prior to foreclosure, notwithstanding that the
lender forecloses on the property, and after foreclosure,
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the two CDs and refused to honor Belke' s demand for
payment on the CDs. The case was fought over whether
Belke' s security interest in the CDs had priority over the
Bank's right of set-off. The WBA appeared in the case in
support of the Bank.
The Bank and the WBA argued that Belke's security interest
should not receive priority over the Bank's right of set-off.
The Court agreed with the WBA and the Bank. The Court
said that given the plain language of the CDs restricting their
transfers, whatever security interest Belke may have had in
them cannot have priority over the Bank's right of set-off
resulting from its earlier loans to Tepp.
As a result of this case, the rule in this state is that a bank
issuing a non-negotiable CD may exercise its right of set-off
in that CD resulting from an earlier loan to the depositor
notwithstanding another person's security interest in the CD
unless the issuing bank consents to the other person's security
interest. The Bank in this case had not consented to the
transfer to Belke. This was a good result for banks issuing
CDs. However, banks taking non-negotiable CDs issued by
other banks as collateral should be sure to obtain the consent
of the issuing bank to the security interest.
The Court of Appeals did not follow an earlier decision made
by the Wisconsin Supreme Court in First Wisconsin National
Bank v. Midland National Bank (1977), which held that
priority was to be given to the security interest held by First
Wisconsin over a set-off attempted by Midland National
Bank. However, unlike the CDs issued in the M&I case, the
CDs issued by Midland National Bank in that case were
negotiable CDs. There were no restrictions on transfer of
the CDs in the First Wisconsin case.
In conclusion, the suggestions made in the earlier Notice
continue to be appropriate steps to follow when taking a
security interest in a nontransferable CD. Those steps are (1)
take possession of the CD pursuant to a pledge agreement,
(2) notify the issuer of the CD and obtain consent of the
issuing bank (this is particularly important because of the

decision in the M&I case), and (3) file a UCC financing
(")
statement with the Department of Financial Institutions on the
CD as a general intangible.

Federal Regulatory Relief Package
Notice No. 96-17

On 9/30/96, President Clinton signed into law the omnibus
appropriations bill which also resolved the issues related to
the BIF/SAIF/FICO problem. In addition, this bill (Public
Law 104-208) contained a regulatory relief package which
affected certain federal bank laws and environmental
liability. The regulatory relief package is found in Title II,
referred to as the "Economic Growth and Regulatory
Paperwork Reduction Act of 1996." This notice will review
some of the major regulatory relief provisions contained in
this legislation; the next issue will review the remaining
major provisions not addressed here. Many of these changes
require regulatory interpretation and action before the change
becomes effective. Consequently, bankers are encouraged to
regularly read the "Regulatory Spotlight" section of
Compliance Journal to watch for any regulatory action in
response to this legislation.
Environmental Liability

This bill provides long sought after safe harbors to lenders
and fiduciaries from environmental liability under CERCLA
(Comprehensive Environmental Response, Compensation,
and Liability Act) and the underground storage tank
provisions of the Solid Waste Disposal Act for cleanup of
contaminated properties, subject to certain conditions. This
title clarifies that the term "owner or operator" does not
include a lender that, without participating in the
management of the property, holds indicia of ownership
primarily to protect the security interest of the lender in the
property. Furthermore, the term "owner or operator" does
not include a lender that did not participate in management of
the property prior to foreclosure, notwithstanding that the
lender forecloses on the property, and after foreclosure,
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()ells, re-leases or liquidates the property, maintains business
'"·=··activities, finishes up operations, undertakes a response
action under the provisions of CERCLA or under the
direction of an on-scene coordinator appointed under the
National Contingency Plan, or takes any other measure to
preserve, protect, or prepare the property prior to sale or
disposition, if the lender seeks to sell, re-lease, or otherwise
divest itself of the property at the earliest practicable,
commercially reasonable time, on commercially reasonable
terms, taking into account market conditions and legal and
regulatory requirements. If, however, the lender participates
in the management of the property prior to foreclosure or
otherwise causes the contamination of the property, then the
lender will be responsible for the cleanup of contaminated
properties.
Participation in management requires actually participating in
the management or operational affairs of the property and
does not include merely having the capacity to influence or
the unexercised right to control the property. A lender that
holds indicia of ownership primarily to protect a security
interest in the property shall be considered to participate in
the management only if, while the borrower is still in
possession of the property, the lender exercises
decisionmaking control over the environmental compliance
f'".'¾,.related ~o. t?e property, such that the lender has .undertaken
., .•,)respons1b1hty for the hazardous substance handlmg or
disposal practices related to the property or exercises control
at a level comparable to that of a manager of the property.
Participation in management does not include holding a
security interest or abandoning or releasing a security
interest; including in the terms of an extension of credit, or
in a contract or security agreement relating to the extension,
a covenant, warranty, or other term or condition that relates
to environmental compliance; monitoring or enforcing the
terms and conditions of the extension of credit or security
interest; monitoring or undertaking 1 or more inspections of
the property; requiring a response action or other lawful
means of addressing the release or threatened release of a
hazardous substance in connection with the property prior to,
during, or on the expiration of the term of the extension of
credit; providing financial or other advise or counseling in an
effort to mitigate, prevent, or cure default or diminution in
the value of the property; restructuring, renegotiating, or
otherwise agreeing to alter the terms and conditions of the
extension of credit or security agreement; or, conducting a
response action under CERCLA or under the direction of an
on-scene coordinator appointed under the National
Contingency Plan if such actions do not rise to the level of
. participating in management discussed above.

i\ )\

~- In addition to adding protection for secured lenders, the bill
also added similar protections for persons acting in a

fiduciary capacity, such as trustees, executors, and
guardians. Fiduciary liability may not exceed the assets held
in that fiduciary capacity under most circumstances. A
fiduciary must be acting in his/her fiduciary capacity and not
as an owner or operator of the property in order to be
protected. Moreover, fiduciary liability is not limited if
negligence of a fiduciary causes or contributes to the release
or threatened release.

Truth in Lending Act (TILA) Revisions
With respect to credit transactions subject to the Real Estate
Settlement Procedures Act (RESPA) and TILA, the law
directs the Federal Reserve Board (FRB) and the Department
of Housing and Urban Development (HUD) to simplify and
improve the disclosures applicable to such transactions under
such Acts, including the timing of the disclosures, and to
provide a single format for such disclosures which will
satisfy the requirements of each such Act with respect to such
transactions. If promulgation of regulations is necessary to
carry out this directive, then such regulations must be
published prior to the end of the six-month period beginning
on the date of enactment of this Act.
The law further grants to the FRB the discretion to exempt,
by regulation, from all or part of the Truth in Lending Act
and Regulation Z, any class of transactions, other than highrate, high-cost Section 32 loans, for which, in the
determination of the FRB, coverage under all or part of the
TILA does not provide a meaningful benefit to consumers in
the form of useful information or protection. Moreover, the
law allows the FRB, by regulation, to exempt from the
requirements of the TILA, certain credit transactions if the
transaction involves a consumer with an annual earned
income of more than $200,000 or having net assets in excess
of $1,000,000 at the time of the transaction, and a waiver
that is handwritten, signed, and dated by the consumer is first
obtained from the consumer. The FRB is given the
discretion to adjust the annual earned income and net asset
requirements of this paragraph for inflation.
The law also provides an alternative disclosure for adjustable
rate mortgages. The TILA is amended by providing in the
case of any variable interest rate residential mortgage
transaction, in disclosures provided at application as
prescribed by the FRB for a variable rate transaction secured
by the consumer's principal dwelling, at the option of the
creditor, either a statement that the periodic payments may
increase or decrease substantially, and the maximum interest
rate and payment for a $10,000 loan originated at a recent
interest rate, assuming the maximum periodic increases in
rates and payments under the program, or a historical
example illustrating the effects of interest rate changes
implemented according to the loan program. This would
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replace the current requirement that lenders disclose a 15year historical example. However, since Regulation Z still
requires the use of this 15-year historical example with such
loans, WBA recommends banks continue to provide the
historical example until the regulations are changed to
coincide with the law.
RESPA Amendments

This law makes several changes to RESPA. First, for the
mortgage servicing transfer disclosure, lenders only need to
disclose whether the servicing of the loan may be assigned,
sold, or transferred to any other person at any time while the
loan is outstanding. Lenders no longer need to disclose the
percentage of loans that were transferred in the past three
years, rounded to the nearest quartile. Since HUD's
regulations continue to require the latter, and those
regulations were not revoked in this law, WBA recommends
banks continue to provide the full disclosure. WBA will
monitor HUD' s regulations and modify its form once the
regulatory requirement is eliminated.

The law further directs HUD to ensure that the exemption fo
credit transactions involving extensions of credit primarily
for business, commercial, or agricultural purposes be the
same as the exemption for such credit transactions under
TILA.
Also, the law changes the phrase "controlled business
arrangements" to instead be called "affiliated business
arrangements." Additionally, the law clarifies what banks
must provide for affiliated business arrangement disclosures
when making referrals by telephone. The law requires banks
to give an abbreviated verbal disclosure during the telephone
referral of the existence of the arrangement and the fact that
a written disclosure will be provided within 3 business days
after the telephone referral.
Finally, the law delays the effective date of HUD' s 6/7 /96
rule forbidding employers to compensate employees for
referring settlement services to affiliates. The previously
published amendments will not take effect before 7 /31/97.
As a result, the rule relating to employer-employee
payments, as in effect on 5/1/96, will remain in effect until
7/31/97 .•

REGULA TORY SPOTLIGHT
FDIC Issues Final Rule on Assessments.
The Federal Deposit Insurance Corporation (FDIC), in
accordance with the Deposit Insurance Funds Act of 1996
(Funds Act) is imposing a special assessment on institutions
holding deposits subject to assessment by the Savings
Association Thrift Fund (SAIF). The Funds Act mandates
that the special assessment increase the SAIF's net worth as
of 10/1/96 to 1.25 percent of the SAIF-insured deposits. The
Funds Act requires the FDIC to determine the amount of the
special assessment based on the most recently calculated
SAIF balance (8/31/96) and insured deposit data reported in
the most recent quarterly reports of condition filed not later
than 70 days before enactment (reports as of 3/31/96 and
4/30/96). The special assessment will be collected on
11/27 /96. This assessment, which the FDIC estimates to be
65.7 basis points, is required to be applied against SAIFassessable deposits which generally were held by institutions
as of 3/31/95. The final rule provides for certain discounts
and exemptions related to the special assessment. In
addition, the FDIC is establishing guidelines for identifying
institutions classified as "weak," and therefore exempt from
the special assessment. The final rule also adjusts the base
4 • NOVEMBER 1996
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for computing the regular semiannual assessments paid by
certain institutions, in accordance with the Funds Act. The
final rule is effective 10/8/96, and copies may be obtained
from the WBA. Federal Register, Vol. 61, No. 201,
10/16/96, 53834-53841.

FRB Issues Final Rule on Regulation M.
The Federal Reserve Board (FRB) is publishing a final rule
to amend Regulation M, which implements the Consumer
Leasing Act (Act). The Act requires lessors to provide
uniform cost and other disclosures about consumer lease
transactions. The FRB has reviewed Regulation M, pursuant
to its policy of periodically reviewing its regulations, and has
revised the regulation to carry out more effectively the
purposes of the Act. The final rule adds disclosures,
primarily in connection with motor vehicle leasing,
including, for example, disclosures about early termination
charges and how scheduled payments are derived (which
requires disclosure of such items as the gross capitalized cost1 \
of a lease, the vehicle's residual value, the rent charge and \,,)
depreciation). General changes in the format of the
disclosures require that certain leasing disclosures be
segregated from other information. Revisions to the
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This month's "Special Focus" section finishes a review of the major regulatory relief provisions contained in Title II of the
Economic Growth _and Regulatory Paperwork Reduction Act of 1996. There are a wide variety of changes found in this new
law so read the article carefully. All of us at the WBA wish you a happy and safe holiday season.•

SPECIAL FOCUS
Federal Regulatory Relief Package - Part II
("",.)Notice No. 96-18
\

/

This notice completes a review of the regulatory relief
provisions which were part of the omnibus appropriations bill
that President Clinton signed into law on 9/30/96.
November's issue of·Compliance Journal contained the first
part of our review of these changes. Many of these changes
require regulatory interpretation and action before the change
becomes effective. Consequently, bankers are encouraged to
regularly read the "Regulatory Spotlight" section of
Compliance Journal to watch for any regulatory response to
this legislation.
Fair Credit Reporting Act Amendments

This new law makes significant revisions to the Fair Credit
Reporting Act (FCRA). This section will highlight most of
the major changes to the FCRA affecting creditors. For a
copy of this section of the law, call WBA's Erica Case.
These changes to the FCRA do not take effect until 9/30/97.
Bankers should be aware of the these changes as the penalties
for noncompliance have increased.
Adverse Action. The law creates a new definition of
"adverse action." The term "adverse action" has the same
meaning as in section 701 (d)(6) of the Equal Credit
( ·) Opportunity Act and means: (i) a denial or cancellation of,
\,.,,.,,1 an increase in any charge for, or a reduction or other adverse
or unfavorable change in the terms of coverage or amount of,
any insurance, existing or applied for, in connection with the
underwriting of insurance; (ii) a denial of employment or any
other decision for employment purposes that adversely affects
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any current or prospective employee; (iii) a denial or
cancellation of, an increase in any charge for, or any other
adverse or unfavorable change in the terms of, any license or
benefit described in section 604(a)(3)(D) of the FCRA; and
(iv) an action taken or determination that is made in
connection with an application that was made by, or a
transaction that was initiated by, any consumer, or in
connection with a review of an account under section
604(a)(3)(F)(ii); and adverse to the interests of the consumer.
If any person takes fil1Y adverse action with respect to any

consumer that is based in whole or in part on any information
contained in a consumer report, the person shall provide oral,
written or electronic notice of the adverse action to the
consumer containing the following: (i) the name, address,
and telephone number of the consumer reporting agency
(including a toll-free telephone number established by the
agency if the agency compiles and maintains files on
consumers on a nationwide basis) that furnished the report to
the person; (ii) a statement that the consumer reporting
agency did not make the decision to take the adverse action
and is unable to provide the consumer the specific reasons
why the adverse action was taken; (iii) a statement of the
consumer's right to obtain a free copy of a consumer report
on the consumer from the consumer reporting agency; and
(iv) a statement of the consumer's right to dispute with a
consumer reporting agency the accuracy or completeness of
any information in a consumer report furnished by the
agency.
These amendments to the FCRA mean, among other things,
that an adverse action notice is required if a credit report is
the basis in whole or in part for an adverse decision involving
transactions other than credit, for example, to deny opening a
checking account.
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Employment Purposes. A person may not procure a
consumer report, or cause a consumer report to be procured,
for employment purposes with respect to any consumer,
unless a clear and conspicuous disclosure that a consumer
report may be obtained for employment purposes has been
made in writing to the consumer at any time before the report
is procured or caused to be procured, in a document that
consists solely of the disclosure; and the consumer has
authorized in writing the procurement of the report by that
person.
In using a consumer report for employment purposes, before
taking any adverse action based in whole or in part on the
report, the person intending to take such adverse action shall
provide to the consumer to whom the report relates a copy of
the report, and a description in writing of the rights of the
consumer under this title, as prescribed by the Federal Trade
Commission under section 609(c)(3).
Prescreening. A consumer reporting agency may furnish a
consumer report relating to any consumer in connection with
any credit or insurance transaction that is not initiated by the
consumer only if (i) the consumer authorizes the agency to
provide such report to such person; or (ii) the transaction
consists of a firm offer of credit or insurance, the consumer
reporting agency has complied with the subsection relating to
election of consumer to be excluded from lists, and there is
not in effect an election by the consumer to have the .
consumer's name and address excluded from lists of names
provided by the agency. A person may receive, in the
second instance, only the name and address of the consumer,
an identifier that is not unique to the consumer and that is
used by the person solely for the purpose of verifying the
identity of the consumer, and other information pertaining to
a consumer that does not identify the relationship or
experience of the consumer with respect to a particular
creditor or other entity.
"Firm offer of credit or insurance" means any offer of credit
or insurance to a consumer that will be honored if the

consumer is determined, based on information in a consume
report on the consumer, to meet the specific criteria used to
select the consumer for the offer. The offer may, however,
be further conditioned on one or more of the following:
(i) The consumer being determined, based on information in
the consumer's application for the credit or insurance, to
meet specific criteria bearing on credit worthiness or
insurability, as applicable, that are established before
selection of the consumer for the offer and for the purpose of
determining whether to extend credit or insurance pursuant to
the offer; (ii) Verification that the consumer continues to
meet the specific criteria used to select the consumer for the
offer, by using information in a consumer report on the
consumer, information in the consumer's application for the
credit or insurance, or other information bearing on the
credit worthiness or insurability of the consumer; or of the
information in the consumer's application for the credit or
insurance, to determine that the consumer meets the specific
criteria bearing on credit worthiness or insurability; or
(iii) The consumer furnishing any collateral that is a
requirement for the extension of the credit or insurance that
was established before selection of the consumer for the offer
of credit or insurance and disclosed to the consumer in the
offer of credit or insurance.
Any person who uses a consumer report on any consumer in r·,
connection with any credit or insurance transaction that is notf ))
initiated by the consumer shall provide with each written
"- '
solicitation made to the consumer regarding the transaction a
clear and conspicuous statement containing five disclosures
specified in the new law.
Information from Affiliate. If a person takes an adverse
action described in sections 603(k)(l)(A), (B)(i), (B)(ii), with
respect to a consumer, based in whole or in part on
information described below, the person shall notify the
consumer of the action, including a statement that the
consumer may obtain the information, and upon a written
request from the consumer received within 60 days after
transmittal of the required notice, disclose to the consumer
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the nature of the information upon which the action is based
by not later than 30 days after receipt of the request. The
information referred to above is information that is furnished
to the person talcing the action by a person related by
common ownership or affiliated by common corporate
control to the person talcing the action; and bears on the
credit worthiness, credit standing, credit capacity, character,
general reputation, personal characteristics, or mode of living
of the consumer. This information does not include
information solely as to transactions or experiences between
the consumer and the person furnishing the information or
information in a consumer report.
Furnishing Information. A person shall not furnish any
information relating to a consumer to any consumer reporting
agency if the person knows or consciously avoids knowing
that the information is inaccurate. A person shall not furnish
information relating to a consumer to any consumer reporting
agency if the person has been notified by the consumer, at
the address specified by the person for such notices, that
specific information is inaccurate, and the information is, in
fact, inaccurate.
A person who regularly and in the ordinary course of
business furnishes information to one or more consumer
reporting agencies about the person's transactions or
experiences with any consumer, and has furnished to a
consumer reporting agency information that the person
determines is not complete or accurate, shall promptly notify
the consumer reporting agency of that determination and
provide to the agency any corrections to that information, or
any additional information, that is necessary to make the
information provided by the person to the agency complete
and accurate, and shall not thereafter furnish to the agency
any of the information that remains not complete or accurate.

commencement of the delinquency that immediately preceded
the action.
After receiving notice of a dispute with regard to the
completeness or accuracy of any information provided by a
person to a consumer reporting agency, the person shall
conduct an investigation with respect to the disputed
information, review all relevant information provided by the
consumer reporting agency, report the results of the
investigation to the consumer reporting agency, and if the
investigation finds that the information is incomplete or
inaccurate, report those results to all other consumer
reporting agencies to which the person furnished the
information and that compile and maintain files on consumers
on a nationwide basis. The investigation generally must be
completed within 30 days of notice of a dispute.
Miscellaneous. The law now allows a consumer report to be
furnished to a person who intends to use the information as a
potential investor or servicer, or current insurer, in
connection with a valuation of, or an assessment of the credit
or prepayment risks associated with, an existing credit
obligation.
A consumer reporting agency is not allowed to furnish for
employment purposes, or in connection with a credit or
insurance transaction or a direct marketing transaction, a
consumer report that contains medical information about a
consumer, unless the consumer consents to the furnishing of
the report.
A consumer reporting agency may not prohibit a user of a
consumer report furnished by the agency on a consumer from
disclosing the contents of the report to the consumer, if
adverse action against the consumer has been taken by the
user based in whole or in part on the report.

If the completeness or accuracy of any information furnished

by any person to any consumer reporting agency is disputed
to such person by a consumer, the person may not furnish the
information to any consumer reporting agency without notice
that such information is disputed by the consumer.
A person who regularly and in the ordinary course of
business furnishes information to a consumer reporting
agency regarding a consumer who has a credit account with
that person shall notify the agency of the voluntary closure of
the account by the consumer, in information regularly
furnished for the period in which the account is closed.
A person who furnishes information to a consumer reporting
'\ agency regarding a delinquent account being placed for
-,,J collection, charged to profit or loss, or subjected to any
similar action shall, not later than 90 days after furnishing the
information, notify the agency of the month and year of the

Home Mortgage Disclosure Act Amendments

Congress increased the level of the current exemption for
small institutions from the Home Mortgage Disclosure Act's
(HMDA) reporting requirements. The current asset
threshold of $10 million will be adjusted annually after
December 3 1, 1996, by the same percentage as the
Consumer Price Index (CPI). The first adjustment increases

the limit by the percentage difference in the CPI from 1975
to 1996. This is expected to raise the threshold to about $29
million. Consequently, banks with about $29 million or less
in assets will be exempt in 1997.
In addition, banks shall be deemed to have satisfied the
public availability requirements if the bank compiles the
HMDA information at the home office of the bank and
provides notice at the branch locations that such information
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is available from the home office of the bank upon written
request. Banks then have 15 days within which to comply
with the written request for HMDA information.
Fair Lending - Self Testing

As an incentive to encourage lenders to conduct self testing
under federal fair lending laws, Congress amended the Equal
Credit Opportunity Act (ECOA) and the Fair Housing Act
(FHA) to provide that the results of certain self tests are
privileged. A report or result of a self test will be privileged
if a creditor conducts, or authorizes an independent third
party to conduct, a self test of any aspect of a credit
transaction by a creditor, in order to determine the level or
effectiveness of compliance with ECOA or FHA and has
identified any possible violation of ECOA or FHA by the
creditor and has taken, or is taking, appropriate corrective
action to address any such possible violation.
However, a report or results of any self test may be used in
any proceeding or civil action in which a violation of ECOA
or FHA is alleged, or in any examination or investigation of
compliance with ECOA or FHA if (i) the creditor with
lawful access to the report or results voluntarily releases or

discloses all, or any part of, the report or results to the
applicant, department, or agency, or to the general public; or
refers to or describes the report or results as a defense to
charges of violations of ECOA or FHA against the creditor
to whom the self test relates; or (ii) the report or results are
sought in conjunction with an adjudication or admission of a
violation of ECOA or FHA for the sole purpose of
determining an appropriate penalty or remedy.
Miscellaneous

Congress has repealed the civil liability provisions in the
Truth in Savings Act effective 9/30/01.
The size level for institutions subject to the small bank
examination schedule increased from $175 million in assets
to $250 million.
The Federal Reserve Board (FRB) must conduct a study of
whether the consumer protection rules of the Electronic Fund
Transfer Act should apply to stored-value cards before
including them in coverage of Regulation E. The FRB may
not extend Regulation E coverage to these cards before
6/30/97 .•

REGULA TORY SPOTLIGHT
HUD Issues Final Rule on RESPA.
The Department of Housing and Urban Development (HUD)
has issued a final rule which implements portions of its
6/7 /96 final rule. The 6/7 /96 rule dealt with the withdrawal
of employer-employee and computer loan origination systems
exemptions under Section 8, Prohibition of Kickbacks and
Unearned Fees, of the Real Estate Settlement Procedures Act
(RESP A). That final rule was corrected and revised on
8/12/96. It had an original effective date of 10/7 /96.
However, section 2103 of the Economic Growth and
Regulatory Paperwork Reduction Act of 1996 (Act), which
was enacted on 9/30/96, delayed the effective date of certain
provisions of HUD' s 6/7/96 rule until 7 /31/97. Now, HUD
has reviewed the Act and determined that certain portions of
the 6/7/96 final rule and the 8/12/96 technical revisions to
Appendix D that are not delayed by the Act should be made
effective, subject to further technical revisions. HUD is
issuing this final rule to make these provisions effective.
One portion of the 6/7 /96 rule that this rule puts into effect
deals with Computer Loan Origination (CLO) Systems.
Specifically, this rule makes effective the withdrawal of the
4 • DECEMBER 1996
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CLO exemption at 24 CFR 3500.14(g)(l)(viii). It also
makes effective the elimination of the CLO Fee Disclosure
form, which previously was codified as Appendix E of
RESP A. By making these provisions of the 6/7 /96 rule
effective, the guidance contained in "Statement of Policy
1996-1, Computer Loan Origination Systems (CLOs),"
concerning the applicability of RESP A to CLOs, that was
also published on 6/7 /96, is more fully effective. This final
rule also puts into effect the revised Appendix D to part 3500
as published on 8/12/96. Appendix D contains what was
formerly known as the "Controlled Business Arrangement
Disclosure Statement Format" and which, because of changes
contained in the Act, is redesignated by this rule as the
"Affiliated Business Arrangement Disclosure Statement
Format." Throughout RESP A, "Controlled Business
Arrangements" will now be known as "Affiliated Business
Arrangements" or "AfBAs."
Finally, importantly for lenders, another revision made to
conform the regulation to the Act is to change the exemption()'
of business, commercial or agricultural loans under RESP A "
to the exemption of such loans under the Truth in Lending
Act. The primary effect of this requirement is to eliminate
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Happy ~ew Year! Despite the bitter cold weather, Wisconsin residents are heating up with excitement in preparation for the
Pa~kers return to the Super ~owl after 30 years. Unfortunately, the regulators are not turning down the heat but are continuing
to 1Ssue many propo~als and fmal ~les affecting t?e banking industry. As a result, the "Regulatory Spotlight" section is full of
a record number of 1te~s. In add1t1on, the "Special Focus" section reviews the highlights of the new federal Medical Savings
Accounts (MS_As) .. While wed~ not have all the answers yet, the article is intended to provide you with a foundation. To
suppleme~t this article and prov1d~ bankers with more details and operational guidelines, WBA is offering half-day workshops
on MSAs m early February. Details on dates and locations are inside. GO PACKERS!•

SPECIAL FOCUS
·\New Procedures to Perfect a Security
Interest In a Treasury Security
Notice No. 97-1
The Department of the Treasury has amended its regulations
governing perfection of a security interest in a book-entry
United States Treasury security effective 1/1/97. The change
applies to Treasury bills, notes and bonds. Treasury
securities are now held in book entry form. Apparently,
Treasury discontinued issuing paper securities in 1986, and
so the only outstanding registered paper securities today are
bonds issued prior to that date.
The change in the law is retroactive and prospective. As of
1/1/97, all existing security interests in book-entry Treasury
securities become unperfected unless perfected as described
in this article. Lenders that have existing security interests in
Treasury securities as well as lenders first taking a security
interest after 1/1/97 will need to take action to perfect under
the new reg.
Under the new Treasury reg, Revised Article 8 of the
Uniform Commercial Code is the law applicable to taking
and perfecting security interests, the effect of perfection or
nonperfection, and priority of a security interest in Treasury
;securities. This is true even in Wisconsin, which has not
adopted Revised Article 8. Subject to one exception,
discussed below, Revised Article 8 is the applicable law
regardless of whether the state has adopted Revised Article 8.

I

The new reg does not change the method of taking a security
interest in a Treasury security. Lenders taking a security
interest in a Treasury security should continue to take a
Collateral Pledge Agreement (WBA Consumer or Business
421) and identify the security in the area for the property
description.
To perfect a security interest in a book-entry Treasury
security under the new regs, the secured party should:

1. Obtain control over the securities.
A secured party should enter into a control agreement with
the broker or other.fmancial intermediary in whose name the
securities are held. The control agreement should require the
broker to comply with instructions given by the secured party
without consent by the debtor and notwithstanding contrary
debtor instructions. (Some lenders and brokers may already
have agreements in place that satisfy this requirement.)
Perfecting by gaining control through a control agreement
provides priority over other creditors. If more than one
secured party has "control," the security interests rank
equally.

2.

Become the rei:istered owner.

If a control agreement is not available, the lender could
become the registered owner of the security. This option is
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likely not practical. A change of ownership would take place
through the broker/dealer or intermediary holding the
account, for TRADES securities, or in the case of securities
held in Treasury Direct, by completion of a Security Transfer
Request (Form PD 5179). The form is available by calling
Treasury I>irect at 312-322-5649.
3.

File a UCC-1 Financing Statement If Grantor Not
Located in Wisconsin.

Graritors Located In Wisconsin. Currently, if the person
granting the security interest is located in Wisconsin, filing a
UCC-1 Financing Statement will not perfect a security
interest in a book-entry Treasury security.
Out of State Grantors. Filing a UCC-1 Financing Statement
in the central filing location of the State where the debtor is
located (usually the Secretary of State) is a secondary method
of perfection that is available where the party granting the
security interest is located in a state that has adopted Revised
Article 8. In general, the party granting the security interest
is "located" at such party's piace of business, or chief
executive office if there is more than one place of business,
or, otherwise, at the party's residence. However, filing a
UCC-1 Financing Statement does not provide priority over
another lender that has followed method 1 or 2 above.
In summary~ the. secured party should obtain a control
agreement to have priority over other security interests.
Filing will not be effective in Wisconsin until Revised Article
8 is adopted. In Wisconsin, if perfection through a control
agreement is not possible and the person granting the security
interest is located in Wisconsin, the only available protection
is to become the registered owner of the security. Filing a
UCC-1 is effective if the person granting the security interest
is located in a state that has adopted Revised Article 8 (not
Wisconsin at this time). However, even in those other states,
a UCC-1 will not provide priority over a control agreement
entered into before or after the filing.

Medical Savings Accounts
Notice No. 97-2

The Health Insurance Portability and Accountability Act of
1996 added section 220 to the Internal Revenue Code to
permit eligible individuals to establish Medical Savings
Accounts (MSAs) under a pilot project beginning on 1/1/97
and continuing through the year 2000. A number of the rules
that are applicable to MSAs are similar to the rules that apply
to individual retirement arrangements (IRAs). For example,
like an IRA, an MSA is established for the benefit of an
individual, and is "portable." Thus, if the individual is an
employee who later changes employers or leaves the work
force, the MSA does not stay behind with the former
employer, but stays with the individual. However, because
MSAs differ from IRAs in sqme important respects,
taxpayers cannot combine an IRA and an MSA in a single
account. Recently, the Internal Revenue Service (IRS) issued
guidance on MSAs. IRS Notice 96-53 explains that an MSA
is a tax-exempt trust or custodial account established for 91e
purpose of paying medical expenses in conjunction with a
high-deductible health plan. This notice will review these
new accounts.
Furthermore, there is a recently em~cted state law, 1995
Wisconsin Act 453, which allows the establishment of
)
medical savings accounts. This law differs in some respects
from the federal legislation and WBA is still analyzing the
provisions of the state law. Therefore, this notice is only
intended to cover Medical Savings Accounts as established by
federal legislation. Copies of these laws or regulations may
be obtained from the WBA.
Who May Establish an MSA

Two types of individuals are eligible to establish an MSA.
They are: (1) an employee (or spouse of an employee) of a
"small employer" that maintains an individual or family
"high-deductible health plan" covering that individual
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likely not practical. A change of ownership would take place
through the broker/dealer or intermediary holding the
account, for TRADES securities, or in the case of securities
held in Treasury Direct, by completion of a Security Transfer
Request (Form PD 5179). The form is available by calling
Treasury I>irect at 312-322-5649.

3.

File a UCC-1 Financini: Statement If Grantor Not
Located in Wisconsin.

Graritors Located In Wisconsin. Currently, if the person
granting the security interest is located in Wisconsin, filing a
UCC-1 Financing Statement will not perfect a security
interest in a book-entry Treasury security.
Out of State Grantors. Filing a UCC-1 Financing Statement
in the central filing location of the State where the debtor is
located (usually the Secretary of State) is a secondary method
of perfection that is available where the party granting the
security interest is located in a state that has adopted Revised
Article 8. In general, the party granting the security interest
is "located" at such party's piace of business, or chief
executive office if there is more than one place of business,
or, otherwise, at the party's residence. However, filing a
UCC-1 Financing Statement does not provide priority over
another lender that has followed method 1 or 2 above.
In summary ~-the secured party should obtain a control
agreement to have priority over other security interests.
Filing will not be effective in Wisconsin until Revised Article
8 is adopted. In Wisconsin, if perfection through a control
agreement is not possible and the person granting the security
interest is located in Wisconsin, the only available protection
is to become the registered owner of the security. Filing a
U CC-1 is effective if the person granting the security interest
is located in a state that has adopted Revised Article 8 (not
Wisconsin at this time). However, even in those other states,
a UCC-1 will not provide priority over a control agreement
entered into before or after the filing.

Medical Savings Accounts
Notice No. 97-2
The Health Insurance Portability and Accountability Act of
1996 added section 220 to the Internal Revenue Code to
permit eligible individuals to establish Medical Savings
Accounts (MSAs) under a pilot project beginning on 1/1/97
and continuing through the year 2000. A number of the rules
that are applicable to MSAs are similar to the rules that apply
to individual retirement arrangements (IRAs). For example,
like an IRA, an MSA is established for the benefit of an
individual, and is "portable." Thus, if the individual is an
employee who later changes employers or leaves the work
force, the MSA does not stay behind with the former
employer, but stays with the individual. However, because
MSAs differ from IRAs in SQme important respects,
taxpayers cannot combine an IRA and an MSA in a single
account. Recently, the Internal Revenue Service (IRS) issued
guidance on MSAs. IRS Notice 96-53 explains that an MSA
is a tax-exempt trust or custodial account established for ~e
purpose of paying medical expenses in conjunction with a
high-deductible health plan. This notice will review these
new accounts.
Furthermore, there is a recently enacted state law, 1995
\
Wisconsin Act 453, which allows the establishment of
)
medical savings accounts. This law differs in some respects ./
from the federal legislation and WBA is still analyzing the
provisions of the state law. Therefore, this notice is only
intended to cover Medical Savings Accounts as established by
federal legislation. Copies of these laws or regulations may
be obtained from the WBA.

Who May Establish an MSA
Two types of individuals are eligible to establish an MSA.
They are: (1) an employee (or spouse of an employee) of a
"small employer" that maintains an individual or family
"high-deductible health plan" covering that individual
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(employee or spouse); or (2) a self-employed person (or the
\pouse of a self-employed person) maintaining an individual
or family "high-deductible health plan" covering that
individual or spouse. An employer is a "small employer" for
MSA purposes if the employer employs an average of 50 or
fewer employees on business days during either of the two
preceding calendar years. Special rules apply to new
employers and certain other employers. A "high-deductible
health plan" is a health plan that: (1) has an annual
deductible of at least $1,500, and not more than $2,250, for
individual (self-only) coverage; or (2) has an annual
deductible of at least $3,000, and not more than $4,500, for
family coverage (coverage of more than one individual). In
addition, the annual out-of-pocket expenses under the plan
cannot exceed $3,000 for individual coverage and $5,500 for
family coverage. Out-of-pocket expenses include
deductibles, co-payments and other amounts the participant
may pay for covered benefits, but do not include premiums.
The high-deductible health plan may be offered by a variety
of entities, including insurance companies and health
maintenance organizations (HMOs).
An individual is ineligible for an MSA if the individual is, in
addition to being covered by a high-deductible health plan,
also covered under a health plan (whether as an individual,
.. spouse, or dependent) that is not a high-deductible health plan
; (including being covered as a beneficiary under Medicare).
> An individual remains eligible for an MSA if, in addition to a
high-deductible health plan, the individual has coverage
(whether provided through insurance or otherwise) for
accidents, disability, dental care, vision care, long-term care,
insurance for a specified disease or illness, insurance that
pays a fixed amount per day (or other period) of
hospitalization; or insurance under which all of the coverage
provided relates to liabilities from workers' compensation
laws, torts, or ownership or use of property (such as
automobile insurance).
The law limits the number of MSAs that may be established.
Under the pilot project, which is scheduled to end in the year
2000, only 750,000 MSA enrollees are allowed. However,
generally, in determining whether or not the 750,000 limit
has been met, certain previously uninsured individuals will
not be counted. Moreover, this limit means that the ability to
establish MSAs will likely end earlier than the year 2000 if
the number of taxpayers contributing (or receiving employer
contributions) to an MSA exceeds the statutory limit.
Because of the 750,000 limit, MSA trustees and custodians
must make certain reports to the IRS, indicating how many
MSAs have been established as of certain dates. Based on
those reports, the IRS will indicate how many more MSAs
may be established during certain time frames. After the
pilot program ends, Congress will determine whether to
continue to allow MSAs to be established. However, in the

event that additional MSAs are not permitted after the pilot
program is over, MS As established during the test period
will still be allowed to be operated.

If the statutory limits are reached early (before the end of the
year 2000), and therefore the ability to establish MSAs
generally ends early, the IRS will make an announcement not
later than October 1 of the relevant year stating the
applicable cut-off date. The ability to establish MSAs will
not be cut off before the announcement is made.

How an MSA is Established
Beginning 1/1/97, any eligible individual can establish an
MSA with a qualified MSA trustee or custodian, in much the
same way that individuals establish IRAs with qualified IRA
trustees or custodians. No permission or authorization from
the IRS is necessary to establish an MSA. Any bank, similar
financial institution or insurance company can be an MSA
trustee or custodian. In addition, other persons already
approved by the IRS to be trustees or custodians nf IRAs are
automatically approved to be MSA trustees or custodians.
Persons other than banks, insurance companies, or previously
approved IRA trustees or custodians may request approval
from the IRS. Neither individuals nor small employers apply
for or enroll in the MSA pilot project. Rather, eligible
persons arrange for the establishment of an MSA with a
qualified trustee or custodian (such as a bank). MSA
accounts are set up and titled in the same way that IRA
accounts are titled. No WBA form changes are necessary to
accommodate MSAs, although Universal Pensions, Inc. does
have MSA forms available for sale.

Contributions to an MSA
In the case of an MSA established by the employee or by the
spouse of an employee, the account holder (employee or
spouse, respectively) may contribute to the MSA.
Alternatively, the employee's employer may contribute to the
employee's or spouse's MSA. However, if an employer
makes a contribution to an MSA for a given year, the
account holder of that MSA will not be able to contribute to
the MSA for that year. Additional restrictions may apply if
an employee's spouse receives MSA contributions. In the
case of an MSA established by a self-employed individual or
spouse, the account holder (the self-employed individual or
the spouse, respectively) may contribute to the MSA. The
maximum annual amount permitted to be contributed to an
MSA for a year is (1) for high-deductible individual
coverage, 65 percent of the deductible; and (2) for highdeductible family coverage, 75 percent of the deductible.
The same annual contribution limit applies whether the
contributions are made by an employee, an employer, or a
self-employed person. The annual contribution limit is the
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sum. of the limits determined separately for each month,
based on status, eligibility and health plan coverage as of the
first day of the month. Although the annual limitation is
calculated using monthly data, the contribution for the year
can be made in one or more payments at the convenience of
the individual or the employer, at any time within the
deadline. An eligible individual may make MSA
contributions for a particular tax year no later than the time
prescribed by law (without extensions) for filing the
individual's federal income tax return for that year. As in
the case of IRAs, for calendar year taxpayers, generally the
deadline for contributions to an MSA is April 15 following
the year for which the contributions are made.

the account holder's federal income tax return (generally,
April 15 of the applicable tax year).

For example, assume that an individual has self-only
coverage under a high-deductible health plan with an annual
deductible of $1,800. The annual contribution limit is 65
percent of $1,800 ($1,170), and the monthly contribution
limit is $97.50 ($1,170 divided by 12). Assume further that
the individual is an eligible individual for each of the first
eight months of the year, but not thereafter. In that case, the
contribution limit for the year is $780 (8 multiplied by
$97.50). Contributions to an MSA must be made in cash;
contributions may not take the form of stocks or other
property.

An individual is permitted to receive distributions from an
MSA at any time. There is no age determination for
distributions from an MSA. Distributions from an MSA are
excludable from gross income if used for medical expenses
of the MSA account holder and the account holder's family,
with certain exceptions, and are includible in gross income if
used for any other purpose. If included in gross income,
distributions are generally subject to an additional 15 percent
tax. However, if distributions that are included in gross
income are made after the account holder turns age 65,
becomes disabled or dies, the additional 15 percent tax does
not apply.

Finally, if an employer chooses to make MSA contributions
for one employee, the employer must make comparable
contributions on behalf of all employees who have
comparable insurance coverage. Contributions are
considered comparable if they are the same amount or the
same percentage of each employee's deductible under the
high-deductible health insurance plan. Exceptions do apply
for part-time employees.
Distributions from an MSA

There are federal tax benefits associated with establishing
MSAs. Contributions by an eligible individual to an MSA

are deductible in computing adjusted gross income.
Accordingly, the contributions are deductible whether or not
the eligible individual itemizes deductions. The tax
deduction for an employee or the employee's spouse,
however, cannot exceed the individual's compensation
attributable to the employer that sponsors the high-deductible
plan covering the individual. For a self-employed individual
the tax deduction cannot exceed the individual's earned
income from the trade or business with respect to which the
high-deductible plan is established. In addition, the statute
does not allow a tax deduction for any individual who may be
claimed as a dependent on another taxpayer's return.
Tax treatment of employer contributions to an eligible
individual's MSA is handled in the following manner.
Employer contributions to an eligible individual's MSA are
excludable from gross income, are not subject to withholding
for income tax, and are not subject to other employment
taxes, such as Social Security and Medicare taxes (FICA),
federal unemployment tax (FUTA) or railroad retirement tax.
Earnings on the amounts in an MSA are not taxable prior to
distribution.
There are penalties for excess contributions to MSAs unless
the excess contributions for a tax year and the earnings on
those contributions are returned to the account holder before
the last day prescribed by law (without extensions) for filing
4 • JANUARY 1997
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Medical expenses that are eligible for the tax-free distribution
do not include expenses for insurance other than long-term
care insurance, premiums or "COBRA"-type health care
continuation coverage, or premiums for health care coverage
while an individual receives unemployment compensation.
MSA trustees or custodians are not required to determine
whether MSA distributions are used for medical expenses;
individuals who have MSAs should make this determination.
Information Reporting by Trustees and Custodians

Earlier in this notice, statutory limits on MSAs were
described. In order to ascertain the number of MSAs in
place, the IRS requires MSA trustees and custodians to
report by August 1 of each year of the pilot program (1997,
1998, and 1999) the number of MSAs established before July
1 of that year. Trustees and custodians must also report by
6/1/97, the number ofMSAs established by 5/1/97. Thus,
there are two checks by the IRS to monitor MSA growth in
the first year and one check in subsequent years.
Additionally, information reporting required for MS As is
similar to information reporting for IRAs. The IRS will
release forms and instructions to report MSA contributions,
distributions and deductions (Form 1099-MSA to report gross
distributions, Form 5498-MSA to report contributions, and
Form 8851-MSA to report the number of MSAs established).

1
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Additional Information

To better assist bankers in creating and maintaining these
accounts, WBA, in conjunction with Universal Pensions,

Inc., will conduct MSA workshops in Madison on February
5 and in Eau Claire on February 6. For information on how
to register for these timely one-half day workshops, call
WBA' s Shannon Flood at 608/256-0673 .•

I

REGULA TORY SPOTLIGHT
FFIEC Issues Notice Regarding Camel Ratings.
The Federal Financial Institutions Examination Council
(FFIEC) is revising the Uniform Financial Institutions Rating
System (UFIRS), which is commonly referred to as the
CAMEL rating system. The term "financial institutions"
refers to those insured depository institutions whose primary
Federal supervisory agency is represented on the FFIEC.
The agencies comprising the FFIEC are the Fedaral Reserve
Board (FRB), the Federal Deposit Insurance Corporation
(FDIC), the National Credit Union Administration (NCUA),
the Office of the Comptroller of the Currency (OCC), and
-), the Office of Thrift Supervision (OTS). The revisions update
_ the rating system to address changes in the financial services
industry and in supervisory policies and procedures occurring
since the rating system was adopted in 1979. The changes
include: reformatting and clarification of component rating
descriptions and component rating definitions; adding a sixth
component addressing sensitivity to market risk; increasing
emphasis on the quality of risk management practices in each
of the rating components, particularly in the Management
component; revising the composite rating definitions; and
explicitly identifying the risks considered in assigning
component ratings. The effective date of the notice is
12/19/96, and copies may be obtained from the WBA.
Federal Register, Vol. 61, No. 245, 12/19/96, 67021-67029.

FRB Withdraws Rule; Proposes Rule on
Regulation B.

\

The FRB has withdrawn a proposed amendment to
Regulation B (Equal Credit Opportunity) that would have
eliminated the general prohibition on collecting data relating
to an applicant's sex, race, color, religion, and national
origin. The proposed amendment would have allowed, but
not required, creditors to collect these data for any credit
products in order for the lender to better identify underserved
groups and design programs to address unmet credit needs.
The FRB has decided, however, that given the significant
policy issues involved in any decision to remove this
prohibition, this issue is more appropriate for Congress to

consider. Consequently, the FRB is withdrawing the
proposed amendment pending further congressional guidance.
The withdrawal is effective 12/24/96, and copies of the
notice may be obtained from the WBA.
In a separate action, the FRB is publishing for comment
proposed revisions to Regulation B. The revisions would
implement recent amendments to the Equal Credit
Opportunity Act (ECOA). These amendments create a legal
privilege for information developed by creditors as a result of
"self-tests" that they voluntarily conduct to determine the
level of their compliance with the ECOA. HUD will be
publishing a substantially similar proposal to revise the
regulations implementing the Fair Housing Act. Comments
on the proposed rule are due by 1/31/97, and copies may be
obtained from the WBA. Federal Register, Vol. 61, No.
251, 12/30/96, 68688-68689 (withdrawal); Vol. 62, No. 1,
1/2/97, 56-62 (proposed rule).

FRB Proposes Rule on Regulation C.
The FRB is publishing for comment proposed revisions to
Regulation C (Home Mortgage Disclosure). The revisions
would implement the amendments to the Home Mortgage
Disclosure Act (HMDA) included in the Economic Growth
and Regulatory Paperwork Reduction Act of 1996. Those
amendments increase the exemption threshold for depository
institutions and modify certain disclosure requirements.
Currently, institutions with under $10 million in assets are
exempt from HMDA; this proposal would initially increase
that threshold to $28 million. The exemption level would be
adjusted annually to reflect changes in the Consumer Price
Index for Urban Wage Earners and Clerical Workers,
rounded to the nearest million. Thus, under the proposal,
institutions with under $28 million in assets would not have
to complete HMDA data collection for calendar year 1997,
but would still be required to provide that information for
calendar year 1996. The FRB also proposes to extend the
information collection authority under the Paperwork
Reduction Act for another three years, and to make technical
amendments to the transmittal sheet accompanying the
loan/application register. Comments are due by 2/25/97, and
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SPECIAL FOCUS
How Are Municipal Deposits Insured In
Wisconsin?
WBA has recently received many inquiries as to how
public deposits are insured in Wisconsin. Public monies
deposited by governmental units in public depositories
receive protection in a variety of ways.
First, there is insurance provided by the FDIC. The
FDIC will insure what are called "public unit accounts,"
defined as funds owned by cities, counties, states or other
government entities of the United States that are deposited
by an official custodian. Insurance coverage of a public
unit account differs from that of a corporate or individual
account in that the coverage extends to the official
custodian of the funds, rather than the public unit itself.
Each official custodian of time and savings accounts
(including interest-bearing NOW accounts) of a public
unit is insured up to $100,000. Additionally, demand
deposits maintained in an insured institution in the same
state as the public unit are separately insured up to
$100,000. Consequently, the same official custodian may
receive up to $200,000 in FDIC insurance coverage $100,000 in time and savings deposits and $100,000 in
demand deposits.
Public unit funds maintained in any out-of-state
institution, whether time, savings or demand deposits are
limited to a maximum of $100,000 per official custodian.
One person may serve as official custodian of more than
one public unit. Also, a public unit may be served by
two or more official custodians, all of whom would merit
separate insurance. coverage for the funds in their control.
The official custodian must have plenary authority,
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including control, over the funds owned by the public
unit. Similarly, if the exercise of authority or control
over the funds of a public unit requires action by or the
consent of two or more "custodians," they will be treated
as one official custodian for the purpose of deposit
insurance. If a public unit has political subdivisions, the
funds of each subdivision will be separately insured if
each subdivision was created under express authorization
of law, has some functions of government delegated to it
by law, and can exercise exclusive control over funds for
its exclusive use. Finally, the bank's deposit account
records must indicate that the account contains funds of a
public unit.
Beyond FDIC coverage, the state of Wisconsin also
provides limited protection for public depositors. A 1985
Act prospectively abolished the state deposit guarantee
fund by providing that only the current balance in the
fund may be used for the payment of losses of public
deposits. While there is no longer a separate fund, an
appropriation not to exceed $400,000 above the amount of
deposit insurance provided by the FDIC, may be made to
any public depositor for losses of the public depositor in
any individual public depository in accordance with state
law. Such appropriations are available until the fund is
exhausted.
"Public depositor" for purposes of state law is defined in
Chapter 34 of Wisconsin statutes to mean the state or any
county, city, village, town, drainage district, power
district, school district, cooperative educational service
agency, sewer district or any commission committee
board or officer of this state, a corporatio~ organized'
under§ 39.33, Wis. Stats., (a corporation created by the
higher educational aids board), or the housing and
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economic development authority if the authority elects to
be bound by Chapter 34. "Public depository" for
purposes of state law means a national or state bank,
federal or state credit union, federal or state savings and
loan association, savings and trust company, federal or
state savings bank or the local government pooledinvestment fund. Coverage under state law is limited to
$400,000 per public depositor and per public depository.
There is nothing in our state law similar to.the FDIC's
"official custodian" rule whereby a municipality that
maintains several different accounts at a bank by different
official custodians for several different purposes may be
fully covered by deposit insurance. Also, deposit account
coverage at the state level will not exist once the present
balance in the state deposit guarantee fund is used.
Current balance information for this fund may be
obtained from the State Treasurer.

The 1985 law that prospectively abolished the state
deposit guarantee fund also made it possible for a public
depository, as a means of protecting public deposits above
the level of insurance available, to secure public deposits
with assets of the public depository. Under §34.07, Wis.
Stats., a surety bond or other security may be required of
or given by any public depository for any public deposits
that exceed the amount of deposit insurance provided by
federal and state government. WBA has forms available
for this purpose.

The Federal Reserve Board (FRB) is publishing for
comment proposed revisions to Regulation Z. The
revisions implement an amendment to the Truth in
Lending Act contained in the Economic Growth and
Regulatory Paperwork Reduction Act of 1996 affecting
the disclosure of a fifteen-year historical example of rates
and payments. The amendment applies to variable-rate
loans with a term exceeding one year and secured by the
consumer's principal dwelling. The amendment allows
creditors either to disclose a fifteen-year historical
example or to give a statement that the periodic payment
may substantially increase or decrease together with a

I

maximum interest rate and payment based on a $10,000
loan. Comments on the proposed rule are due by
2/28/97, and copies may be obtained from the WBA.
Federal Register, Vol. 62, No. 23, 2/4/97, 5183-5186.

FRB Proposes Review of Section 20
Restrictions.
The FRB has conducted a comprehensive review of the
prudential limitations established in its decisions under the
Bank Holding Company Act and section 20 of the GlassSteagall Act permitting a nonbank subsidiary of a bank
holding company to underwrite and deal in securities.
The FRB is seeking comment on modifications to these
limitations that the FRB believes will allow section 20
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Finally, an additional means of providing insurance on
public deposits is to offer public depositors WBA
Banclnsure Agency's new Excess Deposit Insurance
Bond. For more information on this product, call WBA
Banclnsure Agency's Rose Marie Dunbar at 608/2560673, ext. 242.•

REGULA TORY SPOTLIGHT
FRB Proposes Rule on Truth in Lending.
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This_mont~'s issue o~Compliance Journal may mark the last issue you will receive if you do not act now! Members of the
Re~d Section or Agricultural Bankers Section will no longer receive a free copy directly. However, as members of these
sect10ns, y~u are able to subscribe to Compliance Journal at only $50 per year, a significant savings off the regular WBA
member pnce of$195 per year. Watch for your section renewal forms to take advantage of this offer!•

SPECIAL FOCUS
New Expedited Funds Availability
Changes
In last month's Compliance Journal, we notified you that
the Federal Reserve Board (FRB) had published a final
rule making changes to its Regulation CC, which
implements the Expedited Funds Availability Act. The
amendments did not represent any major policy changes,
but were intended to clarify the regulation and, in some
cases, reduce the compliance burden for depository
institutions. This month's issue will highlight some of the
changes that may impact banks the most. The changes
were effective 4/28/97.

Hold Notices
Sections 229 .13 and 229 .16 have been revised to exclude
"the amount of deposit" disclosure from both case-by-case
and exception holds. This disclosure was deleted due to
the trouble some banks have in determining this amount
and also because of the general lack of usefulness this
disclosure provides.

j

Additionally, Section 229.13 covering emergency
exception notices and the length of these holds was
changed. Previously, banks were required to provide a
notice to the customer of the emergency hold in the same
manner in which it provides notice under the other
exception holds, which is no later than the first business
day following the day the facts upon which a
determination to invoke the hold became known to the
bank, except that no notice was necessary if the funds were
made available before the notice had to be sent.

I

The new rule now requires a depository bank to give
reasonable notice of emergency exception holds.
Reasonable notice in some situations might consist of
individual notices mailed to customers as soon as practical
or, in other situations, may consist of general notices, such
as postings at branches or A TMs, or newspaper, television,
or radio notices. Examples of emergencies include: a
computer or communications interruption, suspension of
payments by another bank, or war.

Contractual Branches
Due to easing of interstate branching restrictions, the
practice of one bank accepting deposits on behalf of
another bank ("contractual banking") is growing more
prevalent. Therefore, the FRB has made the following
clarifications to Sections 229.2, 229.10, 229.14 and 229.19
regarding treatment of deposits at contractual branches.
1. A revision was made to the definition of local
paying bank to state that a branch of a bank that is
acting as an agent of the depositary bank is
considered a branch of the depositary bank.
Therefore, a check would be deemed local or
nonlocal based on the location of the contractual
branch with respect to the location of the paying
bank. A deposited check would be considered a local
check if it was drawn on a bank in the same Federal
Reserve check-processing region as the contractual
branch receiving the deposit.
2. Deposits made at contractual branches will be
treated similarly to deposits at proprietary ATMs. To
clarify, deposits at contractual branches will be
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considered deposited when the funds are received by
the contractual branch teller; however, such deposits
would not be subject to the next-day availability
requirements set forth under 229.lO(c)(ii)-(v) since
these monies are not considered deposited at a teller
station staffed by an employee of the depositary bank.
3. Depositary banks may set a noon cut-off hour for
deposits at contractual branches, as these deposits are
treated as received at "off-premise" facilities. ·

a hold on the account, but the hold cannot exceed the
Regulation CC schedules that would apply if the check
were deposited. The FRB has clarified that a notice under
this section is required only when the funds being held are
funds in an account that is covered by Regulation CC
(transaction accounts). The FRB also revised the
commentary to the model notices to clarify how to amend
the notices in circumstances where a bank cashes a check
over the counter and no deposit is involved.
Midni2ht Deadline Extension

4. Deposits made at contractual branches must begin
accruing interest when the account-holding bank
receives credit for the deposit, not when the
contractual branch receives credit.
Written Notices

Sections 229 .13 and 229 .15 contain provisions that require
banks to provide written notices to customers in a form the
customer may keep. The revised commentary clarifies that
these Regulation CC requirements would be satisfied if
delivered via fax or electronic media that displays the text
on a monitor or screen, and is in a form that the customer
may keep (for example, electronic information that can be
downloaded or printed), if the customer agrees to receive
notices and disclosures through such means.

Section 229.30(c)(l) allows a bank to return a check after
the midnight deadline, as long as it uses a means of
delivery designated to get the returned check to the
receiving bank by the end of that receiving bank's next
banking day, or later if"highly expeditious transportation"
is used. Section 229.30(c)(2) allows a paying bank to
extend a Saturday midnight deadline if the checks get to a
returning bank by the cut-off hour for the returning bank's
next processing cycle or to a depository bank by the end of
the depository bank's next banking day.
The FRB clarified that Section 229 .30(c)(1) pertains to all
midnight deadlines other than Saturday midnight
deadlines, and that Section 229.30(c)(2) pertains only to an
extension of a Saturday midnight deadline.

Holds On Other Funds

Model Forms Revisions

Section 229 .19 provides that when a bank accepts a
deposit to an account that is subject to the Regulation CC
availability requirements, the bank may not place a hold
on any other funds of the customer (such as a savings
account) that exceeds those requirements. This section
also provides that when a bank cashes a check over the
counter ( other than an "on-us" check), the bank may place

The FRB has revised many of Regulation CC's model
disclosures to reflect technical and stylistic changes.
Banks that use earlier versions of the models are protected
from civil liability, but are encouraged to use new versions
when reordering or reprinting supplies.•
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!he WEA Compliance Journal is officially one year old! We are told the new format of placing all compliance related
mf~rmation in one publication is helpful. If you have suggestions for articles or a question and answer topic, please do not
hes1ta:e to contact o~e of_us in the legal department. The "Special Focus" section reviews the new interstate branching law that
went 1~to effect_ earher :his month. The "Question and Answer" section is an extensive discussion on the right of rescission
found m Truth m Lendmg's Regulation Z. This is a topic that raises many questions. We hope this issue provides pleasant
reading at the beach this summer.•

SPECIAL FOCUS
Interstate Branching - Where the Rubber
Hits the Road
Notice No. 97-3

June 1, 1997, came and went without any fanfare. Most
citizens were unaware of the meaning of this date. Yet for
those in the banking industry, it was a very significant day.
After all, starting 6/1/97, the appropriate federal banking
regulator may approve applications for the merger of
adequately capitalized banks across state lines, so long as
the resulting institution is adequately capitalized and
adequately managed. States wanting to "opt out" had to do
so before this date in order to prohibit interstate branching
for state and national banks into and out of that state's
borders. Some states around the country "opted in" to the
federal interstate branching law before this date. Such an
early opt in could be subject to certain conditions so long
as those conditions ceased to apply on and after 6/1 /97,
and as long as the federal law did not preempt the
conditions.
This Notice will provide you with a summary of the law
regarding the current interstate branching environment
only. The federal law governing interstate branching also
addressed interstate banking, which went into effect
9/29/95. The federal law does not affect_ state authority
over intrastate branching.

I

Overview - Federal law
Federal law generally allows bank holding companies to
convert their subsidiary banks in different states into
branches of the same bank after 6/1/97. Banks, whether
within holding companies or independent, will likewise be
permitted to directly merge. There are conditions to such
mergers set forth in federal law, however, each state may
establish a variation on the federal theme as long as such
conditions are not discriminatory or preempted by federal
law.
For example, bank mergers would have to conform with
state laws which impose age restrictions on acquisitions.
Where a state has a law requiring an out-of-state bank
holding company to purchase a 5-year old bank as a
condition to entry, such a law would preclude the merger
of an out-of-state bank with a bank in that state which is
less than 5 years old. While federal law allows states to
impose their own age restrictions, it does require that no
age restriction be for an institution older than 5 years.
Consequently, those states which may have had a longer
age restriction on acquisitions were effectively changed to
a 5 year age restriction on 6/1/97.
National and state banks are prohibited from directly
acquiring an existing branch (separate from the acquisition
of a charter), or establishing a de nova branch in another
state unless the law of the state the bank seeks to enter into
(host state) expressly permits it. Additionally,

WBA COMPLIANCE JOURNAL
concentration limits imposed under interstate banking laws
also apply to bank mergers. Federal law imposes limits of
10% of bank and thrift deposits nationwide, 30% of bank
and thrift deposits in the state. States retain current
authority to impose deposit caps.
With regard to examination of such banks, the state bank
supervisors developed a system of seamless regulation so
that banks operating across state lines would have to deal
with only one single regulatory point of contact. WBA
understands this system to be as follows. An institution's
home state, where it has its headquarters, would be its
primary regulator for all purposes. Consequently, it is the
home state supervisor's duty to work with supervisors in
other states where a bank has branches to coordinate
compliance exams and other supervisory activities. The
home state regulator will also deal with Fed and FDIC
examiners, conducting joint exams with the federal
agencies where required. The regulators will work
together to decide the number of examiners needed for a
particular bank's exam as well as which agency or agencies
will expend the manpower to conduct the examination.
The home state supervisory agency in conjunction with the
federal agency will prepare a single joint entry letter for
joint examinations. The letter will request information
critical to the exam process for off-site evaluation. The
home state supervisor will also organize on-site and offsite examination work and will try to avoid duplication
requests for information.
Home state laws will apply to the bank's corporate
structure and procedures, including its board of directors
and management, capital, and loans and investments.
However, host state laws will also apply to interstate
branches located in that host state. Generally, host state
laws, such as antitrust laws, community reinvestment
requirements and consumer protection, fair lending, and
equal credit opportunity statutes will apply to interstate
branches in that state.

Overview - Wisconsin law

The Wisconsin legislature enacted interstate banking
legislation on 9/29/95. The primary focus of 1995
Wisconsin Act 55 was to provide for changes to state
statutes to implement the transition from regional interstate
banking to nationwide interstate banking which resulted
from the passage of the Riegle-Neal Interstate Banking and
Branching Efficiency Act of 1994 (Riegle-Neal). Since no
enabling legislation was necessary to permit interstate
branching to occur as provided in federal law on 6/1/97,
Wisconsin did not enact any further legislation.
1995 Wisconsin Act 55 provided that an out-of-state
holding company may acquire an in-state bank which has
been in existence for 5 years or longer. The Act also
adopted the deposit concentration limits provided for in
Riegle-Neal, which is 30% of insured deposits in
Wisconsin.
Wisconsin does not have any law that permits national or
state banks to directly acquire an existing branch, separate
from the acquisition of a charter, or to establish a de novo
branch. Consequently, such activity is prohibited in
Wisconsin.
Branches of out-of-state state chartered banks located in
Wisconsin will be subject to Wisconsin's laws, including
permissible activities, as if it were a branch of a bank
located in Wisconsin. Wisconsin's Department of
Financial Institutions Division of Banking did sign a
national agreement to coordinate examination of out-ofstate bank holding company branches located in Wisconsin
similar to the model described above. These cooperative
agreements are intended to reduce or eliminate any
duplication of examination and supervision efforts.
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Effect on the Bankin2 Environment

Certainly the extent to which interstate branching will
change the banking landscape remains to be seen, yet the
reality is that interstate branching will change the banking
environment. Each state could be slightly different from
another; therefore, if your bank is looking to establish a
presence in another state, it is very important to conduct a
review of that state's interstate branching laws so that you
are fully aware of any restrictions.
While this article is not intended to review the laws of
other states, there are some differences among Wisconsin's
border states that are worth noting. For example, interstate
branching took effect in Iowa on 6/1/97. However, there
are restrictions on intrastate branching, including limiting
intrastate branching to the contiguous county. Iowa also
has a home office rule which limits the number of
branches a bank can have based on the population size of a
city. Iowa does not allow de nova branching or
acquisition of a branch only. Iowa retains a minimum age
requirement of 5 years. In Minnesota, interstate branching
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is permitted; however, the law does not allow de novo
branching or acquisition ofa branch only. Minnesota's
definition of interstate merger transactions allows for the
purchase of all or substantially all of the assets including
all or substantially all the branches of a bank whose home
state is different from the home state of the acquiring bank.
Minnesota law also retains a minimum age requirement of
5 years. Minnesota also retains its home office protection
law.
Michigan opted in early and allows de novo branching as
long as the laws of the institution's home state also allow
de nova branching. If there is no reciprocal arrangement,
then de nova branching into Michigan is prohibited.
Michigan also allows for the acquisition of a branch only
and has no minimum age requirement. Finally, Illinois
does not allow de nova branching or the acquisition of a
branch only. Illinois has no minimum age requirement.
Now that June 1, 1997 is here, it will be interesting to
watch the banking roadmap develop.•

I

REGULA TORY SPOTLIGHT
FDIC Proposes Simplification of Deposit
Insurance Rules.
The Federal Deposit Insurance Corporation (FDIC) is
seeking comment on specific proposed revisions to the
FDIC's deposit insurance regulations. The proposal is an
outgrowth of an advanced notice of proposed rulemaking
concerning deposit insurance simplification that FDIC
issued in May 1996. FDIC is now proposing to amend the
recordkeeping rules for accounts held on behalf of others
and to adopt a six-month grace period upon the death of an
account owner to allow time for restructuring the account
ownership. The intended effect of the proposed rule is to
simplify and revise the FDIC's regulations on deposit
insurance by making several technical revisions and
certain substantive revisions. Comments are due by
8/12/97, and copies may be obtained from the WBA.
Federal Register, Vol. 62, No. 93, 5/14/97, 26435-26448.

FRB Issues Final Rule on Regulation C.
The Federal Reserve Board (FRB) is publishing final
revisions to Regulation C (Home Mortgage Disclosure).
The revisions implement the amendments to the Home

Mortgage Disclosure Act included in the Economic
Growth and Regulatory Paperwork Reduction Act of 1996.
The action makes final an interim rule adopted in January,
which sets the asset-exemption threshold for depository
institutions at $28 million. The final rule also establishes
an alternative way for institutions to provide disclosure
statements in metropolitan areas where they have branch
offices, which they may begin using immediately. In
addition, the FRB is extending its information collection
authority under the Paperwork Reduction Act for another
three years, and making technical amendments to the
transmittal sheet accompanying the loan/application
register. The rule is effective 7/1/97 and applies to all data
collection in 1997. Copies of the final rule may be
obtained from the WBA. Federal Register, Vol. 62, No.
101, 5/27/97, 28620-28626.

FRB Proposes Enhancement of Federal
Reserve Net Settlement Payment Services.
The FRB is requesting comment on a proposal for the
Federal Reserve Banks to offer an enhanced net settlement
service to depository institutions. The proposed service
would combine and improve selected features from the
Reserve Banks' existing net settlement services.

JUNE 1997 • 3

WISCONSIN BANKERS ASSOCIATION

Ii

ournal

Volume 2, Number 2

July 1997

This month's WBA Compliance Journal provides an update on limited liability companies as well as a detailed review of
several federal regulatory items. The "Compliance Notes" section, among other things, highlights the new RESPA rules
relat~d to referral fees which go into effect at the end of this month. Finally, as a reminder, only main bank offices will
cont~nu~ to r~ceive the WBA Compliance Journal as part of their dues. Branch offices and other wishing to receive this
pubhcatlon directly should contact the WBA's Erica Case, at 608/256-0673, ext. 207, for ordering information.•

SPECIAL FOCUS
Limited Liability Companies - An Update
Notice No. 97-4
Wisconsin enacted a law authorizing the formation of
limited liability companies (LLCs) that became effective
1/1/94. Since then, bankers are seeing more and more
businesses convert to LLCs or begin as an LLC. On
5/7/96, the Wisconsin Legislature passed the limited
liability company trailer bill which went into effect
6/16/96. This notice will review the major components of
a limited liability company and discuss the changes that
went into effect last year.

Background
LLCs have desirable characteristics of both corporations
and partnerships. LLCs combine the tax advantages of
partnerships with the limited liability advantages of
corporations. Owners ofLLCs (called "members") are
treated like shareholders of corporations and are not
personally liable for the LLC's obligations. However,
members may become personally liable for the LLC's
obligations to a bank by executing guaranties or co-signing
notes or loan agreements in their individual capacities.
One or more persons may organize an LLC by signing and
delivering articles of organization to the Secretary of State.
The name of the LLC must contain the words "Limited
Liability Company" or "Limited Liability Co." or the
abbreviation "L.L.C." or "LLC." The Secretary of State's

I

filing of the articles of organization is conclusive proof
that the LLC is organized and formed under Wisconsin
law.
Members of an LLC may execute an agreement in writing
as to the conduct of the business of the LLC and its
relationship with its members; however, such an
agreement is not required under the law. These
agreements are called "operating agreements." Most LLCs
will have operating agreements. Members may
substantially affect the conduct of the business of the LLC
and its relationship with its members by an operating
agreement. These agreements may have great significance
to third parties when dealing with LLCs and their members
or managers. However, these agreements are not filed
with any governmental agency.
Members of an LLC will have the authority to manage the
LLC unless management is vested in managers under the
articles of organization. Members may restrict or enlarge
the management rights and duties of members or managers
by an operating agreement. If an LLC is managed by its
members, and unless otherwise provided in an operating
agreement, each member of the LLC is an agent of the
LLC for the purpose of its business. The act of any
member binds the LLC unless the member does not, in
fact, have authority to act for the LLC in the matter and the
person with whom the member is dealing has knowledge
of that fact. The authority of each member to act for the
LLC includes the authority to sign any instrument for
apparently carrying on in the ordinary course of business
the business of the LLC.
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The articles of organization may provide that management
is vested in one or more managers. These managers may
but are not required to be members of the LLC. If
management is vested in managers, and unless otherwise
provided in an operating agreement, each manager of the
LLC is an agent of the LLC for the purpose of its business.
The act of any manager binds the LLC unless the manager
does not, in fact, have authority to act for the LLC in the
matter, and the person with whom the manager is dealing
has knowledge of that fact. The authority of each manager
to act for the LLC includes the authority to sign any
instrument for apparently carrying on in the ordinary
course of business the business of the LLC. If
management is vested in one or more managers, no
member, solely by being a member, can be an agent of the
LLC or bind the LLC in a business transaction.

dies. There are other events which may cause dissociation
of a member. Upon an event of dissociation of a member,
the new law provides that the remaining members may
agree to the admission of one or more additional members
and/or managers within a 90 day time period and no
dissolution occurs. A bank informed of the dissolution of
an LLC should seek the advice of legal counsel and move
quickly to protect its interests.
This bill made a number of clarifications of limited
significance to bankers. For example, the bill modified the
indemnification provisions for LLCs to more closely
parallel corporate statutes. Also, the bill slightly modified
and clarified members' and manager's authority to sue.
Lastly, the bill clearly provides that if management is
vested in one or more managers, these managers must not
be members.

Recent Chan2es

When LLCs were first allowed in Wisconsin, the law
required the LLC to have two or more members. This has
now changed. One member LLCs are now permitted.
Therefore, an LLC is no longer statutorily dissolved if the
LLC has only one member or is reduced to one member.
However, an LLC may still be dissolved and its affairs
wound up upon the happening of certain events, including
events specified in an operating agreement, or upon the
written consent of all members, or dissociation of a
member. A member is dissociated from an LLC if the
member voluntarily withdraws from the LLC, is removed
from the LLC, is the subject of a bankruptcy proceeding or

The bill changed the law with regard to the execution of
documents delivered for filing with the Secretary of State.
If management of the LLC is vested in one or more
managers, then the documents shall be executed by a
manager. If management is reserved to the members, then
the documents shall be executed by any member.
Finally, the articles of organization of an LLC may include
a delayed effective date and time. If applicable, the law
requires the delayed effective date and time be included in
the articles of organization. The delayed effective date
and time may be no longer than 90 days after filing.•
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Th~ July,_ 1997 issue of WBA Compliance Journal began with a notice on limited liability companies. In that notice, there was
an mconsistency as to w~ether managers are required to be members of an LLC. Managers may but are not required to be
me~bers of an LLC. This ~onth's "Special Focus" section highlights the new changes to IRA laws. The remaining sections
review the many regulatory items that were announced in the last month.•
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SPECIAL FOCUS
Taxpayer Relief Act of 1997 - Friend Of
IRA and Retirement Plans

•

In many cases, one spouse's active participant status
will not affect the other spouse's active participant
status for IRA deductibility purposes, effective for
1998.

•

Penalty-free early IRA distributions will be allowed
for higher educational expenses and first home
purchases, effective for 1998.

•

The 15 percent excess distribution tax and 15 percent
excess accumulation taxes are permanently repealed,
beginning in 1997.

Notice No. 97-5
This notice reviews changes made to IRA and retirement
plan rules as a result of the passage of the Taxpayer Relief
Act of 1997, which was signed into law this month. The
following information was provided to WBA from
Universal Pensions, Inc. (UPI). Since the majority of these
changes are effective 1/1/98, your immediate attention to
these rule changes (and new plan opportunities) is
imperative.
The last paragraph of this notice discusses important
educational training WBA scheduled with UPI to review in
detail the new law changes. Mark your calendar now so
that you do not miss this opportunity!

New Roth IRA
•

Single individuals with income less than $95,000 and
married individuals with joint income of less than
$150,000 may contribute up to $2,000 annually to
new, backended Roth IRAs, beginning in 1998. The
$2,000 maximum applies to all IRA and Roth IRA
contributions made for the year, in aggregate.

•

Contributions will not be deductible, but distributions
of assets (contributions and earnings) held in the
account for at least five years may be distributed taxfree if one of the following events occurs:

The most significant provisions of the new law are as
follows:
·
Expanded Re2ular IRAs
•

The number of individuals eligible for fully
deductible IRA contributions will increase
incrementally, beginning in 1998. By 2005,
individual taxpayers who are active participants will
be eligible for a full deduction if his or her modified
adjusted gross income (MAGI) is $50,000 or less (as
compared to $25,000 for 1997). By 2007, married
individuals who are active participants will be eligible
for full deductions if their MAGI is $80,000 or less
(as compared to $40,000 for 1997).

•

attainment of age 59½,
disability,
first home purchase or
death.

Contributions may be made after age 70½.
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•

Regular IRAs may be converted to Roth IRAs, using
special rules.

•

No required minimum distribution rules apply.

•

New Education IRAs

•

New Education IRAs will be available, effective for
1998, to save for children's educations, up until the
child attains age 18.

•

Up to $500 per year may be contributed to each
child's Education IRA, although single individuals
with incomes $95,000 and over and married
individuals with joint incomes of$150,000 and over
may not contribute the full $500.

•

Contributions to Education IRAs will not be
deductible, but distributions (if used for qualified
education expenses) will be tax-free.
Qualified Plan Provisions

•

Spousal consent will be required for distributions of
over $5,000 (increased from $3,500), for plans
subject to the REA spousal consent rules.

•

The 15 percent excess distribution tax and 15 percent
excess accumulation tax are permanently repealed,
beginning in 1997.

•

The prohibited transaction tax is increased from 10
percent to 15 percent, effective the date of enactment.

•

Matching contributions for self-employed individuals
will not be considered elective deferrals for qualified
plans (effective for 1998) or SIMPLE IRA plans
(effective for 1997).

•

The summary plan description and other notice
requirements will be simplified.

The 10 percent penalty tax for nondeductible
contributions will be modified.
The IRS must issue guidance by 12/31/98, clarifying
issues stemming from technological developments in
qualified plan administration.
SBA-96 and HIP AA Corrections

This bill also contains several technical corrections to
SIMPLE plans under the Small Business Jobs Protection
Act of 1996 and to medical savings accounts (MSAs)
under the Health Insurance Portability and Accountability
Act of 1996. For example, the 60-day notice requirements
applicable to SIMPLE IRA plans will now also apply to
SIMPLE 401(k) plans.
Forms and Training

WBA's FIPCO is currently working with UPI to make
necessary changes and additions to the Deposit Link
software. A notice will be distributed to all users once the
updated and new forms become available.
During October, WBA along with UPI will be presenting a
series of workshops intended to provide basic IRA
information along with a complete overview of the new
laws affecting IRAs. The frrst day at each location is an
introduction to IRAs under the legislative changes
specifically addressing the types of IRAs available,
eligibility, contribution limits, documentation, distribution,
penalties, government reporting and other compliance
issues. The second day focuses on the new legislation and
the opportunities it offers banks. The two sessions are
completely separate so you may attend one or both. For
registration and additional information about the
workshops, please contact WBA's Shannon Flood at
608/256-0673, ext. 250.•
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This month's WBA Compliance Journal reviews in detail the changes to the Fair Credit Reporting Act. Both the "Special
Focus" section and the "Question and Answer" section are devoted to this topic. This should provide you with a solid review
of the Act. This month's "Regulatory Spotlight" also will not disappoint you since the regulators continue to be busy issuing
proposed and final rules.•

SPECIAL FOCUS
FCRA FORMS UPDATE
Notice No. 97-6

The Fair Credit Reporting Act (FCRA) was amended to
accommodate certain financial institution practices and to
impose new disclosure requirements. The amendments are
effective 9/30/97. WBA's FIPCO has revised existing
forms and created new forms to comply with the new
requirements. This notice highlights a few of the
significant changes to the FCRA and provides some
instructions regarding the purpose and use of the FCRA
forms. A detailed review of the new law is found in the
December 1996 issue of the WBA Compliance Journal.
To order the FCRA forms, please call FIPCO's Mary
Eldridge at (608) 256-0673, ext. 232.
Discontinued Forms

The following forms were discontinued because of their
marginal use by banks: WBA(FCRA) 607(a), Certification
of Purpose; WBA(FCRA) 1-609 OUT, Record of Bank's
Credit Inquiry and Response to Bank; WBA(FCRA) 2-609
IN, Record of Credit Inquiry to Bank and Bank Response;
and WBA(FCRA) 61 l(d), Response from Consumer
Reporting Agency Regarding Disputed Information in
Consumer File. The purpose and use of these forms under
the FCRA continues to be valid today, but banks and
consumer reporting agencies have developed other forms
and procedures to comply with these requirements of the
FCRA.

I

Revised Forms for Affiliate Information Sharing

FIPCO revised the following forms to include a new
disclosure required under the FCRA to allow affiliated
companies, including banks and other corporate entities
owned by the same bank holding company, to share
customer information: WBA 127, Individual Financial
Statement; WBA 130, General Credit Application; WBA
130S, Short Form Credit Application; and WBA 384,
Deposit Account Rules.
Under the prior law, affiliated banks which shared
customer information could have been classified as
consumer reporting agencies. The amendment to the
FCRA permits the sharing of customer information by
members of the corporate group provided certain
disclosure requirements are met. Under the FCRA, an
affiliate may share information relating solely to
transactions or experiences between the consumer and the
affiliate with another affiliate in the same corporate family.
This information regarding transactions or experiences
betv.-een the consumer and one of the affiliates may be
shar~d directly between affiliates or indirectly through a
central data source without making any disclosures to the
consumer.
In addition to information relating solely to transactions or
experiences between an affiliate and the consumer,
affiliates may share other information if it is clearly and
conspicuously disclosed to the consumer that such
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information may be communicated among affiliates and the
consumer is given the opportunity, before the information
is initially shared, to direct that such information not be
shared with affiliates. This provision permits affiliates to
share application information, credit reports and any other
information provided the consumer is first notified that
such information may be shared by affiliates and is given
the opportunity to opt-out of the sharing arrangement.
Banks that wish to share information regarding consumers
with their affiliates may make the required disclosure in a
variety of different forms, including a separate form
provided to the consumer. FIPCO did not prepare a
separate disclosure form. However, FIPCO did include the
required disclosure in WBA application forms, financial
statements and deposit account rules. The disclosure
includes a statement to the consumer that essentially
provides that credit-related information will be shared with
affiliates unless the customer directs the creditor otherwise
at the address given by the creditor.

employment application forms will be necessary as of
9/30/97 since the old form is no longer in compliance.
\l
I

An employer using a consumer report for employment
purposes must provide a copy of the report and a summary
of the consumer's rights under the FCRA to the consumer
before taking any adverse action based on the report.
FIPCO has prepared a model form, WBA(FCRA)
604(b )(3), for use by employers for the purpose of
conveying a copy of the report and a summary of rights to
the consumer before taking .an adverse action based on the
report.

Employment Related Forms

Investii:ative Reports

FCRA permits employers to use consumer reports for
employment purposes. However, one of the new
requirements ofFCRA is that any employer intending to
use a consumer report for employment purposes must first
give a clear and conspicuous disclosure to the consumer
before the report is obtained, in a form that consists only of
the disclosure, that a consumer report may be obtained for
employment purposes. In addition, the employer may
obtain the report only if the consumer authorizes the
employer in writing to obtain the consumer report for
employment purposes. Consequently, FIPCO created a
new form (WBA(FCRA) 604(b)(2)) for employers to use if
they intend to use consumer reports for employment
purposes, and revised the WBA 350, Employment
Application form to remove all references to consumer
reports that were on p. 4 of the form since those
instructions are no longer accurate as of 9/30/97. New

Under the FCRA, a user may not obtain an investigative
consumer report on a consumer unless it is clearly and
accurately disclosed to the consumer that an investigative
consumer report may be made and such disclosure is
mailed or delivered to a consumer no later than 3 days after
the date on which the investigative report was first
requested. FIPCO revised the WBA(FCRA) 1-606(a)(l)
form to make the required disclosure regarding the user's
intent to obtain an investigative consumer report. This
form is provided to banks as a model form.
A user which obtains an investigative consumer report
must, upon written request made by the consumer within a
reasonable time after the consumer receives a disclosure
that the user intends to use an investigative consumer
report, disclose the nature and scope of the investigation.
FIPCO revised this model form, WBA(FCRA) 2-606(b), to
disclose the nature and scope of the investigative consumer
report.
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It will be necessary for the consumer to sign at the bottom
of the new form, WBA(FCRA) 604(b)(2) authorizing the
employer to obtain the consumer report. If a consumer
report is to include medical information, the box at the
bottom of the form must be checked to obtain the
consumer's consent to the inclusion of medical information
in the report.

)
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The requirement to give an adverse action notice under the
FCRA is expanded to noncredit transactions. FCRA
adverse action notices are required in noncredit
transactions where a consumer report is used to make a
decision adverse to a consumer. The notice of adverse
action must be given in connection with any adverse action
based in whole or in part on a consumer report taken in
connection with an application initiated by a consumer.
For example, if a deposit account or an employment
opportunity is denied to a consumer based in whole or in
part on information contained in a consumer report, a
notice of adverse action must be provided to the consumer
under the FCRA. As a result, FIPCO created a new form,
WBA(FCRA) l-615(a) for this purpose. The specific
language requirements for an adverse action notice in a
noncredit transaction are the same as in a credit
transaction.
The FCRA also requires a creditor taking an adverse action
in a consumer credit transaction on the basis of
information contained in a consumer report to notify the
consumer of the adverse action and to provide the name,
address and telephone number of the consumer reporting
agency (including a toll-free telephone number for a
national agency) that furnished the report. The disclosure
must include a statement that the consumer reporting
agency did not make the decision and is unable to provide
the consumer with reasons why the action was taken by the
creditor. The disclosure must also include a notice of the
consumer's right to obtain a free copy of the consumer
report within 60 days and to dispute the accuracy or
completeness of the information contained in the report.
The FCRA also requires a creditor taking an adverse action
in a consumer credit transaction based on information
obtained from a third party, including an affiliate, other
than a consumer reporting agency to make certain
disclosures to the consumer regarding the fact that
infonnation was obtained from a person other than a
consumer reporting agency and the consumer's right to
request a disclosure of the nature of the information.

615 and 616 were revised. Since old versions of the form
are no longer in compliance as of9/30/97, new forms must
be obtained.
Miscellaneous Forms

Under the FCRA, whenever consumer credit is denied or
the charge for such credit is increased because of
information obtained from a person other than a consumer
reporting agency and the information bears on the
consumer's creditworthiness, credit standing, credit
capacity, character, general reputation, personal
characteristics, or mode of living, the user of such
information must disclose to the consumer that it used such
information, the right of the consumer to make a written
request for the reasons for the adverse action and the nature
of the information. Upon the consumer's written request
within 60 days of receiving the disclosure, the user of the
information must disclose the nature of the information to
the consumer. FIPCO revised its model form,
WBA(FCRA) l-615(b) to accommodate the disclosure of
the nature of information from an affiliate or other third
party other than a consumer reporting agency.
FIPCO has also created a new form, WBA(FCRA)(ECOA)
616CS, designed to accommodate the disclosure of reasons
for a credit denial under ECOA when that decision is based
on credit scoring. This form is based on Federal Reserve
Model Form C-3. If a creditor bases its denial or other
adverse action on a credit score, the reasons disclosed must
relate only to those factors actually scored in the system.
Moreover, no factor that was a principal reason for the
adverse action may be excluded from the disclosure. The
creditor must disclose the actual reasons for the denial
(e.g., "age of automobile") even if the relationship of the
factor to predicting creditworthiness may not be clear to
the applicant. If a creditor denies an application that
employs both credit scoring and judgmental components,
the reasons for the denial must come from the component
of the system that the applicant failed. Use this form if the
applicant failed the credit scoring component. If the
applicant failed the judgmental component, use the
WBA(FCRA)(ECOA) 616.•

As a result of these changes to adverse action forms in a
consumer credit transaction, the WBA(FCRA)(ECOA) 2-
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This ~onth's_ ';.BA ~omplian~e J~urnal rev~ews the recently e~acted Budget Bill, highlighting those issues most pertinent to
bankmg: This Special Focus article also discusses those bankmg-related issues that were not passed as part of the Bill. The
"~omphance Notes" section contains a special article on new FIPCO® products that are available for Illinois, Arizona and
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SPECIAL FOCUS
Budget Bill Provisions Important to
Banking
Notice No. 97-7
The Legislature finally enacted a budget bill. The
Governor signed 1997 Assembly Bill 100 (the "Bill") on
October 11, 1997. Most of the provisions in the Bill are
effective October 14, 1997.
In Wisconsin, it is customary for the budget bill to contain
provisions unrelated to the budget. This year is no
different, and several nonbudget provisions are important
to banking. This article highlights some of the provisions
important to banking and describes some of the significant
subjects which were not included in the final Bill.

PECFA
Bankers successfully fought to increase limits on the
reimbursement of interest and other financing fees under
the PECFA program from those originally proposed by the
Legislature. The Legislature had originally proposed
significant reductions in the reimbursement of interest and
financing fees. The new limitations in the fmal Bill are (1)
a maximum interest rate of 1% over the prime rate and (2)
a loan origination fee not to exceed 2% of the principal
amount of the loan. A provision in the Bill which would
have permitted loan renewal fees not to exceed 1% of the
principal amount of the loan was vetoed by the Governor.
Notwithstanding the veto, however, current Department of
Commerce administrative rules permit loan renewal fees
not to exceed 1% of the principal amount of the loan.

Sheriffs Fees
Bankers successfully defeated efforts to increase sheriff
fees for the sale of real estate under foreclosure judgments
from the current fee of $50. However, the Bill does
include a provision permitting the county boards to
establish higher fees in an amount notto exceed $150.

The Bill corrects a drafting error in the section regarding
the operation of A TMs. As revised by the Bill, the
Division of Banking rules must provide that any A TM is
available for use en a nondiscriminatory basis by any
financial institution "and by all customers" designated by a
fmancial institution using the terminal. The phrase "and
by all customers" was inadvertently dropped during an
earlier revision to this section.

UCC Termination Statements
The Bill increases Uniform Commercial Code penalties
against a secured party that fails to file a termination
statement when required under the UCC. The penalty was
increased from $25 to $500. In addition to the $500
penalty, the secured party is also responsible for
reasonable attorneys' fees and court costs incurred by the
debtor because of the secured party's failure to file a
termination statement. Under the UCC, a secured party is
required to file a termination statement within one month
or within 10 days following written demand by the debtor
after there is no outstanding secured obligation and no
commitment to make advances. In commercial
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transactions, a termination statement is not required to be
filed if the effectiveness of the financing statement or
continuation statement has lapsed prior to the time when a
termination statement is required to be filed or the
financing statement states that a continuing business
relationship exists between the debtor and the secured
party.
Bank Capital

The Bill amends the definition of bank capital to include
the bank's surplus. This was the original intention under
BREA, but surplus was not included because of a drafting
oversight in the final law. As revised by the Bill, capital
means the sum of the bank's capital stock, preferred stock,
undivided profits and surplus, less the bank's intangible
assets. Under certain circumstances, notes and debentures
may be included if approved by the Division of Banking.
Subchapter S Status For Banks

As many are aware, federal tax laws were changed to
permit banks and bank holding companies to become S
corporations under the Internal Revenue Code for taxable
years beginning after December 31, 1996. The question
about whether Wisconsin would make a similar change in
its tax laws was resolved by the Bill. The Bill adopts the
new federal tax rules for S corporations. Therefore, banks
and bank holding companies that do not use the reserve
method of accounting for bad debts may elect to be S
corporations. Wisconsin will follow the federal eligibility
rules regarding S corporations. This change in Wisconsin
tax law is effective for tax years beginning after December
31, 1996. These State tax law changes make it
unnecessary for banks which elect to be treated as S
corporations to maintain their foreign investment
subsidiaries which were formed in large part to take

advantage of certain tax provisions under Wisconsin law.
Another provision of the Bill addresses the state tax
treatment of individuals who invest in passive assets
through a foreign investment company. For purposes of
this provision, a foreign investment company refers to a
company outside the United States, and not a company
located in a state other than Wisconsin. This particular
provision does not impact the Nevada investment
subsidiaries of Wisconsin banks nor banks electing to be S
corporations under the Internal Revenue Code. This
provision is mentioned simply because there has been
some confusion regarding the effect of this provision on
Wisconsin banks.
Other Corporate Laws

Chapter 180 of the Wisconsin Statutes applies to
corporations, including bank holding companies,
organized under the laws of this State. There were several
changes to chapter 180 which will affect bank holding
companies in Wisconsin.
Control Share Voting Restrictions. Chapter 180 imposes
restrictions on the voting power of shares of any person
who holds in excess of20% of the voting shares by
limiting that person's voting power during the election of
directors to 10% of the full voting power of those shares.
These restrictions previously applied only to issuing public
corporations, which were Wisconsin corporations that
have 500 or more shareholders, at least 100 of whom were
Wisconsin residents. This prior definition effectively
eliminated most bank holding companies from these
restrictions. However, the Bill amends the definition of
issuing public corporation, and as amended these
restrictions now apply to resident domestic corporations
which are Wisconsin corporations that do not have a class

)
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of voting stock registered or traded on a national securities
exchange or that are registered under section 12(g) of the
Securities Exchange Act. Most bank holding companies
do not have their stock registered or traded on a national
securities exchange and do not have their stock registered
under the Securities Exchange Act. This change in the law
may cause a change in the voting power of significant
shareholders of bank holding companies. Bank holding
companies formed under Wisconsin law should assess the
applicability of these provisions to their shareholders.
Business Combinations With Significant Shareholders.
Chapter 180 also imposes certain restrictions on mergers
or formal share exchanges between corporations and their
significant shareholders and organizations affiliated with
those significant shareholders. A significant shareholder is
a person who owns or controls 10% or more of the voting
stock of the corporation. These restrictions previously
applied to issuing public corporations, which were
Wisconsin corporations that have 500 or more
shareholders, at least 100 of whom were Wisconsin
residents. Again, the definition has been changed and as
changed these restrictions now apply to resident domestic
corporations. Resident domestic corporations are
Wisconsin corporations that do not have voting stock that
is registered or traded on a national securities exchange or
that is registered under section 12(g) of the Securities
Exchange Act. As a result of this change, certain
restrictions on business combinations with significant
shareholders and their affiliated organizations may apply
to bank holding companies and their significant

shareholders. These provisions of the law are complex and
intricate. Bank holding companies in this State should
address the effect of these laws on their corporation
activities.
Conspicuous By Their Absence
Several efforts were made to change Wisconsin law
through the budget bill in a way which would be adverse
to banking. These changes were not included in the final
Bill:
1. The Governor vetoed a provision in the Bill
which would have allowed chiropractors to file
liens for services rendered by them against
settlements of personal injury suits. Banking as a
general rule is opposed to such super priority
liens and was pleased by the Governor's veto.
2. The Bill did not include an earlier provision
which would have given a lien in favor of the
State if a person fails to pay court ordered child
support, family support, maintenance or medical
or birth expenses. The lien would have been
against all property of that person, including
deposit accounts.
3. The effort to reduce the criminal offense for
intentionally writing checks on insufficient
balances from a felony to a misdemeanor was not
successful. The Bill did not make any change in
the law.•

REGULA TORY SPOTLIGHT
FFIEC Issues and Seeks Comment on
Amended Community Reinvestment Act
Q&A.
The Consumer Compliance Task Force of the Federal
Financial Institutions Examination Council (FFIEC) is
supplementing, amending, and republishing its Interagency
Questions and Answers Regarding Community
Reinvestment. The Interagency Questions and Answers
have been prepared by staff of the Office of the
Comptroller of the Currency (OCC), the Federal Deposit
Insurance Corporation (FDIC), and the Office of Thrift
Supervision (OTS) ( collectively, the "agencies") to answer

)

I

most frequently asked questions about community
reinvestment. The Interagency Questions and Answers
contain informal staff guidance for agency personnel,
financial institutions, and the public. Staff of the agencies
seek comment on the proposed questions and answers
concerning how to determine whether particular activities
have a "primary purpose" of community development. In
addition, staff also invite public comment on the new and
revised questions and answers, particularly the guidance
regarding home mortgage loans to middle- and upperincome individuals in low- or moderate-income areas. The
amended Interagency Questions and Answers are effective
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This issue discusses many timely, relevant topics of interest to bankers. The first article in the "Special Focus" section
highlights legislation expected to be introduced soon. While we do not have a lot of answers or specifics yet about the
legislation, we wanted to make you aware of what is coming since it is likely to involve changes with your data processor.•

SPECIAL FOCUS
Child Support Enforcement Legislation.
Recently, the Department of Workforce Development
(DWD) mailed each financial institution in Wisconsin a
letter and a survey related to the Personal Responsibility
and Work Opportunity Reconciliation Act of 1996,
commonly known as the Welfare Reform Bill. This Act
contains directives to the states to enhance and expand
their child support collection activities. These collection
activities will involve financial institutions in a couple of
ways. It is important to note that there is no bill introduced
in the Wisconsin legislature yet. However, a bill is
expected to be introduced soon, and a hearing is scheduled
on the bill on December 11, 1997.
Over the last year, WBA staff has been working closely
with DWD staff to make the bill operationally workable for
banks. Nonetheless, the proposed language still requires
modification for it to be acceptable to WBA. WBA
continues to work with DWD and is working with
Wisconsin legislators to ensure that the bill, in final form,
is acceptable to the banking industry. The specific
requirements stated in the letter from DWD are still subject
to change as this bill passes through the legislature. Once
the legislature has finally passed a bill, WBA will get a
notice out immediately to its membership discussing in
detail the bill's requirements. Until then, banks may
choose to complete the survey from DWD on the
automation capacity of your institution.
It is certain that the bill will involve financial institutions in
two ways. First, some form of data match must be
conducted where a list of delinquent child support obligors

I

is matched against a bank's deposit account customer list.
If a match is found the bank will ultimately be asked to
freeze that account and remit the money in the account to
the state. The exact details of how the match may be
conducted and how and when the seizure of assets occurs
will be finalized in the bill. There will also be provisions
related to the seizure of assets other than bank deposit
accounts, including real and personal property.
Financial institutions are also affected by the federal law as
employers. In Wisconsin's budget bill, there are "New
Hire" provisions affecting all employers which are
designed to locate delinquent child support obligors in an
effort to garnish their wages. A detailed explanation of this
requirement was in the July/August 1997 Human
Resources Review, an insert to the Wisconsin Banking
Digest. Copies of this article may be obtained by calling
WBA's Erica Case or visiting the WBA web site at
www.wisbank.com.

Compliance Violations Cited By FDIC
Examiners During 1996.
Notice No. 97-8

As part of its review and analysis of compliance
examinations conducted by the Federal Deposit Insurance
Corporation (FDIC), the Division of Compliance and
Consumer Affairs (DCA) has identified the most
commonly cited violations of consumer and fair lending
laws and regulations by FDIC-supervised institutions in
1996. The FDIC believes that sharing this information will
enable banks to improve in specific areas in the future.
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section was cited in 43% of the institutions examined.

Truth In Lending Act - Regulation Z
•

Section 226.19(a)(l). Requires the timely issuance of
Truth in Lending disclosures for residential mortgage
transactions. (Within 3 business days of acceptance of
a consumer's application for a residential mortgage.)
A violation of this section was cited in 26% of the
institutions examined.

•

•

Section 226.18(e). Requires the accurate disclosure
to the consumer of the Annual Percentage Rate for
transactions involving closed-end credit. A violation
of this section was cited in 16% of the institutions
examined.

•

Section 202.5(d)(5). Prohibits requesting the race,
color, religion or national origin of an applicant in a
credit transaction except where it is required for
monitoring purposes. A violation of this section was
cited in 17% of the institutions examined.

•

Section 226. l 8(m). Requires that the creditor
disclose that it has or will acquire a security interest in
identified property in transactions involving closedend credit. A violation of this section was cited in
14% of the institutions examined.

•

Section 202.9(a)(l). Requires notice to the applicant
of action taken on credit applications within the
prescribed time frames. A violation of this section
was cited in 16% of the institutions examined.

•

Section 202.5(d)(3). Prohibits requesting the sex of
an applicant for a credit transaction except as required
for monitoring purposes. A violation of this section
was cited in 14% of the institutions examined.

Equal Credit Opportunity Act - Regulation B

Real Estate Settlement Procedures Act (RESP A) Regulation X
•

•

Section 3500.2l(b). Requires timely delivery of the
mortgage servicing disclosure to a consumer when an
application for a residential mortgage transaction is
taken. A violation of this section was cited in 46% of
the institutions examined. (Note: This regulatory
provision was substantially modified by the Economic
Growth and Regulatory Paperwork Reduction Act of
1996. The effect of the changes will be to require
fewer disclosures to the consumer and HUD has
published proposed changes to the regulation in the
Federal Register, Vol. 62, No. 90, 5/9/97. See
Financial Institution Letter (FIL) 56-97, dated
6/2/97.)
Section 3500.7(a). Requires the timely deliverance of
the Good Faith Estimate to all applicants for a
RESPA related transaction. A violation of this

Section 3500.8(b). Requires the use of the Uniform
Settlement Statement when prescribed by the
regulation. A violation of this section was cited in
25% of the institutions examined.

Fair Housing Act - FDIC Regulation Part 338
•

Part 338.7(a)(l)(i). Requires banks with assets of less
than $10 million or with no offices located within a
Metropolitan Statistical Area (MSA) to request
certain data from their customers on applications for
home loans and to retain that data in their files. A
violation of this section was cited in 25% of the
institutions examined. (Note: The FDIC recently
revised Part 338 and the effect of the change will be
to no longer require smaller institutions to request and
retain certain data. Please refer to FIL-67-97, dated
7/14/97, for more information.)

•

Part 338.3(a). Requires using the "Equal Housing
Lender" logotype or slogan in advertisements. A
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violation of this section was cited in 13% of the
institutions examined.

LAR within 30 days following the end of the quarter
in which final disposition was made on the
application. A violation of this portion of the section
was cited in 30% of the institutions examined that
were subject to HMDA.

Truth in Savings - Regulation DD
•

Section 23 0.4(b). Requires disclosure of specified
information about deposit accounts. A violation of
this section was cited in 23% of the institutions
examined.

•

Section 230.S(b)(l). Requires that notices and
disclosures be provided to customers within
prescribed time frames prior to maturity for accounts
with maturities longer than one year. A violation of
this section was cited in 15% of institutions examined.

•

Section 230.8(c). Requires additional disclosures in
advertisements when an Annual Percentage Yield
(APY) is stated. A violation of this section was cited
in 15% of institutions examined.

Fair Credit Reporting Act
•

Section 615(a). Requires that an institution taking
adverse action on a credit application because of
information contained in a consumer report provide
notice to the applicant that information contained in a
credit report contributed to the action taken. A
violation of this portion of the Act was cited in 15%
of the institutions examined. Another provision of
this section requires that if the denial of credit was
based in whole or in part on a consumer report, the
name, address and telephone number of the credit
reporting agency must be disclosed to the consumer.
A violation of this provision of the Act was cited in
15% of the institutions examined.

Flood Disaster Protection Act - FDIC Regulation Part 339

•

,J

Electronic Funds Transfer Act - Regulation E
Part 339.5. Requires that sufficient records be
maintained to show the method used by the bank to
determine if property securing the loan is located in a
special flood hazard area. A violation of this section
was cited in 31 % of the institutions examined. (Note:
The FDIC revised Part 339 effective as of 10/1/96.
The changes should enable institutions to comply
more easily with the record keeping requirements.
Please refer to FIL-71-96, dated 9/9/96 for more
information.)

Expedited Funds Availability - Regulation CC
•

•

Section 229 .10(c)(1 )(vii). Requires an institution to
make funds available by the next day in an amount
that is the lesser of $100 or the aggregate of deposits
not subject to next day rules. A violation of this
section was cited in 21 % of the institutions examined.
Section 229.13(g). Requires an institution to provide
a written notice to the customer with specified
information when an exception hold will be placed on
an account. A violation of this section was cited in
16% of the institutions examined.

Home Mortgage Disclosure Act (HMDA) - Regulation C
•

Section 203.4(a). Requires that an institution collect
specified data and enter that information on a Loan
Application Register. A violation of this section was
cited in 30% of the institutions examined that were
subject to HMDA. The same section also requires
that the information collected must be entered on the

•

Section 205 .11 (c). Requires an institution to
investigate allegations of error in an electronic
transfer of funds within 10 business days after notice
by the consumer that an error may have occurred. A
violation of this section was cited in 7% of the
institutions examined.

Many of the violations cited above and others can be
avoided, corrected or minimized with an effective
compliance program established by an institution's Board
of Directors. Elements of an effective program include:
1.
2.
3.
4.
5.
6.
7.
8.

written policies and procedures;
monitoring procedures for periodic proactive review,
including the institution's lending policies;
education/training of appropriate personnel;
nondiscriminatory lending criteria;
loan application procedures;
periodic review of standard forms;
a compliance audit program; and
procedures to handle consumer complaints.

To implement an effective compliance program, the Board
of Directors should designate a compliance officer with
responsibility for:
1.
2.
3.

reviewing policies and procedures for compliance;
training all employees in consumer laws and
regulations;
coordinating consumer complaints; and
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4.

providing periodic reports to the Board regarding the
effectiveness of the program and recommendations
for any improvements.

For further information on establishing an effective
compliance program, please refer to Appendix B of the

FDIC's Compliance Examination Manual. To obtain a
copy of the manual, please write to: Federal Deposit
Insurance Corporation, Department Number 0667,
Washington, D.C. 20073. You may also access the manual
over the Internet at the following address:
http://www.fdic.gov/banknews/examan.html. •

REGULA TORY SPOTLIGHT
OCC, FDIC, and OTS Issue Final Rule on
Risk-Based Capital Requirements.
The Office of the Comptroller of the Currency (OCC),
Federal Deposit Insurance Corporation (FDIC), and the.
Office of Thrift Supervision (OTS) (Agencies) are issuing
final rules on the risk-based capital treatment of transfers
of small business loans or leases of personal property with
recourse, as required by section 208 of the Riegle
Community Development and Regulatory Improvement
Act of 1994 (CDRIA). The rules address the risk-based
capital treatment of transfers of small business loans and
leases of personal property with recourse, and, consistent
with the statutory purpose, are designed to facilitate such
transfers. The rule is effective 1/1/98, and copies may be
obtained from the WBA. Federal Register, Vol. 62, No.
206, 10/24/97, 55490-55493.

OCC, FRB, FDIC, and OTS Propose Two .
Rules on Risk-Based Capital Standards.
The OCC, Federal Reserve Board (FRB), FDIC and OTS
(collectively, the Agencies) are proposing to amend their
respective risk-based capital standards and leverage capital
standards for banks and thrifts. The proposal would
represent a significant step in implementing section 303 of
the CDRIA, with regard to the Agencies' capital adequacy
standards. (Section 303 requires the Agencies to work
jointly to make uniform their regulations and guidelines
implementing common statutory or supervisory polices.)
The effect of the proposal would be that the Agencies
would have uniform risk-based capital treatments for
construction loans on presold residential properties, real
estate loans secured by junior liens on 1- to 4-family
residential properties, and investments in mutual funds, as
well as uniform and simplified minimum Tier 1 capital
leverage standards.
In the second proposal, the Agencies are proposing to
amend their respective risk-based capital standards for
banks, bank holding companies and thrifts (institutions)
with regard to the treatment of unrealized holding gains on
4 • NOVEMBER 1997
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certain equity securities. These gains are reported as a
component of equity capital under U.S. generally accepted
accounting principles (GAAP), but currently are not
included in regulatory capital under the Agencies' capital
standards. The proposal, if adopted as a final rule, would
establish uniform interagency rules permitting institutions
to include in supplementary (Tier 2) capital up to 45
percent of unrealized gains on certain available-for-sale
equity securities. The Agencies' proposal is consistent with
the prudent standards of the Bas le Accord. Comments on
both proposals must be received by 12/26/97, and copies
may be obtained from the WBA. Federal Register, Vol.
62, No. 207, 10/27/97, 55686-55692, 55682-55686.

OCC, FRB, FDIC, and OTS Propose Rule on
Risk-Based Capital Standards.
The Agencies are proposing revisions to their risk-based
capital standards to address the regulatory capital treatment
of recourse obligations and direct credit substitutes that
expose banks, bank holding companies, and thrifts
(collectively, banking organizations) to credit risk. The
proposal would treat direct credit substitutes and recourse
obligations consistently and would use credit ratings and
possibly certain other alternate approaches to match the
risk-based capital assessment more closely to a banking
organization's relative risk loss in asset securitizations.
The Agencies intend that any final rules adopted in
connection with this proposal that result in increased riskbased capital requirements for banking organizations apply
only to transactions consummated after the effective date
of the final rules. Comments must be received by 2/3/98,
and copies may be obtained from the WBA. Federal
Register, Vol. 62, No. 214, 11/5/97, 59944-59976.

HUD Proposes Rule on Disclosure of Fees
Paid to Mortgage Brokers Under RESP A.
This proposed rule would provide consumers with more
meaningful disclosures concerning the functions and fees
of mortgage brokers while protecting consumers from fees

WISCONSIN BANKERS ASSOCIATION

Volume 2, Number 7

December 1997

This month's ::special Focus" s~cti~~ hig~lights t~e new Roth IRA and an interpretation by DFI on rebating of prepaid finance
cha~~es. T~e Regulat~,rY S~othght ~ect1on contt?ues to be large as regulators issue more proposed and final rules. Finally,
the Compliance Notes . sect10n contams the new mterest rate required to be paid on escrow accounts in 1998. WBA wishes
each of you a happy holiday season.•

SPECIAL FOCUS
IRS Issues Forms and Guidance on New
Roth IRA.
Notice No. 97-9
The IRS has just released critical guidance about the new
Roth IRA. Specifically, the IRS released model Roth IRA
Forms 5305-R, Roth Individual Retirement Trust Account
'
and 5305-RA, Roth Individual Retirement Custodial
Account, and Announcement 97-122, which gives guidance
on Roth IRA document issues. Since Roth IRAs can first
be established beginning 1/1/98, a bank's immediate
attention to these Roth IRA developments is imperative.
The following information is taken from Universal
Pensions, Inc. bulletins.
I.
IRS Model Roth Forms 5305-R and 5305-RA
Released
The newly released model Roth IRA forms are similar in
content and form to the IRS Traditional IRA model forms.
Two technical clarifications on the model Roth forms are
of note.
A. The IRS recommends that a separate Roth IRA be
set up for Traditional IRA to Roth IRA
conversions. This is in anticipation of technical
corrections to the Taxpayer Relief Act of 1997
(TRA-97) being enacted in 1998. The technical
corrections, as proposed, would require certain
assets in Roth IRAs to be distributed in a specific
order for purposes of taxation. A separate Roth
IRA for conversions from Traditional IRAs will
simplify the application of these ordering rules.

I

B. Upon the death of an IRA holder, if the sole
beneficiary of a Roth IRA is a spouse beneficiary,
the spouse beneficiary has no requirement to take
distributions from the Roth IRA. Instead, the
Roth IRA becomes the spouse beneficiary's own
Roth IRA to use as he or she wishes. Nonspouse
beneficiaries, however, must take distributions
from the deceased Roth IRA holder's Roth IRA.
A nonspouse beneficiary may choose to either
deplete the Roth IRA by December 31 of the year
containing the fifth anniversary of the year of
death or by taking annual distributions based on
the non calculated life expectancy of the
nonspouse beneficiary.

The IRS model Roth forms may be used to establish Roth
Individual Retirement Accounts.
II. Announcement 97-122 Describes Prototype
Options
Announcement 97-122 provides key guidance on Roth IRA
prototype issues.
A. The IRS will open a prototype Roth IRA program,
but does not have the program available at this
time. Roth Individual Retirement Annuities
cannot be established with the model IRS forms,
so unapproved prototype documents are the only
option currently available for Roth Individual
Retirement Annuities.
B. Roth IRA trustees, custodians and issuers that
choose to use unapproved prototype Roth IRA
documents until the prototype program is opened
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will be given transition relief until the prototype
program is available.
C. When the prototype program is opened, the IRA
will approve combination Traditional IRA/Roth
IRA documents, a surprising move since
combination SIMPLE IRA/Traditional IRA
documents are not allowed. Of course,
Traditional IRA and Roth IRA assets cannot be
combined in the same trust. So the document,
when completed by an IRA holder, must clearly
indicate whether the IRA being established is a
Traditional IRA or a Roth IRA.

Note that no model IRS Traditional IRA/Roth
IRA forms will be issued - the Traditional
IRA/Roth IRA combination form will only be
allowed for prototypes.
Universal Pensions, Inc. (UPI) is drafting
unapproved combination Traditional IRA/Roth
IRA documents which will include a checkbox to
indicate which type of IRA is being established.
Any financial organization choosing to use the
unapproved combination forms will be required to
submit the documents to the IRS for approval
when the prototype program is opened to be
eligible for transition relief. UPI can assist banks
with these submissions. It is expected that the
IRS submission fee will be $500 per document,
although the specific amount will be unclear until
the prototype program is opened.

III. Availability of IRA Documents
A. UPI has incorporated the IRS model forms into
the UPI Roth IRA Simplifiers, which also include
the necessary disclosure statement and financial
disclosure forms. If ordered now, printed
documents will be shipped before year end.
Documents using the model forms, of course, may

only be used for Roth Individual Retirement
Accounts (not for Roth Individual Retirement
Annuities). For more information on UPI Roth
IRA forms and documents, please contact a UPI
Forms Specialist at 800-874-3676.
B. WBA's FIPCO will be updating the Deposit Link
software for the new Roth IRA, updated
Traditional IRA and the new Education IRA
documents. These update should be available by
the first of the year. Please call FIPCO at 800367-7657 for more information.

DFI Issues New Interpretation on
Rebating Prepaid Finance Charges.
Notice No. 97-10
This Notice discusses a recent change in interpretation of
the Wisconsin Consumer Act (WCA) regarding the rebate
of unearned prepaid finance charges if a consumer loan is
prepaid in full. The WCA applies to loans made for
personal, family, household, or agricultural purposes,
where the amount financed is $25,000 or less, and the loan
is not secured by a first lien mortgage or equivalent
security interest in real estate.
Until very recently, the Department of Financial
Institutions (DFI) interpreted the WCA to require a rebate
of unearned prepaid finance charges when a simple
interest consumer loan is prepaid in full. For example, a
lender which charges a prepaid loan documentation fee on
a consumer loan was required to rebate a portion of that
fee if the loan was prepaid in full. Under this
interpretation, however, lenders were permitted to retain a
minimum finance charge of $7 .50, and to retain fees that
were not finance charges under the WCA. Furthermore,
lenders were permitted to retain prepaid finance charges if
those charges were paid to third parties for services
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will be given transition relief until the prototype
program is available.
C. When the prototype program is opened, the IRA
will approve combination Traditional IRA/Roth
IRA documents, a surprising move since
combination SIMPLE IRA/Traditional IRA
documents are not allowed. Of course,
Traditional IRA and Roth IRA assets cannot be
combined in the same trust. So the document,
when completed by an IRA holder, must clearly
indicate whether the IRA being established is a
Traditional IRA or a Roth IRA.
Note that no model IRS Traditional IRA/Roth
IRA forms will be issued - the Traditional
IRA/Roth IRA combination form will only be
allowed for prototypes.
Universal Pensions, Inc. (UPI) is drafting
unapproved combination Traditional IRA/Roth
IRA documents which will include a checkbox to
indicate which type of IRA is being established.
Any financial organization choosing to use the
unapproved combination forms will be required to
submit the documents to the IRS for approval
when the prototype program is opened to be
eligible for transition relief. UPI can assist banks
with these submissions. It is expected that the
IRS submission fee will be $500 per document,
although the specific amount will be unclear until
the prototype program is opened.
III. Availability of IRA Documents

A. UPI has incorporated the IRS model forms into
the UPI Roth IRA Simplifiers, which also include
the necessary disclosure statement and financial
disclosure forms. If ordered now, printed
documents will be shipped before year end.
Documents using the model forms, of course, may

only be used for Roth Individual Retirement
Accounts (not for Roth Individual Retirement
Annuities). For more information on UPI Roth
IRA forms and documents, please contact a UPI
Forms Specialist at 800-874-3676.
B. WBA's FIPCO will be updating the Deposit Link
software for the new Roth IRA, updated
Traditional IRA and the new Education IRA
documents. These update should be available by
the first of the year. Please call FIPCO at 800367-7657 for more information.

DFI Issues New Interpretation on
Rebating Prepaid Finance Charges.
Notice No. 97-10

This Notice discusses a recent change in interpretation of
the Wisconsin Consumer Act (WCA) regarding the rebate
of unearned prepaid finance charges if a consumer loan is
prepaid in full. The WCA applies to loans made for
personal, family, household, or agricultural purposes,
where the amount financed is $25,000 or less, and the loan
is not secured by a first lien mortgage or equivalent
security interest in real estate.
Until very recently, the Department of Financial
Institutions (DFI) interpreted the WCA to require a rebate
of unearned prepaid finance charges when a simple
interest consumer loan is prepaid in full. For example, a
lender which charges a prepaid loan documentation fee on
a consumer loan was required to rebate a portion of that
fee if the loan was prepaid in full. Under this
interpretation, however, lenders were permitted to retain a
minimum finance charge of$7.50, and to retain fees that
were not finance charges under the WCA. Furthermore,
lenders were permitted to retain prepaid finance charges if
those charges were paid to third parties for services
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rendered at or prior to consummation of the loan (for
example, mortgage broker fees and flood insurance fees).

J

DFI recently changed its interpretation of the WCA that
required lenders to rebate unearned prepaid finance
charges upon prepayment of the loan in full. Under this
recent interpretation, lenders are permitted to retain
reasonable prepaid finance charges provided those charges
do not exceed 2% of the amount financed and are
disclosed to consumers as prepaid finance charges. For
example, a lender may charge and keep loan
documentation fees on consumer loans so long as the total
prepaid finance charges do not exceed 2% of the amount
financed. In addition, the lender may keep prepaid finance
charges paid to third parties for services rendered at or
prior to consummation of the loan above the two points.
This is good news for lenders.
In summary, subject to a contrary provision in the lender's
loan documents, lenders may retain in simple interest
transactions:
A. Fees and charges that are not finance charges.
B. Finance charges paid to third parties for services
rendered at or prior to consummation of the
transaction.

J

C. Reasonable prepaid finance charges disclosed to
the consumer that do not exceed 2% of the amount
financed.

finance charges, those finance charges should continue to
be rebated in accordance with the terms of the lender's
agreement with its customer.
Lenders which intend to charge and keep prepaid finance
charges under this new interpretation must disclose those
prepaid finance charges to consumers under Truth-inLending. FIPCO will be changing several of its Truth-inLending disclosure forms to accommodate the disclosure
of prepaid finance charges. The FIPCO disclosure forms
will also changed to affirmatively disclose to the customer
that the customer will not be entitled to a rebate of prepaid
finance charges. This is not a required disclosure, but it
may help to avoid any customer confusion regarding the
lender's intention to retain prepaid fmance charges.
Forms that will be revised by FIPCO include the WBA
(TL)-1, WBA (TL)-241, WBA (TL/RESPA)-240C, the
combined WBA 454 notes, and the WBA 430, WBA 431
and WBA 432 indirect dealer forms. These forms will be
available from FIPCO in late January. FIPCO's Financial
Link Software program is also being modified to include
the revised disclosure forms. An update to this software
program will be forwarded to users of the software
program no later than March, 1998. Lenders which intend
to charge and keep prepaid finance charges are encouraged
to use the revised WBA forms or software.
This Notice does not address required rebates in
connection with precomputed or add-on loans under the
WCA or required rebates in connection with loans that are
not governed by the WCA.•

However, if the lender has a provision in its loan
documents which requires the lende1 to rebate prepaid

I

REGULA TORY SPOTLIGHT
Agencies Issue Correction to Proposed RiskBased Capital Standards.
The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System (FRB),
the Federal Deposit Insurance Corporation (FDIC), and the
Office of Thrift Supervision (OTS) (collectively, the
agencies) are issuing a correction to its joint notice of
proposed rulemaking published on 11/5/97 to clarify three
of the tables contained in the preamble to the rule. The
proposed rule would revise the agencies' risk-based capital
standards to address recourse and direct credit substitutes.

Copies of the revised tables may be obtained from the
WBA. Federal Register, Vol. 62, No. 224, 11/20/97,
62234-62237.

FRB Issues Final Rule on Regulation Z.
The FRB is publishing revisions to Regulation Z. The
revisions implement an amendment to the Truth in Lending
Act contained in the Economic Growth and Regulatory
Paperwork Reduction Act of 1996 affecting the disclosure
of a fifteen-year historical example of rates and payments.
The amendment applies to closed-end variable-rate loans
with a term exceeding one year and secured by the
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:;fter ~any ye".:s of ~ttem~ting to pass_ legislation related to the priority of future advances, it has finally happened. The
Special Foc~s section this month reviews the new law of future advances and its effect. This winter/spring, WBA is offering
many educational schools and workshops on lending issues so be sure to check out the Education Calendar on page five.•

SPECIAL FOCUS
New Future Advance Statute
Notice No. 98-1

Wisconsin has a new law, 1997 Wis. Act 44, governing the
priority of future advances secured by real estate, effective
January 3, 1998. The Act creates sec. 706.1 l(lm)(a).
Both the WBA 428 Real Estate Mortgage and WBA 238
Real Estate Security Agreement secure future advances.
Priority issues for future advances under these documents
arise when advances are made after an intervening lien has
been recorded. The original lender contends that the
future advance has the same priority as the original
advance, dating to the recording date of the original
mortgage. The intervening lender contends that the
intervening lien takes priority over the future advance.
The new law clarifies some ambiguities in the prior law on
future advances. The prior law distinguished between
obligatory and optional advances. In general, if a lender
was contractually obligated at the time ofrecording to
make the future advance, the advance took priority from
the date of the original mortgage and the priority of an
intervening lien would be subordinate to those advances.
In addition, cases in Wisconsin addressing optional future
advances have held that optional future advances did not
have priority over an intervening lien if the original lender
had actual knowledge of the intervening lien. The rule is
that actual knowledge means that the original lender must
have actual notice of the intervening lien and is not
charged with knowledge by virtue of the public recording
of the intervening lien.

I

Under the new statute, a future advance (including accrued
interest on the advance) will have the same priority as the
original mortgage (assuming the document secures future
advances) in the following circumstances:
1. No Actual Knowledge oflntervening Lien. If the
advance is made before the original lender has actual
knowledge of an intervening lien, the original lender has
priority for the advance. The intervening lender's lien will
have priority over optional future advances from the date
the prior lender has actual knowledge of the lien. The
statute does not further define actual knowledge. Under
existing case law, actual knowledge means that the lender
knows of the subordinate lien. The lender does not have
actual knowledge of the subordinate lien by virtue of a
mortgage recorded in the real estate records, unless the
lender has been made aware of the recording. For
example, if the lender has obtained a letter report or title
commitment that identifies a subordinate lien, the lender
has actual knowledge of that lien. Lenders may also
obtain actual know ledge of a subordinate lien if notified of
the existence of the subordinate lien by the subordinate
lender. This provision is consistent with current case law
governing optional future advances, discussed in WBA
Notice February, 1990.

2. Lender Is Committed. If the advance is made under a
commitment entered into before the lender has actual
knowledge of an intervening lien, the original lender has
priority for the advance. A commitment is an agreement
by a lender to advance funds secured by a mortgage. An
issue under the prior law was whether conditions in favor
of the lender relieving the lender of its obligation under a
commitment caused it to lose priority as to future

'/
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advances. Under the new law, as long as the lender
"commits" to make advances before the lender knows of
an intervening lien, it will not lose priority for future
advances even if a default or other occurrence outside of
the lender's control relieves the lender of the commitment
or obligation to make the advance under the commitment.
This provision provides protection for lenders making
future advances under revolving credit lines, such as the
WBA 448R Revolving Credit Agreement and the WBA
457 Home Equity Credit Agreement. When signed by the
lender, these forms are commitments by the lender to
advance funds.
3. Protective Advances. If the advance is a reasonable
protective advance, including an advance for payment of
real property taxes, property insurance or assessments or
other maintenance charges under a condominium
declaration or restrictive covenant the original lender has
priority for the advance.
4. Construction Advances. If the advance is made under
a mortgage securing an obligation incurred for
constructing an improvement on land, including the
acquisition cost of the land, and is made for the purpose of
such construction, the original lender has priority for the
advance. In order to qualify for construction advance
priority, the mortgage must clearly state on the first page
of the mortgage that it is a construction mortgage.

The current WBA 428 Real Estate Mortgage includes a
check box for construction loans providing: "D If checked
here, this Mortgage is a construction mortgage under
§409.313(1) Wis. Stats." However, the WBA Real Estate
Mortgage has recently been revised. The phrase "under
§409.313(1 )" has been removed from the new form, which
will be available from FIPCO by the end of February,
1998. Lender's using Financial Link or Mortgage
Publisher will have the new form in software no later than
the end of March, 1998. Until the new forms are
distributed, if the mortgage is a construction mortgage, the
WBA recommends that lenders check the existing box for
a construction mortgage. If the lender is not using the
WBA Real Estate Mortgage for a construction loan, the
lender should add a provision indicating that the mortgage
is a construction mortgage.
The priority protection under the new statute is effective
for mortgages in favor of state and national banks, federal
savings and loans, federal and state savings banks, federal
and state credit unions and licensed lenders, WHEDA and
mortgage bankers (and other miscellaneous lenders
described in the statute). The law does not apply to
mortgages in favor of state savings and loan associations,
which continue to be subject to Wis'. Stats. §215.21(4) for
the priority of future advances.•
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This month's issue of WBA Compliance Journal contains many articles on topics of significant importance to financial
institutions. The "Special Focus" section updates financial institutions on the Federal Reserve Board's simplification of certain
early ARM disclosures. The "Judicial Spotlight" section reviews a wage lien case that financial institutions need to be aware
of since it affects a creditor's lien priority. Next month, the "Judicial Spotlight" will include a review of a recent case decided
by the Wisconsin Supreme Court in favor of savings banks involving bad debt reserves. Finally, do not forget to register for
the timely and important Year 2000 workshops scheduled in March.a

SPECIAL FOCUS
\

Early ARM Disclosures Simplified
Notice No. 98-2

The Federal Reserve Board revised Regulation Z, effective
11/21/97, to simplify the early adjustable rate mortgage
(ARM) disclosure requirements. Early ARM disclosures
are required to be provided on loans that are secured by
the consumer's principal dwelling and that have a term of
greater than one year where the APR may increase after
consummation. The disclosure is given at the time an
application form is provided or before the consumer pays a
nonrefundable fee, whichever is earlier. (For telephone
applications, or applications received through a broker,
disclosures may be delivered or placed in the mail not later
than 3 business days following receipt of the application.)
There is no change to these timing rules or to the kinds of
loans that are subject to the early ARM disclosure
requirements.
Until the Regulation Z change, one of the required ARM
disclosures has been a historical example, based on a
$10,000 loan amount, showing the payments, the loan
balance, and the interest rate changes in the applicable
index during a 15 year historical period. The index was
updated annually. The most recent rate shown in the
historical example was also used in disclosing the
maximum interest rate and payment example for a $10,000
loan and for a disclosure of how to calculate payments for
the actual loan amount.

I

Lenders may now choose not to include the disclosure of
the 15 year historical example index values. In its place,
lenders are required to make the initial and maximum
interest rate and payment disclosure, in a revised format,
together with a statement about changes in the rate.
Lenders that choose to take advantage of this
simplification will revise existing ARM disclosures to
remove the 15 year historical example and to revise the
initial and maximum rate and payment disclosure.
Lenders may also choose to continue to disclose the 15
year historical example, and if the 15 year historical
example is included, may include or exclude the initial and
maximum interest rate and payment disclosure, at the
lender's option. PLEASE NOTE: This choice only
applies to the 15 year historical example for ARM loans
but does NOT apply to the 15 year historical example
required for open-end home equity lines of credit.
FIPCO has made available a model disclosure form called
the WBA (TL)-241A Adjustable Rate Mortgage Loan
Program Disclosures (8/11/88). A revised form, dated
1/8/98, is now available. It does not include the 15 year
historical example of index values and does include
revised initial and maximum rate and payment examples in
the last two bullet points. Lenders may use this model to
prepare or revise existing ARM disclosures.
The old initial and maximum rate and payment disclosures
were based on values in the historical example. Now,
instead of basing the initial and maximum rate and
payment disclosures on the interest rate that was the most
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recent interest rate shown in the historical example, the
replacement disclosure will use the "initial interest rate"
for the loan. The initial interest rate is the index value plus
a margin, adjusted by the amount of any discount or
premium. The lender may use index and margin values
that are in effect as of a month and year identified in the
disclosure.
Specifically, the revised initial and maximum rate and
payment disclosure must include (1) the initial interest
rate, (2) the maximum interest rate, (3) the payment at the
initial interest rate, (4) the payment at the maximum
interest rate, and (5) a statement that the periodic payment
may increase or decrease substantially depending on
changes in the rate.
The following is the new model language (including the
model language for the explanation of how to calculate
payments for the actual loan amount) for the revised
disclosure. If this model language is incorporated into the
ARM disclosure, the entire 15 year example may be
_deleted.
.-Your monthly payment can increase or decrease
substantially based on [annual] [monthly] [other
frequency] changes in the interest rate.
For example, on a $10,000, (term] year loan with an initial
interest rate of _ _ percent, in effect in
_ _ _ _ _ _, the maximum amount that the
interest rate can rise under this program is _ _ __
percentage points, to _ _ _ percent and the
[monthly] payment can rise from a first year payment
of$_ _ _ _ to a maximum of$_ _ _ _ in the
___ year. To see what your payment is, divide
your mortgage amount by $10,000; then multiply the
[monthly] payment by that amount. (For example, the

monthly payment for a mortgage amount of $60,000
would be: $60,000 7 $10,000 = 6: 6 x
$____ per month.)

)

Use the following rules to complete the disclosure:
The initial interest rate is the index value plus margin,
adjusted by the discount or premium.
The initial interest rate is a recent rate used by the lender
for that loan program, identified by month and year. It
must be updated as frequently as the loan program
disclosure must be updated, which is once a year or when
the loan program changes.
The maximum payment should reflect an interest rate
increasing as rapidly as possible under the loan program,
and reflect the amortization of the loan during that period.
For example, in a loan with an initial interest rate of 8%, a
5% lifetime cap and a 2% annual cap, the maximum rate
would be 13%, and would not be reached until the fourth
year.
The term to maturity or payment amortization may be
based on representative terms of 5, 15 and 30 years.
ARMs with terms of from 1 to 10 years may base payment
and loan balances in the disclosure on a 5 year term or
amortization. ARMs with terms of from IO to 20 years
may be based on a 15 year term or amortization; and
ARMs with terms or amortizations over 20 years may be
based on a 30 year term or amortization.
The revised model assumes that lenders will choose not to
disclose the historical example of index values and so does
not include an option for doing so.•

I
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!his _mo~th's issue is ,full of a lot of important articles. The first notice in the "Special Focus" section discusses the
llllphcat~ons of HUD s new rules on tax escrow accounts. The second notice is the first part in a two-part series on the year
2000. Fmally, the "Judicial Spotlight" section reviews a Wisconsin court case of significance to state savings institutions.a

SPECIAL FOCUS
HUD Issues New Rules Regarding
Disbursements from Tax Escrows
Notice No. 98-3
HUD has amended its Regulation X interpreting the Real
Estate Settlement Procedures Act (RESPA), as it applies to
tax escrows governed by the rule. The amendments are
effective February 20, 1998 and apply to existing escrow
accounts and new escrow accounts. RESPA applies to
consumer purpose loans secured by residential real
property. The amendments will have a significant impact
on handling payments of Wisconsin property taxes from
escrow accounts. The rule does not affect disbursements
from escrow accounts other than property tax
disbursements. The new rule will not affect escrowed
property tax funds for a borrower where the escrow
account is under the borrower's total control.
The new rule also addresses an optional procedure
servicers and borrowers may agree to use to escrow
amounts above the amounts that may be collected under
RESPA's escrow account analysis, when the maximum
payment calculated under RESPA's escrow account
analysis will not be sufficient to pay expected increases in
expenses in subsequent years. This Notice also addresses
the change incorporated into the rule to avoid what is
known as payment shock.

I

Regulation X Changes to Disbursement of Property
Taxes From Escrow Accounts
Since the inception of the RESPA rule requiring servicers
to provide initial and annual escrow account statements
using aggregate accounting, servicers have been required
to disburse escrowed payments in a timely manner, that is,
on or before the deadline to avoid a penalty or to take
advantage of a discount (as long as the borrower's loan
payment is not more than 30 days overdue.)
However, effective February 20, 1998, new rules govern
the disbursement of property taxes in states like Wisconsin
where taxes may be paid in annual or installment
payments, and the taxing jurisdiction does not offer a
discount for payments on an annual basis nor impose any
additional charge or fee for instalment payments. When
this is the case {as it is in Wisconsin), the servicer must
make disbursements on an installment basis, unless the
servicer and borrower agree to another disbursement
alternative.
In Wisconsin, most property taxes for the preceding year
may be payable in two installments. If the first installment
is paid by January 31st, the second installment may be
paid by July 31st. No discount is available for making
annual payments nor penalty imposed for making
installment payments at these due dates. Therefore, under
the new RESPA rule, property taxes payable in Wisconsin
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in this manner must be disbursed from an escrow account
on an installment basis, unless the borrower voluntarily
agrees to an annual (or another) disbursement. (If a
servicer services loans in jurisdictions that tax in another
manner, unless a discount is offered for payment annually
or a penalty is imposed for installment payments, the same
analysis will apply.)
RESPA applies to all escrow accounts maintained by a
lender in connection with a covered loan, whether
voluntary or required. The only escrow accounts that are
exempt from RESPA are those that are under the
borrower's total control. Therefore, if a servicer is holding
and administering an escrow account for a borrower, even
if the account is clearly established at the borrower's
request and as a borrower accommodation, the servicer
must comply with RESP A. An excluded escrow account
that is totally under the borrower's control is an account
established and maintained by the borrower and over
which the lender has no control.
Voluntary Agreement to Disburse Annually

HUD addresses the issue of obtaining a borrower
voluntary agreement. HUD indicates that any agreement to
disburse in other than installments must be completely
voluntary. No loan approval or loan term may be
conditioned upon receiving the borrower's agreement to
disburse on another basis.
Servicers that want to continue to disburse as they have
been will need to obtain the borrower's voluntary
agreement to do so (unless the servicer has been disbursing
in installments). From a customer relations standpoint, an
existing borrower may be satisfied with his or her current
annual disbursement method. For example, Wisconsin
borrowers may still want taxes disbursed by year end in
order to talce advantage of the income tax deduction for
property taxes in the year levied.

Included as Form No. 1 is a model form that a servicer
could adapt to its circumstances to obtain the borrower's
voluntary agreement to an annual disbursement. The form
should be revised to work for the particular servicer' s
escrow program and the taxing jurisdiction.
In the form actually provided to a borrower, the servicer
would include only one of the two bracketed options
relating to the party to which the tax escrow check will be
mad~ payable. The servicer may wish to add or change
the bracketed provision relating to a customer's reasons
for selecting annual installments. This form includes a
bracketed provision to describe the servicer' s current
disbursement method, if applicable. Such a provision
would not need to be included for new loan customers that
sign the agreement at or before closing. Other
modifications may be deemed appropriate by a servicer
given the borrower's particular tax jurisdiction, for
example, if tax installment due dates are not January 31
and July 31.
State Law Governing Disbursement of Property Taxes
From Escrow Accounts

The new RESPA rules raise significant issues in Wisconsin
if the loan is also governed by Wis. Stats. §138.052,
referred to in this Notice as the First Lien Law.
Wisconsin's First Lien Law governs escrow accounts
required to be maintained to pay taxes or insurance in
connection with loans secured by a first lien real estate
mortgage or equivalent security interest in the borrower's
principal dwelling. (This law does not govern loans
primarily for a business or agricultural purpose.)
The First Lien Law applies to required escrow accounts
only. If an escrow account is a voluntary escrow account,
that is, maintained and administered by the servicer at the
borrower's request and as a borrower accommodation, the
First Lien Law does not apply to the account. A servicer
taking the position that an escrow account is voluntary,
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should have appropriate documentation in place,
documenting the voluntary nature of the account. Many
servicers in Wisconsin already have documented voluntary
escrow accounts as such in order to avoid the First Lien
Law requirement of payment of interest on required
escrow accounts.
Servicers with escrows that are governed by the First Lien
Law must also comply with RESPA and disburse tax
escrows in installments, or as otherwise agreed by the
borrower. Some servicers will already have the
borrower's written agreement as to the borrower's choice
of disbursement methods, and may continue to operate
according to the borrower's choice (assuming it was
voluntarily given). Servicers may adapt Form No. 1 to
obtain a borrower's agreement.
However, if a servicer with escrow accounts governed by
the First Lien Law will begin to pay in installments
because of the new RESPA rule (that is, the servicer does
not seek or is unable to obtain the borrower's voluntary
agreement to disburse by December 20th), the servicer will
need to follow the procedures set out in the First Lien Law
relating to notification of the borrower of his or her tax
escrow payment options. The requirements of the First
Lien Law are set out at Wis. Stats. § I38.052(5m), and
described in WBA Notice, dated June, 1988.
_~)

Payment Shock

The final rule issued by HUD also addressed the issue of
"payment shock." Payment shock occurs when the
servicer anticipates that disbursements for escrow items
such as property taxes will increase substantially in the
second year of the escrow account. However, when doing
an escrow account analysis, even if the servicer knows that
disbursements will substantially increase in the subsequent
year of the escrow account, the servicer is limited to
collecting only that allowed under RESPA's escrow
account analysis procedure. The servicer cannot, when
preparing the initial escrow account statement, calculate
the borrower's payments to cover the expected increases.
(In case of unassessed new construction, the servicer may
base an estimate on the assessment of comparable
residential property in the market area.)
To address possible customer relations issues, HUD has
created a written disclosure, (included in this Notice as
Form No. 2), that the servicer and borrower may choose to
use in those cases where the borrower and lender
anticipate increases in payments, and the borrower wishes
to escrow more than would otherwise be allowed under the
escrow account analysis prescribed by HUD. Accepting
higher voluntary payment is not required by RESPA, but is
a voluntary practice a servicer may choose to follow.

The voluntary agreement is for one-escrow accounting
year period. Successive agreements are allowed and may
be entered into after the next escrow analysis is performed.
HUD's form is attached as Form No. 2.
Form No. I
WBA Model Form
March,1998
BORROWER'S DIRECTION FOR
DISBURSEMENT OF TAX ESCROW FUNDS

TO: - - - - - - - - - - - - - - - - - - - - (Name and Address of Servicer)
In connection with our home loan, an escrow account
is maintained for the payment of property taxes.
One-half of our taxes is due on [January 31.] If
timely paid, a second installment of taxes is due on [July
31.] [You have been disbursing our tax escrow funds

__________________.]
Effective February 20, 1998, if we are current on
our loan payments, federal law requires disbursement
of tax escrow funds in installments, unless we direct
you otherwise. We do not want you to disburse in
installments.

[We wish to direct you to disburse our escrowed tax
funds in one annual payment for personal financial
planning reasons, including our ability to qualify for a
federal income tax deduction in the year our taxes are
paid.]
By signing below, we direct you to pay, by December
20, the amount held in escrow for the payment of property
taxes, by a check made payable [to us][to us and to the
treasurer authorized to collect the tax.]. If in any year you
choose not to make this payment, other than due to
untimely loan payments, you will make disbursements in
installments when due, or as we and you otherwise agree.

Borrower

Borrower
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Form No. 2
HUD Model Form
CONSUMER DISCLOSURE FOR
VOLUNTARY ESCROW ACCOUNT PAYMENTS

The bills paid out of your escrow account are
expected to increase substantially after the first year[.]
[because
----,--------,-----------------_______]. Under normal escrow practices, your
monthly escrow payment in the second year could be
much higher than in the first.
You may voluntarily choose to make higher
payments during the first year to reduce or eliminate the
monthly payment increase in the second year. If you are
interested in doing this, contact:

INSTRUCTIONS TO PREPARER:
You are encouraged to provide this document to
borrowers when you anticipate a substantial increase in
bills paid out of the escrow account after the first year of
the loan. Explanation of the reason for the increase is
recommended. The document may be delivered
separately or combined with the Initial Escrow Account
Statement. In the blank provided, insert the contact for
further information, including the mailing address, fax
number, e-mail address, and/or telephone number of the
contact who will provide further information on making
voluntary overpayments during the first year. The terms
"reserve" or "impound" may be substituted for the
terms "escrow account" or "escrow" to reflect local
usage. These INSTRUCTIONS TO PREPARER should
not appear on the form.

Year 2000: The Challenge
Notice No. 98-4
The Year 2000 problem exists because a two-digit
representation of the year will be interpreted in many
applications to mean the year 1900, not 2000, unless the
date or program logic is modified. Many calculations will
either indicate that transactions have been open for nearly
4 • MARCH 1998

100 years or produce negative numbers. New files may
not be recognized as the most recent data, causing current
files to be erased or archived as old data. These and other
logic issues have the potential for causing problems for
debt collection, aging of information, calculating interest
rates, etc., and could significantly disrupt normal business
operations. Also, when dates are compared, customer
billings may change from charges to refunds and vice
versa. Even building systems such as elevators or climate
control systems may be affected because of embedded
logic to facilitate maintenance and operations.
In response to these concerns, the Federal Financial
Institutions Examination Council (FFIEC) issued in May
1997 the Interagency Statement on Year 2000 Project
Management Awareness which updates the FFIEC' s
statement "The Effect of Year 2000 on Computer
Systems," issued in June 1996. The new statement reflects
the federal agencies' concerns about the industry's
readiness for the Year 2000 and outlines the agencies'
supervisory strategy to ensure an orderly transition into the
next century. This Notice discusses the four major parts of
the Interagency Statement: an outline of the Year 2000
project management process; identification of three
external risk issues that the Year 2000 conversion plan
should consider; other operational issues that may be
relevant to an institution's Year 2000 planning; and a
description of the federal banking agencies' supervisory
strategy. This notice also includes the safety and ·
soundness guidelines issued by the FFIEC in December,
1997, which updates the May issuance. Finally, another
update to this statement by the FFIEC is expected soon.
Year 2000 Project Management
Year 2000 project management processes are expected to
be formalized in all financial institutions whether the
institution has complex systems or relies on in-house
application development. In all financial institutions,
regardless of size or complexity, strong leadership,
effective communication, and accountability are necessary
to ensure that Year 2000 initiatives will be successful.
Senior management and the board of directors must
actively manage efforts to plan, allocate resources and
monitor progress to correct Year 2000 problems.
Moreover, the board of directors must ensure that senior
management is taking an enterprise-wide approach to
address Year 2000 problems instead of just an information
systems problem.
The following describes the discovery, planning, and
implementation process in managing an institution's
conversion program:
Awareness Phase - Define the Year 2000 problem
and gain executive level support for the resources
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Form No. 2
HUD Model Form
CONSUMER DISCLOSURE FOR
VOLUNTARY ESCROW ACCOUNT PAYMENTS

The bills paid out of your escrow account are
expected to increase substantially after the first year[.]
[because
----,--------,-----------------_______]. Under normal escrow practices, your
monthly escrow payment in the second year could be
much higher than in the first.
You may voluntarily choose to make higher
payments during the first year to reduce or eliminate the
monthly payment increase in the second year. If you are
interested in doing this, contact:

INSTRUCTIONS TO PREPARER:
You are encouraged to provide this document to
borrowers when you anticipate a substantial increase in
bills paid out of the escrow account after the first year of
the loan. Explanation of the reason for the increase is
recommended. The document may be delivered
separately or combined with the Initial Escrow Account
Statement. In the blank provided, insert the contact for
further information, including the mailing address, fax
number, e-mail address, and/or telephone number of the
contact who will provide further information on making
voluntary overpayments during the first year. The terms
"reserve" or "impound" may be substituted for the
terms "escrow account" or "escrow" to reflect local
usage. These INSTRUCTIONS TO PREPARER should
not appear on the form.

Year 2000: The Challenge
Notice No. 98-4
The Year 2000 problem exists because a two-digit
representation of the year will be interpreted in many
applications to mean the year 1900, not 2000, unless the
date or program logic is modified. Many calculations will
either indicate that transactions have been open for nearly
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100 years or produce negative numbers. New files may
not be recognized as the most recent data, causing current
files to be erased or archived as old data. These and other
logic issues have the potential for causing problems for
debt collection, aging of information, calculating interest
rates, etc., and could significantly disrupt normal business
operations. Also, when dates are compared, customer
billings may change from charges to refunds and vice
versa. Even building systems such as elevators or climate
control systems may be affected because of embedded
logic to facilitate maintenance and operations.
In response to these concerns, the Federal Financial
Institutions Examination Council (FFIEC) issued in May
1997 the Interagency Statement on Year 2000 Project
Management Awareness which updates the FFIEC' s
statement "The Effect of Year 2000 on Computer
Systems," issued in June 1996. The new statement reflects
the federal agencies' concerns about the industry's
readiness for the Year 2000 and outlines the agencies'
supervisory strategy to ensure an orderly transition into the
next century. This Notice discusses the four major parts of
the Interagency Statement: an outline of the Year 2000
project management process; identification of three
external risk issues that the Year 2000 conversion plan
should consider; other operational issues that may be
relevant to an institution's Year 2000 planning; and a
description of the federal banking agencies' supervisory
strategy. This notice also includes the safety and ·
soundness guidelines issued by the FFIEC in December,
1997, which updates the May issuance. Finally, another
update to this statement by the FFIEC is expected soon.
Year 2000 Project Management
Year 2000 project management processes are expected to
be formalized in all financial institutions whether the
institution has complex systems or relies on in-house
application development. In all financial institutions,
regardless of size or complexity, strong leadership,
effective communication, and accountability are necessary
to ensure that Year 2000 initiatives will be successful.
Senior management and the board of directors must
actively manage efforts to plan, allocate resources and
monitor progress to correct Year 2000 problems.
Moreover, the board of directors must ensure that senior
management is taking an enterprise-wide approach to
address Year 2000 problems instead of just an information
systems problem.
The following describes the discovery, planning, and
implementation process in managing an institution's
conversion program:
Awareness Phase - Define the Year 2000 problem
and gain executive level support for the resources
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necessary to perform compliance work. Establish a
Year 2000 program team and develop an overall
written strategy that encompasses in-house systems,
service bureaus for systems that are outsourced,
vendors, auditors, customers, and suppliers
(including correspondents).
Senior management and the board of directors must
be actively involved in overseeing internal Year
2000 efforts and monitoring the business risks
posed by vendors, business partners, counter
parties, and major loan customers. Management
must provide the board with status reports, at least
quarterly, on the financial institution's Year 2000
efforts. The board should be immediately notified
if the project fails to meet critical benchmarks.
Reports should reflect the complexity of the
institution's operations. Reports should include, but
not necessarily be limited to, updates concerning the
• overall progress of the Year 2000 project
including any new efforts initiated since the last
report.
• Progress plotted against the institution's Year
2000 project plan, including comparisons against
performance benchmarks.
• Status of efforts by key vendors, business
partners, counter parties, and major loan
customers to address Year 2000 issues, including
any weaknesses discovered and critical decision
dates.
• Results of internal and external testing of
information processing applications, databases,
and systems.
• Contingency planning efforts that outline
alternative courses of action in the event existing
internal systems provided by vendors will not be
ready for the Year 2000.
Assessment Phase - Assess the size and complexity
of the problem and detail the magnitude of the
effort necessary to address Year 2000 issues. This
phase must identify all hardware, software,
networks, automated teller machines, other various
processing platforms, and customer and vendor
interdependencies affected by the Year 2000 date
change. The assessment must go beyond
information systems and include environmental
systems that are dependent on embedded
microchips, such as security systems, elevators and
vaults. Management also must evaluate the Year

2000 effect on other strategic business initiatives.
The assessment should consider the potential effect
that mergers and acquisitions, major system
development, corporate alliances, and system
interdependencies will have on existing systems
and/or the potential Year 2000 issues that may arise
from acquired systems.
For example, as the Year 2000 will affect most, if
not all, of an institution's accounting and risk
control systems, there should be close coordination
between business units and the institution's
operational and risk management functions as
conversion programs are executed.
The financial institution or vendor should also
identify resource needs, establish time frames and
sequencing of Year 2000 efforts. Resource needs
include appropriately skilled personnel, contractors,
vendor support, budget allocations, and hardware
capacity. This phase should clearly identify
corporate accountability throughout the project, and
written policies should define reporting, monitoring,
and notification requirements. Finally, contingency
plans should be developed to cover unforeseen
obstacles during the renovation and validation
phases and include plans to deal with lesser priority
systems that would be fixed later in the renovation
phase.
Renovation Phase - This phase includes code
enhancements, hardware and software upgrades,
system replacements, vendor certification, and other
associated changes. Work should be prioritized
based on information gathered during the
assessment phase. For institutions relying on
outside servicers or third-party software providers,
ongoing discussions and monitoring of vendor
progress are necessary. Again, contingency plans
should be developed in case outside servicers are
unable to meet deadlines.
Validation Phase - Testing is a multifaceted process
that is critical to the Year 2000 project and inherent
in each phase of the project management plan. The
interdependence of a fmancial institution's
information systems will require comprehensive
testing of applications with all internal and external
systems that share information. This process
includes the testing of incremental changes to
hardware and software components. In addition to
testing upgraded components, connections with
other systems must be verified, and all changes
should be accepted by internal and external users.
Management should establish controls to assure the
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effective and timely completion of all hardware and
software testing prior to final implementation.
Senior management should specifically monitor the
testing of all mission critical systems. As with the
renovation phase, financial institutions should be in
ongoing discussions with their vendors on the
·
success of their own validation efforts.

belong to larger, integrated systems, financial
institutions' testing and certification processes will
have to be fully coordinated with their vendor's
Year 2000 testing. Management must also ensure
that vendors have the capacity (both financial and
personnel) to complete the project and are willing to
certify Year 2000 compliance.

Implementation Phase - In this phase, systems
should be certified as Year 2000 compliant and be
accepted by the business users. Any potentially
noncompliant mission-critical system should be
brought to the attention of executive management
immediately for resolution. In addition, this phase
must ensure that any new systems or subsequent
changes to verified systems are compliant with Year
2000 requirements.

Data Exchange - The Year 2000 problem also poses
a risk to the quality of information that institutions
exchange with other finns. Large volumes of date
sensitive data are transferred electronically between
financial institutions, their customers, and their
regulators. Institutions will need to know how
methods of data exchange differ among financial
institutions, across vendors, and between other
institutions. Therefore, Year 2000 planning should
allow sufficient time to assess the effect that Year
2000 solutions will have on data transfers. The
project plan should also include testing and
verification, as appropriate, of data exchanges with
clearing associations, governmental entities,
customers and international financial institutions.

Formal certification is not required as it alone is not
sufficient to ensure that a product or service would
operate properly in the unique environment of many
user institutions. Instead, financial institutions
should (a) communicate with their vendors and
conduct due diligence inquiries concerning Year
2000 readiness and also (b) implement their own
appropriate internal testing or verification processes
pertaining to these vendor products and services to
ensure that their systems and data function properly
together. Financial institutions should monitor
closely their vendor's progress in meeting target
deadlines and develop contingency plans for all
vendors that service mission critical applications,
including a trigger date for implementing alternative
solutions, should the vendor not complete its
conversion efforts on time. Contingency plans
should be reviewed at least quarterly.
External Issues
Management should begin immediately to consider the
following areas in its project planning process:
Reliance on Vendors - Management should evaluate
vendor plans and actively monitor their vendor's
progress in resolving Year 2000 issues and the
readiness of their own systems and data for
appropriate testing. Institutions should determine if
vendor contract terms can be revised to include
Year 2000 covenants. Management should be
aware of vendor specific responsibilities and their
institution's vulnerability if the vendor cannot meet
contractual obligations.
Alternate service or software providers should be
considered if vendor solutions or time frames are
inadequate. If purchased products or services
6 • MARCH 1998

Corporate Customers - Many corporate customers
depend on computer systems that must be Year
2000 compliant. Corporate customers who have not
considered Year 2000 issues may experience a
disruption in business, resulting in potentially
significant financial difficulties that could affect
their creditworthiness. Financial institutions should
develop processes to identify, assess and control the
potential Year 2000 credit risk in their lending and
investment portfolios. Institutions may consider
writing Year 2000 compliance into their loan
documentation. WBA has model language for
banks to use to accommodate this requirement. Next
month's issue will discuss it; in the meantime,
copies may be obtained now from WBA. Finally,
loan and credit review officers should consider in
their credit analysis of corporate customers whether
the borrower's Year 2000 conversion efforts are
sufficient to avoid significant disruptions to
operations.
Other Year 2000 Operating Issues
The following issues should also be considered in
addressing Year 2000 planning:
Replacement vs. Repair - Cost and timing
considerations will affect a financial institution's
decision to replace or repair strategic systems.
Those factors may dictate that some systems will be
repaired in the short term and strategically replaced
sometime after January 1, 2000. Conversely, it may

C)
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be more cost effective to accelerate the replacement
of strategic systems.
Cost and Monitoring - As the Year 2000 approaches
and the urgency of fixing problems increases, the
costs of obtaining/retaining qualified staff to
address the problems will undoubtedly rise, perhaps
significantly. Some experts believe that the limited
availability of technical support will be a major
obstacle to making systems Year 2000 compliant.
Knowledge of market conditions for skilled
programmers and developing programs to retain
key personnel may be necessary to ensure that
adequate resources are available throughout the
project's life.
Mergers and Acquisitions (M&As) - The extent of
Year 2000 conversion efforts will bear directly on
corporate M&A strategies since conversions
resulting from M&As will compete for project
managers and technical resources. Acquisition
strategies should include the institution's Year 2000
assessment to the extent possible.
Remote Locations - Remote or overseas operations
also need to devote attention to Year 2000 issues.
In particular, management information systems for
businesses that run semi-autonomously from the
head office must be included in the financial
institution's system inventory and plans. To the
extent that such systems serve as critical controls
for business operations, they could expose the
frnancial institution to significant undetected
vulnerabilities. Appropriate staff members
throughout the organization must be aware of the
risks associated with the Year 2000 issue and how
they might be affected.
Contracts - Legal issues may arise from the lack of
specificity in contract terms dealing with Year 2000
issues. Financial institutions should modify existing
contracts which do not specifically address Year
2000 compliance by the vendor. Otherwise,
conflicts may result regarding the commitment and
responsibility to assure Year 2000 compliance.
Current and future purchases should require Year
2000 certification. If contract changes or
modifications are refused, then the institution
should consider replacing the service or product.

calculation routines need to ,be reviewed to ensure
that leap year calculations are Year 2000 certified.
Supervisory Strategy
The federal banking agencies plan to conduct a
supervisory review of all frnancial institutions' Year 2000
conversion efforts by mid-1998. The federal banking
agencies will utilize uniform examination procedures to
facilitate Year 2000 examinations (these are also included
in the Interagency Statement). Management is encouraged
to use these examination tools to perform internal reviews
or self-evaluations in connection with their own efforts to
address the Year 2000 problem. Examiners will work with
institutions that encounter significant problems addressing
Year 2000 issues.
Focusing on frnancial institutions alone will not prevent
Year 2000 disruptions. The federal banking agencies will
work cooperatively to ensure that supervisory reviews
include data processing service providers and third-party
software vendors who provide services to federally insured
frnancial institutions. This effort will include vendors who
are part of the Multiregional Data Processing Servicer
program and the Shared Application Software Review
program.
By third quarter 1997, the FFIEC recommended that banks
should have identified mission-critical systems and have
set priorities for Year 2000 work. All programming
changes, including code enhancements and revisions,
hardware upgrades, and other associated changes should
be largely completed by 12/31/98. At this time, testing
should also be well underway for mission critical systems.
An institution's failure to appropriately address Year 2000
problems may result in supervisory action. Such action
may include formal or informal enforcement actions, the
denial of applications filed pursuant to Sections 18 and 24,
among others, of the Federal Deposit Insurance Act, civil
money penalties, and a reduction in the management
component rating or the institution's composite rating. As
your bank works on the Year 2000 problem, you may want
to check out the following websites on the Internet:
www.aba.com; www .marketpartners.com;
www.ffiec.gov/#y2k; www.bog.frb.fedus/y2k/;
www.year2000.com. Copies of the May 1997 and/or
December 1997 guidance may be obtained from the
WBA.•

Leap Year - All Year 2000 plans need to address the
leap year - February 29, 2000 - issue. All date and
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WBA is your year 2000 resource! This month's WBA Compliance Journal completes our two-part series on the Year 2000.
This article primarily focuses on Year 2000 issues for commercial loans. In addition, WBA has a sample Year 2000 plan
available free for banks. Finally, you may purchase Year 2000 brochures directed to your business customers that can be used
as statement stuffers, and a Year 2000 briefing booklet from WBA. Call WBA' s Erica Case 608/256-0673, ext. 207, for more
information about WBA's Year 4000 resources.•
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Notice No. 98-5

This month we focus on the March 17, 199 8 Interagency
Statements published by the Federal Financial Institutions
Examination Council (FFIEC) on Year 2000 compliance.
Two were published on this date, the first, "Guidance
Concerning Institution Due Diligence in Connection with
Service Provider and Software Vendor Year 2000
Readiness" and second, "Guidance Concerning the Year
2000 Impact on Customers." The first is discussed briefly
below with the second incorporated into a detailed
discussion of Year 2000 issues for commercial loans.
Both of the Interagency Statements can be obtained from
theWBA.
Service Provider and Software Vendor
Year 2000 Readiness

The purpose of this guidance is to ensure that senior
management and the board of directors of the fmancial
institution establish a due diligence process for
determining the ability of its service providers and
software vendors to become Year 2000 ready. The due
diligence process should enable management to:
l. Identify and assess the mission-critical services and
products provided by service providers and software
vendors.

I

2. Identify and articulate the obligations of the service
provider or software vendor and the institution for
achieving Year 2000 readiness.
3. Establish a process for testing remediated services and
products in the institution's own environment to the extent
possible.
4. Adopt contingency plans for each mission-critical

service and product; and
5. Establish monitoring procedures to verify that the
service provider or software vendor is taking appropriate
action to achieve Year 2000 readiness.
This Interagency Statement addresses each of these five
points in detail.
Due to the pivotal role played by service providers and
software vendors in an institution's operations, the
agencies which make up the FFIEC will augment their
examination of service providers to include focused Year
2000 reviews. Although the agencies will not certify
service providers or software vendors as Year 2000
compliant as a result of these reviews, the agencies will
forward the results of service provider Year 2000
readiness examinations to the serviced institutions that use
these service providers. The agencies will also examine
software vendors that agree to periodic inspections. In
those cases where the software vendor consents, the results
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of Year 2000 readiness will be forwarded to client
institutions.
The examination reports of service providers and software
vendors should not be viewed as a substitute for
independent due diligence of your service provider's and
software vendor's Year 2000 readiness. The examination
reports should not limit a financial institution's efforts to
obtain information directly from service providers and
software vendors. The information contained in an
examination report reflects the Year 2000 readiness of a
service provider and software vendor as of a particular
point in time. When reviewing these reports, institutions
should be aware that circumstances may have changed
since the review was conducted and follow up with the
service provider and software vendor may be necessary.
Financial institutions may find it beneficial to join forces
with other financial institutions in similar circumstances
and coordinate group efforts to evaluate the performance
and testing methodologies of service providers and
software vendors, to participate in testing efforts to the
extent possible, and to evaluate contingency plans. By
working through user groups, financial institutions can
gather and disseminate information on the efforts of
service providers and software vendors, testing
methodologies, contingency plans and monitoring
techniques. User groups also can be useful to encourage
uncooperative service providers and software vendors to
provide more prompt and effective service to client
institutions.
Year 2000 Issues For Commercial Loans

The purpose of this part of the Notice is to inform banks of
suggested procedures to determine the readiness of their
commercial loan customers for the Year 2000 and to
suggest Year 2000 language for commercial loan
documentation.

The federal regulatory agencies have issued several
statements to banks regarding the preparedness of banks
for the Year 2000. More specific to commercial loan
transactions were the statements issued by the FFIEC on
October 21 and December 31, 1997, and just recently in
March, 1998. In the October statement, the agencies
included the following guideline regarding commercial
loan customers:
"Many corporate customers (borrowers) depend
on computer systems that must be Year 2000
compliant. Corporate customers, who have not
considered Year 2000 issues, may experience a
disruption in business, resulting in potentially
significant financial difficulties that would affect
their creditworthiness. Financial institutions
should develop processes to periodically assess
large corporate customer Year 2000 efforts and
may consider writing Year 2000 compliance into
their loan documentation. Loan and credit review
officers should consider in their credit analysis of
large corporate customers whether the borrower's
Year 2000 conversion efforts are sufficient to
avoid significant disruptions to operations."
In the March statement, the agencies outlined the due
diligence process that banks should adopt to manage their
Year 2000-related risks arising from their relationships
with borrowers. The key points in the March statement
from the FFIEC which are important to this Notice are the
following:
l. By June 30, 1998, senior management of banks should
have implemented a due diligence process which
identifies, assesses and establishes controls for the Year
2000 risks posed by customers.

<

2. By September 30, 1998, the assessment of individual
customers' Year 2000 preparedness and the impact on the
bank should be substantially completed.
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3. The agency guidance recognizes that each bank must
tailor its risk management process to its size, its culture
and risk appetite, the complexity of its customers, and its
overall Year 2000 risk exposure.

as well as the model forms included in this Notice to arrive
at a form appropriate for the bank.

4. The bank's due diligence process should identify all
customers representing Year 2000 related risk, evaluate
their Year 2000 preparedness, assess the aggregate Year
2000 customer risks to the bank, and develop appropriate
risk controls to manage and mitigate Year 2000 customer
risks.

One of the statements from the agencies directed that
banks consider writing Year 2000 compliance provisions
into their commercial loan documentation. The March
statement indicated that loan documents should reflect the
degree of risk posed by customers. The March statement
also indicated that management should evaluate the extent
of a borrower's Year 2000 risk during the underwriting
process.

5. The bank's management should provide quarterly
reports to the bank's board of directors that identify
material customers who are not effectively addressing
Year 2000 problems. The report should summarize the
action taken to manage the resulting risk.
Banks received the March statement directly from their
federal regulatory agencies or may request a copy from the
WBA. Banks are encouraged to carefully review the
statement for further details and model forms.

u

These agency statements have caused banks to inquire of
FIPCO whether it will suggest certification forms for
commercial loan customers regarding their compliance
with the Year 2000 and a Year 2000 compliance clause for
commercial loan documentation. This Notice also
responds to those requests.

Commercial Loan Documentation

In considering the inclusion of Year 2000 compliance
provisions in commercial loan documentation, banks may
decide that there are certain commercial loan customers
for which such provisions are appropriate in the
documentation. However, it may not be appropriate to
include Year 2000 compliance provisions in all
commercial loan documentation. In many cases,
commercial loan customers and their creditworthiness or
ability to meet financial and informational obligations to
the bank will be unaffected by the Year 2000. For this
reason, FIPCO does not intend to include Year 2000
compliance provisions in all of its commercial loan
documents. Instead, banks should identify those
commercial loan customers for which the Year 2000
compliance provision would be appropriate and include
the clause in those transactions.

Due Dili2ence By Banks
One of the directives in the December statement from the
agencies is that banks should develop procedures to
periodically assess the Year 2000 efforts of their
commercial customers and the ability of those customers
to meet financial and informational obligations to the
bank. More specifically, the statement directed that banks
develop procedures to identify, assess and control the
potential Year 2000 credit risk in their lending portfolios.

\

)

Included in this Notice is a suggested letter banks may
send to commercial loan customers to determine the
readiness of those customers for the Year 2000. The letter
includes a questionnaire and certification to be completed
by the commercial loan customer. These are only
suggested forms of the letter, questionnaire and
certification, and banks are encouraged to modify the letter
and questionnaire and certification to their specific needs
and interests. The March statement issued by the agencies
also included samples of forms banks may use to evaluate
customer Year 2000 preparedness. Banks are not required
to use the agency forms. However, FIPCO encourages
banks to review the sample forms prepared by the agencies

WBA has prepared a model Year 2000 compliance clause
which banks may include in commercial loan
documentation either by adding it as an addendum to
hardcopy forms used by the bank or by making the
appropriate selection in the Financial Link software made
available by FIPCO. The Financial Link software will be
revised within the next several weeks to permit banks to
select the Year 2000 clause in commercial loan
transactions.
FIPCO has chosen to address the Year 2000 compliance
issue in comniercial loan documentation by preparing an
affirmative covenant or promise by the borrower regarding
the Year 2000 compliance which may be included as an
addendum to commercial loan agreements. The model
clause appears in this Notice. Copies of the enclosed
forms may be obtained from WBA' s Erica Case on 81/2" x
11" paper if desired.
The model clause may be added by the bank in certain
hardcopy forms used by the bank or in documents
produced by Financial Link for the bank. If the bank
elects to add the clause to hardcopy forms, follow these
instructions:
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1. Bank may add clause to Business WBA 448R (4/18/95)
Revolving Credit Agreement by checking box lO(k) and
by attaching the addendum included with this Notice as
Exhibit C to the Agreement. The addendum must be
approved by the bank and the customer.
2. Bank may add clause to Business WBA 448T (6/29/96)
Term Credit Agreement by checking box 8G) and by
attaching the addendum included with this Notice as
Exhibit C to the Agreement. The addendum must be
approved by the bank and the customer.
3. Bank may add clause to the Business WBA 448 BCA
(4/14/97) Business Credit Agreement by attaching the
clause as Exhibit A to the Agreement and by adding the
following sentence in paragraph 7 on the front side of the
form: "This Agreement includes attached Exhibit A."
4. Bank may add clause to the Business WBA 451
(11/29/96) Business Note by attaching the clause as
Exhibit A to the Note and by adding the following
sentence immediately above the signatures on the front
side of the Note: "This Note includes attached Exhibit A."
5. Alternatively, the bank may add clause to the Business
WBA 447 (3/11/95) General Business Security Agreement
by attaching the clause as Exhibit A to the Agreement and
by adding the following sentence in paragraph 4 on the
front side of the Agreement: "This Agreement includes
attached Exhibit A."

you probably know, the Year 2000 computer problem
results from computer programming that identifies years
with two digits instead of four. The problem with such
computer programming is that 2000 is represented by 00,
which some computers will interpret as 1900 and others
will not be able to process at all. At the Bank, we are
working on the technological implications of the Year
2000 so that we do not experience any computer problems
at that time. We are also working with our vendors and
regulators to ensure that we adequately address this
potential problem.
As a commercial loan customer of our Bank, we are
interested in knowing how well your business is
progressing in converting its business technologies to
account for the Year 2000. As a result of our experience
at the Bank, we know that any business which fails to
make its business technologies Year 2000 compliant may
face a potential crisis.
For these reasons, we would like your assurance as a
commercial loan customer of the Bank that your business
is addressing this potential problem. Please complete the
enclosed questionnaire and certification and return it to my
attention. We may request additional assurances from
time to time as we get closer to the Year 2000. If you have
any questions ofme in the meantime, please give me a
call. Thank you for your cooperation.
Very truly yours,
[NAME OF BANK]
By

It is not necessary to add the clause in all of the forms
described above that may be used in a transaction. The
inclusion of the provision in one of the forms used in a
transaction should be sufficient for the bank's purposes.

Its

Amendment to Existin2 Loan Documents

--------------

If the bank would like to add the Year 2000 compliance

provision to existing loan documents in current
transactions, it will be necessary to specifically amend the
appropriate loan document and to obtain the signature of
the borrower to the amendment. A form of an amendment
the bank may use is also included in this Notice. The
amendment will need to be modified to fit the specific
transaction between the bank and its customer.

Model Bank Letter to Commercial Customers

[Bank Stationery]
Dear [Loan Customer]:
We are all well aware of the potential problems that the
Year 2000 may have on our business technologies. As
4 • APRIL 1998

QUESTIONNAIRE AND CERTIFICATION
REGARDING THE YEAR 2000 COMPUTER
PROBLEM

TO:

[Name of Bank]

FROM:

[Name of Business]

We use Year 2000 compliant in this questionnaire and
certification to mean that data processing systems can
accurately and consistently process date and
date-related information (including, but not limited to,
calculating, comparing and sequencing) with dates
prior to, through and beyond January 1, 2000,
including leap year calculations. In addition, data
processing products, individually and in combination,
will provide correct results without interruption when
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more than one year is being processed, and when
moving forward or backward in time across the Year
2000.

1. Does your business have its own computer system,
either owned or leased?
Yes
No
If no, skip to question 8.
If yes, is the computer system maintained by your
employees or by a third party?

7. Does your action plan call for remediation and
preliminary testing of critical systems to be largely
completed by December 31, 1998?
Yes
No
Ifno, when do you expect to complete remediation and
preliminary testing?_ _ _ _ _ _ _ _ _ _ _ _ __
8. Has the business verified Year 2000 compliance of
outside data-processing companies?
Yes
No
Not applicable _ _
If no, when do you intend to verify their compliance?

2. Has your business performed a risk assessment on how
its computer system is affected by the year 2000?
Yes
No

9. Has the business established a testing time frame for its
outside data-processing companies?
Yes
No
Not applicable _ _

If yes, please explain:
Ifno, when do you anticipate making such an assessment?

3. Do you have a detailed action plan to make your
computer system Year 2000 compliant?
Yes
No
(:,,)

If no, when do you expect to establish a testing time
frame?

------------------

10. Will the business have contingency plans for critical
systems in place by December 31, 1998?
Yes
No
Ifno, do you intend to establish such contingency plans?
Yes
No

If no, when do you anticipate developing such a plan?
If yes, when do you plan to establish such contingency
plans? _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
4. Has senior management and the governing board of
your business reviewed and approved the action plan,
established a budget and established deadlines to ensure its
timely completion?
Yes
No
If no, when do you plan to review and approve the action
plan and establish deadlines?

11. Does the business have any ongoing or long-term
contracts that could subject it to liability if it failed to
perform as a result of Year 2000 compliance failure?
Yes
No
Provide details_ _ _ _ _ _ _ _ _ _ _ _ _ _ __

5. Is someone at your business specifically responsible for
managing your Year 2000 action plan?
Yes
No

12. Has the business identified all equipment with
date-sensitive operating controls such as elevators, HVAC,
security systems, manufacturing equipment, etc.?
Yes
No

If yes, please identify that person:

Ifno, when do you plan to complete the inventory?

6. Does your plan have a detailed timetable of
implementation?
Yes
No

What is the date by which you anticipate that this
equipment will be Year 2000 compliant?

Ifno, when do you anticipate developing such a timetable?

13. What is the date by which you will be Year 2000
compliant? _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

_j
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This questionnaire and certification should not be used by
the business and is not intended to be used by the business
to determine whether the business needs to enlist
assistance in assessing and addressing its Year 2000
preparedness or its exposure to risk. For answers and
assistance regarding Year 2000 questions and compliance,
the business should contact qualified professionals of its
choice.

constitute an additional representation and warranty to
Lender under this Agreement. Customer shall
immediately notify Lender in writing of any expected,
likely or actual failure of Customer to be Year 2000
compliant or to successfully convert its Computer Systems
to account for the Year 2000.

I certify that the information provided in this questionnaire
is true and accurate to the best ofmy knowledge. Our
business will be Year 2000 compliant by the date set forth
above. I certify that I am authorized to execute this
statement on behalf of our business.

For Lender
By _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Dated_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

[NAME OF BUSINESS]
By

APPROVED

For Customer
By_ _ _ _ _ _ _ _ _ _ _ _ _ _ __
EXHIBITC
to
TERM CREDIT AGREEMENT [WBA 448T]
Dated

---------

Additional Covenants [Section 8U)]

Its _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
EXHIBITC
to
REVOLVING CREDIT AGREEMENT [WBA 448R]
Dated _ _ _ _ _ _ _ __
Additional Covenants [Section lO(k)]
Year 2000 Compliance. Customer shall take all actions
necessary to assure that any computer based systems
operated by or for the benefit of Customer, including but
not limited to, computers, systems and applications
software, terminal devices, and related communication
networks ("Computer Systems") accurately, properly and
without interruption process, calculate, compare or
sequence date or time data from, into or between the 20th
and 21st Centuries or the years 1999 and 2000 ("Year
2000 Compliance"). Customer represents and warrants
that it has a Year 2000 Compliance program in place, that
adequate Customer resources are committed to Customer's
Year 2000 Compliance program, and that Customer's Year
2000 Compliance program will be completed to attain full
Year 2000 Compliance in a timely manner. At the request
of Lender, Customer shall from time to time disclose its
Year 2000 Compliance program to Lender, provide copies
of any assessment of Customer's Year 2000 Compliance
efforts conducted by a third party, provide copies of any
audits that address Customer's Year 2000 Compliance, and
provide reasonable written assurances satisfactory to
Lender of Customer's continuing Year 2000 Compliance.
Any assurance provided by Customer to Lender shall
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Year 2000 Compliance. Customer shall take all actions
necessary to assure that any computer based systems
operated by or for the benefit of Customer, including but
not limited to, computers, systems and applications
software, terminal devices, and related communication
networks ("Computer Systems") accurately, properly and
without interruption process, calculate, compare or
sequence date or time data from, into or between the 20th
and 21st Centuries or the years 1999 and 2000 ("Year
2000 Compliance"). Customer represents and warrants
that it has a Year 2000 Compliance program in place, that
adequate Customer resources are committed to Customer's
Year 2000 Compliance program, and that Customer's Year
2000 Compliance program will be completed to attain full
Year 2000 Compliance in a timely manner. At the request
of Lender, Customer shall from time to time disclose its
Year 2000 Compliance program to Lender, provide copies
of any assessment of Customer's Year 2000 Compliance
efforts conducted by a third party, provide copies of any
audits that address Customer's Year 2000 Compliance, and
provide reasonable written assurances satisfactory to
Lender of Customer's continuing Year 2000 Compliance.
Any assurance provided by Customer to Lender shall
constitute an additional representation and warranty to
Lender under this Agreement. Customer shall
immediately notify Lender in writing of any expected,
likely or actual failure of Customer to be Year 2000
compliant or to successfully convert its Computer Systems
to account for the Year 2000.

(,)
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APPROVED

()

For Customer

By ______________
For Lender

By _________________

EXHIBIT A
to
BUSINESS NOTE [WBA 451]

For Customer

By _________________

Dated

EXHIBIT A
to
BUSINESS CREDIT AGREEMENT [WBA 448BCA]
Dated

---------

Additional Provisions (Section 7]
Customer agrees and represents and warrants to Lender as
follows:

l)

Year 2000 Compliance. Customer shall take all actions
necessary to assure that any computer based systems
operated by or for the benefit of Customer, including but
not limited to, computers, systems and applications
software, terminal devices, and related communication
networks ("Computer Systems") accurately, properly and
without interruption process, calculate, compare or
sequence date or time data from, into or between the 20th
and 21st Centuries or the years 1999 and 2000 ("Year
2000 Compliance"). Customer represents and warrants that
it has a Year 2000 Compliance program in place, that
adequate Customer resources are committed to Customer's
Year 2000 Compliance program, and that Customer's Year
2000 Compliance program will be completed to attain full
Year 2000 Compliance in a timely manner. At the request
of Lender, Customer shall from time to time disclose its
Year 2000 Compliance program to Lender, provide copies
of any assessment of Customer's Year 2000 Compliance
efforts conducted by a third party, provide copies of any
audits that address Customer's Year 2000 Compliance, and
provide reasonable written assurances satisfactory to
Lender of Customer's continuing Year 2000 Compliance.
Any assurance provided by Customer to Lender shall
constitute an additional representation and warranty to
Lender under this Agreement. Customer shall
immediately notify Lender in writing of any expected,
likely or actual failure of Customer to be Year 2000
compliant or to successfully convert its Computer Systems
to account for the Year 2000.

---------

Additional Provisions
Maker agrees and represents and warrants to Lender as
follows:
Year 2000 Compliance. Maker shall take all actions
necessary to assure that any computer based systems
operated by or for the benefit of Maker, including but not
limited to, computers, systems and applications software,
terminal devices, and related communication networks
("Computer Systems") accurately, properly and without
interruption process, calculate, compare or sequence date
or time data from, into or between the 20th and 21st
Centuries or the years 1999 and 2000 ("Year 2000
Compliance"). Maker represents and warrants that it has a
Year 2000 Compliance program in place, that adequate
Maker resources are committed to Maker's Year 2000
Compliance program, and that Maker's Year 2000
Compliance program will be completed to attain full Year
2000 Compliance in a timely manner. At the request of
Lender, Maker shall from time to time disclose its Year
2000 Compliance program to Lender, provide copies of
any assessment of Maker's Year 2000 Compliance efforts
conducted by a third party, provide copies of any audits
that address Maker's Year 2000 Compliance, and provide
reasonable written assurances satisfactory to Lender of
Maker's continuing Year 2000 Compliance. Any
assurance provided by Maker to Lender shall constitute an
additional representation and warranty to Lender under
this Agreement. Maker shall immediately notify Lender in
writing of any expected, likely or actual failure of Maker
to be Year 2000 compliant or to successfully convert its
Computer Systems to account for the Year 2000.
APPROVED
For Lender

By _________________
For Maker

APPROVED

By ________________

For Lender

By ______________
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EXHIBIT A
to
GENERAL BUSINESS SECURITY AGREEMENT
[WBA447J
Dated - - - - - - - - Additional Provisions [Section 4]
Debtor agrees and represents and warrants to Lender as
follows:

Year 2000 Compliance. Debtor shall take all actions
necessary to assure that any computer based systems
operated by or for the benefit of Debtor, including but not
limited to, computers, systems and applications software,
terminal devices, and related communication networks
("Computer Systems") accurately, properly and without
interruption process, calculate, compare or sequence date
or time data from, into or between the 20th and 21st
Centuries or the years 1999 and 2000 ("Year 2000
Compliance"). Debtor represents and warrants that it has a
Year 2000 Compliance program in place, that adequate
Debtor resources are committed to Debtor's Year 2000
Compliance program, and that Debtor's Year 2000
Compliance program will be completed to attain full Year
2000 Compliance in a timely manner. At the request of
Lender, Debtor shall from time to time disclose its Year
2000 Compliance program to Lender, provide copies of
any assessment of Debtor's Year 2000 Compliance efforts
conducted by a third party, provide copies of any audits
that address Debtor's Year 2000 Compliance, and provide
reasonable written assurances satisfactory to Lender of
Debtor's continuing Year 2000 Compliance. Any
assurance provided by Debtor to Lender shall constitute an
additional representation and warranty to Lender under
this Agreement. Debtor shall immediately notify Lender
in writing of any expected, likely or actual failure of
Debtor to be Year 2000 compliant or to successfully
convert its Computer Systems to account for the Year
2000.
APPROVED
For Lender
By_ _ _ _ _ _ _ _ _ _ _ _ _ _ __
For Debtor
By _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Model Amendment to Existini: Loans
AMENDMENT
to

THIS AMENDMENT, made as of
8 • APRIL 1998

_ _ _ _ _ _ _ _, to [Identify loan agreement, note or
security agreement by name] [executed by and between
the undersigned Lender and the undersigned Customer]
[executed by the undersigned Customer to the undersigned
Lender] dated _ _ _ _ _ _ _ ("Agreement").
WHEREAS, Lender and Customer consider the Year
2000 problem to be of such significance to the financial
condition of Customer that certain additional duties and
representations and warranties by Customer to Lender are
deemed necessary modifications to the existing loan
transaction between Lender and Customer evidenced by
the Agreement; and
WHEREAS, Lender and Customer wish to amend the
Agreement to incorporate certain duties and
representations and warranties by Customer to Lender
regarding Customer's compliance with the Year 2000
problem.
NOW, THEREFORE, in consideration of the
foregoing promises, and other good and valuable
consideration, the receipt and sufficiency of which is
acknowledged, Lender and Customer agree as follows:
1. Add the following provision to paragraph _ _ _ _ of
the Agreement:

Year 2000 Compliance. Customer shall take all actions
necessary to assure that any computer based systems
operated by or for the benefit of Customer, including but
not limited to, computers, systems and applications
software, terminal devices, and related communication
networks ("Computer Systems") accurately, properly and
without interruption process, calculate, compare or
sequence date or time data from, into or between the 20th
and 21st Centuries or the years 1999 and 2000 ("Year
2000 Compliance"). Customer represents and warrants
that it has a Year 2000 Compliance program in place, that
adequate Customer resources are committed to Customer's
Year 2000 Compliance program, and that Customer's Year
2000 Compliance program will be completed to attain full
Year 2000 Compliance in a timely manner. At the request
of Lender, Customer shall from time to time disclose its
Year 2000 Compliance program to Lender, provide copies
of any assessment of Customer's Year 2000 Compliance
efforts conducted by a third party, provide copies of any
audits that address Customer's Year 2000 Compliance, and
provide reasonable written assurances satisfactory to
Lender of Customer's continuing Year 2000 Compliance.
Any assurance provided by Customer to Lender shall
constitute an additional representation and warranty to
Lender under this Agreement. Customer shall
immediately notify Lender in writing of any expected,
likely or actual failure of Customer to be Year 2000
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compliant or to successfully convert its Computer Systems
to account for the Year 2000.

CUSTOMER

2. All other terms and conditions of the Agreement remain
in full force and effect. Customer acknowledges receipt of
a copy of this Amendment.

(Name and Address of Customer)

LENDER

By _ _ _ _ _ _ _ _ _ _ _ _ __
Its _ _ _ _ _ _ _ _ _ _ _ _ ·•

(Name and Address of Bank)
By _ _ _ _ _ _ _ _ _ _ _ _ __
Its _ _ _ _ _ _ _ _ _ _ __

REGULA TORY SPOTLIGHT
(~)

Agencies Expand Examination Cycle for
Certain Small Insured Institutions.
The Board of Governors of the Federal Reserve System
(FRB), the Office of the Comptroller of the Currency
(OCC), the Federal Deposit Insurance Corporation (FDIC),
and the Office of Thrift Supervision (OTS) (collectively,
the Agencies) are adopting as a final rule their joint
interim rule implementing section 306 of the Riegle
Community Development and Regulatory Improvement
Act of 1994 (CDRIA) and section 2221 of the Economic
Growth and Regulatory Paperwork Reduction Act of 1996
(EGRPRA). Together, section 306 of CDRI and section
2221 ofEGRPRA authorize the Agencies to increase the
asset size of certain financial institutions that may be
examined once in every 18-month period, rather than once
in every 12-month period, from $100 million to a revised
limit of $250 million. This final rule makes certain
institutions that have $250 million or less in assets eligible
for the 18-month examination schedule. The rule is
effective 4/2/98, and copies may be obtained from the
WBA. Federal Register, Vol. 63, No. 63, 4/2/98, 1637816381.

I

FRB Proposes Changes to Several Regulations
for Delivery of Disclosures by Electronic
Means.
Regulation E
The FRB is amending Regulation E which implements the
Electronic Fund Transfer Act (EFTA). The EFTA
establishes certain rights, liabilities, and responsibilities of
participants involved in electronic fund transfers (EFTs) to
and from consumer asset accounts. Among other things,
the act and regulation require disclosures about the terms
and conditions of EFT services, account activity, error
resolution, and authorizations or confirmations concerning
EFTs. These disclosure must generally be provided in
writing. In May 1996, the FRB issued a proposed rule
permitting financial institutions to satisfy the requirement
that certain disclosures and other information be in writing
by sending information electronically subject to certain
requirements. The interim rule allows depository
institutions or other entities subject to the act to deliver by
electronic communication any of these disclosure and
other information required by the Act and regulation, as
long as the consumer agrees to such delivery. For
purposes of the regulation, an electronic communication is
a message transmitted electronically that allows visual text
to be displayed on equipment such as a modem-equipped
computer. This interim rule permits financial institutions
to begin implementing systems that allow for the
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In looking over the last 11 issues of WEA Compliance Journal, a lot has happened in the compliance area to keep everyone
very busy and this publication filled with information. This month's issue of WEA Compliance Journal is a good example of
the variety of topics affecting a financial institution's compliance function. The "Special Focus" section reviews a new law
affecting institutions regarding delinquent child support payments. Also, the Year 2000 continues to be an issue receiving a lot
of attention from regulators. The "Judicial Spotlight" discusses a Wisconsin negligence case involving forged checks, and,
finally, the "Regulatory Spotlight" highlights many federal regulatory proposals and final rules.•

I

SPECIAL FOCUS
\

Notice Regarding Changes in the Child
Support Laws Affecting Financial
Institutions
Notice No. 98-6

Governor Thompson recently signed into law changes to
the child support system that dramatically affect financial
institutions. WBA has spent the last several years working
with the state and lobbying in the legislature on these
changes to try to ensure that financial institutions were
represented in this process. Please see the November,
1997 issue of WEA Compliance Journal for a brief
introduction to this topic. This Notice is intended to
review the new law in some detail. More information on
these changes will be forthcoming from WBA as rules are
developed or when the lien docket system is in place.
A. Financial Institution Matching Program

Under the new law, every financial institution in Wisconsin
will be required to participate in the financial records
matching program with the Department of Workforce
Development ("DWD"). The financial institution can
choose one of two methods for participating in the
program: the financial institution matching option or the
state matching option.

Financial institution matching option

Under the financial institution matching option, DWD will
provide the financial institution at least once each calendar
quarter with a list of delinquent obligors (an obligor is a
person who is obligated to pay court-ordered support).
The list will include the obligor's name and social security
number. The financial institution must then determine
whether any obligor has an ownership interest in an
account maintained at the financial institution. An
"account" is defined as a demand deposit account,
checking or negotiable withdrawal order account, savings
account, time deposit account or money market mutual
fund account.
If the financial institution determines that an obligor has an
ownership interest in an account at the financial institution,
the financial institution must provide DWD with a notice
containing the obligor's name, address, social security
number or other taxpayer identification number and
account information, including the account number, the
account type, the nature of the obligor's interest in the
account, and the balance of the account at the time that the
record match is made.
State matching option

Under the state matching option, the financial institution
must, at least once each calendar quarter, provide DWD
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with a list of all accounts maintained at the financial
institution. The list must include the name and social
security number or TIN of each account holder and a
description of each account holder's interest in the account.
DWD will then match the financial institution's list with its
own. If there are any matches, DWD will then request the
financial institution to provide the obligor's address, type
of account, account number and the balance in the account.
Financial institutions and their employees, agents, officers
and directors are prohibited from using any information
they obtain from DWD for any purpose except to match
their records with those ofDWD. Financial institutions
may not disclose or retain any information they receive
from DWD. A violation of this provision may result in a
fine or imprisonment for not more than a year. However,
a financial institution will not be liable for disclosing any
information to DWD or any other agency delegated by
DWD for receiving information required to be given under
this data match program.
Under the new statute, DWD is required to create rules
specifying the procedures for implementing the program.
DWD will enter into agreements with each financial
institution for transmittal of all the information needed to
operate the data match program. To the extent feasible,
DWD would like to transmit and receive information
through an automated data exchange. Also, the rules will
provide for some reimbursement to the financial institution
in an amount not to exceed their actual costs of
participation in the data match program, and will define the
term "ownership interest'' in an account. DWD has not yet
completed drafting the rules.
We are unsure when this new system will be implemented.
DWD must complete drafting the rules in the next year.
Before the matching program can be implemented,
however, computer systems and other requirements must
be completed. DWD does not anticipate that the matching
program will be in place in the next year.

B. Liens and Levies for the Enforcement of
Support
Under the new law, DWD will create and maintain a statewide support lien docket of all delinquent obligors. If a
person fails to pay any court-ordered amount of support,
that amount becomes a lien in favor ofDWD upon all
property of the person when the information is entered into
the docket. The lien becomes effective when the docket is
delivered to the register of deeds in the county where the
obligor's property is located and to each state agency that
titles personal property. A lien created under this section is
not effective against a good faith purchaser of titled
personal property unless the lien is recorded on that title.
Levy against financial accounts
After DWD has effected a lien, it may then send a notice of
levy to a financial institution instructing the institution to
prohibit the closing of or withdrawal from one or more
accounts that the obligor owns in whole or in part at the
financial institution, up to an amount sufficient to pay the
delinquent support owed, financial institution fees set forth
in an account agreement and estimated levy fees and costs.
The fmancial institution must maintain a freeze on the
amount specified in the notice until it receives further
notice from DWD or a court. A fmancial institution may
continue to collect its normal fees, under the terms of the
account agreement (including early withdrawal penalties),
on frozen accounts.
After DWD sends notice to the fmancial institution, it must
send a copy of the notice of levy to the obligor and any
other person who has an ownership interest in the account.
The obligor and DWD may then begin a series of hearings
aimed at determining the amount owed. At the end of the
hearing process or if no hearing is requested after at least
21 business days from the date of the notice of levy, D WD
or a court will notify the fmancial institution where the
funds in the account should be distributed.
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Levy against personal and real property of the obligor
The new statute provides a mechanism for DWD to enforce
its liens against the personal and real property of the
obligor. DWD must, among other things, notify all other
parties who have an interest in the personal and real
property of all court hearings and advertisements of the
sale of the property. Secured creditors must be notified
and will have an opportunity to protect their interests in the
property. Also, DWD must disclose to a consumer
reporting agency the amount of overdue child support
owed by a parent.
Priority of child support lien

A lien on the obligor's property has the same priority, from
the date that it is effective, as any other judgment
constituting a lien on the property. The lien is effective for
five years. Financial institutions should, therefore, review
the records of the register of deeds and any state agency
that titles personal property for child support liens, before
lending funds to individuals. The lien docket system has
not been implemented and DWD does not yet have a
specific date for its start-up.

FFIEC Issues Guidance Concerning
Testing for Year 2000 Readiness.
Notice No. 98- 7

The Federal Financial Institutions Examination Council
(FFIEC) has issued several statements on the Year 2000
problem. These interagency statements address key phases
in the Year 2000 process, specific responsibilities of the
board of directors and senior management with regard to
the business risks, the due diligence process in connection
with service providers and software vendors, and risks
associated with financial institution customers. The
FFIEC considers testing to be the most critical phase of the
Year 2000 readiness process. Failure to conduct thorough
testing may mask serious remediation problems. Failure to
properly identify or correct those problems could threaten
the safety and soundness of the institution.
The purposes of this guidance, dated 4/10/98, is to
describe FFIEC expectations regarding the Year 2000
testing efforts of financial institutions. This guidance
identifies key milestones and testing methods for financial
institutions to use to prepare their systems and applications
for the Year 2000. The following is a brief summary of
the FFIEC guidance and is intended to update the previous
two notices published in WEA Compliance Journal on the
Year 2000.

•

Each financial institution is unique and management
should determine the best testing strategies and plans
for its organization taking into account the size of the
institution, the complexity of its operation, and the
level of its own business risk exposure to the Year
2000. Ultimately, each financial institution is
responsible for ensuring its readiness for the Year
2000.
The FFIEC expects financial institutions to meet key
milestones in their Year 2000 testing process.
Financial institutions should develop and implement a
written testing strategy and plan to test both internal
and external systems (including hardware, software,
and environmental systems). Financial institutions
should test mission-critical systems first. The plans
should include, at a minimum, the following
elements: testing environment, testing methodology,
testing schedules, human and financial resources,
critical test dates, documentation, and contingency
planning.
Management should ensure that qualified sources
verify the testing process.

The FFIEC expects financial institutions to meet the
following key milestones in their Year 2000 testing
process. On or before:
June 30, 1998: Institutions should complete the
development of their written strategies and plans.
September 1, 1998: Institutions processing in-house and
service providers should have commenced testing of
internal mission-critical systems, including those
programmed in-house and those purchased from software
vendors.
December 31, 1998: Testing of internal mission-critical
systems should be substantially complete. Service
providers should be ready to test with customers.
March 31, 1999: Testing by institutions relying on
service providers for mission-critical systems should be
substantially complete. External testing with material
other third parties (customers, other financial institutions,
business partners, payment system providers, etc.) should
have begun.
June 30, 1999: Testing of mission-critical systems should
be complete and implementation should be substantially
complete.

)
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Each financial institution is unique and management
should determine the best testing strategies and plans
for its organization taking into account the size of the
institution, the complexity of its operation, and the
level of its own business risk exposure to the Year
2000. Ultimately, each fmancial institution is
responsible for ensuring its readiness for the Year
2000.

Levy against personal and real property of the obligor

The new statute provides a mechanism for DWD to enforce
its liens against the personal and real property of the
obligor. DWD must, among other things, notify all other
parties who have an interest in the personal and real
property of all court hearings and advertisements of the
sale of the property. Secured creditors must be notified
and will have an opportunity to protect their interests in the
property. Also, DWD must disclose to a consumer
reporting agency the amount of overdue child support
owed by a parent.
Priority of child support lien

A lien on the obligor's property has the same priority, from
the date that it is effective, as any other judgment
constituting a lien on the property. The lien is effective for
five years. Financial institutions should, therefore, review
the records of the register of deeds and any state agency
that titles personal property for child support liens, before
lending funds to individuals. The lien docket system has
not been implemented and DWD does not yet have a
specific date for its start-up.

FFIEC Issues Guidance Concerning
Testing for Year 2000 Readiness.
Notice No. 98- 7

The Federal Financial Institutions Examination Council
(FFIEC) has issued several statements on the Year 2000
problem. These interagency statements address key phases
in the Year 2000 process, specific responsibilities of the
board of directors and senior management with regard to
the business risks, the due diligence process in connection
with service providers and software vendors, and risks
associated with fmancial institution customers. The
FFIEC considers testing to be the most critical phase of the
Year 2000 readiness process. Failure to conduct thorough
testing may mask serious remediation problems. Failure to
properly identify or correct those problems could threaten
the safety and soundness of the institution.
The purposes of this guidance, dated 4/10/98, is to
describe FFIEC expectations regarding the Year 2000
testing efforts of fmancial institutions. This guidance
identifies key milestones and testing methods for financial
institutions to use to prepare their systems and applications
for the Year 2000. The following is a brief summary of
the FFIEC guidance and is intended to update the previous
two notices published in WBA Compliance Journal on the
Year 2000.

The FFIEC expects fmancial institutions to meet key
milestones in their Year 2000 testing process.

•

Financial institutions should develop and implement a
written testing strategy and plan to test both internal
and external systems (including hardware, software,
and environmental systems). Financial institutions
should test mission-critical systems first. The plans
should include, at a minimum, the following
elements: testing environment, testing methodology,
testing schedules, human and fmancial resources,
critical test dates, documentation, and contingency
planning.
Management should ensure that qualified sources
verify the testing process.

The FFIEC expects financial institutions to meet the
following key milestones in their Year 2000 testing
process. On or before:
June 30, 1998: Institutions should complete the
development of their written strategies and plans.
September 1, 1998: Institutions processing in-house and
service providers should have commenced testing of
internal mission-critical systems, including those
programmed in-house and those purchased from software
vendors.
December 31, 1998: Testing of internal mission-critical
systems should be substantially complete. Service
providers should be ready to test with customers.
March 31, 1999: Testing by institutions relying on
service providers for mission-critical systems should be
substantially complete. External testing with material
other third parties (customers, other fmancial institutions,
business partners, payment system providers, etc.) should
have begun.
June 30, 1999: Testing of mission-critical systems should
be complete and implementation should be substantially
complete.
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The FFIEC estimates that testing will consume 50 to 60
percent of the time, funding, and personnel needed to
make financial institutions Year 2000 ready. Testing is
critical to ensure that remediation efforts work effectively.
Financial institutions must test because of the widespread
changes being required to become Year 2000 ready. The
software and hardware changes may not affect only one
isolated application or system, but they may affect many
internal systems and interfaces with internal and external
entities.
The FFIEC expects financial institutions to manage
effectively the Year 2000 testing process, regardless of
how individual systems are developed and operated. In
practice, the controls necessary to manage the testing
process effectively will differ depending on the design of
the financial institution's system, interfaces with third
parties, and the type of testing used. Management is
responsible for ensuring that testing is conducted by the
party in the best position to perform the testing and assess
the results.
Given the size and complexity of an institution and its
testing needs, the FFIEC recognizes that the testing
process may present a myriad of problems to financial
institutions that program systems "in-house" as well as
financial institutions that rely on service providers and
software vendors. Some of these problems may involve
only the coordination of available resources and timing,
while others may entail more fundamental issues regarding

a financial institution's ability to remediate all systems
successfully by the Year 2000.
Financial institutions should test mission-critical systems
first, as the failure of mission-critical services and products
will have a significant adverse impact on the institution's
operations and financial condition. Each system and
application should be evaluated and tested based on its
importance to the institution's continuing operations and
the costs and time required to implement alternative
solutions. The FFIEC expects financial institutions to
obtain sufficient information to determine if their missioncritical service providers and software vendors are able to
test successfully products and services to ensure that
service providers and software vendors are Year 2000
ready. The failure of these service providers and software
vendors to test adequately their products and services
could pose a risk to the safety and soundness of financial
institutions.
Financial institutions may find it beneficial to join forces
with other financial institutions in similar circumstances
and coordinate group efforts to evaluate the performance
and testing methodologies of service providers and
software vendors. Such user groups also can be beneficial
to financial institutions as a forum to exchange ideas and
information on testing within the institution's own
environment.
A copy of the complete April 10, 1998 Interagency
Statement may be obtained from the WBA.•

JUDICIAL SPOTLIGHT
Bank Successful in Negligence Action
Involving Forged Checks
The Wisconsin Court of Appeals, District 1, decided on
February 10, 1998, a case important to the banking
industry involving a negligence action against Firstar
Bank. The title of the case is Borowski v. Firstar Bank
Milwaukee, NA. Jerrold Borowski, individually and as
personal representative of the estate of his father, appeals
from a trial court's grant of summary judgment to Firstar
Bank Milwaukee ("Bank") dismissing Borowski's
negligence action against the Bank.
The facts material to the appeal are not in dispute.
Borowski maintained two accounts with the Bank - his
account and the account for his father's estate. According
to an affidavit submitted to the trial court by Borowski, a
4 • MAY 1998
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woman named Kaczmarek, someone Borowski thought he
was going to marry, "systematically took approximately
$100,000" from the estate's account with the Bank, and
"approximately $50,000" from his personal account with
the Bank. Borowski's affidavit accused Kaczmarek of
using "forged checks, telephone transfers, and forged
handwritten notes which she left in the overnight
depository boxes at the Bank's branches, requesting that
they send cashier's checks for various sums" to him,
which she intercepted.
Borowski claimed that the Bank negligently paid forged
checks drawn on both the estate account and his personal
account by Kaczmarek, and that the Bank negligently
honored other requests for money she made, including the
forged notes for cashier's checks described above. The
trial court held that Borowski did not comply with his
contractual obligation to timely notify the Bank that there
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SPECIAL FOCUS
New State Laws Affect Banking
Notice No. 98-8
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The Legislature was very active in its passage of laws
affecting fmancial institutions. This article highlights
those laws. The Legislature passed additional bills which
have not been signed by the Governor as of this date. A
future article will address those additional bills.
Agricultural Exemption

.1

Wisconsin Act 302 excludes agricultural transactions from
the Wisconsin Consumer Act. The Wisconsin Consumer
Act has applied to consumer transactions of$25,000 or
less incurred primarily for personal, family, household or
agricultural purposes since 1973. This Act amends the
Wisconsin Consumer Act to provide that the Wisconsin
Consumer Act does not apply to transactions that are
primarily for an agricultural purpose, subject to two
exceptions. The first exception is that Chapter 427 on
debt collection practices continues to be applicable to
agricultural transactions. Chapter 427 prohibits certain
egregious collection practices which should not affect the
practices offmancial institutions in any significant way.
The second exception is a new section of the Wisconsin
Consumer Act applicable to agricultural transactions
which prohibits a creditor from charging, collecting or
receiving any fmance charge or fee unless the charge or
fee is clearly disclosed in writing to the customer and
agreed to by the creditor and the customer. These changes
are effective July 1, 1998.

The WBA is revising the WBA agricultural lending forms

to remove provisions pertaining to the Wisconsin
Consumer Act and to permit the disclosure of finance
charges and fees as required under the new agricultural
section in the Wisconsin Consumer Act. The revised
agricultural forms will be available to financial institutions
later this summer. In the meantime, financial institutions
may continue to use their existing supplies of agricultural
forms provided they understand that certain provisions of
those forms were designed to comply with the
requirements of the Wisconsin Consumer Act.
Tax Relief
Wisconsin Act 237, the budget adjustment bill, grants an
exemption from general property taxes for computers,
including main frame computers, mini computers, personal
computers, network personal computers, servers,
terminals, monitors, disk drives, tape drives, printers,
system software, pre-written software and custom
software. This exemption does not apply to fax machines,
copiers and equipment with embedded computerized
components or telephone systems. Section 70.11(39),
Wis. Stats. The computer exemption takes effect on
January 1, 1999.
Wage Lien Reversed
Wisconsin Act 237, the budget adjustment bill, reverses a
recent Wisconsin court decision which granted priority to
a wage lien filed by an employee for unpaid wages over a
prior security interest perfected by a financial institution.
Financial institutions were concerned about this case and
its effect on security interests and mortgages perfected
prior to the wage lien. This Act revises the wage lien
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statute to provide that the lien takes precedence over all
liens or mortgages against the employer that originate after
the wage lien takes effect. A wage lien on real property
takes effect once a notice of lien is filed with the Clerk of
Circuit Court and a copy is served on the employer. A
wage lien on personal property takes effect when a notice
of the lien is filed with DFI and a copy is served on the
employer. The definition of"employee" entitled to file a
wage claim is also redefined to exclude officers or
directors of a corporation, a member or manager of a
limited liability company, a partner of a partnership or
joint venture or the owner of a sole proprietorship.
Sections 109.0l(l)(r) and 109.09(2), Wis. Stats. These
changes are effective June 17, 1998.

Child Support Requirements
Wisconsin Act 191 creates a new child support lien for
unpaid child support payments against property of the
obligor and a new requirement for disclosure of financial
records for child support enforcement purposes. The
implementation of these provisions is delayed pending
rulemaking by the Department of Workforce
Development. The WBA previously distributed a
description of the new child support legislation to its
members.
Statutory Power of Attorney Form
Wisconsin Act 233 makes certain technical changes in the
statutory power of attorney form. In the new form, the
person granting the power initials lines which grant the
power to generally engage in actions relating to specific
areas, such as banking transactions. The form does not
include the former list of specific powers. Financial
institutions also need to be very alert to the limitations on
the effectiveness of a statutory power of attorney form.

The form provides that the basic power of attorney
becomes effective on any one of the following dates:

)
1. Once the principal signs it and it will continue in
effect even if the principal becomes disabled or
incapacitated.
2. Once the principal signs it and becomes disabled
or incapacitated. Under this provision, the power
does not become effective until the principal
becomes disabled or incapacitated.
3. Once the principal signs it and the power ceases
to be effective when the principal becomes
disabled or incapacitated. This is not a durable
power of attorney.
Financial institutions may expect to be presented with the
revised Wisconsin basic power of attorney form by
persons designated to exercise financial powers. Be sure
to carefully review the statutory power of attorney form to
determine its effectiveness and its applicability to banking
transactions. Section 243.10, Wis. Stats., effective May
14, 1998.

Vehicle Lien Chani:es
/

Wisconsin Act 27 modifies Section 342.22(3), Wis. Stats.,
which sets forth the time limits on how long the
Department of Transportation (DOT) will keep a security
interest on their records for certain types of vehicles for
which certificates of title are required. In the past, DOT
limited this to 16 years for mobile homes and 6 years for
other vehicles (other than mobile homes and truck
tractors). With the signing of this Act, the time frames
have been extended to 20 years for mobile homes and 10
years for other vehicles. These changes are effective
October 14, 1997.
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Miscellaneous Bankin2 Provisions
Wisconsin Act 138 amends the banking laws to clarify the
authority of banks exercising trust powers to deposit
uninvested trust funds in affiliated banks that are members
of the FDIC. This change incorporates a prior change to
Wisconsin law inadvertently dropped in a recent rewrite of
Wisconsin's banking laws. Section221.0316(3)(b), Wis.
Stats., effective May 5, 1998.
Wisconsin Act 144 makes certain modifications to the
laws applicable to savings banks and savings and loan
associations, effective May 5, 1998.

1. Amends Section 214.485(8) to increase the
savings bank aggregate loan limit for business,
corporate, commercial and agricultural loans
from 10% to 20% of total assets unless a greater
amount is authorized by the Division of Savings
and Loan.
2. Amends Section 214.485(9) to increase the
savings bank aggregate loan limit for personal,
family or household loans from 10% to 20% of
total assets unless a greater percentage is
authorized by the Division of Savings and Loan.
3. Adds new Section 214.485(11) to authorize
savings banks to lend funds through credit cards
or credit card accounts.
4. Amends Section 214.49(14) to clarify the
authority of savings banks to invest in marketable
investment securities by providing that those
securities include marketable corporate debt
instruments rated in one of the four highest
categories by a nationally recognized rating
service. This amendment also increases the total
amount of securities of any one issuer or obligor
held by a savings bank from 5% to 10% of
capital. This amendment also changes the
aggregate limit for such transactions from 15% of
capital to 10% of total assets unless a greater
percentage is authorized by the Division of
Savings and Loan.

)

5. Adds new Section 214.502 to permit savings
banks to make certain non-conforming loans
secured by real property used primarily for
residential or farming purposes, even if those
loans do not comply with requirements that they
be adequately underwritten and reserved against
in accordance with the rules of the Division of
Savings and Loan. The total amount of such nonconforming loans cannot exceed 5% of total

assets. A similar change is made to Section
215.215 for savings and loan associations to
provide that an association may make such
nonconforming loans not to exceed in the
aggregate 5% of total assets notwithstanding
generally accepted underwriting standards.
6. Amends Section 214.715(4) to eliminate the
requirement that the Division of Savings and
Loan give notice and provide an opportunity for a
hearing if a savings bank intends to relocate its
home office or branch office to some other
location more than one mile from its current
location. Under the revised section, a savings
bank applies to the Division for the relocation,
and the Division determines the need for the
relocation and whether undue injury or harm
would be caused to any savings bank doing
business in the area or the vicinity of the
proposed relocation. A similar change is made to
Section 215.03(7) for savings and loan
associations. These amendments first apply to
applications submitted on or after May 5, 1998.
7. Amends Section 215.50(7) to permit a savings
and loan association board of directors to create a
fund or join a pension system or enter into a
deferred compensation agreement for the
retirement of directors subject to the prior
approval of the Division of Savings and Loan.
This section already permits such compensation
plans for officers and employees.
Wisconsin Act 145 makes significant changes to
subchapter II of Chapter 224 governing mortgage bankers,
loan originators and mortgage brokers. These changes are
effective May 5, 19.98. The changes are not covered in
this article because of their general inapplicability to
financial institutions.
Wisconsin Act 146 makes certain technical changes to the
banking laws applicable to state banks, effective May 5,
1998. Most of these changes constitute technical
corrections to the BREA bill previously passed by the
Legislature.

l. Amends Section 220.04(l)(a) to require the
Division of Banking to examine state banks at
least once every 18 months. The prior
requirement was at least once each year.
2. Repeals Section 221.0205(2) regarding the nonimpairment of capital stock. This was an obscure
section which meant very little to the Division of
Banking or state banks. The Division of Banking
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has other powers available to it to deal with the
impairment of capital.
3. Modifies Section 221.0302(5) permitting a bank
to act as an agent for another bank by eliminating
the requirement that there be a contract between
affiliated banks. The requirement for a contract
continues for agency relationships between
unaffiliated banks.
4. Adds new Section 221.06105 to permit a board of
directors to take an action without a meeting if
the action is taken by all members of the board.
The action must be evidenced by a written
consent describing the action taken, signed by
each director and retained by the bank.
5. Amends interstate banking provisions to clarify
that in a transaction in which approval of the
Division of Banking is not required because the
transaction is expressly permitted under federal
law, the out-of-state bank that results from the
transaction must still give notice of the proposed
transaction to the Division of Banking. The
notice must be accompanied by a filing fee.
6. Creates new Section 221.0903 regarding the
regulation and supervision of in-state branches
maintained by out-of-state state banks. This
Section requires that certain notices be given to
the Division of Banking and authorizes the
Division of Banking to issue rules establishing
periodic reporting requirements for out-of-state
state banks maintaining in-state branches. This
Section also permits the Division of Banking to
examine an in-state branch maintained by an outof-state state bank. The Division of Banking may
also issue rules establishing assessments for instate branches of out-of-state state banks.
Wisconsin Act 142 repeals a provision of Wisconsin law
which had rejected the federal preemption of state interest
rate provisions. The Wisconsin rejection of the federal
preemption of state interest provisions did not have any
consequence for loans made in this state by financial
institutions located in this state. However, there was some
concern about the authority of state chartered financial
institutions in this state to export interest rates to other
states and the authority of out-of-state state financial
institutions to export interest rates into this state. The
repeal of this rejection of the federal preemption should
resolve these concerns. The Act is effective May 5, 1998.
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Uniform Commercial Code Changes
Wisconsin Act 265 amends the Uniform Commercial
Code (UCC) to eliminate the requirement that a farm
security agreement and UCC financing statement covering
crops contain a description of the real estate. It is no
longer necessary to include a description of the real estate
in a security agreement and UCC financing statement
covering crops. However, the requirement for describing
the real estate continues for timber, minerals and fixtures.
Be aware that the laws of other states may contain the
requirement for a description of the land for crops, so
financial institutions doing business in other states must
make certain to check the applicable laws. The WBA 711
Farm Security Agreement and UCC-1 financing statement
are being revised to eliminate the provisions for describing
the land when the collateral includes crops. The revised
forms should be available to financial institutions later this
summer. These changes first apply to security agreements
entered into, extended or renewed after June 24, 1998, and
to UCC financing statements filed on or after June 24,
1998.
Wisconsin Act 279 creates new Section 402.326(5)
of the Uniform Commercial Code to provide that
consumer goods delivered or consigned to a person for
sale do not become the property of that person unless that
person "fully pays for the goods." Furthermore, any
payment received by the person to whom the consumer
goods are delivered or consigned for sale is the property of
the person who delivered or consigned the consumer
goods and those payments are not subject to the claims of
creditors of the person to whom the consumer goods were
delivered or consigned. Under prior law, such consumer
goods were generally subject to the claims of the creditors
of the person to whom the consumer goods were delivered
or consigned while they were in that person's possession.
The prior law led to harsh results in some cases. Any
creditor doing business with a dealer of such consumer
goods must be aware that such consumer goods and
payments for them by purchasers will continue to be the
property of the original owners.
Wisconsin Act 297 amends the Uniform Commercial
Code to create a new chapter that governs investment
securities. The new chapter is called Article 8. The Act
also amends Article 9 which governs secured transactions.
These changes to Articles 8 and 9 are consistent with
uniform changes made in most other states. Any financial
institution taking a security interest in an investment
security, including stocks, bonds and other investment
securities must make certain that it complies with the new
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law. In general, a creditor may continue to perfect its
security interest in certificated securities by possession of
the security. For securities held through a securities
intermediary, a creditor can perfect its security interest by
obtaining control of the investment security either by
execution of a control agreement with the securities
intermediary or by transferring the securities to an account
in the creditor's name. A creditor may also file a UCC-1
financing statement to perfect a security interest in
securities held through a securities intermediary.
However, the filing provides only limited protections to
the secured creditor and will generally lose to another
creditor who exercises control over the investment
securities. Financial institutions interested in more details
regarding these changes may purchase a 1998 Advance
Loan Documentation Workshop Notebook from the WBA.
The Notebook contains an extensive discussion of the new
law. The WBA is also drafting a standard control
agreement financial institutions may use in this state with
securities intermediaries.
If a security interest in an investment security is perfected
on or before July I, 1998, but the perfection method would
not suffice to perfect a security interest under this new law,
the security interest remains perfected for a period of 4
months after July 1, 1998, and will continue to be
perfected after that date only if appropriate action is taken
to perfect the security interest under this new law within
that 4 month period. A security interest which was
perfected prior to July 1, 1998, and the perfection method
complies with the procedures to perfect a security interest
under this new law, no further action is required to
continue perfection in the investment security. Financial
institutions which have perfected a security interest in
investment securities other than by taking possession of
a certificated investment security should carefully
review these new procedures to make certain that any
required corrections to the perfection procedures they
followed are taken within 4 months following July 1,
1998.

Wisconsin Act 187 changes the time periods within
which persons must serve and respond to a summons and
complaint in a legal action. These are matters generally
important to attorneys. However, financial institutions
should be aware that the time for defendants to answer
lawsuits (including foreclosure actions and collection
actions) has been extended from 20 days to 45 days. The
Act is effective May 12, 1998.
:j

Probate Law Chan2es
Wisconsin Act 188 makes substantial changes to
Wisconsin's probate laws. Important to financial
institutions are the new sections granting protections to
financial institutions when transferring deposit accounts to
other persons who claim an interest in them. Under new
sections 854.23 and 861.11, Wis. Stats., a financial
institution is not liable for transferring a deposit account to
a beneficiary designated in a governing instrument who in
fact is not entitled to the account or for taking any other
action in reliance on the beneficiary's apparent rights
under the terms of a governing instrument. Governing
instruments are defined in the Act, and they are generally
official documents filed with courts or other governmental
agencies. Governing instruments do not include account
agreements or signature cards. However, a fmancial
institution which reasonably believes that a dispute exists
as to the rights of parties or their successors to a deposit
account subject to a governing instrument may deposit the
account with a court or refuse to transfer the account to
any person. These broad protections essentially permit
fmancial institutions either to recognize the rights of a
beneficiary to a deposit account who is named in a
governing instrument or refuse to make the transfer to any
person if it believes a dispute exists as to the rights of
parties or their successors to a deposit account. This is a
complex area of the law. Financial institutions are advised
to seek the advice of legal counsel in the event such claims
are made against deposit accounts. These changes are
effective May 12, 1998.

FFIEC Issues Year 2000 Guidance on
Contingency Planning
Notice No. 98-9
The Federal Financial Institutions Examination Council
(FFIEC) issued an interagency statement May 5, 1997,
entitled "Year 2000 Project Management Awareness," that
provided guidance for insured financial institutions to
manage the phases of their Year 2000 readiness program.
Subsequently, the FFIEC issued four statements that
provided additional guidance on key issues including
business risk, vendor due diligence, customer risk, and
testing. Accordingly, financial institutions should be well
into their Year 2000 readiness plan. On 5/13/98, the
FFIEC issued two more statements on Year 2000, the
first addresses Contingency Planning and the second is on
Customer Awareness Programs. The following is a
summary of the Contingency Planning guidance. Next
month's issue will discuss the guidance on Customer
Awareness Programs.
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law. In general, a creditor may continue to perfect its
security interest in certificated securities by possession of
the security. For securities held through a securities
intermediary, a creditor can perfect its security interest by
obtaining control of the investment security either by
execution of a control agreement with the securities
intermediary or by transferring the securities to an account
in the creditor's name. A creditor may also file a UCC-1
financing statement to perfect a security interest in
securities held through a securities intermediary.
However, the filing provides only limited protections to
the secured creditor and will generally lose to another
creditor who exercises control over the investment
securities. Financial institutions interested in more details
regarding these changes may purchase a 1998 Advance
Loan Documentation Workshop Notebook from the WBA.
The Notebook contains an extensive discussion of the new
law. The WBA is also drafting a standard control
agreement financial institutions may use in this state with
securities intermediaries.
If a security interest in an investment security is perfected
on or before July 1, 1998, but the perfection method would
not suffice to perfect a security interest under this new law,
the security interest remains perfected for a period of 4
months after July 1, 1998, and will continue to be
perfected after that date only if appropriate action is taken
to perfect the security interest under this new law within
that 4 month period. A security interest which was
perfected prior to July 1, 1998, and the perfection method
complies with the procedures to perfect a security interest
under this new law, no further action is required to
continue perfection in the investment security. Financial
institutions which have perfected a security interest in
investment securities other than by taking possession of
a certificated investment security should carefully
review these new procedures to make certain that any
required corrections to the perfection procedures they
followed are taken within 4 months following July 1,
1998.
Legal Pleadings
Wisconsin Act 187 changes the time periods within
which persons must serve and respond to a summons and
complaint in a legal action. These are matters generally
important to attorneys. However, financial institutions
should be aware that the time for defendants to answer
lawsuits (including foreclosure actions and collection
actions) has been extended from 20 days to 45 days. The
Act is effective May 12, 1998.

j

Probate Law Changes
Wisconsin Act 188 makes substantial changes to
Wisconsin's probate laws. Important to financial
institutions are the new sections granting protections to
financial institutions when transferring deposit accounts to
other persons who claim an interest in them. Under new
sections 854.23 and 861.11, Wis. Stats., a financial
institution is not liable for transferring a deposit account to
a beneficiary designated in a governing instrument who in
fact is not entitled to the account or for taking any other
action in reliance on the beneficiary's apparent rights
under the terms of a governing instrument. Governing
instruments are defined in the Act, and they are generally
official documents filed with courts or other governmental
agencies. Governing instruments do not include account
agreements or signature cards. However, a financial
institution which reasonably believes that a dispute exists
as to the rights of parties or their successors to a deposit
account subject to a governing instrument may deposit the
account with a court or refuse to transfer the account to
any person. These broad protections essentially permit
financial institutions either to recognize the rights of a
beneficiary to a deposit account who is named in a
governing instrument or refuse to make the transfer to any
person if it believes a dispute exists as to the rights of
parties or their successors to a deposit account. This is a
complex area of the law. Financial institutions are advised
to seek the advice of legal counsel in the event such claims
are made against deposit accounts. These changes are
effective May 12, 1998.

FFIEC Issues Year 2000 Guidance on
Contingency Planning
Notice No. 98-9

The Federal Financial Institutions Examination Council
(FFIEC) issued an interagency statement May 5, 1997,
entitled "Year 2000 Project Management Awareness," that
provided guidance for insured financial institutions to
manage the phases of their Year 2000 readiness program.
Subsequently, the FFIEC issued four statements that
provided additional guidance on key issues including
business risk, vendor due diligence, customer risk, and
testing. Accordingly, financial institutions should be well
into their Year 2000 readiness plan. On 5/13/98, the
FFIEC issued two more statements on Year 2000, the
first addresses Contingency Planning and the second is on
Customer Awareness Programs. The following is a
summary of the Contingency Planning guidance. Next
month's issue will discuss the guidance on Customer
Awareness Programs.
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Contingency Planning
The FFIEC recognizes that each financial institution
operates with a unique aggregation of technological
resources within the confines of a predefined operating
structure. Thus, there are no ideal or simple solutions to
Year 2000 contingency plam1ing. This policy statement
presents guidance and recommendations, but is not
intended to be an all-inclusive Year 2000 contingency
planning solution. Each financial institution must evaluate
its own unique circumstances and environment to develop
a comprehensive plan to ensure its ability to continue as a
functioning business entity after 1/1/00. The board of
directors and senior management should attach a high
priority to the development, validation, and
implementation of the Year 2000 contingency plan.
To produce a viable Year 2000 business resumption
contingency plan in a cost effective manner, each financial
institution should evaluate the risks associated with the
failure of core business processes. Core business functions
or processes of a financial institution are groups of related
tasks that must be performed together to ensure that the
financial institution continues to be viable. Evaluation of
these risks should include comparing the cost, time, and
resources needed to implement the contingency
alternatives.

are responsible for the overall process and assure that
sufficient resources are made available to ensure the
success of the Year 2000 business resumption contingency
plan. The planning guidelines should include the
following steps:
•

Establishment of a continuity project work group and
assignment of roles and responsibilities.

•

Identification of core business processes.

•

Establishment of an event timeline.

•

Development of a risk management process and
reporting system.

•

Review of existing business continuity or contingency
plans and disaster recovery programs.

2.

Completing a business impact analysis where the
financial institution assesses the potential impact of
mission-critical system failures.

This phase assesses the potential impact of missioncritical system failures on the core business processes.
The financial institution should assign priority to the
business processes. The results of this analysis provides
the basis for the contingency plan. Steps include:

A. Business Resumption Contingency Plans
Financial institutions' boards of directors and senior
management should ensure that their institutions Year
2000 contingency planning process encompasses a plan of
action in the event that there are systems failures at
critical dates. The business resumption contingency
planning should be incorporated into the institution's
overall Year 2000 contingency plan. Examiners from the
FFIEC member agencies will address the Year 2000
business resumption contingency planning process as part
of each financial institution's Year 2000 readiness
examination. The plan should not be viewed as a static
document, but as a process that should be reviewed,
updated, and validated on a continuous basis. The four
phases of the Year 2000 business resumption contingency
planning process are set forth below:

1.

Establishing organizational planning guidelines that
define the business continuity planning strategy.

The board of directors and senior management must be
directly involved in the financial institution's Year 2000
business resumption contingency planning process. The
production of the contingency plan document may be
delegated to staff and implementation decentralized to
segments of the financial institution's operations.
Ultimately the board of directors and senior management
6 • JUNE 1998

•

Perform a risk analysis of each core business
process.

•

Define and document Year 2000 failure scenarios.
Consider the risk of both internal and infrastructure
failures.

•

Determine the minimum acceptable level of outputs
and services.

3.

Developing a contingency plan that establishes a
timeline for implementation and action,
circumstances, and trigger dates for activation.

The financial institution should now develop its Year
2000 business resumption contingency plan based on the
priorities established during the business impact analysis.
The plan should be documented and organized so that it
can be easily changed if necessary. The recommended
steps include:
•

Evaluate options and select the most reasonable
contingency strategy.
Identify contingency plans and implementation
modes.

( \.j
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•

Establish trigger dates to activate the contingency
plans.

•

Assign responsibility for business resumption of core
business processes.

•

Implement an independent review of the feasibility of
the contingency plan.

•

Develop an implementation strategy for the physical
rollover.

4.

Designing a method of validation so that the business
resumption contingency plan can be tested for
viability.

C)

Modifications or corrections to the financial institution's
Year 2000 readiness plan may prompt modifications or
corrections to the contingency plan. Periodic tests of the
contingency plan will ensure that these changes are
considered and that the level of support for the core
business processes is adequate. The frequency and
sophistication of testing should be consistent with the size
and complexity of the financial institution.

0

Financial institutions should develop and document
business resumption contingency test plans approved by
senior management. The test plans should be
independently validated in order to judge the effectiveness
and reasonableness of the proposed contingency plan.
This independent validation should be performed by
knowledgeable individuals who were not involved in the
formulation of the plans. If the financial institution does
not have the expertise in-house, they should secure the
expertise from other sources. Based on those test results,
modifications should be made to ensure that the business
continuity plan remains valid.

If a mission-critical application or system has been
remediated, tested and implemented, a remediation
contingency plan is not required. If internal remediation
efforts or vendors are expected to provide Year 2000 ready
products and services within a short period of time (no
later than 7/31/98), remediation contingency plans may not
be necessary for those systems. However, the financial
institution should establish a firm date that would trigger
completion of the remediation contingency plan should
internal efforts or the efforts of the institution's vendor or
servicer fail to provide a Year 2000 ready product or
service.
If a system is in the process of remediation, and is on
schedule to meet FFIEC time frames, comprehensive
remediation contingency plans may not be necessary. At a
minimum, financial institutions should develop
remediation contingency plans which (1) outline the
alternatives available if remediation efforts are not
successful, (2) consider the availability of alternative
service providers or software vendors, and (3) establish
trigger dates for activating the remediation contingency
plan, taking into account the time necessary to convert to
alternate service providers or software vendors.
The FFIEC understands that ensuring the availability of
an alternate servicer or vendor may require payment of a
fee. Whether or not to pay this fee is a business decision
that the financial institution's board of directors and
senior management must make. The decision should
consider the probability of failure of the institution's
internal efforts, or the remediation efforts of existing
service providers or software vendors. Management
should also consider the following:
•

The extent to which the existing service provider or
software vendor has met milestones established by
the financial institution;

•

The amount of time necessary to migrate to an
alternate service provider or software vendor;

•

The availability of alternate service providers or
software vendors; and

•

Any information about the alternate service provider
or software vendor available from user groups or
others.

B. Remediation Contingency Plans
Thus far, this guidance has addressed the planning efforts
needed to mitigate the operational risks should systems fail
at critical dates. Other key aspects of the broader
contingency planning concept have been discussed in
previous FFIEC guidance related to the Year 2000
computer problem. These aspects included planning that
mitigates the risks associated with the failure to
successfully complete renovation, validation and
implementation of mission-critical systems. This facet of
contingency planning is referred to as remediation
contingency planning and pertains to mission-critical
systems developed in-house, by third party service
providers, and by software vendors.

The FFIEC realizes that the complexity of a financial
institution's Year 2000 business resumption contingency
plan will vary depending upon the complexity of its
information system structure; however, the FFIEC expects
financial institutions to develop, implement, and validate
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Year 2000 contingency plans designed to mitigate the risks
associated with the Year 2000 date change. The Year
2000 contingency plan should be in writing and
documented to support the conclusions and procedures
therein. The board of directors and senior management are

responsible for ensuring that the Year 2000 contingency
plan is comprehensive and adapted for the unique
attributes of their financial institution. A copy of this Year
2000 policy statement may be obtained from the WBA.•

REGULA TORY SPOTLIGHT
FFIEC Requests Comment on Uniform
Rating System for Information Technology.
The Board of Governors of the Federal Reserve System
(FRB), the Federal Deposit Insurance Corporation (FDIC),
the Office of the Comptroller of the Currency (OCC), and
the Office of Thrift Supervision (OTS) (collectively
referred to as the federal supervisory agencies), under the
auspices of the Federal Financial Institutions Examination
Council (FFIEC) request comment on proposed changes to
the Uniform Interagency Rating System for Data
Processing Operations, commonly referred to as the
Information Systems rating system. The proposed
revisions change the name of the rating system to the
Uniform Rating System for Information Technology
(URSIT) and reflect changes that have occurred in the data
processing services industry and in supervisory policies
and procedures since the rating system was first adopted in
1978. The proposed changes revise the numerical ratings
to conform to the language and tone of the Uniform
Financial Institution Rating System (UFIRS) rating
definitions, commonly referred to as the CAMELS rating
system; reformat and clarify the component rating
descriptions; emphasize the quality of risk management
processes in each of the rating components; add two new
component categories, Development and Acquisition, and
Support and Delivery as replacements for Systems
Development and Programming, and Operations; and
explicitly identify the risk types that are considered in
assigning component ratings. After reviewing public
comments, the FFIEC intends to make appropriate
additional changes to the revised URlT, if necessary, and
adopt a final information technology rating system.
Comments are due by 8/10/98, and copies may be obtained
from the WBA. Federal Register, Vol. 63, No. 110,
6/9/98, 31468-31475.

FFIEC Revises Policy Statement on the
Assessment of Civil Money Penalties.
The FFIEC Task Force on Supervision, acting under
delegated authority, has revised the 1980 Interagency
8 • JUNE 1998
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Policy Regarding the Assessment of Civil Money Penalties
by the Federal Financial Institutions Regulatory Agencies
(1980 CMP Policy). The revised policy statement
specifies factors that the Federal financial institutions
regulatory agencies should take into consideration in
deciding whether, and in what amounts, civil money
penalty assessment proceedings should be initiated. The
revised policy statement supersedes the 1980 CMP Policy.
The policy statement is effective 6/3/98, and copies may
be obtained from the WBA. Federal Register, Vol. 63,
No. 106, 6/3/98, 30226-30227.

FEMA Issues Final Rule on the Standard
Flood Hazard Determination Form.
This rule removes appendix A to part 65, which contains
the Federal Emergency Management Agency (FEMA)
Standard Flood Hazard Determination form, and removes
reference to the form and tells readers how to obtain
copies of it. The form is used in the process of making,
increasing, extending, renewing, selling, or transferring
mortgages to ensure that buildings and mobile homes
located in an identified Special Flood Hazard Area
(SFHA) are covered by flood insurance. FEMA will
publish notices of the availability of the form from time to
time; the form is also available by fax-on-demand and on
the Internet at FEMA's web site. Removal of the form
from the CFR will enhance FEMA's ability to incorporate
changes to the form outside of the rulemaking process,
while continuing to provide full notice of availability of
the form to the public and to affected parties. The rule is
effective 5/21/98, and copies may be obtained from the
WBA. Federal Register, Vol. 63, No. 98, 5/21/98, 2785627857.

FEMA Proposes Changes to the Standard
Flood Hazard Determination Form.
The FEMA gives notice of certain changes to the FEMA
Standard Flood Hazard Determination form, which form is
used to ensure that buildings and mobile homes located
within an identified SFHA will be covered by flood
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Despite the fact that we are in the midst of summer, there is no vacation from compliance changes and updates! This month's
issue is full of information with four articles in the "Special Focus" section that review various significant topics in detail.
Remember to sign up for the Year 2000 Workshops with the regulators. The workshops are held in three locations around
Wisconsin at the end of July and the first week of August. Call WBA's Erica Case at 608/256-0673, ext. 207, for more
information.•

SPECIAL FOCUS
New State Laws Affect Banking--Part 2

)
Notice No. 98-10

This article is part two of a series of two which describes
the new laws affecting financial institutions in Wisconsin.
This second part highlights those legislative bills which
were signed by the Governor since the date of the prior
article which was in the June issue of WBA Compliance
Journal.
Digital Signatures
Wisconsin Act 306 authorizes the use of digital signatures
in Wisconsin. A digital signature may be used by a person
for signing a document that has been created or
transformed into an electronic format. The Act also
provides for the submission of electronic documents to
governmental units. The Department of Financial
Institutions is required to issue rules regarding the use and
verification of digital signatures. This Act will facilitate
the creation of documents sent in an electronic format in
this State. The provisions of the Act authorizing digital
signatures becomes effective July 1, 1999.
Real Estate Broker Lien
Wisconsin Act 309 provides that a broker has a lien for
the unpaid amount of any earned commission against
commercial real estate under a listing contract or buyer
agency agreement with the broker. The broker lien also
extends to commercial real estate leases and management

I

agreements. Commercial real estate includes all real estate
except real estate containing 8 or fewer dwelling units, real
estate zoned for residential purposes that does not contain
any buildings or structures and real estate zoned for
agricultural purposes.
A broker lien exists only if the broker files a written notice
of intent to claim a lien in the office of the register of
deeds and delivers a copy of the notice to the person
owing the commission in the case oflisting contracts and
buyer agency agreements. In the case of leases or
management agreements, the broker must provide a
written notice of the intent to file a lien to the person
owing the compensation. The notice must be filed and
delivered at least 30 days before the conveyance of the
commercial real estate subject to the listing contract or
buyer agency agreement, and at any time before the date
of the written agreement for the lease or management of
the commercial real estate.
A broker lien is perfected when the broker files a notice of
lien in the office of the register of deeds. The lien must be
perfected no later than 3 days prior to the date that the
conveyance documents are recorded with the register of
deeds for the commercial real estate. There is a different
time schedule for liens in connection with lease or
management agreements. The broker must mail a copy of
the notice of the lien to the owner or purchaser of the
commercial real estate within 72 hours after filing the
notice of lien. A lien is effective only from the date that it
is perfected by the broker.
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A broker lien has priority over all other liens on the
commercial real estate, except tax and special assessment
liens, construction liens, purchase money mortgages, liens
filed or recorded before the broker lien is perfected and
any other lien given priority under the law. A purchase
money mortgage on the commercial real estate will have
priority over the broker lien. A mortgage recorded prior to
the perfection of the broker lien will have priority over the
broker lien. This Act first applies to commercial real
estate listing contracts, buyer agency agreements and lease
or management agreements entered into on or after
November 1, 1998.
Bad Check Liability
Wisconsin Act 331 reinstates a provision in the Wisconsin
Uniform Commercial Code permitting the collection of
reasonable costs and expenses incurred in connection with
the collection of a check which was dishonored because
the person did not have an account, did not have sufficient
funds in the account or did not have sufficient credit to pay
the check. However, the recovery of reasonable costs and
. expenses is not permitted if a charge was collected for the
returned check under the Wisconsin Consumer Act. This
Act applies to checks issued on or after July 16, 1998.

these changes are effective July 1, 1998 and were
discussed briefly in the last issue of Compliance Journal.
The following is a more detailed discussion of the impact
this change will have on financial institutions.
The Exemption
Credit transactions primarily for agricultural purposes are
exempt from the Wisconsin Consumer Act beginning July
1, 1998. "Agricultural purpose" means a purpose related
to the production, harvest, exhibition, marketing,
transportation, processing or manufacture of agricultural
products by a person, other than an organization, which
cultivates, plants, propagates or nurtures those agricultural
products.
The exemption means that the Wisconsin Consumer Act
provisions previously applicable to agricultural credit
transactions will not be applicable beginning July 1, 1998.
This exemption will result in significant changes to
documentation and practices followed by creditors in
agricultural credit transactions.
1.

The WCA limitations on prepaid fees will not be
applicable to agricultural credit transactions.

2.

The WCA limitations on delinquency charges
will not be applicable to agricultural credit
transactions.

3.

The WCA co-signer notice and notice to
customer requirements will not be applicable to
agricultural credit transactions.

4.

The WCA prohibition against the use of the Rule
of 78 to compute unearned interest refunds in
precomputed transactions will not be applicable
to agricultural credit transactions.

5.

Creditors will not be required to follow the WCA

Agricultural Exemption From Wisconsin
Consumer Act
Notice No. 98-11
On June 16, 1998, the Legislature enacted Wisconsin Act
302 to exempt agricultural credit transactions from the
Wisconsin Consumer Act. However, Act 302 also
provides that agricultural credit transactions will continue
to be subject to Chapter 427 of the Wisconsin Consumer
Act on debt collection practices and requires that all fees
and charges collected in connection with agricultural credit
transactions be disclosed in writing to ~ustomers. All of
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A broker lien has priority over all other liens on the
commercial real estate, except tax and special assessment
liens, construction liens, purchase money mortgages, liens
filed or recorded before the broker lien is perfected and
any other lien given priority under the law. A purchase
money mortgage on the commercial real estate will have
priority over the broker lien. A mortgage recorded prior to
the perfection of the broker lien will have priority over the
broker lien. This Act first applies to commercial real
estate listing contracts, buyer agency agreements and lease
or management agreements entered into on or after
November 1, 1998.
Bad Check Liability
Wisconsin Act 331 reinstates a provision in the Wisconsin
Uniform Commercial Code permitting the collection of
reasonable costs and expenses incurred in connection with
the collection of a check which was dishonored because
the person did not have an account, did not have sufficient
funds in the account or did not have sufficient credit to pay
the check. However, the recovery of reasonable costs and
expenses is not permitted if a charge was collected for the
returned check under the Wisconsin Consumer Act. This
Act applies to checks issued on or after July 16, 1998.

these changes are effective July 1, 1998 and were
discussed briefly in the last issue of Compliance Journal.
The following is a more detailed discussion of the impact
this change will have on financial institutions.
The Exemption
Credit transactions primarily for agricultural purposes are
exempt from the Wisconsin Consumer Act beginning July
1, 1998. "Agricultural purpose" means a purpose related
to the production, harvest, exhibition, marketing,
transportation, processing or manufacture of agricultural
products by a person, other than an organization, which
cultivates, plants, propagates or nurtures those agricultural
products.
The exemption means that the Wisconsin Consumer Act
provisions previously applicable to agricultural credit
transactions will not be applicable beginning July 1, 1998.
This exemption will result in significant changes to
documentation and practices followed by creditors in
agricultural credit transactions.
l.

The WCA limitations on prepaid fees will not be
applicable to agricultural credit transactions.

2.

The WCA limitations on delinquency charges
will not be applicable to agricultural credit
transactions.

3.

The WCA co-signer notice and notice to
customer requirements will not be applicable to
agricultural credit transactions.

4.

The WCA prohibition against the use of the Rule
of 78 to compute unearned interest refunds in
precomputed transactions will not be applicable
to agricultural credit transactions.

5.

Creditors will not be required to follow the WCA

Agricultural Exemption From Wisconsin
Consumer Act
Notice No. 98-11
On June 16, 1998, the Legislature enacted Wisconsin Act
302 to exempt agricultural credit transactions from the
Wisconsin Consumer Act. However, Act 302 also
provides that agricultural credit transactions will continue
to be subject to Chapter 427 of the Wisconsin Consumer
Act on debt collection practices and requires that all fees
and charges collected in connection with agricultural credit
transactions be disclosed in writing to ~ustomers. All of
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definition of default. Instead, creditors will
define default in their loan documentation.

C)
6.

Creditors may exercise self-help repossession of
collateral securing defaulted loans in accordance
with the Uniform Commercial Code. The WCA
requirements of legal action and court hearings
will not be required except to the extent necessary
or advisable under the Uniform Commercial
Code.

7.

The WCA limitation on attorneys' fees will not
be applicable to agricultural credit transactions.
Customers may agree in loan documents to pay
such fees and other collection expenses.

8.

The WCA requirement for notice ofright to cure
default and the 15-day cure period will not be
applicable to agricultural credit transactions.

9.

Essentially, agricultural credit transactions may
be handled by creditors in the same manner as
business credit transactions.

However, some of these requirements may continue to be
applicable to existing agricultural credit transactions
because they appear in loan documents used by the
creditors in those transactions.
Creditors may have agreed in their existing agricultural
credit transaction documents to the limitations and
prohibitions of these Wisconsin Consumer Act sections.
For example, the current Agriculture WBA 755
(11/16/96), Agriculture Universal Note, includes a
provision which if checked states that the note is governed
by the Wisconsin Consumer Act. Creditors should
continue to treat an agricultural credit transaction which is
evidenced by such a provision in the note or loan
agreement as a transaction governed by the Wisconsin
Consumer Act until such time as the loan is evidenced by a
new note which does not contain such a provision.

)

The WBA is revising the WBA agricultural lending forms
to incorporate the new exemption. The revised forms will
be available later this summer. In the meantime, financial
institutions may continue to use their existing supplies of
WBA agricultural lending forms. The existing WBA
forms are flexible with respect to their Wisconsin
Consumer Act and non-Wisconsin Consumer Act
provisions, and financial institutions will for the most part
be able to take full advantage of the exemption beginning
July 1, 1998, by using the existing forms. For example,
the existing forms obligate the customer to pay all costs of
collection, including attorneys' fees, to the extent not
prohibited by the Wisconsin Consumer Act. Since the

Wisconsin Consumer Act will not prohibit such costs of
collection and attorneys' fees beginning July 1, 1998,
financial institutions using these existing forms will be
permitted to collect such costs and fees. Furthermore, the
provisions in the existing WBA agricultural lending forms
are broad enough to permit self-help repossession once
agricultural credit is exempted from the Wisconsin
Consumer Act on July 1, 1998. However, financial
institutions must not check the box in their existing
supplies of agricultural notes or loan agreements indicating
that the transaction is governed by the Wisconsin
Consumer Act beginning July 1, 1998.

Debt Collection Practices
One aspect of the Wisconsin Consumer Act continues to
apply to agricultural credit transactions--Chapter 427 on
debt collection practices. Chapter 427 prohibits a debt
collector from threatening force or violence, threatening
criminal prosecution, threatening or disclosing information
adversely affecting the consumer's reputation with reasons
to know that it is false, initiating certain communications
with the customer's employer prior to obtaining final
judgment against the customer, claiming or attempting to
enforce a right with knowledge that the right does not
exist, using communications which simulate legal process
and other similar egregious or offensive conduct. These
prohibitions should not adversely affect financial
institutions which would not be expected to engage in this
kind of conduct in any event. The continuing applicability
of Chapter 427 to agricultural credit transactions will not
affect the loan documents used by financial institutions in
those transactions.

Disclosure of Fees and Char~es
Act 302 also creates a new Wisconsin Consumer Act
section applicable only to agricultural credit transactions.
It is section 422.210, effective July 1, 1998. Under this
new section, a creditor may not charge or collect any
finance charge or fee in a credit transaction primarily for
an agricultural purpose unless the charge or fee is
disclosed in writing to the customer and agreed to by the
creditor and the customer. Any violation of this section is
subject to a penalty of twice the amount of the finance
charge, but not less than $ 100 and not greater than $1,000.
Beginning July 1, 1998, it will be necessary for creditors
in agricultural credit transactions of$25,000 or less to
disclose in writing to the customer all finance charges and
fees to be collected in the transaction. The WBA
agricultural lending forms are being revised to better
accommodate the disclosure of all charges and fees. In the
past, it was not necessary to disclose all charges and fees
because Truth-in-Lending was not applicable to
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agricultural credit and the Wisconsin Consumer Act did
not require such a disclosure. This will change going
forward and such disclosure will be required in
agricultural credit transactions of $25,000 or less
beginning July 1, 1998.
Until the revised WBA agricultural lending forms are
available later this summer, financial institutions may
make the disclosure of such charges and fees in several
ways.
1.

The rate of interest is currently disclosed on the
WBA agricultural notes and loan agreements,
including the Agriculture WBA 755, and
therefore this requirement (disclosure of finance
charge) should be satisfied by simply completing
those forms in connection with new transactions.

2.

The WBA agricultural notes and loan agreements
also disclose certain other fees, such as return
check charges, delinquency charges and property
insurance charges. Some of the WBA
agricultural lending forms also disclose credit life
and accident and sickness charges. However,
other fees, such as UCC filing and termination
fees are not disclosed on the forms (although the
WBA 714 includes a provision for making such
disclosures). The forms also do not disclose
charges incurred in connection with agricultural
real estate transactions, such as mortgage
recording fees, flood certification fees, appraisal
fees and title insurance fees. It will be necessary
for these and other additional fees to be disclosed
in writing to the customer on a separate form and
agreed to by the customer.

3.
I:

4.

5.

The written disclosure of the additional fees and
charges not typically disclosed on WBA
agricultural lending forms may appear on a brief
closing statement or another similar document
signed by the customer whiGh---itemizes the
additional fees and charges.
Included in this Notice is a simple form financial
institutions may use to make the disclosure to the
customer of additional charges and fees not
disclosed on the current WBA agricultural
lending forms. An 8½" x 11" copy of this form
may also be obtained from the WBA.
It is not required that all disclosures of fees and
charges appear on the same document. It is only
required that they be disclosed in writing to the
customer and that the customer agree to pay such
fees and charges.
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Finally, the Department of Financial Institutions recently
issued an interpretation of this new section requiring the
disclosure of fees and charges. A summary of the
Department's interpretation, which is helpful to creditors
in their efforts to comply with the new section, is set forth
below.
1.

The requirement to disclose fees and charges is
limited to fees and charges incurred in connection
with consummation of the transaction. The
requirement does not apply to fees and charges
incurred subsequent to the consummation of the
transaction, such as additional UCC filing fees
paid by the customer after the transaction to add
collateral or to file a UCC financing statement in
a second county on crops because the debtor is
now growing crops in the second county.

2.

The disclosure of finance charges may be
satisfied by the disclosure of the interest rate and
an itemization of prepaid finance charges. The
creditor is not required to disclose the total
amount of the finance charges.

3.

The type of fees disclosed may be described with
general terms, such as "fees payable to public
officials" for UCC filing fees and mortgage
recording fees.

4.

Creditors are not required to total the fees.

5.

The fees may be disclosed in multiple documents
so long as all are disclosed in writing and agreed
to by the creditor and the customer.

',

(

)

(

)

~_/

Model Form
Disclosure of Fees and Charges in Agricultural Credit
Transaction
The undersigned Customer agrees to pay the following
additional fees and charges in connection with an__
agricultural loan from
(Lender) to the Customer dated

1.

2.
3.
4.
5.
6.
7.
8.
9.

Loan documentation fee .......
Loan origination fee . . . . . . . . . .
Appraisal fee ...............
Credit report . . . . . . . . . . . . . . . .
Flood determination fee .......
Flood insurance premium . ....
Property insurance premium . . .
Filing & recording fees
to public officials ............
Abstract fee ................

$
$
$
$
$
$
$
(

r

$
$

"'-/'
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10.

Title examination
by attorney fee . ............
Title insurance premium ......
Survey ....................
Notary fees ................

$
$
$
$
....... $
. .... . . $

11.
12.
13.
14.
15.

Dated

------------

Customer

Customer

Customer

Customer

Year 2000 Customer Awareness Programs
Notice No. 98-12

This month's article looks at the second of two interagency
statements that were issued on May 13, 1998 regarding
Year 2000 compliance. This statement provides guidance
on Year 2000 Customer Awareness Programs. Customers
of financial institutions will look to institutions for
assurances that the institution is taking appropriate steps in
preparation for the century date change. Financial
institutions have a responsibility to provide forthright and
honest responses to questions and concerns that customers
and business partners may have concerning their financial
institution. This statement provides suggestions for
developing a customer awareness program and identifies
issues that financial institutions should be prepared to
discuss with customers.
The regulators expect financial institutions to develop a
customer awareness program which responds to questions
and communicates with customers on Year 2000 matters.
During on-site Year 2000 examinations, examiners will be

reviewing the adequacy of an institution's customer
awareness strategy. Effectively responding to customer
inquiries also is in the best interests of the financial
institution. It can serve to disclose to customers the
institution's Year 2000 efforts and to provide information
on how products and services used by those customers
may be affected by the institution's readiness efforts .
Ultimately, achieving Year 2000 readiness and ensuring
that customers and business partners receive adequate
information about an institution's efforts is and must be
the responsibility of a financial institution's directors and
officers. Management is in the best position to know how
the Year 2000 date change will affect an institution's
operations, strategies, resources and exposures, and how
and when it would be best to respond to the specific
concerns of its customers.
The FFIEC agencies are encouraging customers with
questions and concerns about Year 2000 readiness to
contact their financial institutions directly. Financial
institutions are of different sizes, offer different range of
products, and vary in the complexity of information
systems. This guidance recognizes these differences and
provides the following suggestions that can be used to
develop a program to respond to customer inquiries about
the Year 2000 problem.
In developing a customer awareness strategy, financial
institutions should identify those customers who should be
proactively informed of efforts to address business risks
arising from the Year 2000 problem. Customers may
include depositors, borrowers, fiduciary clients, or others
who engage in transactions with the institution. Next,
frnancial institutions should consider the most effective
ways of communicating with various types of customers
about the status of the frnancial institution's Year 2000
readiness. Depending upon the frnancial institution's size
and business environment, possible methods include:
Providing informational brochures or other written
disclosures in monthly or quarterly statements;
Establishing toll-free hotlines for customer inquiries;
Holding seminars to discuss the Year 2000 problem
and efforts the financial institution is taking to prepare
for the century date change; and
Developing Internet sites - or perhaps an exclusive
portion of their existing site - to inform customers of
their Year 2000 readiness efforts.
It is recommended that financial institutions consult with
legal counsel before issuing information describing the
status of Year 2000 readiness efforts.
The customer awareness program should ensure that
personnel who regularly interact with customers are
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10.

Title examination
by attorney fee .............
Title insurance premium . . . . . .
Survey ....................
Notary fees ................

,, -_--)-_<
I

\

11.

12.
13.
14.
15.

$_ _ _ __

$
-----$_ _ _ __
$______
$_ _ _ __
$ _ _ _ __

Dated

------------

Customer

Customer

Customer

{)
Customer

Year 2000 Customer Awareness Programs
Notice No. 98-12
This month's article looks at the second of two interagency
statements that were issued on May 13, 1998 regarding
Year 2000 compliance. This statement provides guidance
on Year 2000 Customer Awareness Programs. Customers
of financial institutions will look to institutions for
assurances that the institution is taking appropriate steps in
preparation for the century date change. Financial
institutions have a responsibility to provide forthright and
honest responses to questions and concerns that customers
and business partners may have concerning their financial
institution. This statement provides suggestions for
developing a customer awareness program and identifies
issues that financial institutions should be prepared to
discuss with customers.

j

The regulators expect financial institutions to develop a
customer awareness program which responds to questions
and communicates with customers on Year 2000 matters.
During on-site Year 2000 examinations, examiners will be

reviewing the adequacy ofan institution's customer
awareness strategy. Effectively responding to customer
inquiries also is in the best interests of the financial
institution. It can serve to disclose to customers the
institution's Year 2000 efforts and to provide information
on how products and services used by those customers
may be affected by the institution's readiness efforts.
Ultimately, achieving Year 2000 readiness and ensuring
that customers and business partners receive adequate
information about an institution's efforts is and must be
the responsibility of a financial institution's directors and
officers. Management is in the best position to know how
the Year 2000 date change will affect an institution's
operations, strategies, resources and exposures, and how
and when it would be best to respond to the specific
concerns of its customers.
The FFIEC agencies are encouraging customers with
questions and concerns about Year 2000 readiness to
contact their financial institutions directly. Financial
institutions are of different sizes, offer different range of
products, and vary in the complexity of information
systems. This guidance recognizes these differences and
provides the following suggestions that can be used to
develop a program to respond to customer inquiries about
the Year 2000 problem.
In developing a customer awareness strategy, financial
institutions should identify those customers who should be
proactively informed of efforts to address business risks
arising from the Year 2000 problem. Customers may
include depositors, borrowers, fiduciary clients, or others
who engage in transactions with the institution. Next,
financial institutions should consider the most effective
ways of communicating with various types of customers
about the status of the financial institution's Year 2000
readiness. Depending upon the financial institution's size
and business environment, possible methods include:
Providing informational brochures or other written
disclosures in monthly or quarterly statements;
Establishing toll-free hotlines for customer inquiries;
Holding seminars to discuss the Year 2000 problem
and efforts the financial institution is taking to prepare
for the century date change; and
Developing Internet sites - or perhaps an exclusive
portion of their existing site - to inform customers of
their Year 2000 readiness efforts.
It is recommended that financial institutions consult with
legal counsel before issuing information describing the
status of Year 2000 readiness efforts.

The customer awareness program should ensure that
personnel who regularly interact with customers are
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trained to respond appropriately to inquiries by referring
customers to appropriate explanatory materials or expert
financial institution staff. Institutions also may consider
including interested external parties (such as the news
media and community organizations in the financial
institution's service area) in the communication program,
as appropriate.
In developing customer awareness programs, financial
institutions should consider some of the issues customers
may be interested in discussing and effectively
communicate with them about what could happen and
what they should do if problems do arise. Some potential
customer inquiries include concerns about:
•
•

•
•

•

•

•
•
•

The safety of the money in their accounts.
Access to their funds, such as access through A TMs,
debit cards, telephone lines or the Internet, and the
arrangements the financial institution will make to
ensure alternative means of access to funds if
disruptions occur.
Whether they should withdraw some cash from their
accounts prior to 12/31/99.
Availability of information on or summaries of the
financial institution's Year 2000 project management
and contingency plans.
Whether direct deposit, direct debit and other
automatic electronic payments will be made on a
timely basis and credited or debited accurately to the
proper accounts, and what arrangements the
institution will make to deal with such transactions
should disruptions occur.
How the financial institution will assist any customers
who may be affected by incorrect automatic
transactions such as direct deposit and direct debit
initiated by the institution or third parties.
Whether customers might not receive proper credit for
loan payments.
The financial institution's record keeping practices.
The types of records customers should maintain prior
to and after 1/1/00.

The FFIEC has developed a consumer brochure that
provides information to consumers about the Year 2000
challenge. The brochure addresses basic consumer
questions about the potential effects of the Year 2000 date
change on financial institutions, reassures consumers that
the industry and regulators are taking appropriate steps to
address the problem, and reminds consumers that the Year
2000 date change will not affect their FDIC deposit
insurance coverage. The brochure may be reprinted in its
entirety without permission from the federal regulators. A
copy of the brochure can be downloaded from the FDIC's
internet site at www.fdic.gov/consumer/index.html.

6 • JULY 1998

Depository institutions are reminded that they may not
disclose publicly the contents of federal supervisory
agency examination reports or reviews of the institution or
any service provider or software vendor, including the
confidential Year 2000 summary ratings contained therein.
Thus, in designing their Year 2000 public awareness plans
and efforts, institutions should be careful not to violate this
prohibition. Moreover, they should avoid any statements
that indicate or imply that the institution's readiness has
been approved or certified by a supervising agency with
regard to its Year 2000 plan.

()

Financial institutions should develop a pragmatic strategy
for responding to customer inquiries about their
institution's Year 2000 readiness. The guidance in the
interagency statement is designed to assist financial
institutions in developing their programs. Each institution
may choose to tailor its customer awareness program
based on its own business environment, but ultimately, it is
essential that each institution develop a program to address
customer questions and concerns about the status of Year
2000 readiness.

New Deposit Insurance Rules Explained
Notice No. 98-13
In an effort to promote public understanding of deposit
insurance and, particularly, to clarify and illustrate rules
that have been misunderstood, the FDIC has issued new
deposit insurance rules. These rules are effective 7/1/98.
The three areas affected most by the new rules include:
(1) relaxing the recordkeeping rules for fiduciary accounts;
(2) providing a "grace period" following the death of a
depositor; and (3) clarifying the revocable trust account
rules in cases where an account is held by a depositor in
connection with a "living trust." These areas are discussed
below.
Recordkeeping Rules for Fiduciary Accounts
The FDIC's recordkeeping rules are largely premised on
the concept of "pass-through" insurance. If an agent on
behalf of a principal deposits funds at an insured
depository institution, the FDIC does not treat the agent as
the owner of the deposit for purposes of the $100,000
insurance limit. Rather, the FDIC insures the funds to the
principal or actual owner. In other words, the insurance
coverage "passes through" the agent to the owner.
The fact that agency accounts are insured on a "passthrough" basis does not mean that agency accounts
represent a separate category of ownership or that agency
accounts are entitled to insurance up to $100,000 separate
from all other accounts. On the contrary, agency accounts
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trained to respond appropriately to inquiries by referring
customers to appropriate explanatory materials or expert
financial institution staff. Institutions also may consider
including interested external parties (such as the news
media and community organizations in the financial
institution's service area) in the communication program,
as appropriate.
In developing customer awareness programs, financial
institutions should consider some of the issues customers
may be interested in discussing and effectively
communicate with them about what could happen and
what they should do if problems do arise. Some potential
customer inquiries include concerns about:
•
•

•
•

•

:1

i:

•
11

•
•
,I·

The safety of the money in their accounts.
Access to their funds, such as access through A TMs,
debit cards, telephone lines or the Internet, and the
arrangements the financial institution will make to
ensure alternative means of access to funds if
disruptions occur.
Whether they should withdraw some cash from their
accounts prior to 12/31/99.
Availability of information on or summaries of the
financial institution's Year 2000 project management
and contingency plans.
Whether direct deposit, direct debit and other
automatic electronic payments will be made on a
timely basis and credited or debited accurately to the
proper accounts, and what arrangements the
institution will make to deal with such transactions
should disruptions occur.
How the financial institution will assist any customers
who may be affected by incorrect automatic
transactions such as direct deposit and direct debit
initiated by the .institution or third parties.
Whether customers might not receive proper credit for
loan payments.
The financial institution's record keeping practices.
The types of records customers should maintain prior
to and after 1/1/00.

i I
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The FFIEC has developed a consumer brochure that
provides information to consumers about the Year 2000
challenge. The brochure addresses basic consumer
questions about the potential effects of the Year 2000 date
change on financial institutions, reassures consumers that
the industry and regulators are taking appropriate steps to
address the problem, and reminds consumers that the Year
2000 date change will not affect their FDIC deposit
insurance coverage. The brochure may be reprinted in its
entirety without permission from the federal regulators. A
copy of the brochure can be downloaded from the FDIC's
internet site at www.fdic.gov/consumer/index.htrnl.
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Depository institutions are reminded that they may not
disclose publicly the contents of federal supervisory
agency examination reports or reviews of the institution or
any service provider or software vendor, including the
confidential Year 2000 summary ratings contained therein.
Thus, in designing their Year 2000 public awareness plans
and efforts, institutions should be careful not to violate this
prohibition. Moreover, they should avoid any statements
that indicate or imply that the institution's readiness has
been approved or certified by a supervising agency with
regard to its Year 2000 plan.
Financial institutions should develop a pragmatic strategy
for responding to customer inquiries about their
institution's Year 2000 readiness. The guidance in the
interagency statement is designed to assist financial
institutions in developing their programs. Each institution
may choose to tailor its customer awareness program
based on its own business environment, but ultimately, it is
essential that each institution develop a program to address
customer questions and concerns about the status of Year
2000 readiness.

New Deposit Insurance Rules Explained
Notice No. 98-13
In an effort to promote public understanding of deposit
insurance and, particularly, to clarify and illustrate rules
that have been misunderstood, the FDIC has issued new
deposit insurance rules. These rules are effective 7/1/98.
The three areas affected most by the new rules include:
(1) relaxing the recordkeeping rules for fiduciary accounts;
(2) providing a "grace period" following the death of a
depositor; and (3) clarifying the revocable trust account
rules in cases where an account is held by a depositor in
connection with a "living trust." These areas are discussed
below.
Recordkeeping Rules for Fiduciary Accounts
The FDIC's recordkeeping rules are largely premised on
the concept of"pass-through" insurance. If an agent on
behalf of a principal deposits funds at an insured
depository institution, the FDIC does not treat the agent as
the owner of the deposit for purposes of the $100,000
insurance limit. Rather, the FDIC insures the funds to the
principal or actual owner. In other words, the insurance
coverage "passes through" the agent to the owner.
The fact that agency accounts are insured on a "passthrough" basis does not mean that agency accounts
represent a separate category of ownership or that agency
accounts are entitled to insurance up to $100,000 separate
from all other accounts. On the contrary, agency accounts
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are subject to aggregation with any other accounts
maintained by or for the principal in the same right and
capacity at the same insured depository institution.
"Pass-through" insurance is subject to an important
qualification. Under section 12(c) of the FDI Act, the
FDIC is not required to recognize as the owner of a deposit
any person whose interest is not disclosed on the records
of the failed depository institution. In other words, in the
absence of adequate disclosure, an account held by an
agent is not entitled to "pass-through" insurance coverage.
Under the FDIC's recordkeeping rules, the deposit account
records of the failed depository institution must expressly
disclose, by way of specific references, the existence of
any fiduciary relationship including, but not limited to,
relationships involving a trustee, agent, nominee, guardian,
executor or custodian, pursuant to which funds in an
account are deposited and on which a claim for insurance
coverage is based. Assuming such disclosure, the details
of the relationship and the interests of other parties in the
account must be ascertainable either from the deposit
account records of the insured institution or from records
maintained, in good faith and in the regular course of
business, by the depositor or by some person or entity that
has undertaken to maintain such records for the depositor.

0

The above rules are based upon a basic principle: In
paying insurance, the FDIC is entitled to rely on the
account records of the failed institution. If the FDIC, in its
sole discretion, determines that the deposit account records
of the insured depository institution are clear and
unambiguous, those records are considered binding on the
depositor, and no other records shall be considered, as to
the manner in which the funds are owned.
The FDIC's strict reliance on the account records serves
multiple purposes. First, it enables the FDIC to estimate
the amount of insured deposits when considering
resolution options for a failing institution. Second, it
enables the FDIC to pay insurance very quickly following
the failure of an institution. Third, strict reliance on the
records discourages the making of fraudulent claims for
insurance. For these reasons, the insurance regulations
purposefully restrict the FDIC's ability to consider outside
evidence in determining ownership of an account for
insurance purposes.

)

At times, the restriction on the FDIC's ability to consider
outside evidence has produced results that could be viewed
as severe - particularly if the account title suggest that the
funds are held in an agent's capacity (i.e. "Doe & Smith,
Attorneys, Escrow Account" or "ABC Title Co., Real
Estate Closing Account"). In these and other cases a bank
would almost never have on hand a break-down of whose
money is in these types of accounts because that constantly

changes, but the "style" of the account clearly suggests an
agency relationship.
The changed rule provides that the FDIC would be free to
consider outside evidence of ownership if the titling of the
deposit account and the underlying deposit account
records sufficiently indicate the existence of a fiduciary
relationship. Another change in the FDIC rule affects
recordkeeping requirements for accounts held by multiple
levels of fiduciaries. In the past, in order for deposit
insurance to pass through to beneficiaries "two levels
down" from the agent depositing the funds, it was
necessary for the deposit account records to state that the
depositor is acting in a fiduciary capacity on behalf of
certain persons or entities who may, in tum, be acting in a
fiduciary capacity for others. Because of the FDIC's
requirements, fiduciaries opened accounts with awkward
and unwieldy account titles. The revised rule now only
requires the account records expressly indicate that there
are multiple levels of fiduciary relationships.
"Grace Period" Following the Death of a Depositor
The second substantive revision included in the revised
rule was the creation of a "grace period" following the
death of a depositor. Under the deposit contract or
applicable state law, the death of a depositor may result in
an immediate and automatic change in ownership of the
deposit account. This is significant for insurance purposes
because deposit insurance is based primarily on legal
ownership.
Under the current regulations, the FDIC presumes, for
certain types of accounts, that the ownership of the
account changes immediately upon the death of a
depositor. This presumption is applied to accounts
characterized by survivorship rights, i.e., joint accounts,
revocable trusts or payable-on-death (POD) accounts. In
some cases, following the death of a depositor, the
presumption will cause a dramatic decrease in deposit
insurance coverage and has been criticized as "penalizing"
the survivors of deceased depositors.
In response to criticisms and concerns, the revised rule
created a "grace period" of six months following the death
of a depositor. During this "grace period," the insurance
coverage of the decedent's accounts would not change
unless the accounts were restructured by those authorized
to take such action. Because the six-month "grace period"
was not intended to reduce coverage, the rule also provides
that the "grace period" would not be applied if its
application.would result in a decrease in deposit insurance
coverage. In the case of a revocable trust account
(including POD accounts), the "grace period" will be
triggered by the death of the owner but not by the death of
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a beneficiary. Similarly, in the case of an irrevocable trust
account, the "grace period" will be triggered by the death
of the legal owner or settlor but not by the death of the
beneficiary. To illustrate, Jack and Jill are married. If Jack
has an account titled "Jack POD Jill" and Jack dies, Jill has
the new 6-month grace period to change the account
before it will be insured as her sole account. However, if
in the same account, Jill dies first, the account will
immediately be insured as Jack's sole account instead of
receiving separate deposit insurance coverage as a
revocable trust as he no longer has a qualifying
beneficiary.
The Insurance Coverage of "Living Trust" Accounts
The third substantive revision was the insertion into the
regulations of language clarifying the insurance coverage
of account held pursuant to "living trust" agreements. A
"living trust" is a formal revocable trust in which the
owner retains control of the trust assets during his or her
lifetime. Upon the owner's death, the trust generally
becomes irrevocable.
The rules provide that funds deposited in a revocable trust
account shall be insured up to $100,000 for the prospective
interest of each of the owner's designated qualifying
beneficiaries. Such insurance is separate from the
insurance coverage afforded to any single ownership
accounts held by the owner or beneficiary at the same
insured depository institution. The revocable trust account
will not be entitled to such separate insurance, however,
unless the account satisfies certain requirements. First,
each of the designated beneficiaries must be the owner's
spouse, child, or grandchild. Second, the beneficiaries
must be specifically named (i.e., named by name) in the
account records of the depository institution. Third, the
title of the account must include the term such as "in trust

for" or "payable-on-death to" (or any acronym therefor).
Fourth, the revocable trust agreement must provide
unequivocally that the funds shall belong to the designated
beneficiaries upon the death of the owner.
In many cases, the trust agreement is simply the signature
card for the account (POD accounts). Generally, in these
cases, the fourth requirement above does not present a
problem because the signature card will not include any
conditions upon the interests of the designated
beneficiaries. In other words, the signature card, in simple
language, will provide that the funds shall belong to the
beneficiaries upon the death of the owner. In contrast,
most formal "living trust" agreements provide that the
funds might belong to the beneficiaries depending upon
various conditions. The FDIC refers to such conditions as
"defeating contingencies" if they create the possibility that
the beneficiaries or the estate or heirs of the beneficiaries
will never receive the funds following the death of the
owner. In the presence of a "defeating contingency," the
revocable trust account will not be entitled to separate
insurance coverage. Rather, the account will be
aggregated with any single ownership accounts held by the
owner at the same insured depository institution.
In response to the public's confusion, the rule inserted
clarifying language into the regulations. Specifically, the
rule states that the presence of a "defeating contingency"
in a "living trust" agreement will prevent the account from
receiving separate insurance coverage.
This final rule does not complete FDIC's simplification
efforts. The FDIC is still studying other possible revisions
to its insurance regulations pertaining to joint accounts and
"payable-on-death" accounts. Copies of the complete final
rule may be obtained from the WBA.•

REGULA TORY SPOTLIGHT
FFIEC Proposes Uniform Retail Credit
Classification Policy.
The Federal Financial Institutions Examination Council
(FFIEC), on behalf of the Board of Governors of the
Federal Reserve System (FRB), the Federal Deposit
Insurance Corporation (FDIC), the Office of the
Comptroller of the Currency (OCC), and the Office of
Thrift Supervision (OTS), collectively referred to as the
Agencies, requests comment on proposed changes to the
8 • JULY 1998
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Uniform Policy for Classification of Consumer Installment
Credit Based on Delinquency Status (Uniform Retail
Credit Classification Policy). The National Credit Union
Administration (NCUA), also a member of FFIEC, is
reviewing the applicability and appropriateness of the
FFIEC proposal for institutions supervised by the NCUA;
however, the NCUA does not plan to adopt the proposed
policy at this time.
The Uniform Retail Credit Classification Policy is a
supervisory policy used by the federal regulatory agencies
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SPECIAL FOCUS
Legislative Changes Affect Traditional,
Roth and Education IRAs.
)

b.

New early distribution penalty rules will apply for
Roth IRA conversions distributed within five years of
conversion. These new rules close a TRA-97
loophole under which taxpayers under age 59½ could
have converted assets from a Traditional IRA into a
Roth IRA, and then taken immediate distribution
without being subject to an early distribution penalty.

c.

New ordering rules for determining taxation and
penalties on Roth IRA distributions will buffer the
effects of the early distribution penalties on Roth
conversion amounts, but also will necessitate careful
tracking of all Roth IRA contributions by IRA
holders. It is anticipated that the IRS will issue a form
similar to IRS Form 8606 to assist Roth IRA holders
in tracking contributory and conversion amounts.

d.

When determining whether a Traditional IRA holder
has less than $100,000 in modified adjusted gross
income (which is one of the factors for determining
eligibility to convert assets from a Traditional IRA to
a Roth IRA) any income attributable to required
minimum distributions will be excluded. This
provision is not effective until January 1, 2005.

e.

For 1998 Roth IRA conversions, taxpayers may elect
to include the entire taxable amount in income during
1998 (i.e. not spread the taxable income over a four
year period). Such an election will be irrevocable.

f.

For Roth IRA holders taking advantage of the special
four-year taxation rule for 1998 conversions, any
distributions of conversion amounts taken between
1998 and 2000 will generally result in accelerated

Notice No. 98-14

Recent legislative changes affect rules for the Traditional
Roth and Education IRAs. The IRA changes are part of '
technical corrections to the Taxpayer Relief Act of 1997,
the sweeping legislation that made substantial changes to
Traditional IRAs and created the new Roth and Education
IRAs. The technical corrections legislation is included in a
broad IRS reform bill, titled the "Internal Revenue Service
Restructuring and Reform Act of 1998" (R.R. 2676). The
technical corrections to IRAs are indeed "technical " and
detailed descriptions of each change are beyond th; scope
of this article. Only broad summaries of the most
significant changes are provided in this Notice. The
majority of the changes are retroactively effective as of
1/1/98. The following information is taken from a
Universal Pensions, Inc., bulletin.
Changes to Roth IRAs

a.

The five year period for determining whether a
distribution from a Roth IRA is a qualified
distribution will be made uniform for contributory and
conversion Roth IRA assets. Under the original law,
the five year holding period for receiving qualified
distributions was measured separately for Roth
conversion amounts. Although the IRS has yet to
comment on this change, it appears likely that this
change will eliminate the need for maintaining
separate Roth IRAs for contributory and conversion
amounts.
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taxation of the original conversion amount. This new
tax acceleration rule will especially affect those Roth
conversion clients in or near retirement as well as
those who must draw on IRA assets to pay for some or
all of the taxes attributable to a conversion.
g.

h.

i.

New rules will be available for handling the taxation
of Roth IRA conversions in the event of the Roth IRA
holder's death. These new rules call for accelerated
taxation to the estate in the case of nonspouse
beneficiaries, but allow for spouse beneficiaries to
continue the four-year proration of taxes allowed for
1998 conversions.
New rules for effectively "undoing" Roth IRA
conversions will be available. These new rules will be
especially important for those IRA holders who wish
to convert from a Traditional IRA to a Roth IRA but
have been reluctant to do so because they are unsure
whether their income for the year will be within the
$100,000 limit.
The modified adjusted gross income phase out range
for determining whether married individuals filing
separately are eligible to contribute to a Roth IRA will
be $0 to $10,000 (instead of$0 to $15,000 as
described in TRA-97).

Changes to Traditional IRAs

a.

New rules will clarify the deductibility phase out
range for married couples in situations where only one
spouse is an active participant in an employer plan.

b.

Hardship distributions from qualified plans will not be
considered eligible rollover distributions. This

provision is effective for distributions occurring on or
after January 1, 1999.

a.

The beneficiary options applicable to Education IRAs
will be expanded.

b.

New rules for handling excess contributions will be
available, including how to handle excesses when the
designated beneficiary does not file a tax return.

c.

Clarifications of allowable expenses for qualified
distributions and of coordination between Education
IRAs and state tuition programs will be provided.

d.

New rules will clarify how to handle Education IRA
assets after an Education IRA designated beneficiary
attains age 30 and after the death of an Education IRA
designated beneficiary.

e.

New rules will clarify that tax-free transfers from a
designated beneficiary's Education IRA to another
Education IRA for the designated beneficiary or for a
family member of the designated beneficiary are only
permitted if the designated beneficiary (or family
member) is under age 30.

The WBA will be offering, in October, a series of
Introductory and Advanced IRA Workshops that will
discuss the above issues in detail. See the Education and
Training Calendar in this issue for specific dates and
locations. For more information, call Marie Anderson at
608/256-0673, ext. 209.•
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The law wi~ regard to taking and perfecting security interests in investment property has changed. As a result, this issue of
WEA Compliance Journal and a telephone seminar on September 29 are devoted to this topic. Also the "Complianc
Not~s" section include~ a discussion about changes to the staff commentary of Regulation z affectin~ disclosure of n:gative
eqmty that may occur rn the trade-in of an automobile.•
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SPECIAL FOCUS
New Rules for Security Interests in
InvestmentProperty

1)

Notice No. 98-15

Wisconsin recently changed the rules for taking and
perfecting security interests in investment property by
amending Uniform Commercial Code Articles 8 and 9.
Secured creditors taking and perfecting security interests
in investment property, including stocks, bonds, mutual
funds and other investment securities, must comply with
the new rules. This article briefly highlights the most
significant new rules. A more comprehensive review of
the new rules will be conducted by the WBA in a
telephone conference with bankers on September 29,
1998. Members of the WBA may contact the WBA for
details on the conference.
Effective Date

If a security interest in investment property was perfected
prior to July l, 1998, and the method of perfection does
comply with the new rules, no further action is required to
continue perfection in the investment property.
Terminology

The new rules governing security interests in investment
property use some new terminology.
l.

"Investment property" is the term for a new category
of collateral. The term "investment property'' is now
one of the general categories of collateral included
under UCC Article 9, like goods, instruments and
equipment. "Investment property" includes a
"security", whether certificated or uncertificated, a
"security entitlement" and a "securities account."

2.

A "security" includes publicly traded investment
securities, such as corporate stocks and bonds and
shares of mutual funds. Furthermore, a share issued
by a corporation or similar entity is deemed a
"security" for purposes of the new rules whether or
not the share is dealt in or traded on a securities
exchange or market. For example, stock issued by a
closely-held corporation is a "security" for purposes
of the new rules.

3.

A "security entitlement" means the rights and interest
of a person who holds securities or other financial
assets through a securities intermediary, s~ch as a
brokerage firm. A security entitlement is the package
of rights that a person has against the securities

In general, these new rules were effective July 1, 1998.
Any security interest in investment property perfected on
or after July l, 1998, must comply with the new rules.
If a security interest in investment property was perfected
before July 1, 1998, and the method of perfection does not
comply with the new rules, the security interest remains
perfected only for a period of four months beginning July
1, 1998, and will remain perfected after the four month
period only if the secured creditor takes appropriate action
to perfect the security interest under the new rules within
that four month period.
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4.

intermediary with respect to positions carried in that
person's account with the intermediary.

called the WBA 42 l SA, Securities Account Security
Agreement. It will be available in late September, 1998.

A "securities account" means an account to which
securities or other financial assets are credited to the
person for whom the account is maintained.

The WBA also revised the standard security agreements
(WBA 42 l, 444 and 447) which grant secured creditors a
security interest in general types of collateral. The term
"investment property" has been added to the description of
types of collateral covered by these broad security
agreements.

Secured creditors need to become familiar with the terms
investment property, securities, securities entitlements and
securities accounts because they will from time to time
take and perfect security interests in such property.

Taking A Security Interest In Investment Property
A secured creditor taking a security interest in securities,
securities entitlements 'Or securities accounts should obtain
a signed security agreement from the owner granting the
secured creditor a security interest in the collateral.
The WBA pledge agreements (WBA 421) may be used to
take a security interest in specific securities or securities
entitlements. These may be specific securities held in
possession of the secured creditor, uncertificated securities
or securities entitlements held in securities accounts. In
each case, the specific securities or securities entitlements
should be identified on the face of the pledge agreement
unless they are certificated securities in the physical
possession of the secured creditor. This does not represent
any meaningful change in the current practices followed
by secured creditors when taking a security interest in such
collateral.
The WBA is preparing a specialized security agreement
for secured creditors to use when taking a security interest
in securities accounts. A secured creditor which takes a
security interest in a securities account will have a security
interest in all securities entitlements credited to that
account. The current WBA pledge agreements do not
satisfactorily accommodate the taking of a security interest
in an entire securities account. The, new WBA form is

Perfecting A Security Interest In Investment Property
General. The perfection of a security interest in securities,
securities entitlements and securities accounts has been
substantially changed by the new rules. It is critically
important that secured creditors understand and follow the
new perfection procedures when perfecting a security
interest in such collateral.
The rules on perfection of security interests in investment
property are based on the concept of"control." A security
interest in investment property can be perfected by control
or filing. In general, control is accomplished by
transferring possession of a certificated security to the
secured creditor, by a control agreement with the issuer or
the securities intermediary, as appropriate, or by
transferring ownership of the collateral to the secured
creditor. Filing is also permitted for perfection, but the
basic priority rule is that the secured creditor who obtains
control has priority over a secured creditor who perfects
by filing a UCC-1 financing statement. The secured
creditor who perfects by filing will lose to another secured
creditor who obtains control over the investment property.
Secured creditors are advised to not rely solely on UCC
financing statements to perfect a security interest in
investment property.
Security Interest In Certificated Securities. A security
interest in a certificated security (for example, a stock
certificate or a share certificate issued by a mutual fund)
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can be perfected by taking control of the certificate. A
secured creditor may obtain control of the certificate by
taking possession of the certificate and obtaining any
necessary endorsement (such as a stock power) with the
certificate. A security interest in a certificated security can
also be perfected by filing a UCC-1 financing statement.
However, a security interest perfected only by filing is
subordinate to a security interest perfected by control. In
general, there should be no change in practice when taking
and perfecting a security interest in specific certificated
stocks or bonds pledged to the secured party and which the
secured party takes into its possession. The current
practices for taking and perfecting a security interest in
certificated stocks or bonds does not change under the new
rules.
Security Interest In Uncertificated Securities. A security
interest in an uncertificated security where the debtor is the
direct holder of the security on the books of the issuer (for
example, mutual funds for which no share certificates are
issued) may be perfected by taking control of the
uncertificated security. A secured creditor has control of
an uncertificated security if ( 1) the uncertificated security
is transferred from the debtor to the secured creditor on the
books of the issuer, or (2) the issuer of the uncertificated
security agrees that it will comply with instructions
originated by the secured creditor without consent of the
owner of the securities (for example, through a control
agreement executed by the secured creditor, the issuer and
the debtor). A secured creditor may also perfect its
secured interest by filing a UCC-1 financing statement, but
perfection by filing will be subordinate to any other
creditor which takes control over the uncertificated
security.
The WBA is preparing a control agreement which may be
executed by the secured creditor, the issuer of the security
and the debtor to satisfy the requirements for perfecting a
security interest in uncertificated securities by control.
The new agreement is the WBA 421 SCA, Securities
Control Agreement. It will be available in late September,
1998.

If the secured creditor is unable to obtain a control
agreement with the issuer of the uncertificated securities,
the only method remaining for perfection by control is to
have the securities transferred from the debtor to the
secured creditor on the books of the issuer. So far as the
issuer of the securities is concerned, the secured party is at
that time the registered owner of the securities even though
as between the debtor and the secured creditor the debtor
remains the owner and the secured creditor holds its
interest as a secured party.

These rules for perfecting a security interest in
uncertificated securities do not apply where the debtor
holds securities in an account through a securities
intermediary. The rules for securities accounts are
different than those described above. The rules applicable
to securities accounts are described below.
Security Interest In Securities Entitlements and Securities
Accounts. The new rules were created in large part to deal
with the rights of persons who hold securities through
what is called an indirect holding system. In general, an
indirect holding system is one in which the records of the
issuer of the securities do not show the identity of the
beneficial owners of the securities. Instead, the
outstanding securities are recorded on the issuer's records
as belonging to a depository, such as a financial institution
or brokerage firm. The motivation for these new rules was
in large part to establish a system appropriate for the
taking and perfection of a security interest in securities
held in these indirect holding systems. Prior law did not
adequately address these issues.
These rules apply where the secured party either takes a
security interest in all of the securities entitlements in a
securities account or in particular securities entitlements in
a securities account. A secured creditor may obtain
control over the entire securities account if it has control
over all securities entitlements carried in the account. In
either case, the security interest can be perfected by taking
control of the securities account or the securities
entitlements carried in the account. The secured creditor
may obtain control either (1) by having the account or the
securities entitlements transferred from the debtor to the
secured creditor on the books of the securities
intermediary, or (2) by a control agreement executed by
the secured creditor, the securities intermediary and the
debtor. A secured creditor may also perfect a security
interest in securities entitlements or securities accounts by
filing a UCC-1 financing statement, but such a filing will
not grant priority over a secured party which obtains
control. Secured creditors should not as a general rule rely
on UCC financing statements to perfect their security
interest in securities entitlements or securities accounts.
The WBA is preparing a control agreement which secured
creditors may use to obtain control over securities
accounts. It is the WBA 421 SACA, Securities Account
Control Agreement. This form grants the secured creditor
control over the entire securities account and all securities
entitlements credited to the account. The form will be
available in late September, 1998.
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A secured creditor which intends to take control over
certain securities entitlements credited to a securities
account should use the new WBA 421 SCA, Securities
Control Agreement. It will also be available in late
September, 1998.

priority over conflicting security interests perfected by
filing. A secured creditor who is unwilling to run the risk
that the debtor has granted or will grant a conflicting
security interest in investment property should not make a
loan without obtaining control of the collateral.•

0

A secured creditor which obtains control over securities,
securities accounts and securities entitlements will have

REGULA TORY SPOTLIGHT

I

Vol. 63, No. 173, 9/08/1998, 47495-47498.

FFIEC Proposes Revised Policy on
Administrative Enforcement of the Truth In
Lending Act.
The Consumer Compliance Task Force of the Federal
Financial Institutions Examination Council (FFIEC) is
issuing a revised Joint Statement of Policy on the
Administrative Enforcement of the Truth In Lending ActRestitution. The Policy Statement issued by the FFIEC on
7/21/1980 must be revised to reflect the statutory changes
to certain provisions of the Truth in Lending Act (TILA)
made by Congress in 1995 and 1996.
The Truth in Lending Act Amendments of 1995 and the
Economic Growth and Regulatory Paperwork Reduction
Act of 1996 amended TILA to incorporate new tolerances
for disclosures of the finance charge and other disclosures
affected by the finance charge on certain types of loans.
These amendments specify that in closed-end consumer
credit transactions secured by real property or a dwelling,
the disclosed finance charge and the other disclosures
affected by the disclosed finance charge shall be treated as
accurate if the amount disclosed as the finance charge is
overstated, or is understated by no more than $100 for
transactions consummated on or after 9/30/1995, or $200
for loans made before that date. The Federal Reserve
Board {FRB) proposed and adopted these amendments to
Reg.Zin 1996.
The proposed revised Policy Statement drops the
definition of "Irregular Mortgage Transaction" and
modifies the definition of the term "Understated APR."
The material also explains corrective actions the financial
regulatory agencies believe will be appropriate and
generally intend to take in those situations in which TILA
gives the agencies the authority to take equitable remedial
action. Comment is invited on a continuing basis, and
copies may be obtained from the WBA. Federal Register,
4 • SEPTEMBER 1998

FDIC Issues Final Rule on Application, Notice
and Request Procedures, and Delegations of
Authority.
The Federal Deposit Insurance Corporation (FDIC) is
amending its regulations governing application, notice and
request procedures and delegations of authority by
streamlining, modernizing, and clarifying current policies
and practices. The final rule provides qualifying wellcapitalized and well-managed insured depository
institutions and their holding companies expedited
processing procedures for several major types of filings,
including deposit insurance, branch, and merger
applications. The final rule also centralizes substantially
all filing procedures throughout the FDIC's regulations
within this rule for ease of reference. It reorganizes the
requirements of each major filing type into a separate
regulatory subpart that will contain all information
necessary to submit a filing to the agency, as well as any
relevant internal delegations of authority. The rule
incorporates statutory changes to its application
procedures. The rule is effective 10/01/1998, and copies
may be obtained from the WBA. Federal Register, Vol.
63, No. 161, 8/20/1998, 44686-44751.

FDIC Issues Statement of Policy on
Applications for Deposit Insurance.
As part of the FDIC's systematic review of its regulations
and written policies under section 303(a) of the Riegle
Community Development and Regulatory Improvement
Act of 1994, the FDIC is revising its Statement of Policy
on applications for deposit insurance. These revisions
include changes to the FDIC's policies regarding initial
capitalization when a de nova bank is organized by certain
well managed and well capitalized holding companies.
Policies regarding stock benefit plans are amended and
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Many people are excited about the new electronic method by which they are able to re-present checks that are returned for
insufficient or uncollected funds. This month's "Special Focus" section takes an in depth look at the NACHA Operating
Rules and Guidelines governing this process. Also included in the "Regulatory Spotlight" are the new regulations regarding
TISA, Bank Secrecy and EFT-99 .•
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NEW NACHA OPERATING RULES

)

Notice No. 98-16

As promised in the September, 1998 issue of WEA
Compliance Journal, this article will describe in greater
detail the amendments adopted to the 1998 and 1999
National Automated Clearing House (NACHA) Operating
Rules providing for the return of checks electronically,
referred to as "re-presented check entries."
Purpose of the Amendments

The new NACHA Operating Rules permit retail and
business depositors to collect checks returned for
insufficient or uncollected funds through the transmission
of an A CH debit rather than presenting the paper check
again. The purpose of these changes is to aid depositors in
collecting checks with greater efficiency and at a reduced
cost.
The new rule creates a new Standard Entry Class Code
(RCK) for re-presented check entry. This code provides a
method to initiate an ACH debit transaction in place of a
paper check, after the original check is returned for
insufficient or uncollected funds. The RCK rule will be
effective September 15, 2000. This is a change from the
originally set date of September 17, 1999. Until
September 15, 2000, an interim rule is in effect which
allows ACH participants to use existing Preauthorized
Payment and Depqsit (PPD) Standard Entry Class Codes
to initiate an ACH debit for the same collection purposes
described above.

Governin2 Law and Re2ulations

Both PPD and RCK re-presentated check entries are
subject to NA CHA Operating Rules, the Uniform
Commercial Code (UCC), and Regulation CC.
Interestingly and quite logically, however, re-presented
check entries are not subject to the Electronic Fund
Transfer Act (EFTA) or Regulation E. This is based upon
the fact that the re-presented check entry has its origins in
a dishonored paper check and that EFTA and Regulation E
exclude from coverage transfers cif funds originating by
check, draft or similar paper order. Therefore, by treating
a re-presented check entry as a paper check transaction for
purposes of EFTA and Regulation E, it follows that the
UCC and Regulation CC should continue to be the
governing law regarding the rights and responsibilities of
the parties involved with payment irrespective of the
transaction's conversion to an electronic format.
A re-presented check entry is considered a presentment
notice for purposes of Revised Article 4 of the UCC (1990
Official Text). Therefore, under Wisconsin's version of
the UCC, the receipt of a re-presented check entry
constitutes presentment of the item in accordance with
section 404.110, Wis. Stats. Furthermore, the return of the
re-presented check entry constitutes notice of dishonor or
non-payment of the item under section 404.301., Wis.
Stats.
Under the interim and final NACHA rules, items eligible
for electronic presentment must be: (1) an item within the
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meaning ofUCC Revised Article 4; (2) drawn on a
consumer account; (3) clearly marked on the face of the
document that it was returned for insufficient or
uncollected funds; (4) dated less than 180 days from the
date the entry is transmitted; (5) less than $2,500; (6)
previously presented no more than: (a) twice in paper
form, if it is the first electronic presentation; or (b) once in
paper form and no more than once in electronic form if the
originating financial institution is making a second
electronic presentment.
The Process of Re-presented Check Entries
Before receiving an item to which the re-presented check
entry relates, the would-be originator (usually a merchant)
of the entry must first provide notice to the check writer
that, ifreturned for insufficient or uncollected funds, his or
her check may be collected electronically. While the
NACHA Operating Rules do not specifically prescribe the
manner in which notice must be provided, the originator
must clearly and conspicuously state the terms of its represented check entry policy. The NACHA Operating
Guidelines suggest that notice be provided at the point-ofsale or on a monthly billing statement (i.e. utility
company, credit card company).
In the event that an item subject to the electronic collection
process is returned to the merchant due to insufficient or
uncollected funds, the merchant, as indicated earlier, can
present the re-presented check entry no more than twice
after the first return of the paper item and no more than
once after the second return of a paper item. Furthermore,
the re-presented check entry may be made only for the
amount of the check. In no case may a merchant add
collection fees to the amount of the item when it is
transmitted as an ACH debit.

When the electronic collection method is employed
between September 18, 1998 and September 14, 2000, the
merchant must place in the appropriate field the PPD
Standard Entry Class Code prescribed by the interim rule.
On and after September 15, 2000, the final rule requires
the RCK Standard Entry Class Code be used.
Furthermore, re-presented check entries must contain: (1)
the description "REDEPCHECK" within the Company
Entry Description Field of the Company/Batch Header
Record; (2) the original payee on the face of the check
within the Company Name Field of the Entry Detail
Record (subject to minor variations); and (3) the Check
Serial Number of the check to which the re-presented
check entry relates within the Individual Identification
Number Field of the PPD Entry Detail Record (interim
rule) and within the Check Serial Number Field ofRCK
Entry Detail Record (final rule).
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Under the interim and final rules, a receiving financial
institution is not permitted to refuse to handle electronic
re-presentments, therefore, the institution must comply
with Regulation CC by either paying or returning the item
within its midnight deadline. However, under the
following 5 circumstances, the receiving financial
institution can return an electronic item within 60 days
after the settlement date if: (1) the customer claims he or
she was not provided the required notice; (2) the check is
not an item eligible for re-presented check entry; (3) the
customer claims that the signatures on the check are not
authentic or authorized; (4) the customer claims the check
is altered; or (5) the customer places a stop payment on the
item. In all cases but the last listed, the customer is
required to sign an affidavit stating the reason for the
return. In the case of a stop payment, financial institutions
still must follow their own deposit account rules and the
UCC. Furthermore, in certain instances the customer may
be entitled to have his or her account re-credited for the
amount in question.
Regardless of whether or not a re-presented check entry is
returned, the originator must retain the original check for
90 days from the date of settlement, and must retain a copy
of the check for 7 years from the settlement date. Also,
the originator must provide either the original check or a
copy of the check's front and back to the receiver ofan
electronically collected item, if requested.
Warranties and Liabilities
While all warranties contained in the NACHA Operating
Rules continue to apply, each institution handling a represented check entry additionally warrants to the other
that: (1) it has good title to the returned item; (2) all
signatures on the item are authentic and authorized; (3) the
item has not been altered; (4) the item is not subject to a
defense or claim; (5) it has no knowledge of any
insolvency; (6) the re-presented check entry accurately
reflects the item; (7) the item has not been and will not be
presented; (8) the information encoded after issue in
magnetic ink on the item is correct; (9) any restrictive
endorsement placed on the item is void or ineffective; and
(10) the originator will provide the receiver with either the
original item, or a copy of the item, within 10 banking
days of the receiver's written request.
Issues to Consider
While it is likely the re-presented check entry system will
increase efficiency and decrease costs in the collection of
returned checks, bankers have raised procedural and public
relations concerns. Undoubtedly, there will be some
customers who simply will not realize the existence of, nor
understand the implications of, the electronic collection
notice provided to them by merchants. Without question,
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there will be a few that only come to know that such a
system exists upon receipt of their bank statement which
reflects an ACH debit for a returned check. To further
complicate things, an entry on the statement may not be
clearly identified due to technical requirements the
institution is not able to accommodate. An institution
would be well advised to notify and educate their customer
as to the existence of the re-presented check entry system
so as to reduce the possibility of customer relations
problems.
Another area of concern is that of stop payments. It has
been reported that in one instance, a merchant was
successful in electronically collecting a check upon which
the customer had ordered a stop payment. The customer
was not aware of the merchant's collection activity until
subsequent checks were returned for insufficient funds.
While the item was clearly an item which was ineligible
for electronic collection under the NACHA rules regarding
stop payments, the financial institution's procedures were
inadequate to safeguard against such circumstances.
Therefore, financial institutions should review their
procedures to ensure that appropriate systems are in place
to avoid the payment of ineligible items.

(J

Return deadlines which vary from the usual ACH and
check return rules provide additional basis for worry.

Bank employees should be apprized of these deadlines and
the events which trigger them.
Finally, some states require financial institutions to return
paid checks at the depositor's request. Because of the
NACHA Operating Rules on record retention, such
requests would require the financial institution to obtain
the check or a copy of the check from the merchant who is
mandated by NACHA to retain the instrument. While this
may be an administrative burden to the financial
institution, the delay in providing the requested documents
could produce a larger customer relations issue.

Conclusion
While the re-presented check entry system of collection
will provide many benefits to most of its participants, there
are valid concerns that must be dealt with on procedural,
educational, and customer relations levels. Financial
institutions can help themselves by evaluating and, if
necessary, modifying their check processing procedures
and policies to avoid handling electronic items improperly.
Financial institutions can practice further self-help by
educating and training their personnel on issues related to
re-presented check entries. Finally, financial institutions
can help themselves most by informing their customers
about the electronic collection process.•
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REGULA TORY SPOTLIGHT
FFEIC Issues Notice On Uniform Interagency
Trust Rating System.
The Federal Financial Institutions Examination Council
(FFEIC) is revising the Uniform Interagency Trust Rating
System (UITRS), commonly referred to as the trust rating
system. The revisions update the rating system to reflect
changes that have occurred in the fiduciary services
industry and in supervisory policies and procedures since
the rating system was first adopted in 1978. The changes
revise the definitions for the numerical ratings to conform
to the language and tone of the Uniform Financial
Institutions Ratings System (UFIRS) rating definitions
commonly referred to as CAMELS rating system as well
as numerous other changes. The effective date is
10/13/1998, and copies may be obtained from the WBA.
Federal Register, Vol. 63, No. 197, 10/13/1998, 5470454711.

)

FRB Issues Final Rule on Regulation DD.
The FRB is issuing a final rule amending Regulation DD
which implements the Truth In Savings Act (TISA) in its
ongoing effort to comply with the Economic Growth and
Regulatory Paperwork Reduction Act of 1996 (1996 Act).
The law modifies the rules for indoor signs, eliminates
subsequent disclosures for automatically renewable
(rollover) time accounts with terms of one month (up to 31
days) or less, and repeals the civil liability provisions as of
9/30/2001.
Section 266(a) of TISA requires an institution to provide
certain disclosures for rollover time accounts at least 30
days before maturity. In implementing this provision FRB
concluded in 1992 that the purpose of the legislation
would not be served by requiring advance disclosures for
rollover time accounts with maturities of one month or
less. Regulation DD, therefore, does not require
disclosures to be provided in advance of maturity for such
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Thi~ month's issue of WBA Compliance Journal covers several new laws of which financial institutions should be aware. In
partrc~lar, the extended "Special Focus" section contains two very important articles this month. The first announces and
expl~ms the very recently enacted federal law which provides businesses, including fmancial institutions, with protections
applicable toYear 2000 Statements made within certain dates. The second article focuses on the new Wisconsin Supreme
Court Rule regarding overdraft activity on lawyer trust accounts.•
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Summary of Year 2000 Information and
Readiness Disclosure Act
Notice No. 98-17
On October 19, 1998, the President signed the Year 2000
Information and Readiness Disclosure Act. The intent
of the Act is to promote the sharing of Year 2000
information. The Act encourages companies to share Year
2000 information and limits the extent to which statements
about their readiness for the Year 2000 can be the basis for
liability. The Act does not address in any way liability for
a Year 2000 processing failure. To obtain the protection
of the Act, be sure to pay close attention to the dates
mentioned within.
Protections For Year 2000 Statements.
The Act grants substantial protections to Year 2000
statements made by companies. A Year 2000 Statement is
broadly defmed in the Act as any communication to
another or to the public, in any form, oral or written,
concerning Year 2000 processing or readiness in any way.
Year 2000 statements address the Year 2000 processing
capabilities of a company, the Year 2000 processing
capabilities of products or services, the plans or timetables
for implementing or verifying Year 2000 processing
capabilities, the test plans, test dates, test results or
operational problems or solutions related to Year 2000
processing or otherwise related to Year 2000 processing
capabilities. It is important to understand this broad
definition of Year 2000 Statements. Most statements

issued to or by banks or other companies regarding the
Year 2000 will likely meet the definition of a Year 2000
Statement.
Year 2000 Statements do not include any securities
disclosures or statements filed with federal regulatory
authorities or distributed in connection with the offer or
sale of securities. These disclosures are not protected
under the Act.
In general, the maker of a Year 2000 Statement is not
liable if the statement is false, misleading or inaccurate
unless the statement is made with actual knowledge that it
is false, inaccurate or misleading, with the intent to
deceive or mislead or with reckless disregard as to the
accuracy of the statement. In other words, Year 2000
Statements made honestly and in good faith will receive
protection under the Act. Additionally, the maker of a
statement which is a republication of a Year 2000
Statement made by another company must include certain
notices in the statement to obtain this protection under the
Act.
The republication must include a notice that the statement
is based on information supplied by another person who is
identified in the statement. Furthermore, the notice must
include either that: ( 1) the maker of the statement has not
verified the contents of the statement; or (2) the maker of
the statement is not the source of the statement. Any
company which republishes a Year 2000 Statement made
by another must make certain that it includes one of the
required notices or it will not be eligible for this

I
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protection. However, this protection is not applicable if
the republication is made with actual knowledge that it is
false, inaccurate or misleading or with intent to deceive or
mislead. Essentially, this protection allows one source to
republish information learned from another source if the
republisher discloses that it is doing so and identifies the
original source of the information.

Protection From Defamation Or Similar Claims.
The maker of a Year 2000 Statement is not liable for
defamation or similar claims based on a false, inaccurate
or misleading Year 2000 Statement unless the statement is
made with knowledge that it is false or with reckless
disregard as to its truthfulness. This protection is most
helpful in connection with statements made regarding the
readiness of others or their products and services for the
Year 2000. For example, this protection might be helpful
to a lead bank which passes certain information to
participants on the loan regarding the readiness of the
borrower for the Year 2000.

Protection From Use Of The Statement As Evidence In
A Lawsuit.
This protection applies to a narrower class of Year 2000
Statements called Year 2000 Readiness Disclosures. A
Year 2000 Readiness Disclosure is a written Year 2000
Statement which is clearly identified on its face as a "Year
2000 Readiness Disclosure" and is issued by an entity with
respect to its Year 2000 processing or its products and
services. Year 2000 Readiness Disclosures must be in
writing, must be clearly labeled and must concern one's
own products or services.
Under this protection, Year 2000 Readiness Disclosures
are not admissible in court against the maker to prove the
accuracy or truth of any information contained in the
disclosure. This protection is intended to encourage open
and forthright statements regarding the readiness of an

entity or its products and services for the Year 2000.
Presumably, the maker would be more inclined to describe
the problems it may have in getting ready for the Year
2000 if it knows that the discussion of a problem in the
statement cannot be used against it later in a lawsuit. For
example, a Year 2000 Readiness Disclosure issued by a
manufacturer that contains a statement that the system has
processing problems could not be used against the
manufacturer in court to prove that the system had
processing problems. Proof of the system's processing
problems would have to be established by other evidence.
This protection is not available if the disclosure is used to
serve as the basis for a claim for anticipatory breach or
repudiation of a contract or similar contract claim against
the maker. For example, a Year 2000 Readiness
Disclosure could be so specific as to prove the maker's
inability to perform under a contract. In that case, the
disclosure would be admissible in an action based on a
contract claim. Additionally, this protection is not
available if the court finds that the disclosure statement
amounts to bad faith or fraud, or if the protection would
otherwise be beyond what is reasonable to achieve the
purposes of the Act.

Limitation On The Effect Of Year 2000 Statements.
In general, a Year 2000 Statement may not be interpreted
or construed by a court as an amendment or alteration of a
contract or warranty. This is an important protection for
the maker of a Year 2000 Statement which may be
concerned that the issuance of the statement will be
construed as a warranty or contractual provision.
This protection does not apply to a Year 2000 Statement
made in connection with the making of a contract or
warranty or in certain other limited circumstances.
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Exclusions

There are several exclusions to the applicability of these
protections for Year 2000 Statements.
•

These protections do not apply in regulatory or
enforcement actions brought by federal or state
agencies. Nor do they affect the authority of federal or
state agencies to enforce requirements to provide or
disclose information.

•

These protections do not affect the rights of parties
established by contract.

•

These protections do not apply to statements expressly
made by a seller in a solicitation, advertisement or
offer to sell a product to a consumer. A consumer is an
individual who acquires any personal property or
service normally used for personal, family or
household purposes. Essentially, the protections of the
Act are most applicable to the exchange of information
between companies.

•

These protections do not change or address in any way
the liability of companies for a Year 2000 processing
failure. These protections do not change any duty,
standard of care or liability of companies for a Year
2000 failure.

•

These protections do not prevent any claim to the
extent the claim is not based on a Year 2000 Statement.

•

These protections do not apply to Year 2000
Statements concerning a Year 2000 remediation
product or service which is expressly made in an offer
to sell or in a solicitation (including an advertisement)
for such a product or service unless the maker of the
statement provides the following notice:
'Statements made to you in the course of this sale are
subject to the Year 2000 Information and Readiness
Disclosure Act (XX U.S.C. XX). In the case of a
dispute, this Act may reduce your legal rights
regarding the use of any such statements, unless
otherwise specified by your contract or tariff.'

A Year 2000 remediation product or service is one
designed to detect or correct Year 2000 processing
problems in the product or service of a different entity.

Effective Dates

These protections (except for the evidence exclusion
protection) apply to Year 2000 Statements made between
July 14, 1998, and July 14, 2001.
The evidence exclusion protection applies to Year 2000
Readiness Disclosures made between October 19, 1998,
and July 14,2001.

)
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The evidence exclusion protection will also apply to Year
2000 Statements made before October 19, 1998, if certain
steps are taken by the maker. This protection will apply to
Year 2000 Statements made between January 1, 1996, and
October 19, 1998, if the maker of the statement takes
certain legal steps by December 3, 1998. First, the prior
statement must relate to the maker of the statement or its
products or services.
Second, the maker of the statement must designate the
prior Year 2000 Statement as a "Year 2000 Readiness
Disclosure."
Third, the maker of the statement must designate the prior
statement as a Year 2000 Readiness Disclosure and
provide notice of the new designation to recipients of the
prior statement by December 3, 1998. There are two
alternative notice requirements applicable to this
redesignation: (1) First, the maker of the statement must
provide individual notice to all recipients of the prior Year
2000 Statement prior to December 3, 1998; or (2) Second,
the maker of the statement must post notice on its Year
2000 Internet website (if it has one) commencing prior to
December 3, 1998, and extending for a minimum of 45
days. The maker must also use the same method of
notification used to originally provide the Year 2000
Statement to the recipients.
The required notice must state that the Year 2000
Statement is being Glesignated a "Year 2000 Readiness
Disclosure" and must include a copy of the Year 2000
Statement with a legend labeling the statement as a "Year
2000 Readiness Disclosure."
Importantly, this protection will not apply to prior
statements if the recipient of the statement proves that it
would be prejudiced by the retroactive designation of the
prior statement as a Year 2000 Readiness Disclosure and
provides written notice to the maker of the statement
objecting to the designation of the prior statement as a
Year 2000 Readiness Disclosure within 45 days after
receipt of the notice under (1) above or within 180 days
after the notice under (2) above.
This is a one-time opportunity available to companies
(including financial institutions) which issued Year
2000 Statements between January l. 1996, and October
19, 1998.
Conclusion.

The Act is technical and addresses complex legal issues.
Financial Institutions are encouraged to carefully review
the Act and its applicability to them. We believe it is
important to make sure that all Year 2000 Statements
issued on or after this date are designed to take full
4 • NOVEMBER 1998

advantage of the protections available under the Act.
Financial institutions should also consider taking the steps
necessary to obtain the retroactive application of the
evidence exclusion protection to their Year 2000
Statements made prior to October 19, 1998. Financial
institutions which receive Year 2000 Statements from
other companies should also be aware of the implications
of the Act and its limitations on liability in connection with
Year 2000 Statements issued to them.

New Law on Reporting Overdrafts on Lawyer
Trust Accounts
Notice No. 98-18

The Supreme Court Rules governing lawyer trust accounts
and other accounts for the retention of funds held by
lawyers in a fiduciary capacity has been amended effective
January l, 1999. The amendment requires financial
institutions to provide a notice to the Board of Attorneys
Professional Responsibility in the event any properly
payable instrument is presented against a lawyer trust
account containing insufficient funds. The purpose of this
article is to review the changes made to this law and
provide guidance as to the operational impact this change
has on financial institutions.
General Overview

The Supreme Court Rules have provided for some time
that lawyers shall hold in trust, separate from the lawyer's
own property, that property of clients or third persons that
is in the lawyer's possession in connection with a
representation. Financial institutions are primarily familiar
with this rule for accounts set up as Interest on Lawyer
Trust Accounts or IOLTAs. Lawyers also have the ability
to open trust accounts in the client's name provided that
the account title clearly designates the account as "Client's
Account" or "Trust Account."
Recent Changes

The amendment expands the scope of the rules to include
property of clients or third persons that is in the lawyer's
possession when the lawyer is acting in a fiduciary
capacity. In addition to IOLTAs, this would include
accounts where the lawyer is appointed as trustee, agent,
guardian, personal representative of an estate, or
otherwise. Such accounts also need to be designated as
"Client's Account" or "Trust Account" in the title of the
account. These accounts, as well as the accounts opened
by lawyers in the client's name as described above are not
IOLTA accounts and, therefore, the interest earned on these accounts is not remitted to WisTAF. Instead, the
taxpayer identification number will correspond to the
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The evidence exclusion protection will also apply to Year
2000 Statements made before October 19, 1998, if certain
steps are taken by the maker. This protection will apply to
Year 2000 Statements made between January 1, 1996, and
October 19, 1998, if the maker of the statement takes
certain legal steps by December 3, 1998. First, the prior
statement must relate to the maker of the statement or its
products or services.
Second, the maker of the statement must designate the
prior Year 2000 Statement as a "Year 2000 Readiness
Disclosure."
Third, the maker of the statement must designate the prior
statement as a Year 2000 Readiness Disclosure and
provide notice of the new designation to recipients of the
prior statement by December 3, 1998. There are two
alternative notice requirements applicable to this
redesignation: (1) First, the maker of the statement must
provide individual notice to all recipients of the prior Year
2000 Statement prior to December 3, 1998; or (2) Second,
the maker of the statement must post notice on its Year
2000 Internet website (if it has one) commencing prior to
December 3, 1998, and extending for a minimum of 45
days. The maker must also use the same method of
notification used to originally provide the Year 2000
Statement to the recipients.

advantage of the protections available under the Act.
Financial institutions should also consider taking the steps
necessary to obtain the retroactive application of the
evidence exclusion protection to their Year 2000
Statements made prior to October 19, 1998. Financial
institutions which receive Year 2000 Statements from
other companies should also be aware of the implications
of the Act and its limitations on liability in connection with
Year 2000 Statements issued to them.

New Law on Reporting Overdrafts on Lawyer
Trust Accounts
Notice No. 98-18
The Supreme Court Rules governing lawyer trust accounts
and other accounts for the retention of funds held by
lawyers in a fiduciary capacity has been amended effective
January 1, 1999. The amendment requires financial
institutions to provide a notice to the Board of Attorneys
Professional Responsibility in the event any properly
payable instrument is presented against a lawyer trust
account containing insufficient funds. The purpose of this
article is to review the changes made to this law and
provide guidance as to the operational impact this change
has on financial institutions.
(

The required notice must state that the Year 2000
Statement is being designated a "Year 2000 Readiness
Disclosure" and must include a copy of the Year 2000
Statement with a legend labeling the statement as a "Year
2000 Readiness Disclosure."
Importantly, this protection will not apply to prior
statements if the recipient of the statement proves that it
would be prejudiced by the retroactive designation of the
prior statement as a Year 2000 Readiness Disclosure and
provides written notice to the maker of the statement
objecting to the designation of the prior statement as a
Year 2000 Readiness Disclosure within 45 days after
receipt of the notice under (I) above or within 180 days
after the notice under (2) above.

This is a one-time opportunity available to companies
(including financial institutions) which issued Year
2000 Statements between January 1, 1996, and October
19, 1998.
Conclusion.
The Act is technical and addresses complex legal issues.
Financial Institutions are encouraged to carefully review
the Act and its applicability to them. We believe it is
important to make sure that all Year 2000 Statements
issued on or after this date are designed to take full
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The Supreme Court Rules have provided for some time
that lawyers shall hold in trust, separate from the lawyer's
own property, that property of clients or third persons that
is in the lawyer's possession in connection with a
representation. Financial institutions are primarily familiar
with this rule for accounts set up as Interest on Lawyer
Trust Accounts or IOLTAs. Lawyers also have the ability
to open trust accounts in the client's name provided that
the account title clearly designates the account as "Client's
Account" or "Trust Account."

The amendment expands the scope of the rules to include
property of clients or third persons that is in the lawyer's
possession when the lawyer is acting in a fiduciary
capacity. In addition to IOLTAs, this would include
accounts where the lawyer is appointed as trustee, agent,
guardian, personal representative of an estate, or
otherwise. Such accounts also need to be designated as
"Client's Account" or "Trust Account" in the title of the
account. These accounts, as well as the accounts opened
by lawyers in the client's name as described above are not
IOLTA accounts and, therefore, the interest earned on these accounts is not remitted to WisTAF. Instead, the
taxpayer identification number will correspond to the
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person or entity on whose behalf the lawyer is acting. For
example, if the lawyer is acting in a professional capacity
as the personal representative of an estate, the taxpayer
identification number for the trust account is the taxpayer
identification number of the estate.
With regard to all of these kinds of trust accounts,
including IOLTAs, financial institutions must provide an
overdraft report to the Board of Attorneys Professional
Responsibility (BAPR) in the event any properly payable
instrument is presented against fillY lawyer trust account
containing insufficient funds, whether or not the
instrument is honored. The financial institution must
report the overdraft to BAPR simultaneous with the
customary overdraft notice provided to the depositor.
The report to BAPR must be in substantially the following
format.
a. In the case of a dishonored instrument, the financial
institution must provide BAPR with the identical
overdraft notice customarily forwarded to the depositor
along with a copy of the dishonored instrument if a
copy of the dishonored instrument is normally
provided to the depositor.

(_)

b. In the case of instruments that are presented against
insufficient funds and are honored, the financial
institution must provide BAPR with its identifying
information, the name of the lawyer or law firm, the
account number, the date on which the instrument is
paid, and the amount of overdraft created by the
payment.
The overdraft report is mailed to the following address:
Board of Attorneys Professional Responsibility, 611 North
Broadway, Suite 102, Milwaukee, Wisconsin 53202.
Lawyer trust accounts shall be maintained only in a
financial institution that has agreed to provide the
overdraft report described above. Financial institutions
may charge a particular lawyer or law firm for the
reasonable costs of producing the reports and records
required by this rule.
Finally, the rule provides that it does not create a claim
against a financial institution or its officers, directors,
employees, and agents for failure to provide a trust
account overdraft report or for compliance with any
provision of this rule.

sign and give to financial institutions that acknowledges
the requirements set forth in the rule. The agreement also
contains the lawyer's or law firm's express consent to the
financial institution providing such an overdraft report as a
condition of their receiving a license to practice law in the
State of Wisconsin. The signed agreement should be
retained by the financial institution, with a copy provided
to the lawyer or law firm and a copy sent to BAPR.
Lawyers are being notified of this rule change this month
and will likely be bringing in these agreements to their
financial institutions soon. A copy of this agreement,
which is not final as of the date of this printing, may be
obtained from the WBA's Erica Case.
The agreement includes an exhibit where the lawyer must
list all of his/her trust accounts currently held at a financial
institution that are now subject to this overdraft reporting
requirement. Financial institutions should make sure that
such accounts are designated as "Client's Account" or
"Trust Account." Financial institutions should also
develop an operational mechanism whereby any overdrafts
on these lawyer trust accounts will be immediately
identified such that a copy of the overdraft report is also
sent to BAPR. This process needs to be set up to meet the
January 1, 1999 deadline.
With regard to lawyer trust accounts opened in the future,
the lawyer must notify the financial institution of any such
accounts that would be subject to this rule requiring
overdraft reporting. The agreement will likely provide
that this notification be on a form provided by the financial
institution. Again, such accounts must have in their title
the designation "Client's Account" or "Trust Account."
Once a financial institution is so notified and the account is
appropriately designated, it becomes subject to this
overdraft reporting requirement and financial institutions
. must send any overdraft report on such accounts to BAPR.
Other Amendments
One of the other amendments now allows lawyers to
maintain such trust accounts in investment institutions in
addition to financial institutions. The rule defines
investment institutions to mean "an institution, such as a
brokerage house, that is capable of providing overdraft
notification on lawyer trust accounts maintained in that
institution and is insured by the Securities Investor
Protection Corporation and other investment institution
financial guaranty insurance." Investment institutions are
subject to the same requirements in the rule that financial
institutions must follow for lawyer trust accounts,
including the overdraft reporting requirement.

The WBA, in conjunction with BAPR and the State Bar of
Wisconsin, has developed an agreement for lawyers to
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Conclusion
The changes to the Supreme Court Rules affects all lawyer
trust accounts, not just IOLTAs. WBA worked with the
State Bar of Wisconsin and BAPR in attempting to draft

the rule changes in a manner workable for financial
institutions. A copy of the amendments to these rules may
be obtained from WBA's Erica Case, at 608/256-0673,
ext. 207.•

REGULA TORY SPOTLIGHT
FRB Issues Final Rule on Regulation A.
The Federal Reserve Board of Governors (FRB) has
amended Regulation A on extensions of credit by Federal
Reserve Banks to reflect its approval of a decrease in the
basic discount rate at each Federal Reserve Bank. The
amendments were effective 10/15/1998. Copies of the
final rule may be obtained from WBA. Federal Register,
Vol. 63, No. 205, 10/23/1998, 56785-56786.

FRB Announces Discontinuance of Collection
of FFIEC 035.
The FRB, the Office of the Comptroller of the Currency
(OCC), and the Federal Deposit Insurance Corporation
(FDIC) have jointly issued a notice which will eliminate
the requirement that banks submit the "Monthly
Consolidated Foreign Currency Report of Banks in the
United States" (FFIEC 035). Banks will no longer be
required to complete this report after the 12/31/1998 report
date. Copies of the notice may be obtained from WBA.
Federal Register, Vol. 63, No. 218, 11/12/1998, 6335663357.

FRB Issues Notice of Settlement Service
Enhancement.
The FRB has approved enhancements to the net settlement
services that the Federal Reserve Banks offer to financial
institutions with Federal Reserve accounts that participate
in multilateral settlements for private-sector clearing
, arrangements:: The enhanced service combines and
improves selected features from the Reserve Banks'
existing net settlement services and may be used for either
gross or net multilateral settlements. The service is fully
automated and provides finality of settlement intra-day on
the settlement day to participants in clearing arrangements
using the service. The service is intended to facilitate
improvements in the operational efficiency of
clearinghouses and reduce operational and settlement risk
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for participants. The effective date of the enhancements is
04/29/1999. Copies of the notice may be obtained from
WBA. Federal Register, Vol. 63, No. 215, 11/06/1998,
60000-60006.

FRB Issues Technical Amendment to
Regulation H.
The FRB has published an amendment to Regulation H
(Membership of State Banking Institutions in the Federal
Reserve System) that appeared in the Federal Register on
07/13/1998. This document corrects cross references to
Regulations H, K, 0, Y, the Rules of Practice for Hearings,
and the Rules regarding Delegation of Authority (Parts
208,211,215,225,262,263, and 265). The amendment is
effective 11/02/1998, and copies may be obtained from
WBA. Federal Register, Vol. 63, No. 211, 11/02/1998,
58620-58622.

FDIC Issues Final Statement of Policy on
NEPA.
The FDIC is revising its Statement of Policy on the
National Environment Policy Act of 1969 (NEPA). The
original Statement of Policy describes the FDIC's
responsibility and procedures with respect to the NEPA.
The revised Statement of Policy reflects the FDIC's
experience in applying the current NEPA Statement of
Policy, and primarily affects applications for deposit
insurance for de novo institutions, establishment of a
domestic branch, and relocation of a domestic branch or
main office. Categorical exclusions are established for all
other filings submitted to the FDIC pursuant to 12 CFR
part 303. In extraordinary circumstances, however, the
NEPA procedures may also impact categorically excluded
filings. The revision also makes the Statement of Policy
more concise and understandable. The revised Statement
of Policy is effective 12/14/1998, and copies may be
obtained from WBA. FederalRegister, Vol. 63, No. 219,
ll/13/1998,63474-63476.

\

)

WISCONSIN BANKERS ASSOCIATION

1

___j

Volume 3, Number 7

December 1998

This issue of WBA Compliance Journal contains many timely articles of which the reader should be aware The "Spe · l
· addres~es the new rules on pnvate
·
·
era
Focu~" sectron
mortgage insurance. Additionally, the "Regulatory Spotlight"
section
:ontams_ the long-a~aite~ propo~ed rules _on "Kn~w Your Customer," and Electronic Transfer Accounts. Finally, look to the
Compliance Notes section for mformatron relatmg to the new agreement on overdraft activity on lawyer trust accounts.a

SPECIAL FOCUS
Summary of New Law Regulating Private
Mortgage Insurance
Notice No. 98-19

]

responsible for servicing of a loan (including the person
who makes or holds a loan if such person also services
the loan)."
Cancellation or Termination of PMI

The new federal Homeowners Protection Act of 1998
(" Act") imposes requirements on residential mortgage
lenders and servicers with respect to private mortgage
insurance ("PMI"), including the cancellation of PMI
under certain circumstances and substantial new
disclosure requirements. This article is necessarily a
summary of the new Act. Please refer to the Act for
details.
Coverage

With one exception, the Act applies to PMI required in
connection with "-residential mortgage transactions"
consummated on or after July 29, 1999. A "residential
mortgage transaction" is a transaction in which a
mortgage, purchase money security interest arising under
an installment sales contract, or equivalent security
interest is taken in a single-family dwelling that is the
primary residence of the mortgagor to fmance the
acquisition, initial construction, or refinancing of that
dwelling. The Act, however, does not cover mortgage
insurance provided through the Federal Housing
Administration and the Veterans Administration.
Additionally, the Act contains requirements for both
"mortgagees" and "servicers." "Mortgagee" is defined
as the mortgage holder at time the mortgage transaction is
consummated. "Servicer" is defmed as "the person

Borrower Cancellation. Homeowners who achieve 20%
equity in their homes may cancel their PMI. A
homeowner achieves 20 % equity on the date on which the
principal balance of the mortgage at the homeowner's
option, either: 1) is first scheduled to reach 80%of
original value, based on the amortization schedule(s) and
irrespective of the outstanding balance, or 2) reaches 80 %
of original value, based on actual payments. "Original
value" is the lesser of the sales price or the appraised
value at the time of the mortgage transaction.

Under this provision of the Act, the PMI of a homeowner
that achieves 20 % equity must be canceled only if the
homeowner: 1) submits a request in writing to the
servicer; 2) has a good payment history (i.e., no
mortgage payment 60 days or longer past due in the 12
month period beginning 24 months before the homeowner
achieves 20 % equity or a payment 30 days or longer past
due j.n the immediately preceding 12 months); 3) provides
evidence (if required by the mortgage holder), of a type
established in advance and made known to the
homeowner by the servicer promptly upon receipt of a
cancellation request, that the property value has not
declined below the value of the property at closing; and
4) provides certification (if required by the mortgage
holder) that the property's equity is unencumbered by a
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subordinate lien.
Note that "evidence" and "certification" requirements are
at the option of the mortgage holder. The "evidence"
provision allows the mortgage holder, in its discretion, to
require the homeowner to provide whatever evidence of
current market value the holder deems appropriate.
However, the Senate committee report that accompanies
the Act emphasizes that "mortgage holders should strive
to set evidentiary requirements that, while consistent with
and necessary for sound underwriting practices, will not
impose undue costs on borrowers who must provide and
pay for this evidence." In addition, the Act requires the
mortgage holder to disclose its evidence requirement(s) to
the homeowner as soon as cancellation is requested,
which is intended to establish evidentiary requirements
that will not vary during the cancellation process.
As for the "certification" provision, neither the Act nor
its legislative history specifically address whether a
mortgage holder can require certification by a title
insurance company, or whether the holder can, upon
receiving a cancellation request, itself arrange for
certification by a title insurance company and pass the
costs of certification to the homeowner. However, the
Act, which allows a holder to require a homeowner to
satisfy "any requirement ... for ... certification" that
the holder chooses, does not specifically disallow it. If a
holder intends to require homeowners to pay for
certification by a title insurance company that is arranged
for by the holder, the holder should uniformly apply this
requirement to all homeowners requesting cancellation of
their PMI. In addition, the WBA recommends that a
homeowner agree at closing to pay for certification by a
title insurance company. The WBA will incorporate
these agreements in the model forms and notices it will
prepare under the Act.
Although the Act does not state who must cancel the
PMI, we assume that, because the homeowner sends the

cancellation notice to the servicer, the servicer must
initiate cancellation of the PMI. Absent a written request
from the homeowner to the servicer, there is no
requirement to cancel a homeowner's PMI until the PMI
automatically terminates at 22 % equity (discussed below
under "Automatic Termination").
Automatic Termination. If a homeowner is current on
payments, the homeowner's PMI automatically terminates
once the homeowner achieves 22 % equity in his or her
home. A homeowner achieves 22% equity on the date on
which the principal balance of the mortgage is first
scheduled to reach 78 % of the original value, based on
the amortization schedule(s) and irrespective of the
outstanding balance. If a homeowner with 22 % equity is
not current on payments, PMI automatically terminates
once the homeowner becomes current.
Final Termination. Under no circunistances may PMI
be required of a homeowner current on payments beyond
the first day of the month immediately following the
midpoint of the amortization period.
No Further Payments. If PMI is canceled pursuant to a
homeowner's request, a homeowner cannot be required to
pay PMI premiums or payments more than 30 days after
the later of: 1) the date on which the cancellation request
is received; or 2) the date on which the homeowner
satisfies any evidence and certification requirements. If
PMI automatically terminates, a homeowner cannot be
required to pay PMI premiums or payments more than 30
days after the termination date or, if the homeowner is
not current on payments, 30 days after the homeowner
becomes current.
Return of Unearned Premiums. Within 45 days after
the termination or cancellation of PMI under the Act, the
servicer must return all unearned PMI premiums to the
homeowner. In addition, within 30 days of receiving
notice from the servicer that PMI has been canceled or
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terminated, a mortgage insurer that possesses some of the
homeowner's unearned premiums must transfer that
amount to the servicer for repayment to the homeowner.
Exceptions for High Risk Loans. The "Borrowers
Cancellation" and "Automatic Termination" provisions,
discussed above, do not apply to "high risk" loans (loans
that at the time the mortgage is consummated, have high
risks associated with the extension of the loan). "High
risk" is determined: 1) in accordance with FNMA and
FHLMC in published guidelines for loans that do not
exceed the applicable annual conforming loan limit for the
secondary market, so as to require the continuation of
PMI beyond the terms described above. (In the case of
such conforming loans, if the homeowner is current on
payments, PMI cannot be required beyond the first day of
the month immediately following the midpoint of the
amortization period of the loan. Once termination
occurs, a homeowner can only be required to pay PMI
premiums or payments for 30 days after the termination
date); or 2) by the mortgagee for other loans not covered
above. With respect to these "high risk" mortgages, PMI
termination occurs on the date on which the principal
balance of a mortgage is first scheduled to reach 77 % of
original value, based on the amortization schedule(s), and
irrespective of the outstanding balance.

0

Disclosure and Notification Requirements
New Mortgages - At Time of Transaction. Generally,
when a mortgage transaction requiring PMI is
consummated (most likely at closing), a mortgagee is
required to give a homeowner written notice that: 1) the
homeowner may cancel PMI in accordance with the
"Borrower Cancellation" provisions of the Act, along
with the date, based on the initial amortization schedule,
on which the homeowner may cancel (for fixed rate) or a
statement that the homeowner will be notified when he or
she may cancel (for an adjustable rate); 2) the
homeowner's PMI will automatically terminate in
accordance with the "Automatic Termination" provisions
of the Act, along with the specific date of termination (for
fixed rate) or a statement that the homeowner will be
notified of termination or that PMI will be terminated
once the homeowner is current on payments (for
adjustable rate); 3) there are exemptions to the right of
cancellation and automatic termination for "high risk"
loans, and whether these exemptions apply to the
homeowner.

w

For a fixed rate mortgage, the mortgagee must also
supply the homeowner with a written initial amortization
statement, which shows the amount of principal and
interest due at regular intervals to retire the principal
balance and accrued interest over the amortization period

of the loan, and the unpaid principal balance of the loan
after each scheduled payment is made.
For "high risk" mortgages, in lieu of the above
disclosures, the mortgagee must provide upon
consummation of the mortgage transaction written
disclosure that, as long as the homeowner is current on
payments, PMI may under no circumstances be required
beyond the midpoint of the amortization period.
These "new mortgage" disclosure requirements apply to
residential mortgage transactions consummated on or
after July 29, 1999.
Annual Disclosure
New Mortgages. For residential mortgage transactions
consummated on or after July 29, 1999, the servicer must
disclose in an annual written statement the homeowner's
right to cancel or terminate PMI and an address and
phone number for the homeowner to contact the servicer
to determine whether the homeowner can cancel PMI.
Existing Mortgages. For mortgages entered into before
July 29, 1999, the servicer must disclose in an annual
written statement that the PMI may, under certain
circumstances, be canceled by the homeowner (with the
consent of the mortgagee or in accordance with applicable
state law) and an address and phone number for the
homeowner to contact the servicer to determine whether
the homeowner can cancel PMI.

No annual disclosures, even with respect to existing
mortgages, must be made before July 29, 1999. After
July 29, 1999, the disclosures outlined above for new and
existing mortgages must be made every year. However,
the Act does not provide any guidance as to when in the
year or when in relation to the date on which the
mortgage transaction was consummated these annual
statements must be made.
The Act does allow servicers to provide the annual
disclosures outlined above as part of the annual disclosure
related to the escrow account, or as part of an annual
disclosure of interest payments.
Notification Upon Cancellation or Termination.
Within 30 days after cancellation or termination as
required under the Act, a servicer must notify a
homeowner in writing that PMI has terminated, that the
homeowner no longer has PMI, and that no further
premiums, payments or fees are due in connection with
PMI. If a servicer determines that PMI cannot be
terminated or canceled, the servicer must provide the
homeowner with written notice of the grounds for such
DECEMBER 1998 • 3
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determination, including the results of an appraisal used
to make the determination.
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Forms. Disclosures may be made on standardized forms.
FIPCO will provide standardized forms prior to July 29,
1999 in both hard copy and as part of its loan origination
software.

I

Lender Paid Mortgage Insurance

"Lender paid mortgage insurance" (LPMI) is defined in
the Act as PMI that is required in connection with a
residential mortgage transaction, payments for which are
made by someone other than the borrower. For
"borrower paid mortgage insurance" (BPMI), the
payments are made by the borrower. A "loan
commitment" is a prospective mortgagee's written
confirmation of its approval, including applicable closing
conditions, of a prospective homeowner's application for
a residential mortgage loan.

i

1:·

LPMI is not subject to the Act's cancellation and
termination requirements. However, if LPMI is required
in connection with a residential mortgage transaction,
then not later than the date on which a loan commitment
is made for the mortgage transaction, the prospective
mortgagee must provide the prospective homeowner with
a written notice that: 1) LPMI may not be canceled by the
homeowner, while BPMI could be canceled and could
automatically terminate in accordance with the Act; 2)
LPMI usually results in a mortgage with a higher interest
rate than would BPMI, and terminates only when the
mortgage is refinanced, paid off, or otherwise terminated;
3) LPMI and BPMI both have benefits and disadvantages,
including a generic analysis of the differing costs and
benefits of a mortgage in the case of LPMI versus BPMI
over a 10-year period, assuming prevailing interest and
property appreciation rates; and 4) LPMI may be
federally tax-deductible if the homeowner itemizes
expenses.
In addition, within 30 days after the termination date that
would apply in the case of BPMI, the servicer must
provide written notice indicating that the homeowner may
wish to review financing options that could eliminate PMI
in connection with the mortgage. However, no disclosure
with respect to LPMI is required until after July 29,
1999.

A lender may not impose fees on a homeowner in
connection with providing required notices or disclosures
under the Act.

(J

Penalties and Enforcement
Agency Enforcement. The federal banking agencies are
authorized to enforce the Act with respect to financial
institutions. The specific authorized agency will be
determined by the type of institution found to have
violated the Act.

In carrying out its enforcement activities, each agency
shall: 1) notify the mortgagee or servicer of any failure to
comply with one or more provisions of the Act; 2) with
respect to each failure to comply, require the mortgagee
or servicer, as applicable, to correct the account of the
homeowner to reflect the date on which the PMI should
have been canceled under the Act; and 3) require the
mortgagee or servicer, as applicable, to reimburse the
homeowner in an amount equal to the total unearned
premiums paid by the homeowner after the date on which
the obligation to pay those premiums ceased under the
Act.
The agencies may also exercise their formal enforcement
powers with respect to violations of the Act.
Civil Liability. In addition to possible action by the
appropriate agency, any servicer, mortgagee or mortgage
insurer that violates a provision of the Act faces civil
liability with respect to the homeowner, who may sue
individually or as a class. Homeowners have 2 years
after the date that they discover the yiolation to bring the
suit.
Limitations on Liability: With respect to a residential
mortgage transaction, a servicer does not violate the Act
if the servicer's failure to comply with the Act results
from the violation of the Act by a mortgage insurer or
mortgagee.

A copy of the Act may be obtained by contacting the
WBA.•

I,
I
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This issue of f!BA c_o':7pliance Journal co~tains many important features. The "Special Focus" section discusses the recent
changes to Wisconsm s Probate Code and its effect on retail banking. Additionally, the "Question and Answer" section
adru:esses se:eral record retention requirements to which financial institutions are subject. Finally, the "Compliance Notes"
section provides the 1999 interest rate to be paid on required real estate escrow accounts.•

SPECIAL FOCUS
Wisconsin's New Probate Code
Notice No. 99 -1

Wisconsin Act 188 made substantial changes to
Wisconsin's probate laws. The new Wisconsin Probate
Code is effective January 1, 1999, and contains a few
changes important to the retail side of fmancial
institutions. A brief summary of the new law was
provided in the June 1998 issue of WEA Compliance
Journal. The purpose of this article is to provide some
detail on changes important to retail banking. The article
is not intended to address all of the changes to Wisconsin's
probate laws; nor is it intended to analyze the probate laws
in a manner important to fmancial institution trust
departments. Since this area of the law is complex,
fmancial institutions are advised to seek the advice of legal
counsel in the event questions related to Wisconsin's
probate laws arise.
Many changes were made to Wisconsin's probate laws that
affect both the formalities of estate planning (e.g., will
execution) and the means by which nonprobate transfers
occur. Wisconsin's Probate Code is intended to focus on
implementing the transferor's intent and protecting against
fraud and coercion.
A person may disclaim an interest in any of the following,
pursuant to new section 854.13, Wis. Stats.: an interest in
a joint tenancy, upon the death of another joint tenant; an
interest in survivorship marital property, upon the death of
the other spouse; an interest that is created by a
nontestamentary instrument and transferred at death, upon
the death that causes the transfer. The method by which a
person disclaims an interest in such property is
complicated and involves delivery of an instrument that
meets the requirements of this section to the transferor of
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the property if living; or disclaimed to the personal
representative or special administrator of the deceased
transferor of the property. Since this process of
disclaiming interest in property does not involve fmancial
institutions directly, customers should be referred to their
own attorney if they have questions.
If property is transferred to an individual under a statute
or under a provision in a governing instrument that
requires the individual to survive an event and it is not
established that the individual survived the event by at
least 120 hours, the individual is considered to have
predeceased the event. Moreover, if property is transferred
under a governing instrument that establishes 2 or more
coowners with survivorship, and ifit is not established that
at least one of the coowners survived the others by at least
120 hours, the property is transferred to the coowners in
proportion to their ownership interests. "Governing
instrument" includes an instrument under Chapter 705 of
the Wisconsin Statutes which affects fmancial institutions.

Finally, with regard to marital property, if a husband and
wife die leaving marital property and it is not established
that one survived the other by at least 120 hours, 50% of
the marital property shall be distributed as if it were the
husband's individual property and the husband had
survived, and 50% of the marital property shall be
distributed as if it were the wife's individual property and
the wife had survived.
Financial institutions are provided with certain protections
in Wisconsin's probate code. A financial institution is not
liable for having transferred an account to a beneficiary
designated in a governing instrument who, under this
chapter 854, is not entitled to the account, or for having
taken any other action in reliance on the beneficiary's
apparent entitlement under the terms of a governing
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instrument, regardless of whether the financial institution
received written notice of a claimed lack of entitlement
under this chapter. If a financial institution has reason to
believe that a dispute exists as to the rights of parties, or
their successors, to an account subject to a governing
instrument, the financial institution may, but is not
required to, do any of the following: deposit the account
with a court as provided in the law, or refuse to transfer the
account to any person. The protection afforded a financial
institution under this subsection does not affect the rights
of parties or their successors in disputes concerning the
beneficial ownership of accounts.

Again, this area of the law is extremely complex. WBA is
still researching these changes to determine what, if any,
forms changes are necessary. Further information
regarding our conclusions and any additional operational
recommendations will appear in next month's issue. As a
result, if questions arise as to the distribution of a bank
account upon the death of a customer, financial institutions
should seek the advice of their counsel. Conservatively,
financial institutions should wait until the 120 hour
survivorship requirement is met before distributing assets
of a decedent from a bank account. Copies of Wisconsin
Act 188, containing all of the changes to Wisconsin's
probate law, may be obtained from the WBA.•

REGULA TORY SPOTLIGHT
FRB Issues Final Rule on Regulation C Staff
Commentary.
The Federal Reserve Board of Governors (FRB) is
publishing a final rule amending the staff commentary that
interprets the requirements of Regulation C (Home
Mortgage Disclosure Act or HMDA). The FRB is
required to annually adjust the asset-size exemption
threshold for depository institutions based on the annual
percentage change in the Consumer Price Index for Urban
Wage Earners and Clerical Workers. The adjustment
reflects changes for the twelve-month period ending in
November. During this period, the index increased by
only 1.3%, therefore, the threshold will remain at $29
million. This means that depository institutions with assets
of$29 million or less as ofDecember 31, 1998 are exempt
from HMDA data collection. The rule is effective
01/01/1999, and copies may be obtained from WBA.
Federal Register, Vol. 63, No. 246, 12/23/1998, 7099670997.

FRB Issues Notice On Regulation Z.
The FRB is publishing an adjustment to the dollar amount
that triggers certain requirements of Regulation Z (Truth in
Lending) for mortgages bearing fees above a certain
amount. The Home Ownership and Equity Protection Act
of 1994, as implemented in 12 CFR 226.32, sets forth rules
for home-secured loans in which the total points and fees
payable by the consumer at or before loan consummation
exceed the greater of$400 or 8% of the total loan amount.
The FRB has annually adjusted the $400 amount based on
the annual percentage change reflected in the Consumer
Price Index that is in effect on June I. For 1999, the
2 • JANUARY 1999
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adjusted dollar amount is $441. It should be noted that
this rule applies to a very narrow group of loans, and does
not apply to a residential mortgage transaction as defined
under 12 CFR 226.2 (24), a reverse mortgage subject to 12
CFR 226.33, or to an open-end credit plan subject to 12
CFR 226.5-226.17. The adjustment is effective
01/01/1999, and copies may be obtained from WBA.
Federal Register, Vol. 63, No. 235, 12/08/1998, 67575.

FRB Issues Notice of Proposed Rule on
Regulation CC.
The FRB is requesting comment on the potential benefits
and drawbacks of a modification to its Regulation CC,
Availability of Funds and Collection of Checks, that would
shorten the maximum hold for many nonlocal checks.
This modification would shorten the availability schedule
for nonlocal checks from five to four business days except
that a depository bank could retain a five-day schedule for
categories of nonlocal checks which it certifies that it does
not receive a sufficient proportion of returned checks
within four business days. This proposal is one of several
alternative modifications to the nonlocal check availability
schedule that the FRB is considering. The FRB may
request comment on this or alternative modifications on a
future notice of proposed rulemaking after analyzing the
comments received in response to this notice. Comments
must be submitted on or before 03/15/1999, and copies
may be obtained from WBA. Federal Register, Vol. 63,
No. 240, 12/15/1998, 69027-69030.
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This issue of WEA Compliance Journal contains a number of important features. The "Special Focus" section discusses an
extremely important issue regarding perfection of security interests in crops. Additionally, the "Regulatory Spotlight" section
addresses HUD's newly adopted policy statement regarding payments to mortgage brokers. Finally, look to the "Compliance
Notes" section for an update on new rules that effect the way in which Real Estate Transfer Return forms are completed.•

SPECIAL FOCUS
UCC Priority of Crop Liens
Notice No. 99-2

\
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This article will review an issue that has arisen with regard
to UCC priorities and crop liens. The discussion focuses
on only the priority aspect of crop lien filings and is not
intended to review all aspects of obtaining and maintaining
an interest in crop liens.
Specifically, the issue revolves around the following
scenario. Bank A has a blanket lien, properly perfected,
on crops and growing crops that secures a loan to a
borrower. The same borrower now requests from Bank B
a loan for the purpose of financing crops to be planted and
grown in 1999. Bank B agrees to finance this loan and
properly documents and perfects its interest in the 1999
crops. There has been no additional financing obtained
from Bank A beyond those loans previously obtained and
which continue to exist today. Which fmancial institution
has priority over the 1999 crop;?
The law on point with regard to priorities among
conflicting security interests in the same collateral is found
at §409.312(2), Wis. Stats., which reads as follows:
"A perfected security interest in crops for new value
given to enable the debtor to produce the crops during
the production season and given not more than 3
months before the crops become growing crops by
planting or otherwise takes priority over an earlier
perfected security interest to the extent that such earlier
interest secures obligations due more than 6 months
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before the crops become growing crops by planting or
otherwise, even though the person giving new value
had knowledge of the earlier security interest."
In order for Bank B to qualify for this priority over Bank
A, Bank B must: 1) give value; 2) the purpose of the value
must be to enable the debtor to produce the crops during
the current production season; 3) the value must be given
no more than 3 months before the crops become growing
crops; and 4) obligations owing to the earlier secured party
must have been due more than 6 months before the crops
become growing crops.
Of the four factors that must be met in order for Bank B to
qualify for priority over Bank A with regard to the 1999
crop loan, the last test is the most curious. The term "due"
in this statute means overdue. This means that Bank B
will only have priority to the extent that the obligations
owing to Bank A are more than six months in default
before the 1999 crops become growing crops. However, if
the obligations (such as rent or loan payments) due Bank
A are not in default or are in default at the time the 1999
crops become growing crops for six months or less, then
Bank A retains priority over Bank B with regard to the
1999 growing crops.
As a result of this strange priority rule, the only time a
financial institution needs to be concerned with this statute
(§409.312(2), Wis. Stats.) is when an obligation is more
than six months overdue. All other conflicts between
secured creditors claiming the same crops as collateral will
generally be determined under the basic rule of first in
time, is first in right. See §409.312(5), Wis. Stats.•

I
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This issue of WBA Compliance Journal addresses several timely subjects. The "Special Focus" section discusses FinCEN's
new "e~empt person" rules. In_ a~dition, the "Reg~latory ~potlight" section contains articles regarding important changes to
Regulat10n Z, and FDIC deposit msurance calculat10ns. Fmally, look to the "Compliance Notes" section for information on
WBA's upcoming FDIC and BSA workshops.•

SPECIAL FOCUS
FinCEN's New Exempt Person Rule

Two New Classes of Exempt Persons

The new rule expands the defmition of"exempt person" to
include "nonlisted businesses" and payroll customers. A

Notice No. 99-3

On 9/21/1998, the Financial Crimes Enforcement Network
(FinCEN), issued a final rule (new rule) amending the
Bank Secrecy Act regulations regarding "exempt persons"
for the purpose of reducing the number of Currency
Transaction Reports (CTR) banks' must file. While the
new rule became effective 10/21/1998 for all new exempt
persons, there is also a transition period and corresponding
"transitional rule" that may be applied to all pre-October
21 exempt persons. Upon 7/1/2000, however, all exempt
persons must meet the criteria set forth in the new rule. In
response to numerous inquiries regarding this rule, WBA
is releasing this notice to highlight and clarify the main
changes. However, it should be noted that this article does
not address every issue that may arise from the changes in
the regulations.
History of The New Rule

The changes made to amend the above referenced Bank
Secrecy Act regulations took place in two phases. The
first phase involved interim rulemaking that provided
automatic exemptions for banks operating in the United
States, government departments and agencies, "listed
businesses"(entities listed on national stock exchanges),
_and certain subsidiaries of listed businesses. The second
phase was comprised of the issuance of the new rule.

L Although the new rule uses the term "bank," it is understood that the rule applies
to all those financial institutions that are subject to the Bank Secrecy Act

nonlisted business is any commercial enterprise other than
one whose common stock or analogous equity interest is
listed on a national stock exchange/market, that frequently
engages in currency transactions with the bank which
exceed $10,000. However, the exemption does not apply
to the nonlisted business' non-domestic operations.
A payroll customer, under the new rule, is defmed as one
who "[o]perates a firm that regularly withdraws more than
$10,000 in order to pay its U.S. employees in currency."
While the new rule has created these additional categories
of exempt persons, it has not done away with the existing
requirements governing eligibility for exempt status. To
be eligible, the potential exempt person must be organized
under the laws of the U.S. or a state, or must be registered
to conduct business within the U.S. or a state. In addition,
the person must have held a transaction account at the
institution for at least 12 months.
Banks should be careful when considering whether the
potential exempt person has held a "transaction account"
because of the inconsistencies between FinCEN's
interpretation of, and the language referenced in, the rule
regarding the defmition of "transaction account."
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The rule includes the definition found in 12 U.S.C.
46l(b)(l)(c) that states:
a transaction account means a deposit or account on
which the depositor. .. is permitted to make
withdrawals by negotiable or transferable instrument,
payment orders of withdrawal, telephone transfers, or
other similar items for the purpose of making payments
or transfers to third persons or others. Such term
includes demand deposits, negotiable order of
withdrawal accounts, savings deposits subject to
automatic transfers, and share accounts."
Under this definition, money market demand accounts
(MMDA) could be considered a transaction account.
However, FinCEN, relying on the definition of transaction
account contained in Regulation D, has taken the position
that MMDAs should be excluded from the definition even
though the new rule cites a non-Regulation D definition
which otherwise includes MMDAs as transaction accounts.
Because of these inconsistencies, WBA suggests banks
follow FinCEN's position when considering whether or
not the person to be exempt has fulfilled the transaction
account criteria. Therefore, WBA recommends that banks
not treat MMDAs as transaction accounts for the purpose
of fulfilling the transaction account requirement contained
in the new rule.
Initial Desi2nation of Exempt Persons

The process by which a person is designated as exempt has
not been revised. Therefore, a bank must continue to
designate each new exempt person with which it engages
in transactions in currency by the close of the 30-day
period beginning after the day of the fast reportable
transaction in currency the bank wishes to exempt. This
must be done by either filing a single CTR Form 4798
with Parts I and III completed and with "Designation of
Exempt Person" inserted in line 36, or by filing any other

form specifically designated by FinCEN for the purpose of
designating an exempt person. Note that this single filing
procedure applies whether or not the particular exempt
person has been previously treated as an exempt person
under the previous rules or the earlier mentioned
transitional rules.
While generally each bank that chooses to designate a
customer as an exempt person must file a separate form for
each such person, the rule provides two exceptions. First,
there is a special rule for a bank designating another bank
as an exempt person. In that case, a bank must either
make the filing required as discussed in this paragraph, or
the bank may elect to file a current list of its domestic
bank customers in a format specified by FinCEN.
Second, there is a special rule for affiliated banks. The
designation of an exempt person may be made by a parent
bank holding company or one of its bank subsidiaries on
behalf of all bank subsidiaries of the holding company so
long as the designation lists each bank subsidiary to which
the designation shall apply. In doing so, the rule permits
the affiliated banks to make a single designation of an
exempt person that will apply to all accounts of the person
at all banks within that affiliated group.
Transitional Rule

As earlier indicated, a bank may continue to treat accounts
on their exempt list (created before 10/21/1998) under the
old rule until 7/1/2000 so long as the exemption is still
appropriate, and the required documentation is maintained.
Since this part of the new rule is only effective during the
transition period, banks must either designate each
previously exempted account as an exempt person, or must
not treat that account as exempt, and thereby file CTRs
when appropriate, on or after 7/1/2000. This means that
any of those accounts previously exempt will no longer be
exempt on or after 7/ l/2000, unless the bank designates
them as exempt persons under the new rule requirements
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within the 7/1/2000 deadline. However, a bank that does
not initially designate the holder of a previously exempted
account as an exempt person for periods beginning after
6/30/2000, may later make such a designation, to the
extent they are otherwise permitted to do so under the new
rule.
Annual Review and Biennial Filing
Upon a bank's initial designation ofan exempt person for /
nonlisted businesses and payroll customers only, the new
rule requires that the bank review, at least annually, the
status of all those exempt entities by verifying information
supporting each designation and the application to each
account of an exempt person.

)

In addition, for nonlisted businesses and payroll exempt
persons, the bank must file an extension of these
designations every 2 years, beginning on March 15 of the
second calendar year following the year of the customer's
first designation. These biennial reviews must include:
(1) a statement certifying that the bank's system of
monitoring the transactions in currency for suspicious
activity has been applied as necessary, but at least
annually, to the account of the exempt person to whom the
review applies; and (2) information about any change in
control of the exempt person involved of which the bank
knows (or should know on the basis of its records).
Banks should note that neither the annual review or
biennial filing requirements apply to those exempt persons
that are banks, governments, and listed businesses. So
long as these exempt persons remain eligible for
exemption the bank has no additional monitoring
responsibilities other than the ever-present requirement of
monitoring for suspicious activity.

regardless of exempt status. However, the new rule does
place an additional requirement on banks to establish and
maintain a monitoring system that is reasonably designed
to detect, for each account of a nonlisted business or
payroll customer, those transactions in currency that would
require a bank to file a suspicious activity report. In
addition, the accounts ofnonlisted and payroll exempt
customers must be submitted to this monitoring system at
least annually, which must then be certified on the
required biennial filing.
Ineligible Businesses
Similar to the old exemption rule, the new rule establishes
certain businesses that are ineligible to be designated as an
exempt person. Therefore, a business engaged primarily
in one or more of the following activities is ineligible:
( 1) Serving as financial institutions or agents of financial
institutions of any type; (2) Purchase or sale to customers
of motor vehicles of any kind, vessels, aircraft, farm
equipment or mobile homes; (3) The practice of law,
accountancy, or medicine; (4) Auctioning of goods;
( 5) Chartering or operations of ships, buses, or aircraft;
(6) Gaming of any kind (other than licensed pari-mutuel
betting at race tracks); (7) Investment advisory services or
investment banking services; (8) Real estate brokerage;
(9) Pawn brokerage; (10) Title insurance and real estate
closing; (11) Trade union activities; (12) Any other
activities that may be specified by FinCEN.
Finally, the new rules provide that a business that engages
in multiple business activities may be treated as a nonlisted
business ifno more than 50% of its gross revenues is
derived from one or more of the ineligible business
activities listed above. Copies of the new rule may be
obtained from WBA.•

Monitoring for and Reporting of Suspicious Activity
The new rule does not relieve or reduce the requirement
that banks report any suspicious activity on any account

I

REGULA TORY SPOTLIGHT
Agencies Withdraw "Know Your Customer"
Proposal.
The Board of Governors of the Federal Reserve System
(FRB), the Federal Deposit Insurance Corporation (FDIC),
the Office of the Comptroller of the Currency (OCC), and

the Office of Thrift Supervision (OTS), collectively
referred to as the Agencies, have withdrawn the "Know
Your Customer" proposal in response to strong opposition
from both members of the financial industry and members
of the general public. The proposal, among other things,
would have required the Agency-regulated financial
institutions' development of programs to identify their
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This Issue of WBA Compliance Journal contains a number of important features. The "Special Focus" section contains an
article on recent concerns regarding the issuance of loan commitment letters and the Residential Offer to Purchase form.
Additionally, the "Special Focus" section discusses the Sailors' and Soldiers' Civil Relief Act. Finally, look to the
"Compliance Notes" section for information regarding the recently released FinCEN form "Designation of Exempt
Person."•

SPECIAL FOCUS

I

Residential Offer to Purchase Form Changes
Notice No. 99-4
The Wisconsin Department of Regulation and Licensing
(DRL) has approved a new WB-11 Residential Offer to
Purchase form with language changes that affect fmancial
institutions. This form has an optional use date of April 1,
1999, and a mandatory use date of November 1, 1999.
The "loan commitment" section of the fmancing
provisions of the form now reads as follows:
LOAN COMMITMENT: Buyer agrees to pay all
customary fmancing costs (including closing fees), to
apply for financing promptly, and to provide evidence
of application promptly upon request by Seller. If
Buyer qualifies for the fmancing described in this
Offer or other fmancing acceptable to Buyer, Buyer
agrees to deliver to Seller a copy of the written loan
commitment no later than the deadline for loan
commitment at line 150. Buyer's delivery of a copy
of any written loan commitment to Seller (even if
subject to conditions) shall satisfy the Buyer's
financing contingency unless accompanied by a
notice of unacceptability. CAUTION: BUYER,
BUYER'S LENDER AND AGENTS OF BUYER OR
SELLER SHOULD NOT DELIVER A LOAN
COMMITMENT TO SELLER WITHOUT BUYER'S
PRIOR APPROVAL OR UNLESS ACCOMPANIED
BY A NOTICE OF UNACCEPTABILITY.
A "loan commitment" is any document purporting to be
just that. Consequently, lenders should ensure that any
prequalification letter, preapproval letter, or "comfort
letter" specifically states that it is not a loan commitment.

The effect of the revised language in the Offer to Purchase
is to clarify for everyone involved that any written loan
commitment, even if subject to conditions (e.g. appraisal),
delivered to a Seller ( or the Seller's agent) will result in
the Buyer's fmancing contingency being waived, unless
accompanied by a notice of unacceptability. Once the
fmancing contingency is satisfied, the Buyer is obligated
to close the transaction, even if the Buyer's loan is
ultimately rejected because, for example, the property fails
to appraise. The legal principles that apply to the process
of delivering the Buyer's loan commitment to the Seller,
and the resulting satisfaction of the Buyer's fmancing
contingency, require that fmancial institutions cease any
practice of delivering written loan commitments to persons
other than their applicant, the Buyer, especially without
the Buyer's written approval.
Given these ramifications (which may have always
existed) in providing a copy of fil1Y written loan
commitment to a Seller, fmancial institutions should not
provide any person other than their loan applicant with a
copy of any written loan commitment. In addition to
following a practice of only providing a written loan
commitment to the loan applicant, the following is some
language for you to consider including in a written loan
commitment.
"This commitment letter is issued only to you, the loan
applicant. We are not delivering a copy of this
commitment letter to any other parties, brokers or
agents in your transaction. Delivery of this letter to
other parties in the transaction may affect your
rights under the financing contingency in your
purchase agreement. You are solely responsible for
determining whether or not to satisfy the fmancing
contingency in your purchase agreement, for
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determining whether to deliver this commitment to any
other parties in your transaction, and for delivering this
commitment if you choose to do so. If you have
questions regarding this issue, consult with your legal
counsel."
This optional language for your use in written loan
commitments assumes your institution will follow this
practice. If you do not intend on following this practice,
you should not put this language in your loan commitment.
If necessary, financial institutions should consult their own
legal counsel to determine what may be most appropriate
for your circumstances if the above referenced language
does not accurately describe your practice.
For financial institutions, the most important change that
results from the language change to the Offer to Purchase
form is that lenders should not be delivering a written loan
commitment to any party other than their applicant.

Soldiers' And Sailors' Civil Relief Act
Due to recent events in Kosovo, many members of the
Armed Forces have been called to active duty. In light of
this situation, WBA anticipates that financial institutions
will soon be receiving inquiries regarding the Soldiers'
and Sailors' Civil Relief Act (Act). Therefore, WBA
wishes to take this opportunity to review the Act to help
ready employees of financial institutions for such
inquiries.
In general, the Act was passed by Congress during the
World War II era to provide certain relief measures for
members of the Armed Forces while on active duty. In
particular, the Act protects these persons from
enforcement of obligations they are unable to meet
because of their absence from their homes due to active
duty or because their military pay will not cover the debts
they incurred before active duty commenced that were
based upon their civilian earnings. The Act allows for
these men and women in active military service to apply
for reduced interest rates on consumer loans. The Act

limits interest rates these persons pay on consumer loans,
including credit cards, car loans, student loans, mortgage
loans, and other personal loans to 6% if the debts were
incurred before they went on active duty. In addition, the
Act can prevent foreclosure or repossession on secured
loans. Moreover, the Act also affects leases, obligations to
answer and appear in lawsuits, as well as other matters.
The Act applies to persons on active duty in the military
service including full-time members of the Army, Navy,
Air Force, Marines, Coast Guard, and Public Health
Service. In addition, the Act also applies to members of
Reserve and National Guard units who have commenced
active service, whether by volunteering or pursuant to a
call-up. Furthermore, the Act not only protects the serviceperson who is "primarily obligated" on a loan, it also
protects those who are "secondarily liable" such as comakers, guarantors or other persons liable for such loan~
The process for service-persons to obtain a reduction of
interest to 6% might be initiated by a verbal request or by
a notice and accompanying letter sent to the institution by
the military judge advocate general (JAG) corps officer
that states that a service-person is exercising his or her
right under the Act. The Act takes effect from the time a
person is ordered to report for active duty. The Act is
designed to protect the rights of these persons because of
the burdens active service imposes. Thus, if the serviceperson is likely to suffer a significant material effect on
their ability to pay their obligations due to active duty, the
Act may be invoked. However, the Act may not be
invoked if no material effect will result from the serviceperson's active duty.
If an institution believes, however, that the financial
position of the service-person is not worse after entering
active duty, the institution should contact its attorney
before taking any additional action. This is because the
institution is prohibited from unilaterally deciding that the
application of the Act is inappropriate for a specific
service-person. In fact, a court order is required for an
institution to charge more than 6% interest on a loan that
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would otherwise be subject to the Act. However,
institutions must realize that such civil court proceedings
may be "stayed" under the Act for the reason that the
service-person on active duty is unavailable to defend
himself or herself in court. In addition, such actions on the
part of the institution could generate ill-will and publicity
adverse to the institution. Generally, financial institutions

will need to adjust interest rates on consumer loans for the
duration of a service-person's active duty. Upon the
service-person's release from active duty, the loan's
contract rate of interest resumes. For more information
regarding the Act, please contact WBA's Kris Cleven at
608/256-0673, ext. 263.•

I

REGULA TORY SPOTLIGHT
FFIEC Issues Notice and Requests Comment
on Interagency Questions and Answers on
CRA.

)

The Consumer Compliance Task Force of the Federal
Financial Institutions Examination Council (FFIEC) is
supplementing, amending, and republishing its
Interagency Questions and Answers Regarding
Community Reinvestment, as well as proposing for
comment three new or revised questions and answers. The
Interagency Questions and Answers have been prepared by
the staff of the Office of the Comptroller of the Currency
(OCC), the Board Governors of the Federal Reserve
System (FRB), the Federal Deposit Insurance Corporation
(FDIC), and the Office of Thrift Supervision (OTS) to
answer frequently asked questions about community
reinvestment. These Interagency Questions and Answers
contain informal staff guidance for agency personnel,
financial institutions, and the public. The FFIEC seeks
public comment on the proposed questions and answers.
In addition, the FFIEC invites public comment on any of
the new and revised questions, as well as other community
reinvestment issues that are not addressed in the
Interagency Questions and Answers. The effective date of
the amended questions and answers is 05/03/1999, and
comments on the proposed question and answers must be
submitted on or before 07/02/1999. Copies of the
amended and proposed questions and answers may be
obtained from WBA. Federal Register, Vol. 64, No. 84,
05/03/1999, 23618-23648.

OCC, FRB, and FDIC Issue Joint Final Rule
on Risk-Based Capital Standards.
The OCC, FRB and FDIC have issued a final rule that
amends their respective risk-based capital standards for
market risk applicable to certain banks and bank holding
companies with significant trading activities. This rule
finalizes the interim rule issued on 12/30/1999, thus

eliminating the requirement that when an institution
measures specific risk using its internal model, the total
capital charge for specific risk must equal at least 50% of
the standard specific risk capital charge. This final rule,
however, does not apply to institutions that use the
standardized method to calculate specific risk.
For those institutions using internal models to calculate
their specific risk charges, the agencies will continue to
review the internal models to determine whether or not
they adequately measure specific risk. The final rule is
effective 07/01/1999, and copies may be obtained from
WBA. Federal Register, Vol. 64, No. 74, 04/19/1999,
19034-19039.

FDIC Issues Final Rule On Mutual-to-Stock
Conversions.
The FDIC is amending its procedural regulations for
mutual-to-stock conversion notice to delegate authority
from the FDIC's Board of Directors, to the Director and
Deputy Director of the Division of Supervision to act on
certain requests for the waiver of the depositor vote
requirements in its mutual-to-stock conversion regulations.
Delegate authority is granted only with respect to requests
for the waiver of the depositor vote requirements involving
mutual-to-stock conversions in situations where applicable
state law in effect as ofOl/01/1999, provided for voting by
corporators as the only depositor voting mechanism for
mutual-to-stock conversions, or prohibited proxy voting
by depositors of state-chartered, cooperative savings banks
in mutual form. This amendment should expedite the
FDIC's final actions regarding such waiver requests. The
rule is effective 05/26/1999, and copies may be obtained
from WBA. Federal Register, Vol. 64, No. 79,
04/26/1999, 20141-20142.
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This issue of WBA Compliance Journal contains a number of important features. The "Special Focus" section contains
information regarding Private Mortgage Insurance disclosures and notices. In addition, look to the "C?mplianc~ Notes"
section for important and time-sensitive information about regulatory action agencies may take regardrng frnanc1al
institutions' Year 2000 preparations.•
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SPECIAL FOCUS
Federal Home Owners
Protection Act of 1998
Notice 99-5

_)

The Federal Home Owners Protection Act of 1998 (the
"Act") becomes effective July 29, 1999. The Act applies
to private mortgage insurance ("PMI") required in
connection with residential mortgage loans. In general,
a residential mortgage loan is a loan secured by a
mortgage on a single-family dwelling that is the
borrower's primary residence. The Act requires certain
disclosures in connection with PMI for residential
mortgage loans and gives borrowers the right to cancel
borrower paid PMI at certain times during the term of the
loan. WBA's FIPCO has prepared standard forms for
use by frnancial institutions to comply with the disclosure
requirements of he Act. These forms may be ordered
from FIPCO at this time.
The purpose of this Notice is to briefly describe the
disclosure requirements of the Act and to describe the
new forms prepared by FIPCO. Financial institutions are
encouraged to become more familiar with the Act
and its requirements by reviewing more detailed
information regarding the Act and its requirements.
Financial institutions may obtain a detailed manual from
the WBA on the Federal Home Owners Protection Act by
contacting the WBA. Fannie Mae and Freddie Mac have
also prepared new requirements relating to the
cancellation of PMI that reflects the requirements of the
Act and updates requirements for cancellation of PMI on
mortgages not covered by the Act. Financial institutions
are encouraged to obtain and review these additional
materials.

Reguired Disclosures

The Act requires that the borrower be given a number of
disclosures and notices relating to PMI for residential
mortgage loans and to the borrower's cancellation and
termination rights of borrower paid PMI under the Act.
The required disclosures and notices vary depending upon
whether the loan is a fixed rate or adjustable rate,
whether the borrower has paid for the PMI or the lender
has paid for the PMI, whether the loan was made prior to
or on or after July 29, 1999, and whether the loan is a
high risk loan. In general, following are the required
disclosure and notice requirements under the Act and the
WBA forms to make those required disclosures and
notices:
1. Disclosure at Closing For Fixed Rate Mortgage Loan.
Use the WBA(PMI) 501 to make required disclosures
to borrowers at closing where the borrower is
required to maintain PMI paid by the borrower and
the loan is made to frnance the acquisition, initial
construction or refrnancing of a single~family dwelling
used as the borrower's primary residence. This
disclosure informs borrowers of their cancellation and
termination rights under the Act. The disclosure must
include a written initial amortization schedule for the
loan prepared by the lender in compliance with the
Act. This requirement applies only to such loans or
refrnancings closed on or after July 29, 1999.

2. Disclosure at Closing For Adjustable Rate Mortgage
Loan. Use the WBA(PMI) 505 to make the required
disclosures to borrowers at closing where the
borrower is required to maintain PMI paid by the
borrower and the loan is made to finance the
acquisition, initial construction or refrnancing of a
single-family dwelling used as the borrower's primary
residence. This disclosure informs borrowers of their
cancellation and termination rights under the Act.
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This requirement applies only to such loans or
refinancings closed on or after July 29, 1999.

to July 29, 1999, regardless of the purpose of the
original existing mortgage loan.

3. Disclosure at Closing For "High Risk" Mortgage
Loan. Certain disclosures must be made to borrowers
at closing in connection with PMI maintained for
"high risk" mortgage loans. However, FIPCO did not
prepare disclosure forms for "high risk" mortgage
loans because the secondary market has declined to
define "high risk" loans and FIPCO anticipates that
financial institutions will not independently define
"high risk" loans for purposes of the Act. If a
financial institution does undertake the definition of
"high risk" loans, it will be necessary for it to prepare
its own disclosure forms. ·

6. Notification to Borrower of Grounds for Not
Canceling or Terminating PMI. Use the WBA(PMI)
510 or 511, as appropriate, to notify the borrower that
PMI cannot be terminated or canceled because the
borrower has failed to meet certain requirements of
the Act for cancellation or termination of PMI. The
grounds for not canceling or terminating must be
disclosed in the notice. Use the WBA(PMI) 510 for
disclosing a permitted reason for not canceling PMI.
Use the WBA(PMI) 511 for disclosing the only
permitted reason for not terminating PMI (not
"current" on payments).

4. Annual Disclosure For Mortgage Loan Subject to

7. Notification to Borrower ui;2on Cancellation or
Termination of PMI. Use the WBA(PMI) 512 to
notify the borrower within 30 days after cancellation
or termination of PMI that the insurance has been
canceled or terminated and that no further premiums
are due in connection with the PMI.

PMI. Use the WBA(PMI) 507 to make the required
annual disclosures to borrowers where the borrower is
required to maintain PMI paid by the borrower and
the loan is made to finance the acquisition, initial
construction or refinancing of a single-family dwelling
used as the borrower's primary residence. This
disclosure informs borrowers of their cancellation and
termination rights under the Act. The annual
disclosure must be made at least once every 12
months. This requirement applies only to such loans
or refinancings closed on or after July 29, 1999.

5. Annual Disclosure For "Existing" Mortgage Loan
Subject to PMI. Use the WBA(PMI) 509 to make the
required annual disclosures to borrowers where the
borrower is required to maintain PMI paid by the
borrower on an existing loan secured by a singlefamily dwelling used as the borrower's primary
residence. This disclosure informs borrowers of the
fact that they may cancel PMI on those loans with the
consent of the lender or in accordance with state law.
The annual disclosures must be made every 12
months. The Act does not grant cancellation and
termination rights to borrowers in "existing" mortgage
loans. This requirement applies to.loans closed prior

-)
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8. Notification to Borrower of Differences Between
Borrower Paid and Lender Paid PMI. Use the
WBA(PMI) 513 to disclose to the borrower the
differences between lender paid and borrower paid
PMI at the time of a loan commitment for a
residential mortgage loan to finance the acquisition,
initial construction or refinancing of a single-family
dwelling used as the borrower's primary residence
where PMI is required and will be paid by the lender.
The borrower does not have a right to cancel lender
paid PMI under the Act. This requirement applies
only to such loans or refinancings closed on or after
July 29, 1999.
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9. One-time Notification to Borrower With Lender Paid
PMI. Use the WBA(PMI) 514 to disclose to the
borrower in residential mortgage loans within 30 days
after the automatic termination date that would have
applied if borrower had paid PMI that such date has
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been reached and that the borrower may wish to
review refinancing options that could eliminate PMI.
The automatic termination <late does not apply to
lender paid PMI and this disclosure is simply intended
to inform the borrower that refinancing options could
eliminate lender paid PMI. This requirement applies
only to such loans closed on or after July 29, 1999.

10. Notification to Borrower That a Cancellation Date in
an Adjustable Rate Mortgage Loan Has Been
Reached. Use the WBA(PMI) 515 to notify the
borrower in connection with an adjustable rate

residential mortgage loan secured by a single-family
dwelling used as the borrower's primary residence
that a date by which the borrower may cancel the PMI
has been reached in the amortization of the loan. This
disclosure requirement applies only to adjustable rate
loans or refinancings closed on or after July 29, 1999.
As always, financial institutions should consult their legal
counsel to be certain a specific form is appropriate for a
particular transaction in which the institution is involved.•

I

REGULA TORY SPOTLIGHT
FRB Proposes Rule on Extensions of Credit
by Federal Reserve Banks.
The Board of Governors of the Federal Reserve System
(FRB) proposes to amend its Regulation A to establish a
special lending program under which Federal Reserve
Ban1cs will extend credit at a rate above the Federal Open
Market Committee's targeted federal funds rate to eligible
institutions to accommodate liquidity needs during the
century date change period. Unlike adjustment credit,
borrowers would not be required to seek credit elsewhere
first, uses of funds would not be limited, and loans could
be outstanding for a considerable period. Comments must
be submitted by 07/02/1999, and copies may be obtained
from WBA. Federal Register, Vol. 64, No. 102,
05/27/1999, 28768-28770.

FRB Requests Comment on Modification of
ACH Operations and Pricing Practices.
The FRB requests comment on the benefits and drawbacks
of modifying the Federal Reserve Bank's pricing practices
and deposit deadlines for Automated Clearing House
(ACH) transactions they exchange with private-sector
ACH operators. These modifications may have
implications for competition in the provision of ACH
services, for the efficiency of the ACH system, and for
long-term ACH volume growth. Comments must be
submitted on or before 08/06/1999, and copies may be
obtained from WBA. Federal Register, Vol. 64, No. 98,
05/21/1999, 27793-27796.

FDIC Issues Report Regarding Differences in
Capital and Accounting Standards Among
Federal Banking and Thrift Agencies.
The Federal Deposit Insurance Corporation (FDIC) has
issued its report to the Committee on Banking and
Financial Services of the U.S. House of Representatives
and to the Committee on Banking, Housing and Urban
Affairs of the U.S. Senate regarding the differences in
capital and accounting standards between federal ban1cing
and thrift agencies. In addition, the report contains an
explanation of the reasons for any discrepancy in such
accounting and capital standards and is published in the
Federal Register as required by law. Copies of the report
maybe obtained from WBA. Federal Register, Vol. 64,
No. 95, 05/18/1999, 26962-26966.

FDIC Issues Interim Rule and Requests
Comment on Asset and Liability Backup
Program.
The FDIC is adopting an interim rule to require asset and
liability backup programs (ALBPs) for limited deposit
account and loan account information in a limited number
of institutions to facilitate timely and accurate restoration
of key financial records in the event that an FDIC-insured
depository institution (insured depository institution)
experiences a Year 2000 (Y2K) computer problem and is
placed in receivership. Specifically, this rule requires
those insured depository institutions receiving Y2K ratings
of less than "Satisfactory" on or after 07/31/1999 (affected
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As the Year 2000 quickly approaches, many questions are being raised regarding financial institutions' cash availability
policies. The "Special Focus" section in this issue of WBA Compliance Journal addresses some of these concerns. For other
Y2K related topics, look to the "Regulatory Spotlight" and "Compliance Notes" sections.•

SPECIAL FOCUS
Y2K-Cash Withdrawal Limitations and
Legal Issues*

I

requirements. In addition, remember that Reg. DD is not
applicable to commercial accounts. Therefore, your
contract (signature card/deposit contract) with commercial
customers will control.

INTRODUCTION
REGULATION E

As financial institutions have been working on their Y2K
contingency planning, their personnel have raised
numerous questions regarding the laws and regulations
that apply to cash withdrawal limitations. The following
regulations and contractual issues should be considered
before imposing limits on the amount of cash financial
institutions make available upon requests for cash
withdrawals.
REGULATION DD

Regulation DD is applicable to deposit accounts offered to
consumers, such as time, demand, savings, and NOW
accounts. Specifically, Reg. DD §230.3(b) requires
disclosures to reflect the terms of the legal obligation of
the account agreement between the consumer and the
financial institution. In addition, Reg. DD §230.4(b)(5)
requires disclosure of any limitations on the number or
dollar amount of withdrawals or deposits. Finally, Reg.
DD §230.5(a)(l) requires a thirty (30) day advance written
notice to affected consumers of any change of a term
required to be disclosed under Reg. DD that will adversely
affect the consumer.
Most financial institutions include wording in their deposit
contracts indicating that the institution may change the
terms of the agreement from time to time. Assuming your
deposit contracts provide for such changes, you should
provide an advance notice if you have not limited the
dollar amount of withdrawals in the past but are choosing
to do so now. A thirty (30) day advance-written notice is
required by Regulation DD. However, an institution's
deposit contract may indicate additional notice

Regulation E is applicable to consumer electronic fund
transfer services. Reg. E §205.7(b)(4) requires disclosure
of the types of electronic fund transfers that consumers
may make and any limitations on the frequency and dollar
amount of transfers. For example, any dollar limit on
withdrawals at ATM's would be required to be disclosed
under this section. In addition, Reg. E §205.S(a)(a)(iv)
requires a twenty-one (21) day advance written notice to
consumers if the change would result in "stricter
limitations on the frequency or dollar amount of transfers."
Although Reg. DD§ 230.5(a)(l) requires 30-day advance
notice of adverse changes affecting limitations on the
number or dollar amount of withdrawals, Reg. DD
§230.3(c) states disclosures required in accordance with
Reg. E that are also required by Reg DD may be
substituted for the disclosures in Reg. DD. For example,
Reg. DD Official Staff Commentary §230.3(c) states
compliance with Reg. E is deemed to satisfy the disclosure
requirements of Reg. DD such as when a financial
institution changes a term that triggers a notice under Reg.
E, and uses the timing and disclosure rules of Reg. E for
sending change-in-term notices.
REGULATION D

Under Reg. D §204.2(b)(I), a demand deposit is payable
on demand, or is a deposit with a required notice period of
less than seven days, or is a deposit that does not reserve
the right to require at least seven days' written notice of an
intended withdrawal. It appears that banks may contract
for a required notice of an intended withdrawal on a
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typical checking account if it is for a period of less than
seven days.
It is doubtful that any financial institution has contracted
for an advance notice of withdrawal on its checking or
demand deposits. However, as stated earlier, most
financial institutions do include language in their deposit
account rules indicating that the financial institution may
change the terms of the agreement from time to time. If
this is the case, it is suggested that financial institutions
mail a thirty (30) day advance notice to customers if a
policy requiring an advance written notice of an intended
withdrawal is adopted. Note, requiring an advance written
notice of an intended withdrawal is not subject to Reg.
DD.
Under Reg. D §204.2(d)(a), financial institutions must
reserve the right to require a seven (7) days written notice
of intended withdrawals on savings deposits (which
includes money market deposit accounts (MMDA's). In
addition, financial institutions may reserve the right to
require at least seven days' written notice of intended
withdrawals on NOW accounts (Reg D §204.2(e)(2)).
Thus, any time a customer comes in to make a withdrawa~
a financial institution could invoke its right to require a
written notice ofup to seven (7) days prior to making cash
available. However, remember that in order to take
advantage of this prior notice period, the institution must
have reserved the right to require a written notice in its
signature cards/deposit contracts.
REGULATION CC

Regulation CC applies to funds deposited into transaction
accounts (demand deposits, NOW accounts) irrespective
of whether the accounts are consumer or commercial in
nature. Reg. CC, however, does not apply to savings
accounts, MMDA's, and CD's.
Reg. CC §229.12(d) provides an adjustment to the funds
availability rules for cash withdrawals. Funds from local
and nonlocal checks need not be available for cash

withdrawal until 5:00 p.m. on the day specified in the
schedule for availability of funds in general. At 5:00 p.m.,
$400 of the deposit must be made available for cash
withdrawal. This $400 is in addition to the first $100 of a
day's deposit, which must be made available for
withdrawal at the start of business on the first business day
following the banking day of deposit. The remainder of the
funds from the deposit must be made available for cash
withdrawal at the opening of business on the following
business day.
To take advantage of the above cash-withdrawal rule,
fmancial institutions must have included the rule in their
Funds Availability Disclosures. Most financial institutions
in Wisconsin have probably not taken advantage of the
cash-withdrawal rule. If a financial institution has not
disclosed the cash-withdrawal rule in its Funds .
Availability Disclosures, Reg. CC §229.18(e) requires a
financial institution to send a notice to holders of
consumer accounts at least thirty (30) days before
implementing changes that do not result in faster
availability. Although Reg. CC is generally applicable to
commercial transaction accounts, Reg. CC §229.18(e)
does not require a 30-day advance notice prior to
implementing the cash-withdrawal rule to commercial
accounts. However, as stated earlier, check your deposit
contract as to your ability to change terms and your notice
requirements applicable on commercial accounts.
Reg. CC §229.19(c)(4)(1) states that Reg CC does not
supercede any policy of a financial institution that limits
the amount of cash a customer may withdraw from its
account on any one day, if that policy is not dependent on
the length of time funds have been in the customer's
account (as long as the Reg. CC hold periods have
expired). For example, Reg. CC Commentary §229 .19(c)4
states the special cash withdrawal rule in the act recognizes
that the $400 that must be made available for cash
withdrawal by 5:00 p.m. on the day specified in the
schedule may exceed a financial institution's daily A TM
cash withdrawal limit and explicitly provides that the act
does not supersede a fmancial institution's policy in that
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regard. As a result, if a financial institution has a policy of
limiting cash withdrawals from ATM's to $250 per day,
the regulation would not require that a financial institution
dispense $400 of a deposit that must be made available for
cash withdrawal on that day from an A TM.
In addition, Reg. CC §229.19(c)(4)(ii) states, in the case of
cash withdrawals at a staffed teller station, the policy
limiting cash withdrawals must be applied equally to all
customers of the financial institution and must be based on
security, operating, or bonding requirements.
Remember, however, any policy limiting the amount of
cash a consumer may withdraw must have been disclosed
under Reg. DD §230.4(b)(5). And if cash withdrawals are
currently not limited, banks can implement a policy
limiting cash withdrawals by providing the 30-day
advance written notice required by Reg. DD. Again your
deposit contract will control your requirements as to
commercial accounts.
CASHIER'S!fRAVELER'S CHECKS

At first glance, we could find nothing which would
prohibit financial institutions from issuing cashier's checks
or traveler's checks in place of cash. However,

further research indicates otherwise. Reg. CC §229.2(d)
defines "available for withdrawal" (with respect to funds
deposited) as funds available for all uses generally
permitted to the customer for actually and finally collected
funds under the financial institution's account agreements
or policies. For example, unless restricted by the financial
institution's account agreement, institutions must make
funds "available for withdrawal" (at the end of the hold
period) in all of the following ways: paying checks,
certifying checks, electronic payments, withdrawals by
cash, and transfers between accounts.
We are aware of no law, which would permit financial
institutions to suddenly limit a customer's request for cash
withdrawals without a change in the financial institutions'
policies. As a matter of prudence, financial institutions
should provide customers with an advance written notice
prior to implementing a policy requiring customers to
accept cashier's or traveler's checks in lieu of cash.
Financial institutions should review their signature
cards/deposit contracts to determine whether the
contractual terms limit the form of payment with regard to
collected funds.a
* With modification, reprinted with permission from the
Kansas Bankers Association.
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REGULA TORY SPOTLIGHT
FRB Proposes Rule on Regulation B.

)

The Board of Governors of the Federal Reserve System
(FRB) has issued a proposal to revise Regulation B, which
implements the Equal Credit Opportunity Act (ECOA or
Act), pursuant to the FRB's policy of periodically
reviewing its regulations. The Act makes it unlawful for
creditors to discriminate against an applicant in any aspect
of a credit transaction on the basis ofrace, color, religion,
national origin, marital status, sex, age, and other specified
bases. Major proposed revisions include removing the
general prohibition against noting information about
applicant characteristics such as national origin or sex,
although such information still generally may not be
considered in extending credit; requiring creditors to retain
records for certain prescreened credit solicitations; and
extending the record retention period for most business
credit applications. Proposed revisions to the Official Staff
Commentary are also included. WBA will prepare a

comment letter in opposition to certain provisions of the
proposal. The letter will be made available to WBA
members upon its completion. Comments must be
received by 11/10/1999, and copies may be obtained from
WBA. Federal Register, Vol. 64, No. 157, 08/16/1999,
44582-44631.

FRB Issues Final Rule on Regulation A.
The FRB is amending its Regulation A to establish a
special lending program under which Federal Reserve
Banks will extend credit at a rate 150 basis points above
the Federal Open Market Committee's targeted federal
funds rate to eligible institutions to accommodate liquidity
needs during the century date change period. Unlike
adjustment credit, borrowers will not be required to seek
credit elsewhere first, uses of funds will not be limited, and
the loans may be outstanding for any period while the
facility is open. The rule is effective 10/01/1999, and
copies may be obtained from WBA. Federal Register,
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SPECIAL FOCUS
For well over a year the U.S. Department of Treasury
(Treasury) has been working toward implementation of
Electronic Transfer Accounts (ETAs) in accordance with
the provision contained in the Debt Collection
Improvement Act of 1996 that requires most Federal
payments be made electronically, unless waived by the
Secretary of the Treasury. The ETA is a low-cost account
that may be made available, by any federally insured
financial institution that becomes Treasury's agent, to
individuals who receive Federal benefit, wage, salary or
retirement payments. The ETA is designed to permit these
individuals to receive such Federal payments
electronically.
On 07/16/1999, Treasury released a notice that describes
the attributes of ETAs and the terms of the Financial
Agency Agreement (Agreement) that must be executed by
any fmancial institution that wishes to offer ETAs. The
following article will discuss the required attributes of
ETAs and the related components of the Agreement.
1. The ETA must be an individually owned account at a
federally insured financial institution.
This does not mean that the account can be held only in
the name of the individual receiving the electronic Federal
payment. Rather, the ETA can be one that is held and
titled in the recipient's name alone or one in which the
recipient has a joint ownership interest with others that is
held and titled in the names of all the parties' to the
account.
2. The ETA must be available to any individual who
receives a Federal benefit, wage, salary, or retirement
payment.
Financial institutions that choose to offer ETAs must open
an ETA for any individual who receives a Federal benefit,

I

wage, salary, or retirement payment and who requests such
an account. However, there are 2 exceptions to the
account opening requirement. First, a fmancial institution
may not open an ETA for any individual if the institution
does not have authority under its charter to maintain a
deposit or share account for the individual.
Secondly, a financial institution is not required to open an
ETA for any individual if the institution is aware that the
individual previously was the owner of an ETA that was
closed because of fraud at the institution or any other
fmancial institution, or if the institution for reasons of
account misuse, previously closed an ETA held by the
individual at the institution.
Treasury draws a distinction between fraud and misuse in
the following way. Fraud is described as an action by an
individual with intent to obtain funds wrongfully from the
fmancial institution. An example of fraud is where an
individual authorizes a third party to withdraw funds from
an account using an automated teller machine (A TM) card
and then falsely represents to the institution that the
withdrawal was unauthorized. Misuse, on the other hand,
is considered an unintentional or negligent use of the ETA
such as the account being inadvertently overdrawn or
failure to safeguard a personal identification number
(PIN).
In addition, a financial institution is permitted to close an
ETA where the institution has cause to believe that fraud
or misuse of the account has occurred. Any determination
that such activity has occurred must be consistent with the
institution's usual criteria for closing accounts. Such
criteria include conducting the investigation required
under Regulation E; excessive overdrafts; negligence in
safeguarding an A TM and/or point-of-sale (POS) card or
PIN; or failure to pay an overdraft within a reasonable
period of time.
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3. The ETA must accept electronic Federal benefit, wage,
salary, and retirement payments, and such other
deposits as a financial institution agrees to permit.
Treasury will permit but will not require financial
institutions to offer recipients the option of depositing to
the ETA other funds in addition to electronic Federal
benefit, wage, salary, and retirement payments. In the
event a financial institution chooses to allow an individual
to deposit other funds in addition to the electronic Federal
payments, the institution may choose to, but is not required
to, limit such additional deposits to those that are received
electronically. Furthermore, institutions may specify
whether deposits of other funds can be made by mail,
through an ATM, and/or over the counter. However, the
institution may not charge any fee in connection with
allowing deposits of other funds.
A provision contained in the Agreement related to the
acceptance of both Federal electronic deposits and other
deposits by a financial institution is "attachment."
Garnishment and levy are means by which funds may be
attached. Most Federal benefit payments deposited to an
account at a financial institution, including Social Security
benefits, Supplemental Security Income benefits, Veteran's
benefits, and Federal Railroad Retirement benefits, are
protected from attachment and the claims of judgment
creditors by Federal law, subject to certain limited
exceptions. One such exception is attachment for the
purpose of satisfying child support and alimony
obligations .
Financial institutions in Wisconsin do not have the burden
of distinguishing between funds contained in a deposit
account that are subject to garnishment and those that are
not. Instead the burden to prove that deposited funds are
exempt from garnishment is placed on the party to whom
the garnishment relates. Therefore, if an institution
receives a notice of garnishment on a party to a deposit
account, including an ETA to which the recipient is a
party, the financial institution should follow its usual
procedures with regard to garnishments. In addition,

Treasury requires that a fmancial institution that receives
an order of attachment or garnishment for an ETA must
immediately send a copy of the order and the name of the
creditor and contact person, if any, to the recipient.
Furthermore, in order to ensure that recipients understand
that Federal benefit payments deposited to an ETA
generally are protected from attachment, Treasury will
require institutions that open an ETA to provide the
following disclosure, in writing, to the holder:
Many Federal benefit payments, including Social
Security benefits, Supplemental Security Income
benefits, Veteran's benefits, and Railroad Retirement
benefits, are protected from attachment under Federal
law. This means that your creditors do not have the
right to have these funds taken out of your ETA. There
are a few exceptions, however. For example, funds in
your ETA can be taken to satisfy child support or
alimony obligations you owe. [If you deposit funds
other than Federal benefit payments to your ETA, your
creditors may be able to have those funds taken out of
your account, but your Federal benefits would still be
protected.] (This sentence must be included only if the
fmancial institution permits the recipient to deposit into
the ETA funds other than Federal benefit, wage, salary,
and retirement payments.) Ifwe/[name of Institution]
receive an order of attachment, garnishment, or levy,
we will immediately send you a copy of the order and
the name of the creditor and contact person, if any. If
you have questions about a creditor's right to remove
funds from your ETA, contact your benefit agency or
your local legal services organization.
Because of the restrictions regarding attachment of certain
Federal benefit payments, WBA encourages fmancial
institutions to permit only Federal benefits, wages, salary,
and retirement payments to be deposited into ETAs.
Furthermore, even in the case where these Federal monies
are the only types of deposits permitted to an ETA,
financial institutions should still exercise caution in
complying with legal process because Federal wages and
salaries are not exempt from attachment. Finally, if an
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institution receives legal process such as a garnishment
and the institution is uncertain as to whether the funds are
subject to attachment, the institution should raise this issue
in its garnishee answer.

additional cash withdrawals and balances inquiries beyond
the required 4 each, however, the institution may not
charge a fee for these because the maximum price of the
ETA may not exceed $3.00 per month.

Another provision contained in the Agreement that is
closely related to the acceptance of federal electronic
deposits and other deposits is the institution's right of set
off. Treasury will not permit financial institutions to set
off against an ETA any obligations incurred by a recipient
in connection with other products or services offered by
the institution. Therefore, a recipient may not pledge the
account or have automatic loan payments transferred from
the ETA to another account. However, Treasury will
permit financial institutions to deduct from an ETA
amounts representing only certain obligations of the
recipient that are directly related to the ETA. This means
that a financial institution may charge: (a) a monthly fee
(see 4 below); (b) any other fees incurred by the
recipient in connection with the maintenance of the ETA;
(c) any amount mistakenly credited to an ETA to which
the recipient has no legal right; (d) the amount of any
overdraft on an ETA; and (e) any amount provisionally
credited to the ETA for which the institution determines,
after conducting the investigation required under Reg. E,
that the recipient is liable.

Access to funds and balance information may be provided
by ETA providers through one of three methods: (1) the
financial institution's proprietary (on-us) ATMs; (2) overthe-counter at the ETA provider's main office or branch
locations; or (3) through a combination of ATM and overthe-counter transactions. In addition, access to balance
information may be provided over the telephone or, if the
recipient agrees, through other electronic means. Any of
these methods may be used at the option of the financial
institution as long as a minimum of four cash withdrawals
and four balance inquiries are provided within the $3.00
monthly fee and provided that, as discussed below,
institutions that are members of on-line POS networks
provide on-line POS access.

4. The ETA is subject to a maximum price of $3 .00 per
month.
Financial institutions that choose to offer ETAs may
charge a fee not to exceed $3.00 per month. However, if
clearly and conspicuously disclosed in writing to the
recipient, the Treasury will permit financial institutions to
charge the holder of an ETA for other services for which
the institution usually charges fees to its customers.
Examples of such fees include fees for A TM withdrawals
in excess of four per month; replacement card fees; and
account research fees. Financial institutions may impose
such fees at their customary rates, except that the amount
of any overdraft fee may not exceed $10.00. In addition, a
financial institution may not charge a recipient more than
one overdraft fee during a 24-hour settlement period even
if several items on the recipient's account are returned
during that period.
5. The ETA must have a minimum of 4 cash withdrawals
and 4 balance inquiries per month included in the
monthly fee.
The monthly fee discussed above in section 4 must include
a minimum of 4 cash withdrawals and 4 balance inquiries.
Put another way, a financial institution may limit the
number of cash withdrawals and balance inquiries to 4
each per month. A financial institution may permit

Clearly absent from the list of methods by which a
recipient may access funds and balance information is
automated clearing house (ACH) debits. A financial
institution, therefore, may not include an ACH debit
feature as part of the ETA it offers. However, in the event
a recipient initiates such ACH debits, financial institutions
are not required by Treasury to reject such transactions.
6. The ETA must provide the same consumer protections
that are available to other account holders at the
financial institution, includin2:, for accounts that
provide electronic access, Regulation E protections
regarding disclosure, limitations on liability,
procedures for reporting lost or stolen cards, and
procedures for error resolution.
ETAs will be subject to those consumer protections
available to other account holders at the same financial
institution. Thus, an ETA will be protected by federal
deposit or share insurance, subject to the Truth in Savings
Act disclosures found in Regulation DD (12 CFR Part
230) and, if electronic access is provided, subject to
Regulation E (12 CFR Part 205).

7. For financial institutions that are members of an online point-of-sale (POS) network, the institution must
allow on-line POS purchases, cash withdrawals, and
cash back with purchases at no additional charge by the
financial institution offering the ETA.
By referring to on-line POS access, Treasury is excluding
access to the ETA through off-line debit systems. Treasury
is aware that off-line debit systems carry the same risks of
overdraft as check writing capability. Therefore,
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institutions that generally offer this type of POS access to
customers are not permitted to offer off-line POS access to
the ETA. On-line POS access, in contrast to off-line,
carries minimal risk of overdraft in most situations. For
small institutions that rely on batch processing for on-line
POS access, which presents a greater possibility for
overdraft, Treasury believes that the risk presented is
mitigated by the right to offset overdrafts against an ETA
to charge a fee for overdrafts or returned items, and to
discontinue POS access or close the ETA for repeated
overdrafts. In addition, financial institutions that provide
POS access may not impose a fee in connection with POS
purchases, cash withdrawals, and cash back with
purchases. Treasury is aware that some merchants impose
fees on cardholders for such transactions, and is not
prohibiting or regulating merchant fees.
8. The ETA must require no minimum balance, except as
required by Federal or State law.
In general, financial institutions may not require that a
recipient maintain a minimum balance in his or her ETA.
The only exception to this requirement is when Federal or
State law mandates a minimum balance. For example, in
the case of credit unions, under 12 U.S.C. 1759, a Federal
credit union member must subscribe to at least one share
of stock.
9. At the option of the financial institution, the ETA may
be either an interest-bearing or a non-interest-bearing
account.
Financial institutions that offer ETAs can choose whether
to offer interest-bearing or non-interest-bearing ETAs. If
an interest-bearing ETA is offered, the financial institution
may not require a minimum balance in connection with the
payment of interest. If a financial institution offers both
interest-bearing and non-interest-bearing ETAs, the
institution may charge a higher monthly fee for the
interest-bearing ETA than it charges for the non-interestbearing ETA, but in no case may the monthly fee exceed
$3.00. Federal law prohibits financial institutions from
paying interest (which includes certain premiums and
other payments) on demand deposit accounts. In order for
a financial institution to pay interest (or certain other

amounts) on an ETA, it must reserve the right to require
()
the holder of an account to provide at least seven days'
written notice prior to withdrawal of any funds in the ETA. \ .
This type of interest -bearing account is a negotiable order
of withdrawal account (NOW).
In order to ensure that ETA holders are treated like other
NOW account holders in this respect, the Agreement will
provide that if a financial institution, in order to establish
the ETA as a NOW account, reserves the right to require
seven days' written notice prior to withdrawal of any funds
in the ETA, the institution shall not exercise this right with
respect to any ETA holder unless the institution requires
such notice of all its NOW account holders. The legal
staff of the Board of Governors of the Federal Reserve
System has informally advised Treasury that such a
restriction will not preclude treating the ETA as a NOW
account. In addition, to ensure that recipients are aware of
both their rights and the financial institution's rights,
financial institutions that pay interest on an ETA must
provide the following disclosure, in writing, to the holder:
Under Federal regulations, financial institutions that
offer interest-bearing transaction accounts including
ETAs must reserve the right to require you to provide
at least seven days' written notice prior to withdrawing
any funds in your ETA. We/[name ofinstitution] agree
that we will not require this notice from you unless we
require it for all interest-bearing transaction accounts
we offer.

/ \
. j

10. Financial Institutions that offer ETAs must provide a
monthly statement on each ETA.
It is important to provide recipients with a monthly
statement, particularly since the ETA allows for POS
withdrawals and purchases, and account balances may not
always be provided in connection with such transactions.
A monthly statement will facilitate a recipient's ability to
track their withdrawals and POS transactions and thus be
helpful for financial planning and account management
purposes. The monthly statement may be provided
electronically (e.g., at an ATM) if the recipient agrees,
subject to the requirements of Regulation E.•
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SPECIAL FOCUS
State Child Support Data Match Program
Rules Finalized
Notice 99-6
Federal and state law requires that fmancial institutions
)ncluding insurance companies and broker-dealers,
'
- conduct data matches each calendar quarter to locate
account balances of delinquent child support payers.
~ile implementation of the state data match requirement
1s expected to commence sometime during the Summer of
2000, the Wisconsin Department of Workforce
Development (DWD) has fmalized the rules that provide
the framework for the state data match program. This
notice is intended to provide information regarding these
new rules contained in Chapter DWD 43 of the Wisconsin
Administrative Code. In addition, this notice will also
discuss the multistate data match program.
Because one of the purposes of the child support data
match program is to locate all deposit accounts of
delinquent child support payers, the data match will
attempt to locate all those accounts in which such
delinquent payers have an "ownership interest." This
means that any deposit account held individually or jointly
by a delinquent payer, is subject to possible attachment. In
addition, the types of deposit accounts affected by the
program are demand deposits, checking and NOW
accounts, savings accounts, time deposit accounts, and
money market mutual fund accounts.
All fmancial institutions operating in Wisconsin are
,, required to participate in f! data match program.
However, institutions with only instate operations are
required to participate in the state's data match program,
whereas, institutions that have multistate operations must"

choose to participate in either the state data match program
or the multistate data match program. Both programs will
be discussed below.

State Data Match Pro2ram
For institutions required to use or those that opt to use the
state data match program, there are 2 options available for
conducting the data match: the state match method or the
fmancial institution method. Under the "state match
method," the financial institution will submit a file
identifying the names and social security numbers of all
open account holders to the DWD. The DWD then
conducts the match against its file of delinquent payers. If
the DWD locates a delinquent payer's account, the DWD
or local child support agency may send an administrative
subpoena to the institution where the account is located to
obtain more detailed account information.
The second option for conducting the data match is the
"fmancial institution method." Under this method, the
DWD submits to the fmancial institution a file containing
the names of delinquent payers. The fmancial institution
then conducts the match against all of its open accounts
and remits to the DWD a file containing information on all
account holders who are identified as delinquent payers.
Again, the DWD or local child support agency may send
an administrative subpoena to obtain more detailed
information.
State law requires the institution to provide to the DWD
the payer's address ofrecord, account number(s), account
type(s), and account balance(s) of every delinquent child
support payer who matches a fmancial institution's
account holder. Fortunately, both federal and state law
provide that a fmancial institution is not liable for
disclosure of information under the data match program or
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for any action taken in good faith to comply with the data
matching requirements. In addition, financial institutions
are not liable for freezing or seizing any assets in response
to a levy issued by the DWD or child support agency.
However, as always, an institution is liable for its errors in
freezing and seizing accounts, and its errors in processing
accounts.
Financial institutions must enter into an agreement with
the state specifying which data matching method will be
employed, and which media will be used for data
transmissions to the state. The DWD indicates that it will
develop a standard agreement form to be used, but the
availability date has not yet been determined. In addition,
the state requires that automation of the data match
program must be used to the maximum extent feasible.
Furthermore, financial institutions may use a third party
for its data processing. If that is the case, the institution
must designate the third party as its agent for conducting
the match.
Once the data match is conducted, and accounts of
delinquent payers are located, child support agencies may
proceed to seize the account. However, before an agency
initiates the seizure, the payer must have past-due support
in a case that equals or exceeds 3 month's worth of support
or $1,000.00, whichever is greater. In addition, the DWD
or child support agency may not issue a notice oflevy
unless the sum of the funds in all of the payer's financial
accounts, less the $5.00 levy fee and any early withdrawal
penalty, exceeds $500.00.
When a child support agency initiates the account seizure,
a notice of levy is sent to the institution where a delinquent
payer's account is located. The notice directs the financial
institution to freeze the account immediately subject to the
following information also contained in the notice: (1) the
maximum amount in an account at the time the notice of
levy is received may not exceed the amount specified by
the DWD or child support agency; and (2) the maximum
amount frozen in an account at the time the notice of levy
is received may not exceed the payer's "ownership

interest." Pursuant to Chapter DWD 43, the DWD, child
support agencies, and financial institutions shall presume
that a payer's "ownership interest" is an equal pro-rata
share of the account based on the number of individuals
with a recorded ownership interest in the account. For
example, each party's ownership interest in an account
held jointly between the payer and one other person would
be one-half of the account balance.
Immediately after the notice is sent to the institution, the
account holder is notified of the seizure. The account
holder can then request a court review to dispute whether
the amount of past-due support is correct. In addition, the
account holder may also negotiate an alternative payment
plan with a child support agency to avoid seizure of the
account.
Institutions may continue to assess their fees against an
account after it is frozen. In addition, institutions
participating in the state data match program will be
reimbursed $250.00 per quarter by the DWD.

Multistate Data Match Pro2ram
Institutions with multistate operations that opt to use the
multistate data match program are required to use the
financial institution match method. The multistate data
match procedure differs from the state data match
procedure. Under the multistate data match program, the
Office of Child Support Enforcement (OCSE) will
transmit inquiry files to the institution. The institution
then conducts a match against all its open accounts. Upon
completion, the institution remits the match information to
the OCSE. The OCSE then transmits the data to the
appropriate States and Territories within 48 hours. At that
point, child support agencies will have data they may use
to seize financial accounts.
Similar to the state data match program requirements, the
multistate financial institution opting to participate in the
multistate data match program must enter into an
agreement (called an Election Form) with the OCSE.
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The state has designated the federal OCSE as its agent for
conducting the data match. Therefore, the OCSE has
begun contacting multistate institutions operating in
Wisconsin to enter into agreements and conduct the data
match.
The OCSE will not pay fees for multistate financial data
matching, however, the DWD will reimburse multistate
institutions operating in Wisconsin $250.00 per quarter.
However, if a multistate institution operating in Wisconsin
matches against the records of another state that
reimburses for conducting the data match, that institution
may receive reimbursement from the other state.
DWD Child Support Lien

While the new rules regarding the enforcement of child
support contained in Chapter DWD 43 clearly affect a
financial institution's deposit operations, the new rules
also significantly affect an institution's lending operations.
This is due to the DWD's authority to place a lien against
all property of a delinquent child support payer, and the
mandate D WD has to maintain a statewide lien docket
system. As part of its responsibility to maintain this lien
docket, the DWD must periodically update the docket and

JJ

When the DWD places a lien against the delinquent
payer's property, the lien must subsequently be docketed
on the support lien docket for the lien to be effective. This
means that financial institutions need to include in their
underwriting process a search of the support lien docket
for any such liens that may be assessed against their
potential borrowers and pledgors of property. Failure to
conduct such an inquiry may result in the institution
having a lesser priority position than expected in property
securing the loan since child support liens take priority
over all other liens except for tax and special assessment
liens, purchase money mortgages, construction liens,
environmental liens, liens that are filed or recorded before
the child support lien becomes effective, and any other lien
given priority under the law.
The DWD has not yet established the statewide support
lien docket system, however, implementation is expected
during the Summer of 2000. WBA will report in future
issues of WEA Compliance Journal any significant
developments regarding the lien docket system and the
data match programs.•
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JUDICIAL SPOTLIGHT

Bank One, Utah v. Guttau
From time to time, WEA Compliance Journal reports on
court cases that may have an impact on the banking
industry. This article discusses a case that was decided in
the Eighth Circuit of the U.S. Court of Appeals. It does
not have precedential value in the State of Wisconsin, but
it could affect the direction in which courts and the
banking industry may take regarding ATMs.
Bank One, Utah, (Bank One) is a nationally chartered bank
having no offices or branch offices in the State of Iowa. In
1997, Bank One placed automated teller machines (ATMs)
in Sears, Roebuck & Co. (Sears) stores located throughout
that state. However, Iowa law prohibits out-of-state banks
from operating ATMs within the state. In addition, Iowa
law contains a number of other provisions related to the
operation, processing, advertising, and pricing of ATM
transactions and services.
In October of 1997, the Iowa Superintendent of Banking
, (Superintendent) ordered Sears to cease operations of the
/

provide a copy of the docket to each county's register of
deeds and child support agency.

ATMs, citing multiple violations of the Iowa Electronic
Funds Transfer Act. As a result, Sears instructed Bank
One to remove the ATMs. Bank One complied with the
request, and filed suit in federal district court seeking to
overturn the Superintendent's action.
In July of 1998, the federal district court found in favor of

the Superintendent, ruling that Iowa's ATM laws applied
to Bank One. Bank One filed an appeal in the Eighth
Circuit of the U.S. Court of Appeals challenging the
prohibition on out-of-state banks to establish ATMs in the
state, and certain state advertising restrictions.

j
I

I

Ii
The Eighth Circuit overturned the district court's ruling
holding that Iowa's prohibition on the establishment of
A TMs by out-of-state banks and the restriction on
advertising, are preempted by the National Bank Act. The
court reached this conclusion, in large part, on Section 36
of the National Bank Act, which was amended to expressly
state that A TMs and remote service units are not branches
of national banks. The court's opinion also references the
legislative history regarding this amendment which
expresses Congress' intent that a state's regulatory
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This issue of WEA Compliance Journal highlights in the "Special Focus" section bills recently passed by the legislature and
signed by the Governor that are of interest to the financial institution industry. In addition, look to the "Compliance Notes"
section for important information regarding changes and corrections to already recorded mortgage deeds.•

SPECIAL FOCUS
NEW STATE BUDGET LAW AFFECTS
BANKING
Notice No. 99-7

\

The legislature passed and Governor Thompson signed the
budget bill that affects fmancial institutions in several
significant ways. 1999 Wis. Act 9. Below are brief
discussions of the new laws affecting financial institutions.
PECFA Charges

The new law severely limits the interest costs which the
state will reimburse owners or operators for environmental
clean-up related costs. In the past, the state would
reimburse interest rate costs up to 1% over prime. Under
the new law, if the owner/operator has annual gross
revenues of $25 million or under, the maximum
reimbursable interest is prime minus I%. If the annual
gross revenues exceed $25 million, then the maximum
reimbursable interest is 4%. The law states that this
provision first applies to an applicant whose loan is
"secured" on November I, 1999. The Department of
Commerce may be taking the position that the new law
applies retroactively and that loans made before November
I, 1999 are subject to the new interest reimbursement
limits. The WBA continues to meet with representatives
from the Department of Commerce to discuss this issue
and will report on any developments in future issues of
WEA Compliance Journal.
The new law also adds to the list of costs for which the
state will not reimburse the owner/operator. The new
excluded costs are: fees that the state may charge for
providing environmental assistance or advice to the

I

owner/operator, any costs that exceed the cost of using the
"least costly method" for clean-up, and any costs that
exceed the amount stated in a notice given by the state to
the owner/operator after the state conducts its annual site
review.
The new law also creates new deductibles before state
reimbursement will occur and requires the owner/operator
to conduct a bidding process for any clean-up that is
estimated to exceed $60,000. The new deductibles are as
follows:
1.

25% of eligible costs for school districts and technical
college districts with underground tanks used of
storing heating oil for consumptive use on the
premises;

2.

$2500 plus 5% of eligible costs for both retail and
non-retail underground tanks;

3.

$7,500 for certain farm tanks;

4.

$15,000 plus 10% of the amount by which eligible
costs exceed $200,000 for the owner or operator of a
terminal;

In addition, the new law provides authority to the
Department of Commerce to promulgate rules describing a
class of owners and operators of underground petroleum
storage tank systems for whom the deductible is a
fmancial hardship. Therefore, the hardship provisions are
likely to affect only the first and second deductibles listed
above.
The Department of Commerce has informed WBA that in
reviewing filed claims for the purpose of determining the
appropriate interest reimbursement rate, the Department
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intends to assume that every applicant has annual gross
revenues exceeding $25 million. Ifan applicant's gross
revenues are $25 million or under, sufficient information
to substantiate that fact will need to be included along with
other required information at the time of claim submittal.
As a result, lenders may need to work with the
environmental consultant to insure that all appropriate
information is included at the time a claim is submitted.

Security Interest in Mobile Homes
The law creates a new exclusive framework for the
creation and perfection of security interests in mobile
homes. The new law takes effect on July 1, 2000.
Generally, the new law provides that the only way to
perfect a security interest in a mobile home is by having
the Department of Transportation note the secured party's
security interest on the certificate of title. The secured
party must send a completed application for a certificate of
title, signed by the borrower, containing the name and
address of the secured party, the existing certificate of title,
if any, and the required fee to the Department of
Transportation. If done within l O days of the creation of
the security interest, then perfection starts on the date of
the creation of the security interest.
The law defines "mobile home" as a vehicle manufactured
or assembled and designed to be towed as a single unit or
in sections on a highway by a motor vehicle and equipped
and used, or intended to be used, primarily for human
habitation, with walls ofrigid uncollapsible construction,
which has an overall length in excess of 45 feet. "Mobile
home" includes the mobile home structure, its plumbing,
heating, air conditioning and electrical systems, all
appliances and all other equipment carrying a
manufacturer's warranty.
The new law also regulates assignments of security
interests in mobile homes, releases, regulation of mobile
home dealers and salespersons, warranties and disclosures
and penalties. A WBA update will be forthcoming closer
to the effective date of this new law.

Wage Liens Revised
In last year's legislative update, we reported that the
Wisconsin legislature passed a law providing that an
unpaid wage lien takes precedence over all liens and
mortgages against the employer that originate after the
wage lien takes effect. This year, the Wisconsin
legislature modified the provision they passed last year.
Under the new law, a wage lien has priority over all other
debts, decrees, liens or mortgages against the employer
except the following three liens: a lien of a financial
institution that originates before the wage lien takes effect;
an environmental clean-up lien; and a construction lien.
The new law will be retroactively applied except as it
relates to the three liens just mentioned. Note that the new
law does not make a specific exception for mortgages. It
appears that a wage lien might take precedence over a preexisting mortgage recorded by a financial institution.
WBA will work to try to resolve this issue in some
appropriate way.

Document Shredding
The law creates a new duty for all financial institutions,
medical businesses and tax preparation businesses that
dispose of customers' records containing personal
information. Before a financial institution, among others,
can dispose of records containing personal information, it
must do one of the following: (1) shred the document, (2)
erase the personal information contained in the record, (3)
modify the record to make the personal information
unreadable or (4) take actions that it reasonably believes
will ensure that no unauthorized person will have access to
the personal information contained in the record for the
period between the record's disposal and the record's
destruction. The law does not tell us what "dispose"
means but it does tell us that "dispose" does not mean the
sale of a record or the transfer of a record for some value.
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The law also defines the following terms to help us
understand its provisions:

)

•

•

"Financial Institution" means any bank, savings
bank, savings and loan association or credit union
that is authorized to do business under state or
federal laws relating to financial institutions, any
issuer of a credit card or any investment
company.
"Personal Information" means either of these:
a.

b.

"Personally identifiable" data that
contains an individual's account or
customer number, account balance,
balance owing, credit balance or credit
limit, if the data relates to an individual's
account or transaction with a financial
institution; or

The definitions are important to note since they are fairly
broad in scope. It is also important to note that the new law
governs the handling of personal information at the time of
disposing ofa customer's record. It is not intended to
affect the process of exchanging information during the
course of underwriting a loan.

New Rules on Taxin~ Trusts
The Wisconsin legislature passed a new law that switches
the method for determining which irrevocable trusts are
taxed. The law first clarifies that the law does not change
for trusts which became irrevocable prior to October 29,
1999. They will still be taxed based on the place where
the trust is being administered. For trusts which became
irrevocable on or after October 29, 1999, the following
rules will apply:
I)

Wisconsin will tax a trust or a portion of a trust if
the person who places assets in an irrevocable
trust is a Wisconsin resident. This provision
covers trusts that are irrevocable at time of
funding.

2)

Wisconsin will tax a trust or a portion of a trust if
the person who places assets in a revocable trust
is a Wisconsin resident when the trust becomes
irrevocable.

"Personally identifiable" data provided
by an individual to a financial institution
upon opening an account or applying for
a loan or credit.

•

"Personally Identifiable" means capable of being
associated with a particular individual through
identifiers, other information or circumstances.

•

"Record" means any material on which written,
drawn, printed, spoken, visual or electromagnetic
information is recorded or preserved.

The effect of this new law is to exempt from Wisconsin
tax trusts that are administered in Wisconsin but whose
grantor is not a Wisconsin resident.•

I

REGULA TORY SPOTLIGHT
FFIEC Issues Proposed Rule on Disclosure
and Processing of Appraisal Information.

)

)

The Federal Financial Institutions Examination Council's
(FFIEC) Appraisal Subcommittee (ASC) proposes to
amend its regulations governing the public disclosure of
information to reflect changes to the Freedom of
Information Act (FOIA) as a result of the enactment of the
Electronic Free·dom of Information Act Amendments of
1996 (E-FOIA). Among other things, the proposed rules
implement expedited FOIA processing procedures;
implement processing deadlines and appeal rights created
by E-FOIA; and describe the expanded range ofrecords
available to the public through the ASC's Internet World

Wide Web site(http://www.asc.gov). Comments must be
received on or before 12/01/1999, and copies of the
proposal may be obtained from WBA. Federal Register,
Vol. 64, No. 210, 11/01/1999, 58800-58806.

FDIC Rescinds Policy Statement on External
Auditing and Adopts Interagency Policy
Statement.
In an effort to provide consistent guidance for banks and
savings associations regardless of their primary federal
supervisor, the Federal Deposit Insurance Corporation
(FDIC) is rescinding its Statement of Policy Regarding
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It has be_en many years since the first ~'ve~sion" of broad financial modernization legislation was introduced in Congress. After
many failed attempts to pass such l~g1slat10n, we are happy to report that the goal has been attained and surpassed by the
enactme~t oft~e Gram~-Lea_ch-~hle~ Act of ,1999 (Act).To assist financial institutions in gaining an understanding of the
Ac~, the Special Focus sect10n m this month sand next month's edition of WEA Compliance Journal will be devoted to the
maJor provisions contained in this sweeping new law.•
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SPECIAL FOCUS
Finally--Financial Modernization!
Notice No. 99-8

\
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On 11/12/1999, President Clinton signed into law the
highly anticipated Gramm-Leach-Bliley Act of 1999 (Act).
The Act is by far the most extensive fmancial services
legislation enacted in decades and is intended to
modernize the fmancial services industry. This article will
highlight major provisions of the Act in a multiple-part
series. This month's article will focus on the provisions
that address privacy of customer information, disclosure of
ATM fees, changes affecting the Community
Reinvestment Act, reforms to the Federal Home Loan
Bank System, and more. Future articles will describe the
Act's provisions that permit new affiliations between
fmancial institutions, securities firms, and insurance
companies.
A. Privacy
The Act creates a new federal privacy law that requires
fmancial institutions to create and disclose their privacy
policies and procedures for protecting certain information
regarding their customers. The Act also contains
provisions that permit a financial institution's customers to
~'opt-out" of having certain information shared with
nonaffiliated third parties and that prevent institutions
from disclosing customer account numbers and access
codes to such nonaffiliated third parties for marketing
purposes. In addition, the Act makes it a federal crime to
obtain private customer fmancial information through
fraudulent or deceptive means. However, before
discussing these provisions, it is essential to have a basic
understanding of many terms used in the new law.

1. Defmitions

"Financial institution", under the Act, means any
institution engaged in "fmancial activities." "Financial
activities" is defmed as those permitted activities for
fmancial holding companies (another new term in the Act)
that are "fmancial in nature or incidental to such fmancial
activity or are complimentary to a financial activity."
Activities deemed to be financial in nature by the Act
include the following: (1) lending, investing for others or
safeguarding money or securities; (2) insuring against loss
or providing and issuing annuities, whether as a principal,
agent or broker; (3) providing fmancial and investment
advisory services; (4) underwriting, dealing in or making a
market in securities; and (5) engaging in any activity that
the Board of Governors of the Federal Reserve has
determined on the effective date of this Act to be closely
related to banking. This will apply to banks, savings
banks, savings and loan associations, credit unions,
securities firms, insurance companies, and bank holding
companies and their non-bank subsidiaries and affiliates
engaged in "fmancial activities."
Other terms that are significant to the understanding of this
Act are "nonpublic personal information," "consumer,"
"nonaffiliated third party," and "affiliate." First,
"nonpublic personal information" means "personally
identifiable financial information obtained by a fmancial
institution from a consumer from any transaction with the
consumer, or otherwise obtained by the fmancial
institution from another source." However, this does not
include publicly available information, nor does it include
a list or other grouping of consumers that is derived
without using any nonpublic information.
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Secondly, "consumer" is defined as an individual who
obtains products or services from a financial institution
primarily for personal, family, or household purposes.
Thirdly, "nonaffiliated third party" means an entity that is
not an affiliate of the financial institution, or related by
common ownership or affiliated by corporate control with
the financial institution. However, the term does not
include a joint employee of the financial institution.
Finally, "affiliate" is defined as any company that controls,
is controlled by, or is under common control with another
company. Therefore, a bank, a holding company for the
bank, and other subsidiaries of the bank holding company
and the bank are all "affiliates" for purposes of these
requirements.
2. Privacy Policy and Disclosure
As stated earlier, the Act requires that each financial
institution must adopt a privacy policy pursuant to
Congress' statement that "each financial institution has an
affirmative and continuing obligation to respect the
privacy of its customers and to protect the security and
confidentiality of those customers' nonpublic personal
information." In furtherance of this policy, the appropriate
federal regulators and state insurance authorities are
required to establish privacy policy standards for financial
institutions. These standards must relate to safeguards to
insure the security and confidentiality of customer records
and information to protect against any anticipated threats
or hazards to the security or integrity of such records, and
to protect against unauthorized access to, or use of, such
records of information. In addition to the adoption of such
a privacy policy, a financial institution is required to
disclose its policy.
The Act requires that each financial institution disclose its
privacy policy to consumers "at the time of establishing a

customer relationship with a consumer" and at least
annually during the continuation of such relationship with
the consumer. The privacy policy disclosure must include
the following: (1) the categories of nonpublic personal
information collected by the financial institution; and (2)
the policies and practices of the financial institution
regarding the disclosure of nonpublic personal information
to nonaffiliated third parties and to affiliates. Within this
disclosure, institutions should include the categories of
persons to whom the information may be disclosed, the
categories of information that may be disclosed to
affiliates and nonaffiliated third parties, and the policies
and practices with respect to the disclosure of nonpublic
information of persons who are no longer customers of the
financial institution.
In addition, the disclosure must include: (1) the policies
that the financial institution maintains to protect the
confidentiality and security of the nonpublic information;
and (2) the disclosures required, if any, under the Fair
Credit Reporting Act regarding the disclosure of certain
information to affiliates.
Finally, the disclosures must be clear and conspicuous and
must be in writing or electronic form or as otherwise
permitted by regulation.

i

3. Opt-Out Provision

)

The Act makes it illegal for a financial institution to share
a customer's nonpublic personal information with
nonaffiliated third parties unless the institution has
disclosed its privacy policy and provides the customer an
opportunity to "opt-out" of such sharing, subject to certain
exceptions. A financial institution should include in its
disclosure the following: (1) that nonpublic personal
information may be disclosed to a nonaffiliated third party;
(2) that the consumer has an opportunity to opt-out before
the information is initially disclosed; and (3) an
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explanation of how the consumer can exercise the opt-out
option. Again, the disclosures must be "clear and
conspicuous," and must either be in writing or electronic
form as permitted by regulations.
The exceptions to the opt-out are numerous. First, a
financial institution may provide nonpublic personal
information to a nonaffiliated third party to perform
services or functions on behalf of the financial institution,
including the marketing of the institution's own products
and services or the marketing of financial products or
services offered pursuant to a joint agreement between 2 or
more financial institutions. However, to qualify for this
exception, the financial institutions must: (1) fully disclose
to the consumer the providing of such information to the
nonaffiliated third party; (2) enter into a contractual
agreement with the third party that requires the third party
to maintain the confidentiality of such information; and (3)
enter into only joint agreements that are formal written
contracts between 2 or more financial institutions that
jointly offer, endorse or sponsor a financial product or
service.

:)

Secondly, the prohibitions on the disclosure of nonpublic
personal information to nonaffiliated third parties and the
consumer opt-out option do not prohibit the disclosure of
such information in certain other situations. Thus,
financial institutions may disclose nonpublic personal
information in the following circumstances: (1) as
necessary to effect, administer or enforce a transaction
requested or authorized by the consumer; (2) as necessary
for servicing or processing a financial product or service
requested or authorized by the consumer; (3) as necessary
to maintain a consumer's account with a financial
institution; (4) as necessary for a secondary market sale or
similar transaction of the consumer; (5) with the consent or
at the direction of the consumer; (6) to protect the
confidentiality or security of the financial institution's
records pertaining to the consumer, the service or other
transaction; (7) to protect against fraud, unauthorized
transactions, claims or other liability; (8) to resolve
customer disputes or inquiries; (9) to a person holding a
legal or beneficial interest relating to the consumer; (10) to
a person acting in a fiduciary or representative capacity on
behalf of the consumer; ( 11) to the financial institution's
attorneys, accountants, and auditors; (12) to the extent
specifically permitted under other provision of law and in
accordance with the Right to Financial Privacy Act; (13) to
law enforcement agencies; (14) for an investigation on a
matter related to public safety; (15) to a consumer
reporting agency in accordance with the Fair Credit
Reporting Act; (16) from a consumer report reported by a
consumer reporting agency; (17) in connection with the
sale, merger or transfer of all or part of the business; (18)
to comply with federal, state or local laws, rules, and other

applicable legal requirements; (19) to comply with a
regulatory investigation or subpoena or summons by
federal, state or local authorities; (20) to comply with legal
process; and (21) to respond to governmental regulatory
authorities having jurisdiction over the financial institution
for examination, compliance or other lawful purposes.
4. Other Limitations and Restrictions
There are also limitations on the reuse of nonpublic
personal information by nonaffiliated third parties that
receive such information from financial institutions. For
example, if an institution provides a consumer's nonpublic
personal information to a nonaffiliated third party
processor, then that third party processor is restricted from
sharing the consumer's information.
Finally, there is one additional restriction placed on
financial institutions concerning information sharing. A
financial institution may not disclose an account number
or access code for a credit card transaction or deposit
account of the consumer to filll'. nonaffiliated third party
for use in telemarketing, direct mail marketing or other
marketing through electronic mail. However, a financial
institution may disclose such information to a consumer
reporting agency.
5. Rulemaking
As earlier indicated, the federal banking regulatory
agencies and other federal agencies must establish
regulations to implement the Act. The regulations must be
issued in final form no later than 11/12/2000 and will
likely be effective on 11/12/2000. The regulators have
been directed by Congress to take into consideration any
adverse competitive effects upon small commercial banks,
thrifts, and credit unions during the rulemaking process to
insure that such smaller institutions are not placed at a
competitive disadvantage by the Act.
6. Enforcement
The federal regulators and state insurance authorities will
enforce the requirements of the Act and corresponding
regulations. In addition, the agencies may impose civil
money penalties and other enforcement powers for
violations of the Act.
7. State Laws
The Act does not preempt any state law except to the
extent the state law is inconsistent with the new federal
law. Furthermore, any state law that provides greater
protections than the federal law will not be considered
inconsistent with the federal law. Therefore, if a state law
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is more protective than the federal law, the state law must
be followed.

8. New Federal Privacy Crime
The Act creates a new federal privacy crime. Under this
provision, obtaining customer information from a financial
institution by false pretenses may be such a crime. This
would apply where a person misrepresents the identity of
the person requesting the information or otherwise
misleading a financial institution or customer into making
unwitting disclosures of such information. In addition, it
is also a violation of this provision to request another
person to obtain customer information from a financial
institution knowing that the person will attempt to obtain
the information under false pretenses.
Again, federal banking agencies are required to review
regulations and guidelines to make changes necessary to
insure that financial institutions have policies, procedures
and controls in place to prevent the unauthorized
disclosure of customer financial information.
9. Initial Suggested Practices
Financial institutions should begin immediately to get
ready for the effective date of these requirements.
Institutions should begin working on a privacy policy to
comply with the Act. Many institutions offering products
and services over the Internet already have privacy
policies, and such policies also need to be reviewed for
compliance with the Act. In addition, institutions should
begin to ascertain the types of nonpublic personal
information it gathers and assess the distribution of that
information to affiliated and nonaffiliated third parties.
Then, the institution needs to determine whether the
distribution of such information complies with the Act.
Financial institutions should also review their deposit
account rules and disclosures to determine what revisions,
if any, will be required to comply with the new law.
Contracts with third parties should also be reviewed for
compliance. Additionally, institutions should review their
relationships with nonaffiliated third parties to make
certain those third parties are not transferring information
to their affiliates or others.

I

I

i
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Each institution should begin to determine where it will
place itself for purposes of disclosure of nonpublic
personal information to nonaffiliated third parties keeping
in mind that increased protection of a customer's privacy
will likely translate into greater customer confidence in the
institution.

Finally, WBA is drafting a model privacy policy that will
be made available to its membership in approximately 6
weeks from the date of publication of this edition of WBA
Compliance Journal.
B. ATM Fee Reform

Subtitle A of Title VII of the Act amends sections 904 (d)
and 905 (a) of the Electronic Fund Transfer Act (EFTA)
such that a notice must be given to consumers regarding
fees charged in connection with transactions occurring
through automated teller machines. In order to better
understand these amendments, it is first necessary to
define several terms used in the Act.
To begin, "automated teller machine operator" means any
person who operates an automated teller machine (ATM)
at which consumers initiate electronic fund transfers, and
is not the financial institution that holds the account of
such consumer from which the transfer is made. Secondly,
"electronic fund transfer" includes a transaction that
involves a balance inquiry initiated by a consumer in the
same manner as an electronic fund transfer, whether or not
the consumer initiates a transfer of funds in the course of
the transaction. Finally, "host transfer services" means
any electronic fund transfer made by an ATM operator in
connection with a transaction initiated by a consumer at an
A TM operated by such operator. With these definitions in
mind, the requirements of the Act can now be addressed.

\

The Act requires A TM operators that impose fees for
providing "host transfer services" to consumers to provide
such consumers with a notice that states the fee imposed
for such services. The effective date of this provision is
unclear in the Act. However, in its conversations with the
Federal Reserve, WBA has learned that technical
amendments will likely be issued in 01/2000 that state the
effective date will be 120 days from the date of enactment,
unless the regulatory agencies specify a later date in their
rulemaking. In addition, it is possible that regulatory
agencies may promulgate interim rules during their final
rulemaking process.
The Act also requires that the A TM operator post a notice
that a fee may be imposed in a prominent and conspicuous
location on or at the A TM. In addition, the Act requires
that a notice be given to the consumer indicating that a fee
is imposed, and the amount of such fee on the ATM screen
or on a paper receipt issued by the machine after the
consumer initiates the transaction and before the consumer
is irrevocably committed to completing the transaction.
The effective date of the latter provision in this paragraph
provides A TM operators with some latitude. Thus, A TM
(
\
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operators will have until 12/31/2004 to implement the
necessary technology to comply with the notice and option
to cancel the transaction requirements.

}

C. Community Reinvestment Act
The Act contains provisions that effect certain Community
Reinvestment Act (CRA) examination schedules and
creates new disclosure requirements for certain CRA
agreements.
1. Examination Schedules
The Act provides CRA regulatory relief to financial
institutions with $250 million or less in assets. Small
financial institutions that received an "outstanding" rating
in their most recent CRA examination will be subject to
CRA examinations only once every 5 years. Small
institutions that received a "satisfactory" rating in their
most recent CRA examination will be subject to CRA
examinations only once every 4 years. However, small
institutions that received a rating of less than "satisfactory"
in their most recent CRA examination will be subject to
CRA examination as deemed necessary by their federal
regulator.
2. CRA Agreements and Disclosure
Other provisions in the Act create new section 48 of the
Federal Deposit Insurance Act that imposes certain CRA
agreement disclosure requirements. Under these
provisions, full public disclosure must be made of CRA
agreements between insured depository institutions or their
affiliates and nongovernmental entities or persons made
pursuant to, or in connection with, the CRA involving
funds or other resources of an insured depository
institution or affiliate. Agreements that may be subject to
the rule are those that provide for grants exceeding
$10,000 annually or loans exceeding $50,000 annually
made pursuant to, or in connection with, the fulfillment of
the CRA. However, the Act provides certain exceptions to
this disclosure requirement for individual mortgage loans;
for loans at approximately market rates that are not
intended for re-lending; and for agreements with persons
or nongovernmental entities that have not commented on,
or testified about, or otherwise contacted the institution
about the CRA. In addition, these disclosure requirements
will not apply to agreements entered into before the end of
the 6 month period beginning on the date of the Act's
enactment.

)

For those agreements to which the Act does apply, each
party to the agreement must disclose the full text of such
agreements to the appropriate federal banking regulator as
well as to the public. In addition, an insured depository

institution must submit annual reports to the appropriate
federal regulator describing the payments made pursuant
to CRA agreements. Moreover, a nongovernmental entity
or insured depository institution must submit annual
reports to the appropriate federal regulator or to the
insured depository institution that is a party to the
agreement describing the use of funds received pursuant to
CRA agreements. Furthermore, the federal banking
regulatory agencies have rulemaking authority to issue
regulations that permit an entity to comply with this
provision by submitting its annual audited financial
statement or federal income tax return. Finally, if a party
to a CRA agreement other than the insured depository
institution fails to materially comply with the reporting
provisions, the CRA agreement becomes unenforceable
and a successor nongovernmental party may assume the
agreement. If a party to a CRA agreement diverts the
funds received pursuant to the agreement for personal
financial gain, that party must relinquish the funds
received under the agreement and/or refrain from being a
party to any CRA agreement for up to 10 years.

D. Federal Home Loan Bank System
The Federal Home Loan System is also affected by certain
provisions contained in the Act. Most notably, the Act
eases the requirements for community banks and thrifts to
obtains funds from, and become members of, the Federal
Home Loan Bank System.
The Act creates a new FHLB member type referred to as a
"Community Financial Institution" (CFI). A CFI is a
community bank or thrift with assets less than $500
million. The Act allows CFI' s to use long-term FHLB
advances for loans to small businesses, small farms, and
small agri-businesses in addition to the current FHLB rule
permitting such advances to be used for residential
housing finance. The Act also removes the cap on
aggregate outstanding advances made by any FHLB to any
member. Furthermore, the Act removes the requirement
that the aggregate amount of outstanding advances secured
by real estate related collateral other than first mortgages,
mortgage-backed securities, Fannie Mae, Freddie Mac, or
Ginnie Mae securities, and other housing related collateral
not exceed 30% of a member's capital.
FHLB membership requirements have also been relaxed.
First, membership of federal savings associations in FHLB
is no longer required. In addition, a CFI may obtain
membership without being required to have 10% of its
total assets in residential mortgage loans and related assets.
However, in order for banks and thrifts with more than
$500 million in assets to obtain membership, such
institutions are still required to have 10% of their total
assets in residential mortgage loans and related assets.
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The Act also levels the stock purchase and advance
requirements for banks and thrifts. Therefore, nonqualified thrift lender members are no longer required to
purchase additional stock in their FHLB based on the
amount of their advances from FHLB. This change, in
effect, eliminates the "qualified thrift lender" (QTL) test.

E. Expanded Small Bank Access to S Corporation
Treatment
The Act requires that by 05/12/2000, the US Comptroller
General must conduct a study and report its findings on
possible revisions to the rules governing S corporations.
The study and report must address the effects any such
revisions may have on community financial institutions.
Among the revisions the Comptroller must consider in its
study are the following: (1) increasing the permissible
number of shareholders in S corporations; (2) permitting
shares ofS corporations to be held in IRAs; (3) clarifying
that interest on investments held for safety, soundness, and
liquidity purposes should not be considered to be passive
income; (4) discontinuation of the treatment of stock held
by bank directors as a disqualifying personal class of
stock; and (5) improving federal tax treatment of bad debt
and interest deductions.

F. Approval for Purchases of Securities

()

The Act authorizes a majority of an institution's entire
board of directors to vote on the purchase of securities
from an affiliate, based on a determination that the
purchase is a sound investment for the institution. Current
law requires the vote to be taken by a majority of
independent directors.

G. Optional Conversion of Federal Savinia:s
Associations
The Act creates new section 5(i) of the Home Owners'
Loan Act such that a federal or state savings association
chartered and in operation prior to 11/12/1999 may
convert into one or more national or state banks, subject to
the approval of the Office of the Comptroller of the
Currency or appropriate State bank supervisor, each of
which may encompass one or more of the branches of the
federal savings association in one or more states, but only
if each resulting national or state bank will meet all
financial, management, and capital requirements
applicable to the resulting national or state bank. Prior to
the creation of section 5(i), the HOLA did not contain any
provision which permitted the conversion of such savings
associations to national or state chartered banks.a

()
JUDICIAL SPOTLIGHT
Federal Preemption Case - WFS Financial Inc., v.
Richard L. Dean, Secretary, Wisconsin Department of
Financial Institutions, et al
This case addresses the issue of whether an operating
subsidiary of a federally chartered savings bank is immune
from the laws of the state in which the subsidiary is
operating. The U.S. District Court for the Western
District in Wisconsin held that an operating subsidiary of a
federal savings bank is not subject to any regulations to
which the subsidiary's parent federal savings bank is not
subject Therefore, the Office of Thrift Supervision
(OTS) regulations that provide to federal savings banks
immunity from state laws also extend to a federal savings
bank's operating subsidiaries. While the holding of this
case does not extend to the operating subsidiaries of
financial institutions that are not regulated by the OTS, it
is believed that the case opens the door for subsidiaries of
other nationally chartered financial institutions to bring
similar preemption claims.
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WFS Financial, Inc., (WFS) is an automobile finance
company doing business in Wisconsin and is a subsidiary
of Western Financial Bank (Western Financial). Western
Financial is a federal savings bank regulated by OTS. In
this case, WFS claimed it is required to follow only those
regulations that also apply to federal savings banks, and
thus is not subject to the State of Wisconsin's licensing
and registration requirements placed on sales finance
companies. The state argued that the court should not
preempt the state laws in this case because WFS has been
complying with the state's requirements for the last few
years without any apparent problems. The state also
argued that there is no clear congressional intent found in
the Home Owners' Loan Act (HOLA, the legislation
enabling OTS to promulgate regulations), to extend
regulatory preemptive power to state corporations that are
partially owned by federal savings associations. In
addition, the state asserted that the intent for federal law to
preempt state law is not evident from reading of the
HOLA. However, the court dismissed these arguments
indicating that an agency such as OTS may preempt state
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As promised in last month’s edition of WBA Compliance Journal the Special Focus section in this month’s edition
contains the second article addressing the recently passed financial modernization law. Also, note the Compliance
Calendar for many timely educational opportunities.I

SPECIAL FOCUS
Finally—Financial Modernization! Part 2
Notice No. 2000-1
INTRODUCTION
On November 12, 1999, the President signed into law the
Gramm-Leach-Bliley Act. This Act, commonly referred
to as the Financial Modernization Act, greatly expands the
breadth of financial activities in which qualifying banks
and bank holding companies may directly or indirectly
engage. This article provides an overview of the
insurance and securities activities authorized under the
Act. For information relating to other provisions of the
Act, including privacy issues, see the Special Focus
section of last month’s WBA Compliance Journal.
The Act generally does not grant banks and bank holding
companies the authority to directly engage in new
activities. Instead, the Act creates two new entities:
1.
Financial holding company: Any bank holding
company, by filing a declaration with the Federal Reserve,
may elect to become a financial holding company if its
depository institutions are well-capitalized, well-managed,
and have received a CRA rating of at least satisfactory.
A financial holding company can engage, directly or
through an affiliate, in all of the new activities authorized
under the Act, and is only required to provide notice to the
Federal Reserve within thirty days after commencing the
activity.
2.
Financial subsidiary: A national bank may
control or hold interest in a financial subsidiary if, among
other requirements, the national bank and each depository
institution affiliate of the national bank is well-capitalized,
well-managed, and has received a CRA rating of at least

satisfactory, and if the aggregated consolidated total
assets of all financial subsidiaries of the national bank do
not exceed the lesser of 45% of the consolidated total
assets of the parent bank or $50,000,000,000. Financial
subsidiaries may engage in many, but not all, of the new
activities authorized under the Act for financial holding
companies. However, a national bank must receive
approval of the Office of the Comptroller of Currency
(OCC) prior to engaging in such activities through its
financial subsidiary.
Although the Act only addresses the ability of national
banks to control or hold an interest in financial
subsidiaries, as a result of the application of state wild
card statutes (which allow state banks to engage in the
same activities as national banks), banks in many states
may be able to take advantage of financial subsidiaries as
well. In Wisconsin, the Department of Financial
Institutions (DFI) by rule may authorize state banks to
exercise any power permitted national banks under federal
law, and a state bank may undertake any activity, exercise
any power or offer any financially related product or
service in Wisconsin that any other provider of financial
products or services may undertake if specified by rule of
DFI. The WBA has submitted a request for rulemaking to
DFI to permit state chartered financial institutions to
establish financial subsidiaries similar to those available to
national banks under the Act. WBA will report on any
rulemaking developments in future WBA publications.
INSURANCE ACTIVITIES
The Act authorizes both insurance sales and underwriting
activities by banking organizations. These provisions
differ somewhat between financial holding companies and
financial subsidiaries. The Act also addresses certain
insurance activities in connection with national banks and
their traditional operating subsidiaries (i.e. not financial
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subsidiaries). Finally, the Act addresses governmental
regulation of insurance; in particular, it limits the ability of
state governments to regulate these insurance activities.
All of the insurance provisions became effective on
November 12, 1999, but banking organizations cannot
establish financial holding companies and financial
subsidiaries until at least March 11, 2000.

subject to two exceptions: 1) if banks of a state
are authorized to sell title insurance as an agent
in that state, a national bank may also sell title
insurance as an agent in that state, but only in the
same manner, to the same extent, and under the
same restrictions as the state banks; and 2) a
national bank or its subsidiary (not a financial
subsidiary) may continue to conduct the same
title insurance activities in which it was actively
and lawfully engaged prior to the Act.

Insurance Activities of Financial Holding Companies
Under the Act:


Financial holding companies and their affiliates
may sell any insurance product or annuity as an
agent or a broker without geographic limit.



Financial holding companies and their affiliates
may engage in any insurance or annuity
underwriting activity.



Except for title insurance underwriting activities
conducted actively and lawfully by a national
bank or its subsidiaries prior to the Act, national
banks and their subsidiaries are prohibited from
engaging in title insurance and annuity contract
underwriting.



National banks and their subsidiaries are
generally prohibited from underwriting any
insurance product unless, as of January 1, 1999,
1) the OCC had determined in writing that
national banks may underwrite the product, or 2)
national banks were in fact lawfully underwriting
the product.

Insurance Activities of Financial Subsidiaries Under
the Act:




Financial subsidiaries of national banks may sell
any insurance product as an agent or a broker
without geographic limit. This is important for
national banks because, by selling insurance
through a financial subsidiary, they are in effect
no longer limited to selling in communities with
a population of 5,000 or less.



The Act significantly restricts the ability of a
state to impose regulations on a banking
organizations insurance activities. For example,
the Act limits a states ability to regulate
insurance activities in a way that discriminates
against any banking organization.



The Act does provide a limited number of safe
harbors under which a state may continue to
impose certain regulations on the sale of
insurance by banking organizations.

Unlike financial holding companies, financial
subsidiaries are not permitted under the Act to
engage in any insurance underwriting.

Insurance Activities of National Banks Under the Act:


Federal and State Regulation of Insurance Activities:

Although a financial subsidiary of a national
bank is authorized to sell title insurance, the Act
prohibits a national bank itself from doing so,
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The federal banking agencies are required to
publish customer protection regulations within
one year of the Act that apply to retail sales
practices, solicitations, advertising, or offers of
insurance by or on behalf of a banking
organization.

minimus exemption for all transactions if the
bank conducts no more than 500 such
transactions each year and the transactions are
not conducted by an employee of the bank who is
also an employee of a broker or dealer.


The federal banking agencies, in coordination
with the Securities and Exchange Commission
(SEC), will establish record keeping
requirements designed to facilitate and
demonstrate compliance with the abovementioned exemptions.



The Act limits the SECs ability to extend brokerdealer regulation to a bank that engages in a
transaction in, or buys or sells, a new hybrid
product.



To a lesser degree, the Act also alters federal
regulation of bank investment company activities
through revision of the Investment Company Act
of 1940 and the Investment Advisers Act of
1940. For example, a bank advising an
investment company must now register as an
investment adviser.



These regulations will become effective May 12,
2001.I

SECURITIES ACTIVITIES
Authorized Securities Activities:


Both financial holding companies and financial
subsidiaries of national banks are given blanket
authority to underwrite, deal, or make a market in
any security. The Act removes, for example,
regulatory revenue constraints that may have
limited a banking organizations ability in the
past to engage in these activities.



A well-capitalized national bank may directly
deal in, underwrite and purchase for its own
account certain municipal bonds (i.e. obligations
issued by or on behalf of any state or a political
subdivision of any state).



As a result of the Acts repeal of section 32 of the
Glass-Steagall Act, member banks are now
permitted to have interlocking directorships or
close officer or employee relationships with firms
principally engaged in securities underwriting
and distribution, regardless of whether there is or
is not common ownership or corporate affiliation
between the bank and the securities firm.



These provisions became effective on March 11,
2000.

Regulation of Securities Activities:


Banks directly engaged in securities brokerdealer activities no longer enjoy a blanket
exemption from securities law regulation as
broker-dealers.



The Act does provide a number of exemptions
from broker-dealer regulation for a very broad
range of specific bank securities activities,
including: third-party brokerage arrangements
(i.e. a broker-dealer in the banks lobby); sweep
accounts (i.e. sweeping funds from deposit
accounts into no-load funds); bank sales of loans
and deposits; trust and asset management (within
limitations); transactions in municipal securities;
safekeeping and custody activities; and a de
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The “Special Focus” section in this issue of WBA’s Compliance Journal contains the final article regarding the GrammLeach-Bliley Act (Act). In addition, the “Regulatory Spotlight” section contains summaries of the proposed rules related
to the Act, while the “Compliance Notes” section announces the availability of WBA’s Model Privacy Policy. Finally, as
a reminder, Revised Article 9 has not yet been introduced in the Wisconsin legislature. However, please be assured that
WBA will conduct workshops on the legislation as soon as it is introduced and passed into law in Wisconsin.I

SPECIAL FOCUS
model Agreement and Disclosure For Electronic
Fund Transfers And Automated Teller Cards: “A
fee may also be imposed by a terminal/network
operator if you initiate a transfer from a terminal
that is not operated by us. You will be notified of
any such fee when you use the terminal.” Users
of FIPCO’s Deposit Link software will receive
an update in March that will include this
language.

More on Financial Modernization
Notice No. 2000-2
The last two issues of WBA Compliance Journal provided
an overview of the many provisions in the Gramm-LeachBliley Act affecting financial institutions. This law is
commonly referred to as the Financial Modernization Act
(“Act”). The Act was signed into law on November 12,
1999. Since the Act covers a wide array of activities, the
purpose of this article is to remind financial institutions of
certain provisions that are in effect now, or that financial
institutions should be working on now, as well as to
expand on certain previous topics.
Current Issues
1.

ATM Fee Reform. Subtitle A of Title VII of the
Act amends sections 904(d) and 905(a) of the
Electronic Fund Transfer Act (EFTA) such that a
notice must be given to consumers regarding fees
charged in connection with transactions
occurring through automated teller machines. In
effect now is a requirement that initial ATM card
disclosures to consumers include a notice that a
fee may be imposed by ATM operators on
transactions with noncustomers and by networks
utilized to effect the transactions. Although the
Federal Reserve takes the position verbally that
this requirement is not effective until it issues
revised regulations, WBA suggests to its
members that EFT disclosures be modified now.
WBA has added the following language to its

2.

Privacy Policy. Even though the effective date
for financial institutions to have a privacy policy
is November 12, 2000, WBA encourages its
members to be working on their privacy policy.
The privacy policy must be clear and
conspicuous, and must be in writing or electronic
form or as otherwise permitted by regulation.
The general content requirements of an
institution’s privacy policy as set forth in the Act
are as follows:
a.

The categories of nonpublic personal
information collected by the financial
institution;
i. The categories of persons to
whom the information may be
disclosed;
ii.The categories of information
that may be disclosed to
affiliates and to nonaffiliated
third parties; and
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iii. The policies and practices
with respect to the disclosure of
nonpublic information of
persons who are no longer
customers of the financial
institution.
b.

The policies and practices of the
financial institution regarding the
disclosure of nonpublic personal
information to nonaffiliated third parties
and to affiliates;

c.

The policies that the financial institution
maintains to protect the confidentiality
and security of the nonpublic
information; and

d.

The disclosures required, if any, under
the Fair Credit Reporting Act regarding
the disclosure of certain information to
affiliates.

Further clarification of the privacy policy content
requirements is in the proposed privacy
regulations issued by the federal banking
regulators. For a copy of the federal regulators’
proposed privacy regulations, please contact
WBA’s Erica Case at 608/441-1207. A general
review of these proposed regulations can be
found in the “Regulatory Spotlight” section of
this issue of WBA Compliance Journal.

personal information with nonaffiliated third
parties unless the institution has disclosed its
privacy policy and provides the consumer an
opportunity to opt out of such sharing, subject to
certain exceptions. For a more detailed
discussion of the exceptions, please see the
December 1999 issue of WBA Compliance
Journal.
In any event, financial institutions are strictly
prohibited from disclosing account numbers,
access numbers or access codes for credit card
transactions or deposit accounts of a consumer to
any nonaffiliated third party for use in
telemarketing, direct mail marketing or other
marketing through electronic mail. This is a
strict prohibition in the law; there is no
opportunity for the customer to opt out of this
prohibition.
WBA has developed a comprehensive model
privacy policy that may be purchased that
complies with the new law and its proposed
regulations. In addition, the model privacy
policy includes required provisions from other
related laws. The price of the policy is $250 and
includes any updates necessary to ensure
compliance with the final privacy regulations,
once issued. Contact WBA’s Erica Case if you
are interested in purchasing WBA’s model
privacy policy.
More on Financial Holding Companies

Financial institutions must disclose their privacy
policy to consumers at the time of establishing a
customer relationship with a consumer and at
least annually during continuation of such
relationship with consumer. Financial
institutions cannot share a consumer’s nonpublic

As described in the January 2000 issue of WBA
Compliance Journal, the Act creates two new entities:
financial holding company and financial subsidiary. A
financial holding company is a bank holding company that
elects to be a financial holding company. A bank itself,
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without a bank holding company, cannot elect to be a
financial holding company.
A financial holding company may own banks, brokerdealers and insurance companies and engage in a broad
range of “financial activities.” “Financial activities” are
securities, insurance and other activities that are “financial
in nature or incidental to such financial activity,” and any
activity which is “complementary to a financial activity
and does not impose a substantial risk to the safety and
soundness” of banks or the financial system.
The Federal Reserve in coordination with Treasury will
determine financial activities. However, these listed
activities are deemed to be financial activities: a) lending,
investing or safeguarding money or securities; b)
insurance underwriting and sales activities; c) securities
underwriting and sales activities; d) financial and
investment advisory services; e) issuing or selling interests
in pools of assets which bank can hold directly; f)
merchant banking (equity investment activities), subject to
several additional requirements; g) any activity that a bank
holding company may engage in outside the United States
prior to November 12, 1999 (e.g., travel agency activities);
and h) activities that the Federal Reserve determined prior
to November 12, 1999, to be closely related to banking.
Financial holding companies may not engage in
commercial activities, but commercial activities are
grandfathered for certain financial holding companies.
The requirements that a bank holding company must meet
to be a financial holding company are outlined in the
January 2000 issue of WBA Compliance Journal. The
Federal Reserve has issued an interim rule for financial
holding companies establishing simple procedures for a
bank holding company to elect to be a financial holding
company by filing with the appropriate Federal Reserve
Bank. For a copy of this interim rule, please contact
WBA’s Erica Case.
More on Financial Subsidiaries
A financial subsidiary may be owned by national banks
and may engage in “financial activities” permitted for
financial holding companies, as described above, except
for the following activities: a) may not engage in real
estate development or real estate investment; b) may not
underwrite insurance or annuities; and, c) may not engage
in merchant banking. These excluded activities would
have to be performed in financial holding companies or in
a subsidiary. Treasury will determine “financial
activities” in coordination with the Federal Reserve.

of WBA Compliance Journal. In addition to those
requirements, national banks must maintain certain
safeguards with a financial subsidiary. A national bank
must deduct the aggregate amount of investment in the
subsidiary, including retained earnings, from assets and
tangible equity of the bank. Assets and liabilities of a
financial subsidiary must not be consolidated with the
bank for purposes of meeting regulatory capital
requirements. Any published financial statement of the
bank must separately present financial information for the
bank that reflects these capital adjustments, in addition to
providing information prepared in accordance with
generally accepted accounting principles. The bank must
establish reasonable policies and procedures to preserve a
separate corporate identity and limited liability of the
bank. The bank must also establish procedures to identify
and manage financial and operational risk within the bank
and financial subsidiary that adequately protect the bank.
Finally, the financial subsidiary is deemed a subsidiary of
the bank holding company for purposes of anti-tying
prohibitions.
The OCC’s proposed rule on financial subsidiaries
establishes a simplified process for national banks seeking
OCC approval. For a copy of this proposed rule, contact
WBA’s Erica Case. WBA has a request for an emergency
rule pending with DFI that would permit state banks to
own financial subsidiaries to the same extent permissible
for national banks.
Functional Regulation
The Act establishes functional regulation for all of these
activities. That is, securities activities are supervised by
securities regulators, banking activities are supervised by
banking regulators, and insurance activities are supervised
by state insurance regulators.
Conclusion
As you can see from the many articles written on the Act
beginning with the December 1999 issue of WBA
Compliance Journal, there are numerous complex
provisions within the Act. Since it is too early to tell what
is meant by some provisions, the regulations will be very
important. A few regulations are just now being issued in
proposed form to help explain some of these complexities.
WBA will continue to monitor the regulations as they are
issued and become finalized, and will keep its members
informed of these developments. WBA has and will
continue to provide training on the various provisions of
the Act, with the next opportunity occurring at the WBA
Directors Workshops this May. I

The requirements that national banks must meet to own a
financial subsidiary are outlined in the January 2000 issue
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NCUA Issues Proposed Rule on Privacy of
Consumer Financial Information.
The NCUA is proposing a new privacy rule applicable to
all federally-insured credit unions, as required by the
recently enacted Gramm-Leach-Bliley Act (the GLB Act
or Act). The proposed rule requires credit unions to have a
privacy policy and provide certain disclosures and notices
to individuals about whom credit unions collect nonpublic
personal information. It also restricts a credit union’s
ability to disclose nonpublic personal information,
including giving individuals in some cases an opportunity
to opt out of the disclosure. In drafting the proposed rule,
the NCUA participated as part of an interagency group
composed of representatives from the NCUA, the Federal
Trade Commission, the Office of the Comptroller of the
Currency, Board of Governors of the Federal Reserve
System, Federal Deposit Insurance Corporation, Office of
Thrift Supervision, Secretary of the Treasury, and
Securities and Exchange Commission (collectively, the
Agencies). The other Agencies have issued proposed
regulations to implement the GLB Act. NCUA's proposed
rule takes into account the unique circumstances of
federally-insured credit unions and their members but is
comparable and consistent with the regulations of the
other Agencies as required by the GLB Act. NCUA must
receive comments by 03/31/2000, and copies may be
obtained from WBA. Federal Register, Vol. 65, No. 41,
03/01/2000, 10988-11006.

FTC Issues Proposed Rule on Privacy of
Consumer Financial Information.
The Federal Trade Commission (FTC) has issued its
proposed rule on Privacy of Consumer Financial
Information as required by Section 504(a) of the GrammLeach-Bliley Act, (the G-L-B Act or Act) with respect to
financial institutions and other persons under the FTC’s
jurisdiction, as set forth in Section 505(a)(7) of the Act.
The Commission requests comment on this proposed
privacy rule. Section 504 of the Act requires the FTC and
other federal agencies to issue regulations implementing

notice requirements and restrictions on a financial
institution’s ability to disclose nonpublic personal
information about consumers to nonaffiliated third parties.
Pursuant to Section 503 of the G-L-B Act, a financial
institution must provide its customers with a notice of its
privacy policies and practices. Section 502 of the Act
prohibits a financial institution from disclosing nonpublic
personal information about a consumer to nonaffiliated
third parties unless the institution satisfies various
disclosure requirements and the consumer has not elected
to opt out of the disclosure. This proposed rule would
implement the requirements outlined above. Comments
must be received on or before 03/31/2000, and copies may
be obtained from WBA. Federal Register, Vol. 65, No.
41, 03/01/2000, 11173-11195.

SEC Issues Proposed Rule on Privacy of
Consumer Financial Information.
The Securities and Exchange Commission (SEC) requests
comment on proposed Regulation S-P, privacy rules
published under section 504 of the Gramm-Leach-Bliley
Act. Section 504 requires the SEC and other federal
agencies to adopt rules implementing notice requirements
and restrictions on the ability of certain financial
institutions to disclose nonpublic personal information
about consumers to nonaffiliated third parties. Under the
Gramm-Leach-Bliley Act, a financial institution must
provide its customers with a notice of its privacy policies
and practices, and must not disclose nonpublic personal
information about a consumer to nonaffiliated third parties
unless the institution provides certain information to the
consumer and the consumer has not elected to opt out of
the disclosure. The Gramm-Leach-Bliley Act also requires
the SEC to establish for financial institutions appropriate
standards to protect customer information. The proposed
rules implement these requirements of the Gramm-LeachBliley Act with respect to financial institutions subject to
the SEC’s jurisdiction under that Act. Comments must be
received by 03/31/2000, and copies may be obtained from
WBA. Federal Register, Vol. 65, No. 46, 03/08/2000,
12353-12376.

COMPLIANCE NOTES

For many years under Wisconsin law, the
practice of reproducing a driver’s license, even for the
purpose of identifying a financial institution’s customers
has been prohibited. However, 1999 Wisconsin Act 9
enacted on 10/29/1999 amended §343.43 (1) (f), Stats., to
read as follows: “[It is an unlawful practice to]

[r]eproduce by any means whatever, a copy of a license,
unless the reproduction is done pursuant to rules
promulgated by the department and for a valid business or
occupational purpose.” In essence, the amendment
permits the reproduction of a driver’s license according to
rules that the Department of Transportation (DOT) will
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eventually promulgate. This is good news for financial
institutions because they will likely be able to photocopy
driver’s licenses for the purpose of identifying their
customers once the DOT issues the rules. WBA has
spoken with DOT to determine when the rules may be
forthcoming, however no date has yet been set. WBA will
report on any developments related to the promulgation of
such rules in future editions of WBA Compliance Journal.

The FDIC has announced it will hold an
interagency forum on Consumer Privacy in the Financial
Services Industry on 03/23/2000 from 8:30 a.m. to
1:00 p.m. at the FDIC’s L. William Seidman Center
located in Arlington, Virginia. To reserve a space at this
meeting, please contact FDIC’s David E. Wright at
202/898-3960.


The FDIC has issued FIL-9-2000 regarding
outstanding risks associated with the year 2000. While
the Year 2000 preparations resulted in minimal problems,
the FDIC still considers the following as critical dates:
March 31, 2000—end of first quarter of 2000; October 10,
2000—first date to require eight digit field; December 31,
2000—last date of year 2000; January 01, 2001—first date
of year 2001; December 31, 2001—ensure 365-day year.
Institutions that used temporary techniques to remediate
systems should plan to replace or repair these systems as
needed. Plans should be established to allow time for an
orderly and timely transition, with a minimum of
operations disruption. Examiners will review these plans
during regularly scheduled examinations. Copies of the
FIL may be obtained from WBA.

QUESTIONS AND ANSWERS
Q. What is probate?
A. Probate is a proceeding, usually involving the probate
court, for the primary purpose of transferring assets
belonging to a deceased individual that must be
conveyed to an heir by will or according to the laws
of intestacy. When a decedent’s estate contains assets
that are subject to probate, the court generally will
approve the appointment of a legally authorized
representative such as a personal representative or
special administrator to oversee the administration of
the estate.
Q. How does one know whether or not a legal
representative has been appointed?
A. The probate court issues Domiciliary Letters when it
appoints a personal representative. When a special
administrator is appointed, the probate court issues
Letters of Special Administration. A financial
institution should obtain copies of these documents
and the death certificate before permitting the legal
representative to transact any business with regard to
a decedent’s accounts and assets held at the
institution.
Q. What is the difference between a personal
representative and special administrator?
A. One of the primary differences is a personal
representative has broad powers to administer the
estate, whereas a special administrator’s powers may
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be restricted by the court. It is essential that financial
institutions carefully read Letters of Special
Administration to understand specifically what
powers the probate court has given the special
administrator.
Q. Are there different types of probate proceedings?
A. Yes. Formal administration, informal administration,
and summary proceedings are all forms of probate.
Formal administration is probably the least common
type of probate today. It occurs when the legal
representative requests formal proceedings or when
there are contested matters to be resolved. Informal
administration is probably the most common type of
probate, in part because there are no contested issues
to resolve and the probate court has minimal
involvement. Summary administration is likely the
most common form of probate that a financial
institution’s frontline personnel will encounter.
Summary administration includes Summary
Settlement, Summary Assignment, and Transfer by
Affidavit. Under summary proceedings, no legal
representative is appointed.
Q. Under what circumstances may summary
administration of a decedent’s estate occur?
A. Generally, Summary Settlement may be appropriate
when the decedent’s estate does not exceed $30,000
and the decedent is survived by a spouse or minor
children; or when the probate estate assets are less
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This edition of WBA Compliance Journal contains a number of important features that could affect certain practices of
financial institutions. First, the “Special Focus” section contains long-awaited information about the PECFA program.
Secondly, the “Regulatory Spotlight” section addresses several Regulation Y proposals regarding “financial holding
companies.” Finally, the “Compliance Notes” section contains an article that discusses the use of Continuing Guaranties
in connection with certain types of transactions involving spouses.I

SPECIAL FOCUS
PECFA Update
Notice No. 2000-3
The purpose of this article is to provide an update to the
article that was published in the November 1999 issue of
WBA Compliance Journal reviewing the changes made to
the PECFA program. The budget bill that was passed last
fall and signed into law, 1999 Wis. Act 9, made several
significant changes to the PECFA program. WBA has
spent considerable time regularly meeting and talking with
representatives of the Department of Commerce (“DOC”)
and others since late October, 1999, in regard to these
changes so that there is consistency between the lending
community and the DOC in interpreting the new law.
Reimbursement of Interest Costs
The new law severely limits the interest costs that the state
will reimburse owners or operators for environmental
clean-up related costs. In the past, the state would
reimburse interest rate costs up to 1% over prime, and
previous to that, up to 2% over prime. Under the new law,
if the owner/operator has annual gross revenues of $25
million or less, the maximum reimbursable interest is
prime minus 1%. If the annual gross revenues exceed $25
million, then the maximum reimbursable interest is 4%.
DOC has informed WBA that in reviewing filed claims
for the purpose of determining the appropriate interest
reimbursement rate, the DOC intends to assume that every
applicant has annual gross revenues exceeding $25
million. If an applicant’s gross revenues are $25 million
or less, sufficient information to substantiate that fact will
need to be included along with other required information
at the time of claim submittal. As a result, lenders may

need to work with the environmental consultant to insure
that all appropriate information is included at the time a
claim is submitted.
The new law states that this provision first applies to an
applicant whose loan is secured on or after November 1,
1999. Since this language could be interpreted to apply
retroactively, the following loan scenarios were written to
attempt to illustrate how this change in law practically
affects loans in existence on November 1, 1999. These
loan scenarios represent the interpretations that the DOC
has made with regard to the issue of interest rate
reimbursement on PECFA loans.
Loan Scenario 1
Loan is secured prior to November 1, 1999, by a loan
agreement dated prior to November 1, 1999. The amount
of the loan includes principal and interest (with interest
costs being paid out of the committed principal amount).
The loan is written at prime plus 1%. Interest on this loan
is reimbursable by PECFA at prime plus 1% until the
loan amount committed in the loan agreement is reached.
At the point in time when the loan amount in the loan
agreement is reached, a new loan agreement would most
likely be executed at a higher loan amount. If the new loan
agreement is dated on or after November 1, 1999, all
interest costs from the date of the loan agreement
forward would be reimbursable at only the prime
minus 1% or 4% level regardless of whether the
interest is on new remediation costs or simply interest
costs still accruing from the original loan dollars.
Loan Scenario 2
Loan secured prior to November 1, 1999, by a loan
agreement executed prior to November 1, 1999. The loan
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agreement is written for a principal amount plus interest.
Loan is written at prime plus 1%. Interest on this loan is
reimbursable by PECFA at prime plus 1%. Interest can
continue to accrue on the loan agreement after the
principal commitment is reached and be reimbursed at
prime plus 1%.
If a decision is made to “pay” the accrued interest out
of the proceeds of another loan, the rate on the other
loan at which the interest is reimbursable by PECFA
will depend on the date the other loan originated. If the
other loan originated on or after November 1, 1999,
the interest would be reimbursable either at the prime
minus 1% or 4% level. All interest costs/charges
included in a loan, which originated on or after
November 1, 1999, can only be reimbursed at prime
minus 1% or 4%.
Loan Scenario 3
Two loans are secured prior to November 1, 1999, by the
execution of two separate loan agreements. One loan is
written to cover remediation costs and the second is
written to provide for the accrual/accumulation of interest.
The first loan has a stated dollar amount (for remediation
costs) and the second loan is for the current year with a
specific termination date. However, the second loan does
not have a specific dollar amount provided in the loan
agreement. The loan is written at prime plus 1%. These
loans are treated the same as the loan in Loan Scenario 2.
Interest is reimbursable by PECFA at prime plus 1%
on these two loan agreements.
If the interest on the second loan agreement is paid out of
the proceeds of a third loan, the rate on the third loan at
which interest will be reimbursable by PECFA will
depend on the date of the third loan. If the third loan
originated on or after November 1, 1999, the rate will
be reimbursable at the prime minus 1% or 4% level.
Again, all interest costs/charges included in a loan,
which originated on or after November 1, 999, can only
be reimbursed at prime minus 1% or 4%.

Loan Scenario 4
How will PECFA treat a revolving line of credit secured
prior to November 1, 1999? In general, PECFA does not
view a series of separate loans as constituting a revolving
line of credit. Therefore, the interest reimbursable by
PECFA on a series of separate loans will depend on the
date each loan is originated. However, a true revolving
line of credit evidenced by a revolving line of credit
agreement with appropriate terms secured prior to
November 1, 1999, will be reimbursable by PECFA at
prime plus 1%. A revolving line of credit agreement
secured on or after November 1, 1999 will be
reimbursable at either the prime minus 1% or 4% level.
PECFA may need to review the loan documents to
determine, on a case-by-case basis, whether the
documents constitute a true revolving line of credit
secured prior to November 1, 1999. As a general guide,
however, the fact that a lender does not charge a 2%
origination fee on a new advance would be indicative as
would be the use of the Wisconsin Bankers Association
form for a “Business Credit Agreement” that is written to
allow the customer to “borrow, repay and reborrow” under
the agreement. The receipt of a reimbursement from
PECFA would restore room under the original
commitment amount if the loan documents constitute a
true revolving line of credit and all provisions of the
agreement are adhered to.
Loan Scenario 5
A loan has reached its commitment amount of $150,000.
It is now up for renewal and no new money is being
extended except the amount to pay for next year’s interest
(e.g., $7,000) is added to the loan amount. The new note
for $157,000 would be reimbursable at either the
prime minus 1% or 4% level if the new note is
originated on or after November 1, 1999.
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Loan Scenario 6
A loan has not reached its commitment level but it has
reached the date of its annual review. No new money is
being extended. An annual review fee can be charged and
the original note can continue to accrue interest
reimbursable by PECFA at prime plus 1% provided the
original note was executed prior to November 1, 1999. A
simple renewal executed on or after November 1, 1999,
of an original note secured before November 1, 1999,
remains a loan secured prior to November 1, 1999, for
purposes of interest reimbursement by PECFA.
New Deductibles
As reported in the November 1999 issue of WBA
Compliance Journal, there are also new deductibles that
went into effect for loans secured on November 1, 1999.
The new deductibles are as follows:
1.

25% of eligible costs for school districts and
technical college districts with underground tanks
used for storing heating oil for consumptive use
on the premises;

2.

$2500 plus 5% of eligible costs for both retail
and non-retail underground tanks;

3.

$7500 for certain farm tanks;

4.

$15,000 plus 10% of the amount by which
eligible costs exceed $200,000 for the owner or
operator of a terminal.

In addition to the new law requiring these new deductibles
be paid before the state reimbursement will occur, it also

requires the owner/operator to conduct a bidding process
for any clean-up that is estimated to exceed $60,000.
Finally, the new law provides authority to the DOC to
promulgate rules describing a class of owners and
operators of underground petroleum storage tank systems
for whom the deductible is a financial hardship.
Therefore, the hardship provisions are likely to affect only
the first and second deductibles listed above.
Other Issues
There continues to be one issue outstanding in WBA’s
discussions with DOC and that is the interest rate
reimbursement on loans written to support a commitment
letter. It seems that DOC is taking the position that if a
loan fully funds a commitment letter dated prior to
November 1, 1999, and is documented within 60 days of
the date of the commitment letter, the interest rate
reimbursement will be at the old rate of prime plus one.
If, however, a loan dated prior to November 1, 1999, does
not fully fund a commitment letter (e.g. commitment letter
for $150,000, but first note written is only for $50,000)
and a subsequent loan is written for the difference (in the
example, the second note would be for $100,000) after
November 1, 1999, and after the 60 day “grace period,”
the DOC may be taking the position that that second loan
is a new loan “secured” on or after November 1, 1999,
and, therefore, the interest would only be reimbursed at
the new rates. WBA believes that if a loan is tied to a
legally binding contractual commitment letter dated prior
to November 1, 1999, then any monies lent in accordance
with that earlier commitment letter should be reimbursed
at the old rates. WBA will continue its dialogue with
DOC on this issue and report to the membership the final
result of its discussions.I

REGULATORY SPOTLIGHT
FRB Issues Interim Rule on Regulation H
and Membership of State Banking
Institutions in the Federal Reserve System.
The Board of Governors of the Federal Reserve System
(FRB) is amending Regulation H to implement provisions
of the Gramm-Leach-Bliley Act for state member banks.
The Gramm-Leach-Bliley Act authorizes state member
banks to control, or hold an interest in, financial
subsidiaries, which may conduct certain activities that are
financial in nature or incidental to a financial activity. The

FRB has promulgated this rule on an interim basis in order
to allow state member banks that meet applicable criteria to
acquire control of, or an interest in, a financial subsidiary as
soon as possible following the effective date of the relevant
provisions of the Gramm-Leach-Bliley Act. The FRB is
soliciting comments on all aspects of the interim rule and
will amend the rule as appropriate in response to comments
received. The interim rule is effective 03/11/2000, and
comments must be submitted on or before 05/12/2000.
Copies of the interim rule may be obtained from WBA.
Federal Register, Vol. 65, No. 54, 03/20/2000, 1481014816.
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The past month has been particularly active regarding regulatory matters affecting financial institutions. This month’s
edition of WBA Compliance Journal reflects such activity. The “Special Focus” section contains a timely article that
addresses the new IOLTA Trust Agreement institutions will see this summer. The “Regulatory Spotlight” section notifies
institutions of an opportunity to comment on revisions and proposed additions to the “Interagency Questions and Answers
Regarding CRA.” Finally, don’t miss the “Compliance Notes” section for important information about the new federal
privacy regulation.I

SPECIAL FOCUS
Update on IOLTAs
Notice No. 2000-4
Beginning as early as June 1, 2000, all attorneys licensed
in the state of Wisconsin will be asked to re-certify their
compliance with the Wisconsin Supreme Court rules on
trust accounts. The Wisconsin Trust Account Foundation
(“Foundation”), which is the beneficial owner of the
interest earned on Interest on Lawyer Trust Accounts
(IOLTAs), initiated the need for the re-certification
process. The process is being handled in such a way that
all attorneys are being asked to re-certify their compliance
by completing a newly revised IOLTA Trust Account
Agreement (IOLTA Agreement or Agreement). The new
IOLTA Agreements are being sent to attorneys by the
State Bar of Wisconsin as a part of their annual dues
mailing. As a result, many financial institutions will
receive the newly revised and executed IOLTA
Agreements over the summer.
Substantively, the IOLTA Agreement did not change with
respect to the provisions related to financial institutions.
As a result, it is not necessary for financial institutions to
actively seek out a copy of the new IOLTA Agreement
from their existing customers. It is WBA’s understanding
that the new IOLTA Agreement is being sent to attorneys
as a multi-part form. Since attorneys are required to
complete the new IOLTA Agreement by their governing
body, financial institutions will likely receive a copy of
the Agreement. WBA understands that the financial
institution’s copy of the multi-part form is the pinkcolored copy.
For existing customers, financial institutions should retain
the updated IOLTA Agreement in the same manner that

the current IOLTA Agreement is retained. Assuming the
new IOLTA Agreement is properly and fully completed
by the attorney/law firm, financial institutions would not
need to retain older versions of the IOLTA Agreement.
For new IOLTA accounts, financial institutions should
begin using the new IOLTA Agreement dated “2000
recert.” in the lower right-hand corner. The new IOLTA
Agreement will be available in FIPCO’s Deposit Link
software by June 1.
Overview of IOLTA Accounts
Under rules of the Wisconsin Supreme Court, lawyers and
law firms are required to establish interest-bearing IOLTA
trust accounts for client funds that are so nominal in
amount or which are expected to be held for such a short
period of time that it is impractical to earn and account for
interest income on individual deposits. Interest earned on
these accounts will go directly to the Foundation, to be
used for law-related charitable purposes.
IOLTA accounts should be set up as NOW accounts.
IOLTAs are not subject to IRS backup withholding or
information reporting requirements. As a result, no box
on the tax withholding certificate portion of the signature
card need be checked.
IOLTA accounts should be titled in the following manner:
[Name of Lawyer or Law Firm] IOLTA Trust Account.
The TIN of the Foundation should be used: 39-1555465.
A completed and signed IOLTA Agreement should also
be kept on file by the financial institution.
Each quarter, financial institutions are required to remit to
the Foundation any interest earned on IOLTA accounts,
net fees or service charges, if any. A report must
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accompany each quarterly remittance of interest and be
sent to: Wisconsin Trust Account Foundation, c/o Box
88647, Milwaukee, WI 53288-0647. The remittance
report must include or be accompanied by the name of the
attorney/law firm for whom the remittance is sent, the
account number, the rate of interest applied, the service
charges deducted (if any), the account balances for the
statement period, and such other information as the
Foundation may require to determine the accuracy of the
remittance. A copy of the periodic account statement is
adequate to comply with this reporting requirement if it
contains all of the above-stated information. The new
IOLTA Agreement also provides authorization for the
financial institution to electronically remit interest to the
Foundation.
No service charges or fees may be assessed against the
principal in an IOLTA account. The Foundation also
maintains a list of approved service charges and
transaction costs and disallowed charges. These are
charges that the Foundation deems to be either permissible
or impermissible to assess against an IOLTA account, but
collection by financial institutions of the “impermissible”
fees by other means from the attorney or law firm is

allowed. A copy of the list may be obtained directly from
the Foundation. Since no service charges or fees may be
assessed against the principal in an IOLTA account,
financial institutions will need to look elsewhere in
collecting such fees. The IOLTA Agreement authorizes
financial institutions to either deduct such charges still
owing from any nontrust account maintained by the
attorney/law firm at this financial institution or requires
the attorney/law firm to pay any unpaid service charges
promptly after receiving a periodic statement from the
financial institution showing such unpaid charges.
Not all monies held in trust by attorneys or law firms are
required to be deposited in an IOLTA account. It is the
responsibility of the attorney/law firm, not the financial
institution, to determine whether an IOLTA account is
appropriate in each circumstance. Financial institutions
should open IOLTA accounts only at the direction of their
attorney/law firm customer and only after receiving a
completed and signed Attorney IOLTA Trust Account
Agreement.
Copies of the new IOLTA Agreement may be obtained
from WBA’s Erica Case at 608/441-1207.I

REGULATORY SPOTLIGHT
FFIEC Requests Comment on CRA
Interagency Questions and Answers.
The Consumer Compliance Task Force of the Federal
Financial Institutions Examination Council (FFIEC) is
supplementing, amending, and republishing its
“Interagency Questions and Answers Regarding
Community Reinvestment.” The Interagency Questions
and Answers have been prepared by staff of the Office of
the Comptroller of the Currency (OCC), the Board of
Governors of the Federal Reserve System (FRB), the

Federal Deposit Insurance Corporation (FDIC), and the
Office of Thrift Supervision (OTS) to answer frequently
asked questions about community reinvestment. The
Interagency Questions and Answers contain informal staff
guidance for agency personnel, financial institutions, and
the public. The FFIEC invites public comment on the
proposed question and answer, as well as any of the new
and revised questions and answers and any other
community reinvestment issues that are not addressed in
these Interagency Questions and Answers. The revised
questions and answers are effective 04/28/2000, and
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As promised, the “Special Focus” section in this month’s edition of WBA Compliance Journal addresses the new privacy
regulation—Regulation P. In addition, look to the “Questions and Answers” section for helpful information regarding
“sweep” arrangements.I

SPECIAL FOCUS
Privacy of Consumer Financial
Information—Regulation P
Notice No. 2000-5
The Gramm-Leach-Bliley Act of 1999 (G-L-B Act or Act)
mandated that the federal banking agencies (“Agencies”)
create a regulation that would implement the privacy
provisions contained in the Act. After a very short
commentary period, the federal banking regulatory
agencies have issued final Regulation P (Reg P or
regulation) on privacy of consumer financial information.
Nearly 9000 comment letters including one written by
WBA, were submitted to the Agencies. The final
regulation will arguably create new and considerable
burdens for many in the financial services industry.
However, as a result of comment letters submitted by
financial institutions and associations, the financial
services industry managed to score several important
victories in that the Agencies adopted a number of their
suggestions. The following article will provide an
overview of the major provisions contained in Reg P.

however, the Act gives the Agencies authority to extend
the mandatory compliance date. Having received an
inundation of comments calling for such an extension, the
Agencies specified in the regulation a mandatory
compliance date of 07/01/2001.
Regulation P
This new regulation provides clarification regarding
definitions, notice and disclosure requirements, prohibited
practices and other information vital to compliance with
the privacy provisions found in the G-L-B Act.
1.

Definitions

Several important definitions contained in the Act are
more fully defined in Reg P. One of the victories earlier
referenced relates to the definitions of “nonpublic
personal information” and “publicly available
information.” The definitions of these terms in the final
regulation are less restrictive than those contained in the
proposed regulation, and thus result in a reduction of the
amount of information financial institutions will have to
protect.

Overview of G-L-B Act’s Privacy Provisions
The G-L-B Act creates a new federal privacy policy that
requires financial institutions to disclose their privacy
policies and procedures for protecting customers’
nonpublic personal information. Under many
circumstances, the Act requires that customers of financial
institutions be given an opportunity to “opt-out” of having
their nonpublic personal information shared with
nonaffiliated third parties. The Act also prevents, except
in very limited circumstances, financial institutions from
disclosing customer account numbers and access codes to
nonaffiliated third parties for marketing purposes. These
privacy provisions are generally effective 11/13/2000,

First, “nonpublic personal information” means any
“personally identifiable financial information” obtained by
a financial institution from a consumer, from any
transaction with the consumer, including the fact that an
individual is or has been a customer of the financial
institution, or otherwise obtained by the financial
institution from another source. However, the term does
not include publicly available information nor any list or
grouping of consumers that is derived without using any
nonpublic personal information. Secondly, “publicly
available information” is information that the institution
has a reasonable basis to believe is lawfully made
available to the general public from: (1) federal, state, or
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local government records; (2) widely distributed media; or
(3) disclosures to the general public that are required.
An institution is held to have a “reasonable basis to
believe that information is lawfully made available to the
general public” if it has taken the following steps to
determine: (1) that the information is of the type that is
available to the general public; and (2) whether an
individual can direct that the information not be made
available to the general public and, if so, that the
consumer has not done so. For example, the institution
has a reasonable basis to believe that information is
lawfully made available to the general public if the
institution has determined that the information is of a type
included on the public record in the jurisdiction where the
mortgage would be recorded. Another example involves
an individual’s telephone number. If the telephone
number is located by the institution in the telephone book
or the consumer has informed the institution that the
telephone number is not unlisted, the institution has a
reasonable basis to believe the information is lawfully
made available to the general public. These examples and
the language in the regulation clearly illustrate financial
institutions need to take action to determine, rather than
simply assume, that information is publicly available.
Secondly, the final regulation makes a distinction between
the terms “consumer” and “customer.” This is important
because the notice requirements imposed on institutions
differ depending upon whether the individual is a
consumer or a customer. Taking each of those terms in
turn, “consumer” means an individual who obtains
products or services from a financial institution primarily
for personal, family or household purposes including an
individual who: (1) applies to a financial institution for
credit for personal, family or household purposes
regardless of whether the credit is extended; (2) provides
nonpublic personal information to a financial institution in
order to obtain a decision about whether that person
qualifies for a loan primarily for personal, family or
household purposes regardless of whether the credit is
extended; and (3) provides nonpublic personal information

to a financial institution in connection with obtaining or
seeking to obtain financial, investment, or economic
advice regardless of whether such a relationship is
established. However, financial institutions do not need to
make any privacy disclosures to consumers if they do not
intend to disclose nonpublic personal information about
the consumer to nonaffiliated third parties and no
customer relationship is in fact established with the
consumer. In addition, the term “consumer” does not
apply to information about companies or about individuals
who obtain financial products or services for business,
commercial or agricultural purposes.
Now we turn to the definition of “customer.” “Customer”
means a consumer who has a “customer relationship” with
the financial institution. However, like the definition of
“consumer,” the term “customer” depends upon other
defined terms, thus necessitating a more complex analysis.
“Customer relationship” means a continuing relationship
between the consumer and a financial institution under
which the institution provides one or more financial
products or services to the consumer used primarily for
personal, family or household purposes. Such a
relationship includes: (1) a deposit or investment account;
(2) a loan; (3) a loan for which the financial institution
owns servicing rights; (4) purchase of an insurance
product; (5) obtaining investment products; (6) a lease of
personal property; and (7) obtaining financial, investment
or economic advisory services for a fee. Furthermore, the
execution of a written contract between the consumer and
a financial institution is evidence that a customer
relationship has been established. In addition, a customer
relationship is generally established when a consumer
would typically receive some form of continued service.
However, a customer relationship is generally not
established if it is reasonable to expect no further
communication about the transaction from the financial
institution to the consumer. For example a continuing
relationship does not include the following and therefore
does not implicate the existence of a customer
relationship: (1) obtaining any financial product or service
only in isolated transactions, such as using an institution’s
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ATM to withdraw cash from an account at another
institution or purchasing a cashier’s check or money order;
(2) when a financial institution sells a loan and does not
retain servicing rights; and (3) when a financial institution
sells airline tickets, travel insurance or traveler’s checks in
isolated transactions.
Finally, the definitions of “affiliate” and “nonaffiliated
third party” are important to the discussion that follows
regarding notice and disclosure requirements. “Affiliate,”
means any company that controls, is controlled by, or is
under common control with another company. Therefore,
a bank, a holding company for the bank, and other
subsidiaries of the bank holding company are all
“affiliates” for the purposes of the regulation.
“Nonaffiliated third party” means an entity that is not an
affiliate of the financial institution, or related by common
ownership or affiliated by corporate control with the
financial institution. In addition, a joint employee of a
financial institution and another entity in not considered a
nonaffiliated third party for the purposes of the regulation.
2.

Initial, Annual and Revised Privacy Notices

The notice and disclosure requirements contained in Reg P
can be broken-down into two categories: timing and
content.
A. Timing
Financial institutions must provide a clear and
conspicuous “initial” notice to consumers and
customers that accurately reflects the financial
institution’s privacy policy. The initial notice must be
provided to a consumer who is not a customer prior to
disclosing nonpublic personal information about the
consumer to a nonaffiliated third party. The initial
notice to a “customer,” though, must be provided at
the time a “customer relationship” is established.
However, under the following circumstances, the
initial notice may be provided to a customer within a
reasonable time (generally 30 days) after establishing
the customer relationship: (1) if the establishment of a
customer relationship is not at the customer’s
election, such as when the customer’s deposit account
is sold; or (2) if providing the notice at the
establishment of the customer relationship would
substantially delay the customer’s transaction and the
customer agrees to receive the notice at a later time.
An example of this situation would be when a
transaction is conducted over the telephone and the
customer wants prompt delivery of the financial
product or service purchased.

With respect to an existing customer who obtains a
new product or service from the financial institution,
an institution satisfies the initial privacy notice
requirement if the initial, annual or revised notice the
financial institution most recently provided to that
customer was accurate with regard to the new
financial product or service the customer obtained.
Financial institutions must also provide a clear and
conspicuous notice that accurately reflects its privacy
policies at least annually to its customers during the
continuation of the customer relationship. Annually
means at least once in any period of 12 consecutive
months during which the customer relationship exists.
The institution may select a calendar year as the 12
month period and provide the first annual notice at
any point in the calendar year following the year in
which the customer relationship was established. For
example, if a customer opens an account on any day
of year one, the institution must provide an annual
notice by 12/31 of year 2. However, institutions are
not required to provide annual notices to former
customers. For example, an annual notice need not be
given when: (1) a deposit account is inactive under
the institution’s policies; (2) in the case of a closedend loan, the customer pays the loan in full, the
institution charges off the loan, or the institution sells
the loan without retaining the servicing rights; (3) in
the case of credit card or open-end loans, the
institution no longer provides any statements or
notices to the customer concerning that loan or the
institution sells the loan without retaining the
servicing rights; or (4) the institution has not
communicated with the customer about the
relationship for a period of 12 consecutive months,
other than to provide annual privacy notices or
promotional material.
Financial institutions may not directly or through an
affiliate, disclose any nonpublic personal information
about a consumer to a nonaffiliated third party other
than as described in the initial notice provided to the
consumer unless: (1) the institution has provided a
clear and conspicuous revised notice that accurately
describes its privacy policies and practices; (2) the
institution has provided to the consumer a new optout notice; (3) the consumer has been given a
reasonable opportunity to opt out of the disclosure of
information before the institution discloses
information to a nonaffiliated third party; and (4) the
consumer does not opt out.
To reiterate, if an institution’s privacy policy changes
and the privacy notice a consumer currently has fails
to accurately reflect such changes, the consumer must
be given a notice that accurately reflects the
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institution’s policy, any necessary opt out notice, and
an opportunity to opt out before the institution can
implement any such changes with regard to that
consumer.
On a final note, a financial institution may elect to
provide separate or combined privacy and opt out
notices.
B. Content
Any initial, annual or revised privacy policy that
financial institutions provide must include each of the
following items of information, in addition to any
other information an institution wishes to provide,
that applies to the institution and to the consumers to
whom privacy notices are sent: (1) categories of
nonpublic personal information the institution
collects; (2) categories of nonpublic personal
information the institution discloses; (3) categories of
affiliates and nonaffiliated third parties to whom
nonpublic personal information regarding consumers,
customers, and former customers is disclosed, other
than those to whom disclosure is permitted under a
specific exception; (4) if the institution discloses
nonpublic personal information to a nonaffiliated
service provider or provider of joint marketing, a
separate description of the categories of information
the institution discloses and the categories of third
parties with whom the institution has contracted; (5)
policies that the institution maintains to protect the
confidentiality and security of nonpublic personal
information; (6) the required disclosures, if any, under
the Fair Credit Reporting Act regarding the disclosure
of certain information to affiliates; (7) an explanation
of the consumer’s right to opt-out of the disclosure of
nonpublic personal information to nonaffiliated third
parties, including any method by which the consumer
may exercise such right at that time; and (8) a
statement that the institution may make additional
disclosures “as permitted by law.”
3.

Short Form Initial Notice

A financial institution may provide a “short form” initial
privacy policy notice to a consumer with whom the
institution does not have a customer relationship. This
notice must clearly and conspicuously state that the
disclosure containing information about the institution’s
privacy policies and practices is available on request and
must provide a reasonable means by which the consumer
may obtain a copy of the privacy notice. In addition, the
short form notice must include the opt out notice as
described below.
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4.

Opt-Out Notice

Subject to numerous exceptions contained in the
regulation, a financial institution may not disclose
nonpublic personal information to a nonaffiliated third
party unless it makes the following disclosures: (1) that
such nonpublic personal information is or may be
disclosed to a nonaffiliated third party; and (2) the
consumer is given the opportunity before the time such
information is initially disclosed to direct that such
information not be disclosed to the nonaffiliated third
party (opt out). In addition, the “opt out” notice must
provide a reasonable means by which the consumer may
exercise the right to opt out.
The regulation provides several useful examples to
illustrate an adequate opt out notice. For instance, an opt
out notice is considered adequate if it: (1) identifies all of
the categories of nonpublic personal information that the
institution discloses or reserves the right to disclose, and
all of the categories of nonaffiliated third parties to which
the institution discloses information and states that the
consumer can opt out of the disclosure of such
information; (2) identifies the financial products or
services that the consumer obtains from the institution to
which the opt out applies. In addition, the regulation
provides examples of what opt out means provided to the
consumer are considered reasonable and those considered
unreasonable.
Finally, if a consumer exercises his or her right to opt out,
the opt out remains in effect until it is revoked by the
consumer in writing or electronically if agreed to by the
consumer.
5. Special Rules Regarding Joint Accounts and Privacy
and Opt Out Notices
Another of the victories earlier mentioned relates to the
Agencies’ revision of the regulation to include provisions
favorable to financial institutions regarding disclosure
requirements involving joint parties to an account and the
initial, annual and revised privacy notices. With regard to
these notices, a financial institution is required to provide
such notices to only one party named on a joint account.
The special rules regarding joint accounts and opt out
notices are not as simple. Under these circumstances, a
financial institution has the option of providing only one
opt out notice per account. The opt out notice must
explain how the institution will treat an opt out direction
by a joint consumer. Any joint consumer may exercise
the right to opt out. The institution can either: (1) treat an
opt out direction by a joint consumer as applying to all of
the other associated joint consumers; or (2) permit each

WBA COMPLIANCE JOURNAL

joint consumer to opt out separately. If the institution
permits each joint consumer to opt out separately, it must
permit one of the joint consumers to opt out on behalf of
all the joint consumers. Additionally, an institution may
not require all joint consumers to opt out before the
institution implements any opt out direction made by any
one of them.
6.

Delivery of Privacy and Opt Out Notices

A financial institution must provide all privacy and opt out
notices so that each consumer, subject to the special rules
regarding joint accounts, can reasonably be expected to
receive actual notice in writing or, if the consumer agrees,
electronically. A financial institution may reasonably
expect that a consumer will receive actual notice if it: (1)
hand delivers a printed copy of the notice to the consumer;
(2) mails a printed copy of the notice to the last known
address of the consumer; (3) for the consumer who
conducts transactions electronically, post the notice on the
electronic site and require the consumer to acknowledge
receipt of the notice as a necessary step to obtaining a
particular financial product or service; or (4) for an
isolated transaction with the consumer, such as an ATM
transaction, post the notice on the ATM screen and require
the consumer to acknowledge the receipt of the notice as a
necessary step to obtaining the particular financial product
or service.
The regulation also provides helpful examples of
unreasonable expectations of actual notice. For instance,
an institution may not reasonably expect that a consumer
will receive actual notice of its privacy policies and
practices if it: (1) only posts a sign in its branch or office
or generally publishes advertisements of its privacy
policies; or (2) sends the notice via electronic mail to a
consumer who does not obtain a financial product or
service from the institution electronically.
With regard to annual notices specifically, an institution
may reasonably expect that a customer will receive actual
notice of its annual privacy notice if: (1) the customer uses
the institution’s web site to access financial products and
services electronically and agrees to receive notices at the
web site, and the institution posts its current privacy
notice continuously in a clear and conspicuous manner on

the web site; or (2) the customer has requested that the
institution refrain from sending any information regarding
the customer relationship, and the institution’s current
privacy notice remains available to the customer upon
request.
With regard to all of the notices required by the
regulation, an institution may not provide notice solely by
orally explaining the notice to the consumer whether in
person or over the telephone.
7.

Limitations on Disclosure of Account Numbers

A financial institution may not disclose an account
number, access number or access code for a credit card
transaction or deposit account of a consumer to any
nonaffiliated third party for use in telemarketing, direct
mail marketing or other marketing through electronic
mail. However, an institution may disclose such
information to a consumer reporting agency and under the
following exceptions: (1) to an agent or service provider
solely in order to perform marketing for the institution’s
own products or services, as long as the agent or service
provider is not authorized to directly initiate charges to the
account; or (2) to a participant in a private label credit
card program or an affinity or similar program.
Without question, final Regulation P is massive and
complex. Institutions should begin working on their
privacy policies now. WBA’s attorneys have drafted a
Model Privacy Policy which will facilitate your
institution’s effort. The policy is available for purchase in
either paper or disk form. To order the policy or to obtain
a copy of the regulation, please contact WBA’s Erica Case
at 608/441-1207. In addition, WBA will conduct a
Privacy Telephone Seminar on September 8, 2000. For
registration information, please contact WBA’s Rachel
Rude at 608/441-1250.
This article is not a comprehensive discussion of every
provision of Regulation P. Furthermore, it is intended for
informational purposes only and should not be construed
as legal advice. A financial institution wishing to obtain
such advice should seek the service of a competent legal
professional.I
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Before the Wisconsin legislature adjourned for the summer, it passed several Acts important to the financial services
industry that are effective now. This month’s “Special Focus” section of WBA Compliance Journal addresses these
changes in detail. In addition, see the “Compliance Notes” section for timely information regarding the PECFA claims
appeal process and good news regarding de minimus premiums on deposit accounts.I

SPECIAL FOCUS
Legislative Update for Summer 2000
Notice 2000-6
The Wisconsin legislature has passed several Acts that
have changed existing law or created new law affecting
financial institutions. This article will focus on the
enactment of laws related to mobile homes, probate, and
guardianship, all of which have clear importance to those
in the financial services industry.
In addition, this article will provide a brief overview of the
new federal law on electronic signatures (ESIGN), and its
impact on Wisconsin’s present electronic signature law.
NEW LAW ON MOBILE HOMES
A new law took effect on 07/01/2000 that affects the
titling, granting of a security interest and perfection of a
security interest in mobile homes. See Wis. Stat. sec.
101.91 et seq. The new statute was originally passed as
part of the 1999 budget signed by Gov. Thompson last
fall. After the law was signed but before it took effect, the
Wisconsin legislature passed amendments to the law.
This article discusses both the original law as well as the
amendments.
The first important change is that the term “mobile home”
will no longer be used; instead the statute uses
“manufactured home,” which encompasses the existing
definition of “mobile home.” The second important
change is that the responsibility for providing titles and
noting security interests on the titles of manufactured
homes is transferred from the Department of
Transportation (“DOT”) to the Department of Commerce
(“DOC”). The DOC is now responsible for regulating all
manufactured homes that are more than 45 feet in length.
Manufactured homes 45 feet and under are considered

“recreational vehicles” and the Department of
Transportation retains responsibility for these vehicles.
There has been no change in the law with respect to these
vehicles.
The substance of the law on titling and noting security
interests on titles of manufactured homes has not
materially changed from the existing law that lenders are
used to. To obtain a perfected security interest in a
manufactured home, a lender must have its lien noted on
the title of the home. To accomplish that, a lender must
send the completed application signed by the owner of the
manufactured home, the fee, which should include the
application fee and the lien fee, and the existing certificate
of title, if any, to the DOC. The DOC will return the title
to the owner of the home with the lender’s lien noted on
the title. The lender will also receive a notice that the
lender’s lien has been noted on the title.
The procedure for assigning and terminating liens remains
the same. That is, a lender may assign its perfected
security interest in the manufactured home to others. The
owner is required to deliver the title to the lender so that
the new lender can have its lien noted on the title. A
lender is required to release its lien on the title within one
month, or within ten days following written demand by
the owner, if there are no outstanding obligations,
commitments to make new advances, incur obligations or
otherwise give value. The lender is required to complete a
release, which is on a form prescribed by the DOC, and
deliver it to the owner along with a notice, which states
the owner’s obligation to deliver the release to the DOC.
A representative from DOC stated that the process and
fees will be similar to the ones used by the DOT.
However, the DOC hopes to begin using its own new
application forms for obtaining a title on a manufactured
home by the end of August at the latest. The new form
will be available on the DOC’s Safety and Building
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Division’s homepage. The website address is www.
commerce.state.wi.us/sb/sb-homepage.html. Until the
form becomes available, applicants may use the existing
application provided by the DOT. There will also be a
grace period during which the DOC will accept DOT’s
forms. The DOC has not yet decided how long they will
continue to accept DOT’s forms. The address for mailing
applications for a certificate of title on a manufactured
home is:
Department of Commerce
Safety and Building Division
Manufactured Home Unit
P.O. Box 1355
Madison, WI 53701-1355
DOT will also forward any applications it receives to the
DOC. Every effort should be made to deliver the
application to the DOC because the statute provides that
perfection of a security interest occurs upon its creation if
delivery is made to the DOC within 10 days of the date
the security interest is granted. If there is a delay of more
than 10 days, then perfection of a security interest in a
manufactured home occurs upon delivery. It is very
important to deliver the application along with the existing
certificate, if any, and the appropriate fee to the DOC as
soon as possible in order to perfect a security interest on a
manufactured home at the time the owner grants a security
interest to the lender, rather than at the time the DOC
receives the application.
Many lenders currently have perfected security interests in
previously certificated manufactured homes through the
process of filing an MV-1 form by which the lender’s lien
is noted on the title of the manufactured home. Such
liens, unless previously released, remain in effect for 20
years. However, if the end of the 20 year time period is
approaching and the lender wishes to remain perfected in
the manufactured home, a new application with the
appropriate fees, must be submitted to the DOC, as
outlined above, prior to the expiration of the lien.

Lenders should also be aware that the rules for purchase
money security interests apply to manufactured homes as
well. That is, a purchase money security interest in the
manufactured home has priority over a conflicting security
interest in the same home or its proceeds if the purchase
money security interest is perfected at the time the owner
receives possession of the home or within twenty days
thereafter. However, if the manufactured home is a
fixture, the twenty day grace period is reduced to ten days.
In that case, a purchase money security interest in a
manufactured home that is a fixture has priority over a
conflicting security interest in the same home or its
proceeds if the purchase money security interest is
perfected at the time the owner receives possession of the
home or within ten days thereafter.
There is one important point to note about manufactured
homes that are “fixtures.” The new law specifically
adopts what case law held and what lenders generally
believed about manufactured homes that are or become
fixtures. If the manufactured home is a fixture, the only
way that a lender can perfect its security interest in the
home is by completing a fixture filing or obtaining a
mortgage on the real estate, including fixtures. Noting the
lenders security interest on the title will not be sufficient
to perfect its security interest in the fixture, although
lenders should still have their liens noted on the title.
Since the new law does not define the word “fixture,”
lenders should perfect their security interest in
manufactured homes both ways: they should have their
liens noted on titles and they should complete a fixture
filing or mortgage.
In addition, if the real estate upon which the manufactured
home is located is not owned by the manufactured home’s
owner, a fixtures disclaimer signed by the owner of the
real estate should be obtained by the lender. Doing so will
protect the lender from claims made by the real estate
owner regarding the manufactured home fixture.
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As a side note, when the new law was originally enacted
(prior to becoming effective and prior to amendment), the
sole and exclusive method of perfecting a security interest
in a manufactured home was to have the lender’s lien
noted on the title. However, the amendment to the law
specifically excepted from the scope of this exclusivity
statute manufactured homes that are fixtures. As a result
of the amendment, lenders are back to square one in
perfecting a security interest in manufactured homes that
can be considered fixtures.
PROBATE CODE CHANGES

The Wisconsin legislature recently enacted 1999
Wisconsin Act 94 (Act) making changes to certain
provisions of Chapter 867, Probate—Summary
Procedures that apply to deaths occurring on or after
05/09/2000. Specifically, the Act affects summary
settlement of small estates, summary assignment of small
estates and transfer by affidavit procedures.

Health and Family Services, if applicable. The
recordation of such transfer by affidavit constitutes the
transfer to the affiant of the evidence of the interest in or
lien on real property.
For a financial institution’s purposes, all other procedural
requirements related to the use of Transfer by Affidavit
remain unchanged.
Date of Applicability
These changes apply to deaths occurring on or after
05/09/2000. The State of Wisconsin has revised forms
used in connection with these procedures. In addition, the
forms used for deaths occurring before 05/9/2000 have
also been slightly revised. All of the new forms are
available from probate courts in Wisconsin. They also
may be obtained on-line at www.courts.state.wi.us/circuit/
search_forms.html.

GUARDIANSHIP LAW CHANGES
Summary Settlement and Summary Assignment
Previously, a decedent’s estate was generally eligible for
either summary settlement or summary assignment if the
total value of such estate, less debts for which any
property of the estate was security, did not exceed
$30,000. The Act increases this to an amount not to
exceed $50,000. The procedural requirements related to
Summary Settlement and Summary Assignment remain
unchanged.

Transfer by Affidavit
The Act also expands eligibility of small estates that may
be transferred by affidavit. Previously, Transfer by
Affidavit of a decedent’s property to a decedent’s heir or
guardian was available when a decedent left solely owned
property in Wisconsin which did not exceed $10,000 in
value. The Act increases this to an amount not to exceed
$20,000.
In addition, the Act permits transfers of a decedent’s
interests or liens in real property through the use of the
Transfer by Affidavit procedure. In order to do so, the
total value of the decedent’s solely owned personal and
real property may not exceed $20,000. Furthermore,
when real property is involved, the heir or guardian
(affiant) must record a certified copy or duplicate original
affidavit in the office of the register of deeds of the county
in which the real property is located, after proof is
provided of prior mailed notice to the Department of

The Wisconsin legislature also enacted 1999 Wisconsin
Act 183 which creates sec. 880.24(3), of the Wisconsin
Statutes. The Act affects guardianships to the extent that,
under certain circumstances, payment of a petitioner’s fees
and costs may be awarded by the court from the ward’s
estate.
When a guardian is appointed, the court shall award from
the ward’s estate payment of the petitioner’s reasonable
attorney fees and costs, including those fees and costs, if
any, related to the protective placement of the ward,
unless the court finds, after considering all of the
following, that it would be inequitable to do so:
1.

The petitioner’s interest in the matter,
including any conflict of interest that the
petitioner may have had in pursuing the
guardianship;

2.

The ability of the ward’s estate to pay
the petitioner’s reasonable attorney fees
and costs;

3.

Whether the guardianship was contested
and, if so, the nature of the contest;

4.

Any other factors that the court
considers to be relevant.

There is, however, an exception to the new statutory
provision. The court may not make the award detailed
above if the court finds that the ward had executed a
July 2000 3
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durable power of attorney under sec. 243.07, Stats., or a
power of attorney for health care under sec. 155.05, Stats.,
or had engaged in other advance planning to avoid
guardianship.
The Act became effective on 06/02/2000 and applies to
guardianship petitions filed under sec. 880.07(1), Stats.,
that are pending on or after 06/02/2000.

NEW FEDERAL ELECTRONIC SIGNATURES
AND RECORDS LAW
On 06/30/2000, President Clinton signed into law the
Electronic Signatures in Global and National Commerce
Act (ESIGN), S. 761. ESIGN is a comprehensive package
aimed at allowing consumers and businesses to conduct
transactions electronically with greater confidence as it
provides national standards for validating many electronic
signatures, records, and contracts. ESIGN will permit
consumers and financial institutions to realize more fully
the benefits of the Gramm-Leach-Bliley Act as well as
recognize cost savings and be able to provide various
disclosures online.
ESIGN’s general rule is that a signature, contract, or other
record (relating to a transaction in or affecting interstate or
foreign commerce) may not be denied validity solely
because it is in electronic form. This general rule
preempts most federal and state laws. The legislation has
consumer disclosure provisions and standards relating to
retention of contracts and records.
States are significantly restricted in their ability to modify
or supersede the Act’s basic provisions with respect to
state law. In general, one way involves enactment of the
1999 version of the Uniform Electronic Transactions Act
(UETA). UETA is a model law the purpose of which is to
standardize and strengthen the legal status of electronic
records so that such records have the same legal effect as
paper records. The other is to specify alternative
procedures consistent with ESIGN’s basic provisions.
Wisconsin’s present electronic signature law was enacted
in 1997. It requires the following before an electronic
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signature is recognized: (a) the electronic signature must
be unique to the person using it; (b) the electronic
signature is capable of verification; (c) the electronic
signature is under the sole control of the person using it;
and (d) the electronic signature is linked to the document
to which it is attached or associated in such a way that, if
the document is altered after the electronic signature is
created, the electronic signature is invalidated. While
various existing technologies are capable of fulfilling
these requirements, it does not allow for the use of less
complex electronic technologies that may be appropriate
in many circumstances.
As a result, the Governor’s Commission on Electronic
Signatures, of which WBA was a member, attempted to
remedy some of the restrictions found in the current law
by recommending various legislative changes that were
ultimately introduced by Representative David
Hutchinson in 1999 Assembly Bill 267. This bill
contained provisions that are similar to those found in
UETA. Unfortunately, 1999 AB 267 failed to pass the
Senate before the end of the 1999 legislative session. It is
predicted that a new bill will be introduced in the next
legislative session that will make only those changes
necessary to bring the substance of UETA to Wisconsin
law. If that occurs, then the state law would likely work in
concert with the new federal law rather than be superseded
by ESIGN, as is the case with Wisconsin’s current law.
The new federal law is comprised of four titles. Title I
relates to electronic records and signatures in commerce,
and is generally effective 10/01/2000. Title II relates to
transferable records, and is generally effective 90 days
after the date of enactment of ESIGN. Title III governs
the promotion of international electronic commerce and
Title IV relates to the authority of the Commission on
Online Child Protection to accept gifts.
A detailed analysis of Titles I and II of the new ESIGN
legislation will appear in the August issue of WBA
Compliance Journal. A copy of ESIGN may be obtained
at http://thomas.loc.gov/.I
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This month’s “Special Focus” section addresses the new Lawyer Trust Account Overdraft Agreements institutions will
soon encounter. In addition, the “Regulatory Spotlight” section contains WBA’s request that its members comment on
FCA’s implementation of national charters. Finally, look to the “Compliance Notes” section for an update on
Wisconsin’s Child Support Lien Docket system.

SPECIAL FOCUS
Update on Trust Account Overdraft
Reporting Rule

earned on such accounts is remitted quarterly, net of any
services charges or fees, to the Wisconsin Trust Account
Foundation, Inc. (Foundation).

Notice No. 2000 - 7

SCR 20:1.15(a) further requires that IOLTA accounts be
clearly designated with the words: “Client’s Account” or
“Trust Account.” That means these words must appear on
the IOLTA account signature cards, bank statements,
checks, and deposit slips. It is not sufficient to use only
the acronym IOLTA Account to identify such accounts.

BAPR to become Office of Lawyer Regulation
The Supreme Court Rule governing client trust accounts
was amended effective January 1, 1999. The new rule
requires financial institutions to provide a notice to the
Board of Attorneys Professional Responsibility (BAPR) in
the event any properly payable instrument is presented
against a lawyer trust account containing insufficient
funds. Effective September 1, 2000, BAPR’s name is
changing to Office of Lawyer Regulation (OLR).
As a result, lawyers and financial institutions must begin
using the new Trust Account Overdraft Agreement and
Exhibit A, reflecting the agency’s new name: Office of
Lawyer Regulation. In addition to the name change,
Exhibit A has also been modified to obtain additional
information important for the OLR to have on file.
The purpose of this article is to review the changes that
were made to the law and provide a refresher as to the
operational impact this change has on financial
institutions.
General Overview
The Supreme Court Rules (SCRs) have provided for some
time that “lawyers shall hold in trust, separate from the
lawyer’s own property, that property of clients or third
persons that is in the lawyer’s possession in connection
with a representation.” [SCR 20:1.15(a)]. Financial
institutions are primarily familiar with these accounts as
Interest on Lawyer Trust Accounts or IOLTAs. For those
accounts designated as IOLTA accounts, the interest

In addition, lawyers also have the ability to open trust
accounts in the client’s name. Once again, the account
title must clearly designate the account as a “Client’s
Account” or “Trust Account,” or use “words of similar
import.” “Words of similar import” would include such
account titles as: “Jane Doe by Atty. Bob Smith,
Guardian” or “Estate of John Roe by Atty. Mary Jones,
Personal Representative.”
One of the most significant amendments to the trust
account rule is that it expands OLR’s jurisdiction beyond
IOLTA accounts to include the property of clients or third
persons that is in the lawyer’s possession when the lawyer
is acting in a “fiduciary capacity.” Consequently, in
addition to IOLTAs, the new rule covers accounts where
the lawyer is acting as trustee, agent, guardian, personal
representative of an estate, or otherwise.
These fiduciary accounts, as well as the accounts opened
by lawyers in the client’s name as described above, are not
IOLTA accounts and, therefore, the interest earned on
these accounts is not remitted to the Foundation. Instead,
the taxpayer identification number will correspond to the
person or entity on whose behalf the lawyer is acting. For
example, if the lawyer is acting as the personal
representative of an estate, the taxpayer identification
number for the client trust account is the taxpayer
identification number of the estate. The title of such an
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account would read as follows: “Estate of Jane Client by
Atty. Jennifer Jones as Personal Representative.”

may charge a particular lawyer or law firm for the
reasonable costs of producing the reports and records
required by this rule.

Overdraft Reporting Rule
With regard to all of these kinds of client and fiduciary
accounts, including IOLTAs, financial institutions must
provide an overdraft report to the OLR in the event any
properly payable instrument is presented against any client
trust account containing insufficient funds, regardless of
whether or not the instrument is honored. The financial
institution must report the overdraft to OLR simultaneous
with the customary overdraft notice provided to the
depositor.
The report to OLR must be in substantially the following
format:
A.

In the case of a dishonored instrument, the financial
institution must provide OLR with the identical
overdraft notice customarily forwarded to the
depositor along with a copy of the dishonored
instrument if a copy of the dishonored instrument is
normally provided to the depositor.

B.

In the case of instruments that are presented against
insufficient funds and are honored, the financial
institution must provide OLR with its identifying
information, the name of the lawyer or law firm, the
account number, the date on which the instrument is
paid, and the amount of overdraft created by the
payment.

The overdraft report is mailed to the following address:
Office of Lawyer Regulation, P.O. Box 329, Milwaukee,
WI 53201-0329.
Client trust accounts shall be maintained only in a
financial institution that has agreed to provide the
overdraft report described above. Financial institutions

Finally, the rule provides that it “does not create a claim
against a financial institution or its officers, directors,
employees, and agents for failure to provide a client trust
account overdraft report or for compliance with any
provision of this rule.”
Forms
The WBA, in conjunction with the Office of Lawyer
Regulation and the State Bar of Wisconsin, developed an
Agreement for lawyers and their financial institutions to
sign that acknowledges the requirements set forth in the
rule. The Agreement also contains the lawyer’s or law
firm’s express consent to the financial institution’s
providing such an overdraft report to the OLR as a
condition of their receiving a license to practice law in the
State of Wisconsin. The financial institution should retain
the signed Agreement, with a copy provided to the lawyer
or law firm and a copy sent to the OLR.
The Agreement includes an “Exhibit A” where the lawyer
must list all of his/her client trust and fiduciary accounts
currently held at a financial institution that are subject to
the overdraft reporting requirement. Financial institutions
should make sure that such accounts are designated as
“Client’s Account” or “Trust Account,” or “words of
similar import.” Financial institutions should also have an
operational mechanism whereby overdrafts on all such
client trust and fiduciary accounts are immediately
identified so that a copy of the overdraft report is sent to
the OLR.
It is the responsibility of the lawyer to notify the financial
institution of all such accounts that are subject to the rule
requiring overdraft reporting. Again, such accounts must
have in their title the designation: “Client’s Account” or
“Trust Account,” or “words of similar import.”
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Conclusion
It is important to remember that this overdraft reporting
rule applies to all client trust accounts held at a financial
institution, not simply to IOLTAs. As stated earlier, this
covers any account where the lawyer is acting in a
fiduciary capacity, including, but not limited to, estate
accounts, guardianship accounts, client trust accounts that
are not established as IOLTAs, and IOLTAs.
Financial institutions are not required to obtain updated
forms reflecting the new name of Office of Lawyer
Regulation for those client trust accounts already
established and for which a properly executed Trust
Account Overdraft Agreement is on file.

Lawyers are required to file updated Agreements with the
OLR and with their financial institutions under a number of
circumstances. Consequently, financial institutions may
receive updated Agreements from time to time. Financial
institutions should always receive an updated Exhibit A for
existing customers in the following circumstances: a)
whenever new client trust or fiduciary accounts are opened; b)
when a new lawyer is added to the firm; or c) when the name
of the law firm changes.
The revised Agreement and Exhibit A will likely be available
in FIPCO’s Deposit Link software in September. Multi-part
hard copies of the form may be obtained from the Office of
Lawyer Regulation by calling (877) 315-6941.

JUDICIAL SPOTLIGHT
Wisconsin Taxation of Dividends Paid by
Federal Home Loan Bank in Pre-1993
Years – Wauwatosa Savings Assn. v. Wisconsin Dept. of Revenue
The purpose of this article is to describe the present status
of Wauwatosa Savings Assn. v. Wisconsin Dept. of Revenue, a case now pending before the Wisconsin Tax Appeals Commission. The Wauwatosa case is a “test” case
involving the Wisconsin taxability of dividends received
by Wisconsin savings associations from the Federal Home
Loan Bank of Chicago in pre-1993 years. The litigation
and is being sponsored by the Wisconsin Bankers Association.
Background. The history of this dispute started with the
case of NCR Corporation v. Wisconsin Department of
Revenue, in which the taxpayer challenged the constitutionality of the Wisconsin statutes as applied to corporate
dividends received by corporations doing business in Wisconsin. At the time, the Wisconsin law excluded from taxable income dividends received by Wisconsin corporate
taxpayers from corporations doing 50% or more of their
business in Wisconsin, but included dividends received
from corporations doing less than 50% of their business in
this state. The taxpayer in NCR argued that this discrimination against primarily out-of-state dividend payers was
in violation of the Commerce Clause of the United States
Constitution. During the pendency of this lengthy litigation, the Wisconsin legislature eliminated the discriminatory provisions of the statute, effective January 1, 1993,
but the issue remained an important one for years prior to
1993. Therefore, many Wisconsin corporate taxpayers
filed “protective” refund claims for pre-1993 years, so

that, if the taxpayer ultimately won in NCR, they would
be able to receive refunds of Wisconsin taxes paid by
them on dividends they had received from out-of-state
corporations during those years. Among these refund
claimants were numerous savings associations, which had
paid taxes primarily on dividends received from the Federal Home Loan Bank of Chicago. To avoid having to take
final action on these numerous refund claims, the Department of Revenue requested each refund claimant to enter
into an agreement, under which the refund claims would
be held open and disposed of after the NCR dispute was
resolved.
Ultimately, the position of the taxpayer in NCR was upheld by the Tax Appeals Commission and the Circuit
Court, each of which found the law to be unconstitutional.
And, as a remedy for this constitutional violation, the Circuit Court held that all pre-1993 dividends were nontaxable to corporate recipients, whether received from an
in-state or out-of-state corporation. Although the Department of Revenue appealed this decision, the case was ultimately settled before the appellate courts had a chance to
rule, and the Department agreed to abide by the Circuit
Court’s decision. This required the Department to issue
refunds to those corporations that had filed protective refund claims and, in fact, the Department did refund many
millions of dollars to most of the corporations that had
filed such claims.
The problem, however, was that the Department took the
position that the NCR case and its settlement did not apply
to a few groups of taxpayers, most prominently banks and
savings associations. Consequently, the Department refused to pay the refund claims that had been filed by those
types of taxpayers. Most tax practitioners believe that the
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This month’s edition of WBA Compliance Journal contains an exciting article in the “Special Focus” section that
discusses the DFI’s new parity rules that permit state chartered financial institutions to establish “financial subsidiaries.”
The new rules are good news for state chartered financial institutions because they level the playing field between such
institutions and federally chartered institutions regarding the expansion of financial activities pursuant to the G-L-B Act.

SPECIAL FOCUS
New Financial Subsidiaries for State
Chartered Financial Institutions
Notice No. 2000 - 8

subsidiary to engage in certain permitted activities. The
new rule lists 38 permitted activities for financial
subsidiaries. The activities are too numerous to list in this
article. However, some of the more prominent permitted
activities are the following:

The 1999 Gramm-Leach-Bliley Act authorized national
banks to conduct expanded activities through new entities
called financial subsidiaries. The OCC regulations
authorizing national banks to form financial subsidiaries
were effective March 11, 2000. State chartered banks,
savings banks and savings and loan associations (“state
chartered financial institutions”) are at a competitive
disadvantage because of their inability under current state
rules to conduct similar activities through financial
subsidiaries. The Department of Financial Institutions
(“DFI”) recently responded to this competitive imbalance
by issuing new parity rules for state chartered financial
institutions expected to be effective November 1, 2000.

•
•
•
•
•
•
•
•
•
•
•
•

The new DFI parity rules authorize state chartered
financial institutions to control or hold an interest in
financial subsidiaries engaged in certain permitted
activities. These permitted activities are broader than the
banking activities permitted for subsidiaries of state
chartered financial institutions under current rules. The
new DFI parity rules make these new financial
subsidiaries of state chartered financial institutions the
competitive equal of financial subsidiaries of national
banks. The new DFI parity rules are Chapter DFI-Bkg 4
for commercial banks, Chapter DFI-SB 19 for savings
banks and Chapter DFI-SL 21 for savings and loan
associations.

•
•
•
•
•
•
•
•
•

Permitted Activities
Under the new DFI parity rules, a state chartered financial
institution may control or hold an interest in a financial

•

Lending
Investing for others
Agent or broker for sale of insurance or annuities
Appraisals
Credit bureau services
Trust company functions
Advice in mergers and acquisitions
Securities brokerage services
Title abstracting services
Leasing
Safeguarding money or securities
Underwriting, dealing in or making a market in
securities
Collection agency activities
Servicing real estate settlements
Financial and investment advisory services
Tax planning and tax preparation services
Management and consulting services
Travel agency services
Finder services
Debt cancellation agreements
Any activity which the state chartered financial
institution may engage in under other law
And many others.

It is important that any state chartered financial institution
considering the establishment of a financial subsidiary
review the new DFI parity rules for specific permitted
activities. Some of these activities are quite broad in their
description and subject to interpretation by DFI and the
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state chartered financial institution. WBA also expects
DFI to amend these rules from time to time to add other
permitted activities as the list of permitted activities for
financial subsidiaries of national banks is expanded from
time to time by the OCC.
The new DFI parity rules make it clear that a financial
subsidiary may not engage in any activity as a principal
that is not permissible for a financial subsidiary of a
national bank unless the activity is approved by the FDIC.
However, as a general rule a financial subsidiary may
engage in an agency activity even though the financial
subsidiary of a national bank may not engage in that
agency activity. Institutions will need to work with DFI to
determine whether a specific activity is permitted under
the new rules.
The new DFI parity rules permit state chartered financial
institutions to continue to own subsidiaries that were
lawfully controlled by them before the effective date of
these rules, and to conduct activities through those
subsidiaries that were lawful prior to these rules. State
chartered financial institutions may also continue to
conduct operations through operating subsidiaries as
permitted under the current DFI operating subsidiary
rules.
Requirements
A state chartered financial institution wishing to control or
hold an interest in a financial subsidiary must apply to
DFI on a DFI form. DFI must approve or disapprove the
application within 30 days.
A state chartered financial institution may control or hold
an interest in a financial subsidiary only if it is well
capitalized, after making the capital deduction required
under the rule.

investment, including retained earnings, of a state
chartered financial institution in all financial subsidiaries
controlled by it must be deducted from the assets and
tangible equity of the financial institution as determined
by DFI, and the assets and liabilities of the financial
subsidiaries must not be consolidated with those of the
financial institution. Any published financial statement of
a state chartered financial institution that controls a
financial subsidiary must separately state financial
information for the state chartered financial institution in
the manner required above for the capital deduction.
The state chartered financial institution must also meet
certain safety and soundness firewalls applicable to
financial subsidiaries. In general, this requires the state
chartered financial institution to comply with certain
financial and operational safeguards.
The financial
institution must assure that procedures of the financial
institution for identifying and managing financial and
operational risks within the financial institution and the
financial subsidiary adequately protect the financial
institution from such risks, and that the financial
institution has, for protection of the financial institution,
reasonable policies and procedures to preserve the
separate corporate identity and limited liability of the
financial institution and its financial subsidiaries.
The state chartered financial institution must also comply
with Sections 23A and 23B of the Federal Reserve Act
made applicable to financial subsidiaries by the GrammLeach-Bliley Act. In general, Sections 23A and 23B of
the Federal Reserve Act restrict transactions between the
bank and its affiliates. The Act provides that a financial
subsidiary is deemed an affiliate of the bank and not a
subsidiary of the bank for purposes of these sections.
A financial subsidiary will be subject to examination and
supervision by DFI in the same manner as the state
chartered financial institution.

The aggregate amount of the outstanding equity
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Summary
The new DFI parity rules increase the range of financial
products and services available from state chartered
financial institutions through their subsidiaries. The rules
make financial subsidiaries of state chartered financial
institutions the competitive equal of financial subsidiaries
of national banks under the Gramm-Leach-Bliley Act.
WBA expects the permitted activities under the new DFI
parity rules to expand over time as additional activities are
authorized for financial subsidiaries of national banks by
the OCC. In the meantime, the new DFI parity rules are

certainly broad enough to immediately permit financial
subsidiaries of state chartered financial institutions to be
competitive with financial subsidiaries of national banks.
Finally, although the new DFI parity rules improve on the
ability of state chartered financial institutions to offer broader
products and services through their financial subsidiaries,
they do not diminish the continuing need in Wisconsin for
additional legislation enhancing the authority of state
chartered financial institutions to offer new products and
services directly to the public rather than indirectly offer those
products and services through a subsidiary.

REGULATORY SPOTLIGHT
FFIEC Issues Proposed Policy Statement on
Allowance for Loan and Lease Losses.
The Federal Financial Institutions Examination Council
(FFIEC) is requesting comments on a proposed Policy
Statement on Allowance for Loan and Lease Losses
(ALLL) Methodologies and Documentation for Banks and
Savings Institutions (Policy Statement). The proposed Policy Statement is intended to provide guidance on the design and implementation of ALLL methodologies and
supporting documentation practices. The FFIEC consists
of representatives from the Board of Governors of the
Federal Reserve System (FRB), the Federal Deposit Insurance Corporation (FDIC), the Office of the Comptroller of
the Currency (OCC), the Office of Thrift Supervision
(OTS), and the National Credit Union Administration
(NCUA). However, this guidance is not directed to credit
unions. Comments must be received by 11/06/2000, and
copies may be obtained from WBA. Federal Register,
Vol. 65, No. 174, 09/07/2000, 54268-54276.

FRB Issues Final Rule on Regulation T.
The FRB has issued a final rule on Regulation T. Regulation T addresses margin securities. The final rule contains
the most recent List of Foreign Margin Stocks (Foreign
List). The Foreign List is composed of certain foreign
equity securities that qualify as margin securities under
Regulation T. The FRB publishes the Foreign List twice a
year. The final rule is effective 09/01/2000, and copies
may be obtained from WBA. Federal Register, Vol. 65,
No. 165, 08/24/2000, 51519-51521.

FDIC Issues Final Rule on Treatment of
Financial Assets in Connection with
Securitizations or Participations.
FDIC has issued a final rule regarding the treatment by the
FDIC, as receiver or conservator of an insured
depository institution, of financial assets transferred by the
institution in connection with a securitization or in the
form of a participation. The rule resolves issues raised by
Financial Accounting Standards Board (FASB) Statement
No. 125, Accounting for Transfers and Servicing of Financial Assets and Extinguishment of Liabilities (SFAS 125).
The rule provides that, with respect to financial assets
transferred by an institution in connection with a securitization or in the form of a participation, and subject to certain conditions described in the rule, the FDIC will not
seek to recover or reclaim such financial assets in exercising its statutory authority to repudiate contracts pursuant
to section 11(e) of the Federal Deposit Insurance Act. The
rule also provides that the FDIC will not seek to enforce
the “contemporaneous” requirement of sections 11(d)(9),
11(n)(4)(I), and 13(e). The final rule applies to securitizations and participations that are engaged in while the rule
is in effect, even if the rule is later repealed or amended.
The rule is effective 09/11/2000, and copies may be obtained from WBA. Federal Register, Vol. 65, No. 156,
08/11/2000, 49189-49192.

FDIC Issues Proposed Rule on Penalties Related to Program Fraud.
FDIC proposes to implement the Program Fraud Civil
Remedies Act (PFCRA) of 1986 by means of a regulation.
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This month’s edition of WBA Compliance Journal covers a number hot compliance and regulatory topics. First, the
“Special Focus” section contains a discussion of the new federal “ESIGN” law. Second, the “Regulatory Spotlight”
section identifies several comment periods that have been extended for key regulatory proposals. Third, the “Compliance
Notes” section contains guidance on the FTC’s recent opinion letter regarding credit reports. Finally, look to the
“Questions and Answers” section for information about the new Privacy rule.

SPECIAL FOCUS
Review of Federal Electronic Signature
Legislation
Notice No. 2000-9
On June 30, 2000, President Clinton signed into law the
Electronic Signatures in Global and National Commerce
Act (ESIGN), S. 761. ESIGN is a comprehensive package
aimed at allowing consumers and businesses to conduct
transactions electronically with greater confidence as it
provides national standards for validating many electronic
signatures, records, and contracts. ESIGN permits
consumers and financial institutions to realize more fully
the benefits of the Gramm-Leach-Bliley Act as well as
recognize cost savings and be able to provide various
disclosures online. With its effective date of October 1,
2000, ESIGN superseded Wisconsin’s state law relating to
electronic signatures. This article will highlight some of
the major provisions found in ESIGN.
Title I – Electronic Records and Signatures in
Commerce
Generally, a signature, contract or other record (relating to
a transaction in or affecting interstate or foreign
commerce) may not be denied legal effect, validity or
enforceability solely because it is in electronic form. A
second general provision is that a contract relating to such
a transaction may not be denied legal effect, validity or
enforceability solely because an e-signature or e-record
was used in its formation. These general rules preempt
most laws.
Consumer Disclosures
Notwithstanding the general rules, if a statute, regulation,
or other rule of law requires that information (relating to a

transaction in or affecting interstate or foreign commerce)
be provided or made available to a consumer in writing,
the use of an e-record to provide or make available
(whichever is required) such information satisfies the
writing requirement if: (a) the consumer has affirmatively
consented to such use and has not withdrawn such
consent; (b) the consumer (prior to consenting) is provided
with a clear and conspicuous statement of specified rights,
information, procedures and requirements; (c) the
consumer consents electronically, or confirms his or her
consent electronically, in a manner that reasonably
demonstrates that the consumer can access information in
the electronic form that will be used to provide the
information that is the subject of the consents; and (d)
after the consumer’s consent, if a change in hardware or
software requirements creates a material risk that the
consumer will not be able to access or retain a subsequent
e-record, the provider of the e-record: (i) provides the
consumer with a statement of the revised hardware and
software requirements and specified other rights; and (ii)
again complies with the above-stated requirements
relating to consent.
There are other rights set forth in the law relating to
preservation of consumer protections and verification or
acknowledgment. There are also other provisions
concerning failure to obtain electronic consent,
prospective effect, prior consent, and oral
communications. Finally, this title does not require any
person to agree to use or accept e-records or e-signatures,
other than a governmental agency with respect to a record
other than a contract to which it is a party.
Record Retention
If a statute, regulation or other rule of law requires that a
contract or other record (relating to a transaction in or
affecting interstate or foreign commerce) be retained, that
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requirement is met by retaining an e-record of the
information that: (a) accurately reflects the information set
forth in the contract or other record; and (b) remains
accessible to all persons who are entitled to access by
statute, regulation or rule of law, for the period required
and in a form that is capable of being accurately
reproduced later. If a statute, regulation or other rule of
law requires a contract or other record (relating to a
transaction in or affecting interstate or foreign commerce)
to be provided, available, or retained in its original form,
that statute, regulation or rule of law is satisfied by an erecord that complies with the above provisions. Finally, if
a statute, regulation, or other rule of law requires the
retention of a check, that requirement is satisfied by
retention of an e-record of the information on the front and
back of the check in accordance with the above
provisions.
Notwithstanding the general rule stated at the beginning of
this article regarding the legal validity of an electronic
document, if a statute, regulation, or other rule of law
requires that a contract or other record be in writing, the
legal effect, validity, or enforceability of an e-record of
such contract or other record may be denied if such erecord is not in a form that is capable of being retained
and accurately reproduced for later reference by all parties
or persons who are entitled to retain the contract or other
record.
Nothing in this title affects the proximity required by any
statute, regulation, or other rule of law with respect to any
warning, notice, disclosure, or other record required to be
posted, displayed or publicly affixed.
Notarization and Acknowledgement
If a statute, regulation, or other rule of law requires a
signature or record to be notarized, acknowledged,
verified or made under oath, that requirement is satisfied if
the e-signature of the person authorized to perform those
acts, together with all other information required to be
included by other applicable statute, regulation, or other

rule of law, is attached to or logically associated with the
signature or record.
Exemption to Preemption
A state statute, regulation or other rule of law may modify,
limit or supersede ESIGN with respect to state law only if
such statute, regulation or rule of law: (a) constitutes
adoption of the Uniform Electronic Transactions Act
(UETA), provided non-uniform provisions are not
inconsistent with ESIGN; or (b) specifies alternative
procedures or requirements for the use or acceptance of erecords or e-signatures if such procedures or requirements
are consistent with ESIGN and do not violate specified
technology provisions. States are not allowed to
circumvent ESIGN through the imposition of
nonelectronic delivery methods.
Specific Exceptions
The provisions of ESIGN do not apply to a contract or
other record to the extent it is governed by: (a) a statute,
regulation or other rule of law governing the creation and
execution of wills, codicils, or testamentary trusts; (b) a
state statute, regulation, or other rule of law governing
adoption, divorce or other matters of family law; or (c) the
Uniform Commercial Code, as in effect in any state, other
than sections 1-107 and 1-206 and Articles 2 and 2A
(sales and leases). In addition, the provisions of ESIGN
do not apply to: (a) court orders or notices, or official
court documents required to be executed in connection
with court proceedings; (b) any notice of: (i) cancellation
or termination of utility services; (ii) default, acceleration,
repossession, foreclosure or eviction or the right to cure
under a credit agreement secured by, or a rental agreement
for, a primary residence of an individual; (iii) the
cancellation or termination of health insurance or benefits
or life insurance benefits (excluding annuities); or (iv)
recall of a product or material failure of a product that
risks endangering health or safety; or (c) any document
required to accompany any transportation or handling of
hazardous materials, pesticides, or other toxic or
dangerous materials.
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Title II – Transferable Records
The transferable records provisions are very similar to
those in UETA. However, the definition of “transferable
record” is different. Under ESIGN, a transferable record
means an e-record that: (a) would be a note under Article
3 of the Uniform Commercial Code if the e-record were in
writing; (b) the issuer of the e-record expressly has agreed
it is a transferable record; and (c) relates to a loan secured
by real property. Unlike UETA, the transferable record
definition does not include a document under Article 7 of
the UCC. ESIGN provides that a transferable record may
be executed using an e-signature. Among other things,
ESIGN contains conditions for determining whether a

person has control of a transferable record and the rights of
parties to transferable records.
Effective Dates
In general, Title I is effective October 1, 2000. However,
Title I will not be effective until March 1, 2001, with respect
to a requirement that a record be retained imposed by a
federal or state statute, regulation, or other rule of law.
ESIGN does not apply to loans which are guaranteed or
insured by the U.S. government until July 1, 2001, and the
consumer disclosure provisions of ESIGN will not apply to
federal student loans until the earlier of July 1, 2001, or the
publication by the Secretary of Education of revised
promissory notes. Title II is effective September 28, 2000.

REGULATORY SPOTLIGHT
Agencies Issue Proposal on Capital
Adequacy Standards.
The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System
(Board), the Federal Deposit Insurance Corporation
(FDIC), and the Office of Thrift Supervision (OTS)
(collectively, the Agencies) propose to amend their capital
adequacy standards for banks, bank holding companies
and thrifts (collectively, banking organizations)
concerning the treatment of certain residual interests in
asset securitizations or other transfers of financial assets.
Residual interests are defined as those on-balance sheet
assets that represent interests (including beneficial
interests) in the transferred financial assets retained by a
seller (or transferor) after a securitization or other transfer
of financial assets; and are structured to absorb more than
a pro rata share of credit loss related to the transferred
assets through subordination provisions or other credit
enhancement techniques (credit enhancement). Examples
of residual interests include, but are not limited to, interest
only strips receivable (I/O strips), spread accounts, cash
collateral accounts, retained subordinated interests, and
other similar forms of on-balance sheet assets that
function as a credit enhancement. Residual interests as
defined in the proposed rule do not include interests
purchased from a third party. Generally, these residual
interests are non-investment grade or unrated assets
retained by the issuing institution in order to provide
“first-loss” credit support for the senior positions in a
securitization or other financial asset transfer. They
generally lack an active market through which a readily
available market price can be obtained. In addition, many
of these residual interests are exposed, on a leveraged
basis, to a significant level of credit and interest rate risk

that make their valuation extremely sensitive to changes in
the underlying credit and prepayment assumptions. As a
result, such residual interests present valuation and
liquidity concerns. High concentrations of such illiquid
and volatile assets in relation to capital can threaten the
safety and soundness of banking organizations. This
proposed rule is intended to better align regulatory capital
requirements with the risk exposure of these types of
residual interests, encourage conservative valuation
methods, and restrict excessive concentrations in these
assets. The proposed rule would require that risk-based
capital be held in an amount equal to the amount of the
residual interest that is retained on the balance sheet by a
banking organization in a securitization or other transfer
of financial assets, even if the capital charge exceeds the
full risk-based capital charge typically held against the
transferred assets. The proposed rule also would restrict
excessive concentrations in residual interests by limiting
the amount that may be included in Tier 1 capital for both
leverage and risk-based capital purposes. When
aggregated with nonmortgage servicing assets and
purchased credit card relationships (PCCRs), the balance
sheet amount of residual interests would be limited to 25
percent of Tier 1 capital, with any amount in excess of this
limitation deducted in determining the amount of a
banking organization’s Tier 1 capital. Comments must be
received by 12/26/2000, and copies of the proposal may
be obtained from WBA. Federal Register, Vol. 65, No.
188, 09/27/2000, 57993-58011.

OCC Issues Proposal on Lending Limits.
OCC is proposing to amend its regulation governing the
percentage of capital and surplus that a national bank may
loan to any one borrower. This proposal would implement
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In this month’s issue there are three important notices in the “Special Focus” section. The first, which may require
immediate action, addresses the invalidation of W-8 forms. The second reports on DFI’s cancellation of interpretive
letters that could result in rebates of prepaid finance charges. The third discusses flood insurance and cross-collateral
clauses. For information on the 2001 escrow interest rate and changes to UCC forms, look to the “Compliance Notes.”

SPECIAL FOCUS
New IRS Forms Required for Tax
Withholding on Certain U.S. Source Income
Paid to Foreign Persons.
Notice 2000-10
Since 1997, the Internal Revenue Service (IRS) has been
working to revise its regulations regarding withholding of
tax on certain U.S. source income paid to foreign persons
and information reporting. On May 22, 2000, the IRS
published in the Federal Register, its final rules
containing these changes. WBA reported on the
finalization of the rules in the “Regulatory Spotlight”
section of the June 2000 edition of WBA Compliance
Journal. While the revisions to IRS’s regulations have
been in the works for several years, there has been a fair
amount of confusion as to how they may impact the
practices of financial institutions as withholding agents.
This article will provide a brief overview of some of the
revisions and how financial institutions can comply with
such revisions.
Revisions Invalidate W-8 Form
Part of a financial institution’s usual practice in opening
deposit accounts for foreign persons is to obtain a signed
W-8 Certificate of Foreign Status form (or W-8 substitute)
from the accountholder when such accountholder is a
nonresident alien or other foreign person exempt from
backup withholding. By obtaining this signed form, the
institution is not required to backup withhold on any
interest income generated off the deposit account. The
W-8 is valid for the earlier of: 3 years from the time it is
executed; or the date upon which the person’s status
changes making him/her ineligible to claim exemption
from backup withholding.

IRS’s revisions to its regulations make all W-8
Certificates of Foreign Status invalid after December 31,
2000, subject to certain transitional relief discussed below.
Even if a W-8 was properly executed less than 3 years
prior to January 01, 2001, and no changes in the person’s
status occurred, the IRS considers the form invalid. Thus,
institutions must obtain new certification from such
foreign persons before January 01, 2001, to avoid a
requirement to begin backup withholding on interest
bearing accounts held by such foreign persons. In most
cases, the W-8BEN Certificate of Foreign Status of
Beneficial Owner for United States Tax Withholding is
the appropriate form financial institutions need to obtain
from persons who have a current W-8 form on file with
the institution.
Transitional Relief
While the general rule is that all W-8 forms currently on
file with financial institutions (and other withholding
agents) are invalid on January 01, 2001, IRS attorneys
state that IRS will issue a notice which permits such
agents to continue to rely on these W-8 filings until
December 31, 2001, so long as the institution has made
and continues to make a “good faith effort” to obtain a
signed and properly executed W-8BEN form (or W-8BEN
substitute) in place of the current W-8 on file.
IRS realizes withholding agents such as financial
institutions have encountered or will encounter delays in
receiving the new forms signed by the proper persons
within the December 31, 2000 deadline. Realizing the
harsh result this requirement imposes, the IRS decided
transitional relief is appropriate for those withholding
agents who have made and continue to make a good faith
effort to obtain these new forms.
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For those withholding agents who can show a good faith
effort is being made to obtain these new and properly
executed forms, the IRS will permit such withholding
agents to rely on the W-8 forms currently on file with such
agents for an additional year. This means that if making a
good faith effort to comply, a financial institution will not
be required to begin backup withholding on an
accountholder who has a W-8 filed with the institution,
until January 01, 2002. If a properly executed W-8BEN is
received from one of these persons prior January 01, 2002,
the institution will not be required to backup withhold so
long as the person certifies they are not subject to backup
withholding. The W-8BEN is valid for the earlier of: 3
years from the time of its execution; or the date upon
which the person’s status changes making her/him
ineligible to claim exemption from backup withholding.
While “good faith effort” is not a defined term in the
regulation, it could include, but is not limited to, mass
mailings to affected accountholders explaining the
requirement to obtain form W-8BEN and enclosing a copy
of the form and its instructions with directions to return
the completed, signed form to the institution. Institutions
may wish to provide a self-addressed, stamped envelope
to expedite the process and provide the name and
telephone number of an institution’s employee(s)
designated to handle questions regarding the mailing. In
addition, it will likely be necessary to repeat such efforts
to be considered as falling within the scope of “good
faith.” An institution may wish to consult with its
attorney for additional guidance.
New Accounts
Financial institutions should immediately begin obtaining
W-8BEN forms in connection with any new accounts
being established by nonresident aliens and other foreign
persons exempt from backup withholding. FIPCO’s
Deposit Link software is currently being updated to
provide W-8BEN forms. The update will be available by
the end of December 2000. In the meantime, a copy of the
W-8BEN form and its instructions may be obtained from
WBA’s Tiffyn Riese at 608/441-1207, or IRS’s website
at: www.irs.ustreas.gov/prod/forms_pubs/forms.html.

Conclusion
Time is of the essence. Financial institutions need to
begin efforts immediately to obtain W-8BEN forms from
new and existing nonresident alien and other exempt
foreign person accountholders, if such efforts have not
already commenced. If making a good faith effort, IRS
will permit institutions to rely on W-8 forms currently in
an institution’s files until December 31, 2001. If
institutions have not started this effort, and do not have
signed and properly executed W-8BEN forms on file for
these accountholders by December 31, 2000, such
accountholder will be presumed to be “U.S. Persons”
subject to backup withholding. In that case, institutions
must begin backup withholding on January 01, 2001 on
such accountholders until the institution receives a
completed, signed W-8BEN from the accountholder.

DFI Cancels Interpretive Letters on Rebating
of Prepaid Finance Charges.
Notice 2000-11
The Department of Financial Institutions (DFI) recently
made a significant change in the way it interprets the
Wisconsin Consumer Act (WCA). The WCA applies to
loans made for personal, family or household purposes
where the loan amount is $25,000 or less and the loan is
not secured by a first lien mortgage. Under prior DFI
interpretations of the WCA , lenders in simple interest
consumer loans were permitted to charge and keep prepaid
finance charges up to 2% of the loan amount ( for
example, loan documentation fees) and prepaid finance
charges paid by the lender to third parties (such as fees for
credit reports and mortgage broker fees), even if the loan
is later prepaid in full. Unfortunately, DFI officials
announced this month that these earlier DFI WCA
interpretations were cancelled and are no longer available
to lenders.
The effect of DFI cancelling its earlier interpretations is
that, in the future, prepaid finance charges collected by
lenders in simple interest consumer loans would most
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likely have to be rebated in part if the loan is prepaid in
full. WBA is expecting further clarification from DFI
regarding the effective date of its cancellation of the
earlier interpretations and the necessary protection for
lenders in connection with existing loans. In fact at press
time, WBA is scheduled to meet with DFI officials to
further discuss all the issues raised by DFI’s actions. As
soon as we know these details, WBA and FIPCO will
immediately notify you of the details and suggested
practices.
On December 1, WBA submitted a formal letter to DFI to
request the Department reconsider cancellation of these
interpretive letters as WBA believes them to be correct as
issued, and a delay in the effective date of the
cancellation. WBA does not expect DFI will rescind its
cancellation of the interpretive letters, however, WBA has
been told by DFI that it will make such cancellations
prospective, rather than retroactive.
WBA suggests that you immediately inform your
consumer loan department and processors of this
important change so that they will be ready to implement
it as soon as possible. Unless institutions are advised
otherwise by their legal counsel, banks should consider
discontinuing the collection of these prepaid finance
charges (unless they are prepared to rebate them in part if
the loan is prepaid in full) as soon as possible.

Flood Insurance & Cross-Collateral Clauses
Notice 2000-12
When a bank has a pre-existing mortgage with a future
advance clause as security and makes a new loan or future
advance to the same borrower, the bank needs to
determine whether the flood insurance regulations kick in.
The flood insurance regulations come into play when a
loan is secured by a building or a mobile home. Failure to
determine whether a pre-existing security interest in a
building or mobile home secures a new advance or loan
may create an inadvertent violation of the flood insurance
regulations.
When a bank takes a loan secured by a WBA 428 Real
Estate Mortgage, the mortgage document states that the
mortgage will secure certain future advances. However,
future advances for personal, family or household
purposes will be secured by the mortgage only if agreed in
the documents evidencing the advance.
In general, most WBA consumer notes disclaim principal
dwellings as collateral, unless the principal dwelling is
specifically described in the note or agreement. So, a preexisting mortgage on a principal dwelling does not secure

a future consumer note or agreement unless the note or
agreement specifically identifies the dwelling. If a preexisting mortgage encumbers improved real estate or a
mobile home and the mortgage secures future advances,
the lender may need to comply with the flood regulations.
Presumably, for consumer loans, if the mortgage
encumbers a principal dwelling, and the principal dwelling
is identified in the future advance note as security for the
note, the lender will have considered the flood insurance
regulations. However, in those cases where the lender
makes a future loan, such as a car loan, and the lender has
a pre-existing real estate mortgage on improved real estate
other than a principal dwelling, the car loan may also be
secured by the pre-existing mortgage. Similarly, a
commercial loan to an individual borrower will likely also
be secured by a pre-existing mortgage on improved real
estate from that borrower.
If the lender does take a security interest in a building or
mobile home by virtue of a pre-existing mortgage, to
secure a future advance, the lender may need to complete
the Standard Flood Hazard Determination Form
(“SFHDF”).
The SFHDF is required for loans secured by a building or
mobile home unless the lender can rely on a prior
determination. A previously completed SFHDF may be
relied upon for seven years from the transaction, if the
basis for the previous SFHDF is stated on the SFHDF,
unless map revisions or updates after the determination
result in the building being located in a special flood
hazard area, or the lender determines that flood maps have
been revised or updated since the prior determination.
The federal banking regulators have interpreted this law to
allow reliance on a prior SFHDF for second lien mortgage
loans secured by a building or mobile home where the
bank holds the first mortgage.
Finally, a lender may need to provide a notice of property
in special flood hazard area, if the property is in a special
flood hazard area, or increase the flood insurance to reflect
the amount of the additional advance, if such insurance is
available.
If the lender’s records are such that the lender is unable to
determine whether a loan may be secured by a preexisting mortgage on a building or a mobile home for
purposes of complying with the flood insurance
regulations, lenders may choose to disclaim as collateral
any improved real estate or mobile home where the lender
clearly has no intent to rely on that collateral. The
security interest disclaimer could be added to the face of
the note or agreement. The WBA suggests the following
language: “Lender disclaims as collateral for this [Note/
Agreement] any improved real estate or mobile home.”
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Although only a few weeks into the New Year, much has occurred in the world of banking! This issue of WBA
Compliance Journal reports on these events. In particular, the “Special Focus” section contains 3 Notices. The first
reports that the Wisconsin Department of Financial Institutions has issued to WBA a new interpretive letter that states
rebating of prepaid finance charges is not required when a simple interest Wisconsin Consumer Act loan is prepaid in full.
The second notice addresses the new required Form W-9, while the third notice discusses on-line UCC lien search
procedures.

SPECIAL FOCUS
Required Rebate of Prepaid Finance Charges
Resolved!
Notice No. 2001-1
The WBA recently informed banks of an interpretative
letter from DFI dated November 10, 2000, which required
creditors to begin rebating prepaid finance charges in
simple interest credit transactions under the Wisconsin
Consumer Act. Since receiving the DFI interpretative
letter dated November 10, the WBA has worked with DFI
to arrive at a more satisfactory interpretation of the WCA
which would permit creditors to continue to collect and
retain prepaid finance charges in simple interest credit
transactions. The WBA formally submitted a request to
DFI dated December 1, 2000, requesting a rescission of
the DFI interpretation dated November 10, 2000. This
article is intended to update and replace prior WBA
Notices on this subject.
The WBA is pleased to inform the banks that on January
12, 2001, DFI issued a new interpretation of the
Wisconsin Consumer Act which permits creditors in
simple interest consumer credit transactions to collect and
retain prepaid finance charges which are disclosed to the
consumer. The new DFI interpretation rescinds and
replaces the DFI interpretative letter dated November 10,
2000. The WBA believes the new DFI interpretation
dated January 12, 2001, should satisfactorily resolve the
present uncertainty regarding the collection and retention
of prepaid finance charges under the WCA.
These are the interpretations contained in DFI’s new
interpretative letter dated January 12, 2001, regarding
prepaid finance charges under the WCA:

1.
“Prepaid finance charges are earned at
consummation and must be included in disclosures made
to the consumer as required by the Federal Consumer
Credit Protection Act [Truth-in-Lending] and subch. III,
ch. 422, Stats. [the WCA]. The answer is the same
regardless of whether the prepaid finance charges are paid
to the creditor or, instead, to another third party.”
2.
“All prepaid finance charges are earned at
consummation and may be retained in their entirety in
simple interest credit transactions. Section 422.09, Stats.,
[the WCA] only regulates the issue of the rebate of
unearned finance charges upon prepayment of a loan in a
situation involving precomputed consumer credit
transactions. With respect to a simple interest consumer
credit transaction, the Wisconsin Consumer Act does not
require a rebate of prepaid finance charges upon
prepayment of the extension of credit.”
3.
In response to a question as to whether there is a
limitation under the Wisconsin Consumer Act on the
amount of prepaid finance charges paid to a creditor or to
another third party performing services in a simple interest
consumer credit transaction, the DFI included this
response: “No. Assuming these charges are properly
disclosed in accordance with the Wisconsin Consumer
Act, the only restrictions provided by the Wisconsin
Consumer Act are those sections dealing with
unconscionable practices, and clear and concise
advertising.”
4.
In summary, the DFI approved the following
practice: “With respect to simple interest transactions,
prepaid finance charges are earned at consummation.
Upon prepayment in full, such charges are not required to
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be rebated and such retention does not constitute a
prepayment penalty. While the amount of the charges is
without an express quantitative limit, Wisconsin
Consumer Act provisions concerning unconscionable
practices, and clear and concise advertising applied to all
consumer credit transactions within it jurisdiction.”
The new DFI interpretation dated January 12, 2001, also
reinstates the effectiveness of the prior DFI interpretations
(other than the November 10 letter) on the issue of prepaid
finance charges except to the extent those prior
interpretations are modified by this more current
interpretation. The prior DFI interpretations permitted
lenders to retain prepaid finance charges in simple interest
consumer credit transactions up to 2% of the amount
financed. The new DFI interpretation does not contain the
2% limitation.
The new DFI interpretation cautions creditors that the
amount of the prepaid finance charges will be subject to
the WCA unconscionable practices provision.
Unfortunately, there is not much guidance in the WCA
regarding unconscionable fees. A recent Wisconsin Court
of Appeals decision defined unconscionable as that which
is “lying outside the limits of what is reasonable or
acceptable: shockingly unfair, harsh or unjust:
outrageous.” However, the Court declined to articulate a
single, precise definition of “unconscionable,” and instead
stated that they will know unconscionability when they
see it. In addition, the WCA lists factors that a court may
consider in determining whether a practice is
unconscionable, including “a gross disparity between the
price of goods or services and their value as measured by
the price of which similar goods or services are readily
obtainable by the customers, or by other tests of true
value.” Creditors will need to be careful in their
establishment of prepaid finance charge amounts to avoid
characterization of those charges as unconscionable under
the WCA. In this regard, it may be helpful to recall that
DFI previously approved reasonable prepaid finance
charges in simple interest consumer credit transactions up
to 2% of the amount financed provided the fees were
disclosed to consumers.

Lenders should be sure to disclose the prepaid finance
charges to consumers as required by the DFI interpretation
dated January 12, 2001. This requirement is consistent
with the prior DFI interpretations regarding prepaid
finance charges.
FIPCO made certain changes to WBA forms several years
ago to accommodate those lenders which chose to retain
prepaid finance charges as then permitted by DFI. The
changes to the Truth-in-Lending disclosure forms included
a box followed by the words “and I will not be entitled to
a refund of the prepaid finance charge.” Lenders
collecting and retaining prepaid finance charges in simple
interest consumer credit transactions under the WCA as
permitted under the new DFI interpretation should check
this box in simple interest consumer credit transactions
governed by the WCA. The WBA forms which include
the additional disclosure that customers will not be
entitled to a rebate of finance charges include the WBA
(TL)-1, WBA(TL)-241, WBA(TL/RESPA)-240C, the
combined WBA 454 notes, and the WBA 430, WBA 431
and WBA 432 indirect dealer forms. FIPCO’s Financial
Link software program also was modified to include the
revised disclosure forms.
Lenders should also be certain that they are not using loan
documents which by their terms require the lender to
rebate prepaid finance charges in simple interest credit
transactions. Current WBA forms do not require any such
rebate in simple interest credit transactions under the
WCA.

Revised Form W-9 Effective January 1, 2001
Notice 2001-2
The Internal Revenue Service recently revised the W-9
Request for Taxpayer Identification Number and
Certification to conform to changes that the IRS made to
the Form W-8 Certificate of Foreign Status. We reported
on the changes to Form W-8 in last month’s issue of WBA
Compliance Journal. However, as we went to press, the

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2001 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Rose Oswald Poels and Kristine Cleven. Editor: Tiffyn Riese. Subscription Rates: $195/one
year for members; $325/one year for non-members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
ropoels@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at http://www.wisbank.com.

2 January 2001

WBA COMPLIANCE JOURNAL

be rebated and such retention does not constitute a
prepayment penalty. While the amount of the charges is
without an express quantitative limit, Wisconsin
Consumer Act provisions concerning unconscionable
practices, and clear and concise advertising applied to all
consumer credit transactions within it jurisdiction.”
The new DFI interpretation dated January 12, 2001, also
reinstates the effectiveness of the prior DFI interpretations
(other than the November 10 letter) on the issue of prepaid
finance charges except to the extent those prior
interpretations are modified by this more current
interpretation. The prior DFI interpretations permitted
lenders to retain prepaid finance charges in simple interest
consumer credit transactions up to 2% of the amount
financed. The new DFI interpretation does not contain the
2% limitation.
The new DFI interpretation cautions creditors that the
amount of the prepaid finance charges will be subject to
the WCA unconscionable practices provision.
Unfortunately, there is not much guidance in the WCA
regarding unconscionable fees. A recent Wisconsin Court
of Appeals decision defined unconscionable as that which
is “lying outside the limits of what is reasonable or
acceptable: shockingly unfair, harsh or unjust:
outrageous.” However, the Court declined to articulate a
single, precise definition of “unconscionable,” and instead
stated that they will know unconscionability when they
see it. In addition, the WCA lists factors that a court may
consider in determining whether a practice is
unconscionable, including “a gross disparity between the
price of goods or services and their value as measured by
the price of which similar goods or services are readily
obtainable by the customers, or by other tests of true
value.” Creditors will need to be careful in their
establishment of prepaid finance charge amounts to avoid
characterization of those charges as unconscionable under
the WCA. In this regard, it may be helpful to recall that
DFI previously approved reasonable prepaid finance
charges in simple interest consumer credit transactions up
to 2% of the amount financed provided the fees were
disclosed to consumers.

Lenders should be sure to disclose the prepaid finance
charges to consumers as required by the DFI interpretation
dated January 12, 2001. This requirement is consistent
with the prior DFI interpretations regarding prepaid
finance charges.
FIPCO made certain changes to WBA forms several years
ago to accommodate those lenders which chose to retain
prepaid finance charges as then permitted by DFI. The
changes to the Truth-in-Lending disclosure forms included
a box followed by the words “and I will not be entitled to
a refund of the prepaid finance charge.” Lenders
collecting and retaining prepaid finance charges in simple
interest consumer credit transactions under the WCA as
permitted under the new DFI interpretation should check
this box in simple interest consumer credit transactions
governed by the WCA. The WBA forms which include
the additional disclosure that customers will not be
entitled to a rebate of finance charges include the WBA
(TL)-1, WBA(TL)-241, WBA(TL/RESPA)-240C, the
combined WBA 454 notes, and the WBA 430, WBA 431
and WBA 432 indirect dealer forms. FIPCO’s Financial
Link software program also was modified to include the
revised disclosure forms.
Lenders should also be certain that they are not using loan
documents which by their terms require the lender to
rebate prepaid finance charges in simple interest credit
transactions. Current WBA forms do not require any such
rebate in simple interest credit transactions under the
WCA.

Revised Form W-9 Effective January 1, 2001
Notice 2001-2
The Internal Revenue Service recently revised the W-9
Request for Taxpayer Identification Number and
Certification to conform to changes that the IRS made to
the Form W-8 Certificate of Foreign Status. We reported
on the changes to Form W-8 in last month’s issue of WBA
Compliance Journal. However, as we went to press, the

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2001 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Rose Oswald Poels and Kristine Cleven. Editor: Tiffyn Riese. Subscription Rates: $195/one
year for members; $325/one year for non-members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
ropoels@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at http://www.wisbank.com.

2 January 2001

WBA COMPLIANCE JOURNAL

IRS had not given any indication that it was about to
release a revised Form W-9. In fact, the changes to Form
W-9 surprised the entire industry by being published in
mid-December, 2000, for use by January 1, 2001. Banks
using the IRS Form W-9 should be using the December,
2000, version immediately.

The following forms are affected by the IRS's new W-9
certification requirements: WBA 91(34); WBA 91(13);
WBA 91(14); WBA 91(33); WBA 380(13); WBA 380
(14); WBA 380(33); WBA 380(34); WBA 380M(13);
WBA 380M(14); WBA 380M(33); WBA 380M(34);
WBA 380U(13); WBA 388.

The revisions also require changes to substitute Forms W9, which Banks must comply with on January 1, 2001.
FIPCO is in the process of revising the substitute Form
W-9 included in its signature cards and certificate of
deposit to comply with the revised certification for
substitute Form W-9. Since the W-9 substitute contained
in current FIPCO certificates of deposit and signature
cards is not in compliance with the regulation, banks must
discontinue using such forms as a substitute W-9 unless
the procedures outlined below are followed.

DFI Announces On-Line Searches for UCC
Records

The revised W-9 requires the person signing the form to
certify that:
1.
2.

3.

The payee's TIN is correct;
The payee is not subject to backup withholding
due to failure to report interest and dividend
income; and
The payee is a U.S. person.

The prior W-9 did not contain the third certification listed
above. Existing substitute Form W-9s must also be
revised to include the new third certification. FIPCO will
notify hard copy forms users as soon as the revised
signature card and certificate of deposit are available. In
the meantime, the existing signature cards can be used as a
substitute Form W-9 if the following certification is added
to the tax withholding certificate: "The depositor is a U.S.
person (including a U.S. resident alien)." If the
certification is not added, banks should use the new
separate Form W-9 along with the signature card until the
revised signature cards are available. Users of hard copy
forms may obtain the new W-9 by downloading it from
IRS’ website, www.irs.ustreas.gov/prod/forms_pubs/
forms.html.
DepositLink users may obtain the new W-9 by going to
blank forms. The new W-9 was included in the
December, 2000, update. The WBA signature cards and
certificate of deposit complying with the requirements for
substitute Form W-9 will be sent out in a DepositLink
update by January 19, 2001. Until receipt of the update,
users should either add the additional certification
described above to the signature card to continue to use
the signature card as a substitute W-9 or take the new W-9
along with the signature card.

Notice 2001-3
In response to inquiries, the Department of Financial
Institutions (DFI) provided WBA with most of the
following information to help WBA members understand
the scope of the UCC lien record search service that it
provides. It is important to understand that any party
requesting a UCC lien record search of DFI needs to be
sure that they submit the exact business name of the entity
on which the information is requested, as well as submit
separate search requests identifying any variations that can
be thought of for the submitted business name. While DFI
attempts to include as many variations as reasonably
possible, the only way to guarantee that a particular
variant name will be reported is for the requestor to submit
that name separately.
Recently DFI announced the availability of on-line
searching of Uniform Commercial Code records. The
Web-based Search program is available on a subscription
basis. Subscribers can currently sign-up by contacting
DFI’s Uniform Commercial Code Section in Madison at
(608) 267-6811. A log on and password will be assigned
and subscribers will receive a bill each month for that
month’s activity based on the number of searches and
copies.
On-line searches can be conducted by debtor name or by
filing number. The cost of the search is $2.00 for each
debtor name. If subscribers know the filing number and
simply need information, the cost for the filing number
searches is free. Copies of filings are also available,
although availability is limited to those filings that have
been scanned into the system. Filings made at this
department from the middle of June 1999 to the present
can currently be accessed. Copies of these documents are
$1.00 per page.
DFI will continue to provide telephone and certified
searches for those who wish to use the department’s
search service at a cost of $10.00 per debtor name.
A search report issued by DFI shall contain all filings in
the UCC index which exactly match the debtor name
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IRS had not given any indication that it was about to
release a revised Form W-9. In fact, the changes to Form
W-9 surprised the entire industry by being published in
mid-December, 2000, for use by January 1, 2001. Banks
using the IRS Form W-9 should be using the December,
2000, version immediately.

The following forms are affected by the IRS's new W-9
certification requirements: WBA 91(34); WBA 91(13);
WBA 91(14); WBA 91(33); WBA 380(13); WBA 380
(14); WBA 380(33); WBA 380(34); WBA 380M(13);
WBA 380M(14); WBA 380M(33); WBA 380M(34);
WBA 380U(13); WBA 388.

The revisions also require changes to substitute Forms W9, which Banks must comply with on January 1, 2001.
FIPCO is in the process of revising the substitute Form
W-9 included in its signature cards and certificate of
deposit to comply with the revised certification for
substitute Form W-9. Since the W-9 substitute contained
in current FIPCO certificates of deposit and signature
cards is not in compliance with the regulation, banks must
discontinue using such forms as a substitute W-9 unless
the procedures outlined below are followed.

DFI Announces On-Line Searches for UCC
Records

The revised W-9 requires the person signing the form to
certify that:
1.
2.

3.

The payee's TIN is correct;
The payee is not subject to backup withholding
due to failure to report interest and dividend
income; and
The payee is a U.S. person.

The prior W-9 did not contain the third certification listed
above. Existing substitute Form W-9s must also be
revised to include the new third certification. FIPCO will
notify hard copy forms users as soon as the revised
signature card and certificate of deposit are available. In
the meantime, the existing signature cards can be used as a
substitute Form W-9 if the following certification is added
to the tax withholding certificate: "The depositor is a U.S.
person (including a U.S. resident alien)." If the
certification is not added, banks should use the new
separate Form W-9 along with the signature card until the
revised signature cards are available. Users of hard copy
forms may obtain the new W-9 by downloading it from
IRS’ website, www.irs.ustreas.gov/prod/forms_pubs/
forms.html.
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blank forms. The new W-9 was included in the
December, 2000, update. The WBA signature cards and
certificate of deposit complying with the requirements for
substitute Form W-9 will be sent out in a DepositLink
update by January 19, 2001. Until receipt of the update,
users should either add the additional certification
described above to the signature card to continue to use
the signature card as a substitute W-9 or take the new W-9
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possible, the only way to guarantee that a particular
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Web-based Search program is available on a subscription
basis. Subscribers can currently sign-up by contacting
DFI’s Uniform Commercial Code Section in Madison at
(608) 267-6811. A log on and password will be assigned
and subscribers will receive a bill each month for that
month’s activity based on the number of searches and
copies.
On-line searches can be conducted by debtor name or by
filing number. The cost of the search is $2.00 for each
debtor name. If subscribers know the filing number and
simply need information, the cost for the filing number
searches is free. Copies of filings are also available,
although availability is limited to those filings that have
been scanned into the system. Filings made at this
department from the middle of June 1999 to the present
can currently be accessed. Copies of these documents are
$1.00 per page.
DFI will continue to provide telephone and certified
searches for those who wish to use the department’s
search service at a cost of $10.00 per debtor name.
A search report issued by DFI shall contain all filings in
the UCC index which exactly match the debtor name
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submitted by the requesting party -- character for
character, case for case (upper or lower), and space for
space. It is important the search requestor provide the
department with the exact business name of the entities
on which the information is being requested.

Jones Construction Co John
Jones Construction Co

One of the duties of the filing officer include disclosing
any presently effective statements naming a particular
debtor and if there is such a statement, giving the date and
hour of filing of each such statements and the names and
addresses of each secured party therein. The department
does attempt to include as many as reasonably possible of
those entries in the UCC index which do not exactly
match the debtor name submitted, but which might
reasonably be considered to name that debtor. The only
way, however, to ensure that a particular variant name will
be reported on a search request is to submit that name in a
separate search request.

William L Smith
William Smith
W L Smith
W Smith

A search for the “John Jones Construction Company,” for
example, might also include the following:
John Jones Construction Company
John Jones Construction Co
John Jones Const Co
Jones Construction Company
Jones Construction Company John

Searches for “William L. Smith” might also include the
following variations:

Again, it is important the search requestor provide the
department with the exact business name of the entities to
be searched, and any other variations of that name that the
requestor wants searched. The department also provides a
free online web-search service through its Corporate
Registration Information System (CRIS) to verify the
exact business name on which the information is
requested. CRIS can also be accessed through DFI’s
home page at www.wdfi.org.
For questions about DFI’s new on-line UCC search
service, please contact Ray Allen, Administrator of the
Division of Corporate and Consumer Services, at (608)
264-9566.

REGULATORY SPOTLIGHT
FRB Issues Final Rules on Regulation Y.
The Board of Governors of the Federal Reserve System
(FRB) has adopted two final rules that implement the
financial holding company provisions of the GrammLeach-Bliley Act (GLB Act). The first final rule states
that acting as a finder is an activity incidental to a
financial activity and therefore permissible for a
financial holding company (FHC). The FRB’s final rule
amends Subpart I of Regulation Y by adding acting as a
finder to the list of activities that an FHC may conduct
using the streamlined post-transaction notice procedure
authorized by the GLB Act. The final rule allows an
FHC to bring together buyers and sellers of products
and services for transactions that the buyers and sellers
themselves negotiate and consummate. The rule
provides examples of specific services that an FHC may
and may not perform when acting as a finder under the
rule. The rule also requires an FHC that acts as a finder
to provide appropriate disclosures to distinguish
products and services that are offered by the FHC from
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those that are offered by a third party using the FHC’s
finder service. This final rule is effective 01/22/2001, and
copies may be obtained from WBA. Federal Register,
Vol. 65, No. 247, 12/22/2000, 80735-80741.
The second final rule replaces the interim rules governing
financial holding companies that the FRB adopted
previously. This final rule describes the procedures a
domestic bank holding company and a foreign banking
organization must follow and the capital, management,
and Community Reinvestment Act requirements they
must meet in order to qualify as an FHC. The final rule
also contains provisions that apply to an FHC that
subsequently ceases to meet the applicable requirements.
In addition, the final rule lists the activities that the GLB
Act defines as financial in nature and thereby authorizes
an FHC to conduct. The final rule also contains
procedures that apply to an FHC that conducts those
activities; a procedure that allows any interested party to
request that the FRB determine, in consultation with the
Secretary of the Treasury, that additional activities are
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This month’s issue is packed with important information on a variety of topics. Look to the “Special Focus” section for
articles on consumer protection in insurance sales and changes to the PMI law. The “Regulatory Spotlight” section
reports on regulations regarding safeguarding customer information and CRA agreements. Also, find updated information
on the child support lien program and HUD’s homeownership counseling requirement in “Compliance Notes.”

SPECIAL FOCUS
Consumer Protections for Depository
Institution Sales of Insurance
Notice 2001-4
On December 4, 2000, the Federal Deposit Insurance
Corporation (FDIC), the Board of Governors of the
Federal Reserve System (FRB), the Office of the
Comptroller of the Currency (OCC), and the Office of
Thrift Supervision (OTS), collectively referred to as the
“Agencies,” jointly released a final rule which requires
financial institutions to provide certain disclosures to
consumers in connection with retail sales and offers of
insurance products. The rule implements section 305 of
the Gramm-Leach-Bliley Act, and is effective on April 1,
2001.
Applicability
The final rule applies to retail sales, solicitations,
advertising, or offers of insurance products (including, but
not limited to, mortgage life, credit life, and accident and
health coverage) and annuities made by a financial
institution, by any person at an office of a financial
institution, or by any person outside a financial institution
if the transaction is made on behalf of the financial
institution. These persons are sometimes referred to as
“covered persons.”
A transaction is considered “on behalf of” the institution
when: an authorized person represents that the transaction
is on the institution’s behalf; the institution refers a
consumer to a seller of insurance, and the institution
receives commissions or fees (under a contractual
arrangement) derived from a sale resulting from that
referral; or documents evidencing the sale, solicitation,

advertising, or offer of an insurance product or annuity
identify or refer to the institution.
Disclosures
The final rule requires that covered persons provide
consumers with oral and written disclosures before the
completion of the initial sale of an insurance product or
annuity, subject to minor exceptions. In addition, the
disclosures must be clear and conspicuous, simple, direct,
readily understandable, and designed to call attention to
the nature and significance of the information provided.
Furthermore, the disclosures must contain the following,
except to the extent the disclosure would not be accurate:
(1) The insurance product or annuity is not a deposit or
other obligation of, or guaranteed by, the depository
institution or its affiliate;
(2) The insurance product or annuity is not insured by the
Federal Deposit Insurance Corporation or any other
agency of the United States, the depository institution or
its affiliate;
(3) In the case of an insurance product or annuity that
involves an investment risk, there is investment risk
associated with the product, including the possible loss of
value; and
(4) The depository institution may not condition an
extension of credit on the consumer’s purchase of an
insurance product or annuity from the depository
institution or from any of its affiliates, or on the
consumer’s agreement not to obtain, or a prohibition on
the consumer from obtaining, an insurance product or
annuity from an unaffiliated entity.
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Paragraph (4) above is referred to as the “anti-coercion”
disclosure. It must be given with the other disclosures to
the consumer when the transaction involves a sale of an
insurance product or annuity in connection with a
consumer’s application for an extension of credit.
Again, all these disclosures must be made orally and in
writing before the completion of the sale of an insurance
product or annuity or, in the case of paragraph (4) above,
at the time the consumer applies for an extension of credit.
The disclosures may be made electronically, so long as
done in compliance with the E-Sign law that became
effective October 1, 2000. This means electronic
disclosures may be provided if the consumer affirmatively
consents to receiving the disclosures electronically and the
consumer can retain or later obtain the disclosures by
printing or storing them electronically, such as by
downloading.
The final rule also contains certain disclosure exceptions
for transactions by mail, electronic media, and by
telephone. When a transaction occurs by mail or
electronic media, written disclosures must be given prior
to the initial sale, but oral disclosures are not required at
anytime. When a transaction occurs by telephone, oral
disclosures must be given prior to the sale, but the
required written disclosures may be mailed within 3
business days beginning on the first business day after the
sale, excluding Sundays and legal public holidays.
In addition, written acknowledgement from the consumer
that disclosures were received is required for all
transactions. If, however, the transaction is conducted by
telephone, the institution must: obtain an oral
acknowledgement of receipt of disclosures and maintain
sufficient documentation to show that the
acknowledgement was given; and make reasonable efforts
to obtain written acknowledgement from the consumer.
For those transactions in which disclosures are provided
electronically, the consumer may acknowledge receipt
either electronically or in paper form.

Finally, except for the anti-coercion disclosures which
must appear in full form, the rule provides for condensed
or “short-form” disclosures when appropriate for
television broadcasts, ATM screens, billboards, signs,
posters and written advertisements and promotional
materials. These disclosures must also be clear and
conspicuous, simple, direct, readily understandable, and
designed to call attention to the nature and significance of
the information provided. Such disclosures, as
appropriate, include:
(1) NOT A DEPOSIT;
(2) NOT FDIC-INSURED;
(3) NOT INSURED BY ANY FEDERAL

GOVERNMENT AGENCY;
(4) NOT GUARANTEED BY THE BANK [OR

SAVINGS ASSOCIATION];
(5) MAY GO DOWN IN VALUE.
Disclosures, including the anti-coercion provisions, are
not required for advertisements of a general nature that
merely describe or list insurance services or products
offered. Unfortunately, the rule does not provide
examples or other information that clarifies what the
Agencies would view as an advertisement of a general
nature; therefore, institutions should consider the advice of
legal counsel before omitting disclosures from
advertisements of any type.
Segregation of Insurance Sales
Under the final rule, sales of insurance must be kept
physically segregated, to the extent practicable, from the
area where retail deposits are routinely accepted from the
general public, such as the teller line and window. Areas
where retail deposits are only occasionally taken, such as
platform sales areas, would be exempt from the physical
separation requirements. Thus, the rule simply formalizes
the segregation provisions institutions already observe
under the Interagency Statement on Retail Sales of
Nondeposit Investment Products (Interagency Statement).
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Referral Fees
Institution employees may refer a consumer who seeks to
purchase an insurance product or annuity to a qualified
salesperson. The referral fee may be no more than a onetime, nominal fee that does not depend on whether the
referral results in a transaction. Again, this rule
formalizes the referral fees provision contained in the
Interagency Statement.
Licensure
Persons who sell insurance products or annuities must be
qualified and licensed under applicable state insurance
licensing standards.
Conclusion
The new rule will impact the practices and procedures of
financial institutions and other covered persons that sell
insurance and annuity products because of the
requirement, in most cases, to provide oral disclosures
along with written disclosures. WBA is revising forms
WBA 450 and WBA 450MI, and is drafting a separate
disclosure form WBA 450A, all of which will comply
with the rule’s requirements. These forms will be
available in hard copy and FIPCO Financial Link and
Mortgage Publisher software before April 1, 2001. In
addition, institutions should be sure that any person who
acts on its behalf in this regard is fully aware of, and
complies with, the new rule. The good news is other
provisions contained in the final rule will not significantly
impact many institutions because such provisions merely
formalize certain practices and procedures already
implemented by institutions, pursuant to the Interagency
Statement.

Revisions To PMI Law
Notice No. 2001-5
The President signed the Private Mortgage Insurance
Technical Corrections and Clarification Act, on December
27, 2000. This law amends the 1998 Homeowners
Protection Act (“HPA”) that provides borrowers with
rights to cancel private mortgage insurance (PMI), and
requires that borrowers receive disclosures addressing
those rights. The new law changes closing disclosures for
certain balloon mortgage loans and clarifies and amends
other provisions affecting the cancellation and termination
of PMI.

borrower paid PMI in a mortgage taken in a single family
dwelling that is the borrower’s principal residence to
finance the acquisition, initial construction, or refinancing
of the dwelling, the holder must provide the borrower with
certain disclosures at closing. The closing disclosure
given depends upon whether the covered loan is a fixed
rate mortgage loan or an adjustable rate mortgage loan.
Lenders may provide these disclosures using either the
WBA (PMI) 501 if the loan is a fixed rate mortgage loan,
or the WBA(PMI) 505 if the loan is an adjustable rate
mortgage loan. An adjustable rate mortgage loan is
defined as a loan in which the interest rate is subject to
change. Lenders have historically provided the WBA
(PMI) 501 for fixed rate mortgage loans in connection
with covered balloon loans.
The new amendment to the law provides that a balloon
loan should be treated as an adjustable rate mortgage loan,
for purposes of the PMI law, if the balloon loan (meaning
a loan which does not fully amortize over the term of the
obligation) contains a conditional right to refinance or
modify the unamortized principal at the maturity date of
the term of the loan. For these balloon loans, the lender
will provide the WBA (PMI) 505 instead of the WBA
(PMI) 501.
The WBA 458 Mortgage Note does not include any right
to refinance or modify the terms of the loan at maturity.
The terms of the Mortgage Note provide that the final
payment is due at maturity. The WBA believes that
covered balloon loans documented on the WBA 458
should continue to be treated as fixed rate loans, and when
PMI disclosures are required, lenders should provide the
WBA (PMI) 501 for fixed rate mortgage loans.
Lenders documenting covered balloon loans using the
following secondary market forms or any other loan forms
that provide a conditional right to refinance or modify the
loan at maturity, however, should immediately begin
using the WBA (PMI) 505 (for adjustable rate mortgage
loans) to provide required PMI disclosures for borrower
paid PMI at closing:
Freddie Mac Uniform Instrument Form 3291 - Balloon
Note Addendum (Conditional Modification and Extension
of Loan Terms)
Freddie Mac Uniform Instrument Form 3190 - Balloon
Rider (Conditional Modification and Extension of Loan
Terms)

Balloon Loans

Freddie Mac Uniform Instrument Form 3292 - Balloon
Note Addendum (Conditional Right to Refinance)

Under the original PMI law, effective for loans closed on
or after July 29, 1999, when a borrower is required to have

Freddie Mac Uniform Instrument Form 3191 - Balloon
Rider (Conditional Right to Refinance)
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Referral Fees
Institution employees may refer a consumer who seeks to
purchase an insurance product or annuity to a qualified
salesperson. The referral fee may be no more than a onetime, nominal fee that does not depend on whether the
referral results in a transaction. Again, this rule
formalizes the referral fees provision contained in the
Interagency Statement.
Licensure
Persons who sell insurance products or annuities must be
qualified and licensed under applicable state insurance
licensing standards.
Conclusion
The new rule will impact the practices and procedures of
financial institutions and other covered persons that sell
insurance and annuity products because of the
requirement, in most cases, to provide oral disclosures
along with written disclosures. WBA is revising forms
WBA 450 and WBA 450MI, and is drafting a separate
disclosure form WBA 450A, all of which will comply
with the rule’s requirements. These forms will be
available in hard copy and FIPCO Financial Link and
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addition, institutions should be sure that any person who
acts on its behalf in this regard is fully aware of, and
complies with, the new rule. The good news is other
provisions contained in the final rule will not significantly
impact many institutions because such provisions merely
formalize certain practices and procedures already
implemented by institutions, pursuant to the Interagency
Statement.
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The President signed the Private Mortgage Insurance
Technical Corrections and Clarification Act, on December
27, 2000. This law amends the 1998 Homeowners
Protection Act (“HPA”) that provides borrowers with
rights to cancel private mortgage insurance (PMI), and
requires that borrowers receive disclosures addressing
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dwelling that is the borrower’s principal residence to
finance the acquisition, initial construction, or refinancing
of the dwelling, the holder must provide the borrower with
certain disclosures at closing. The closing disclosure
given depends upon whether the covered loan is a fixed
rate mortgage loan or an adjustable rate mortgage loan.
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or the WBA(PMI) 505 if the loan is an adjustable rate
mortgage loan. An adjustable rate mortgage loan is
defined as a loan in which the interest rate is subject to
change. Lenders have historically provided the WBA
(PMI) 501 for fixed rate mortgage loans in connection
with covered balloon loans.
The new amendment to the law provides that a balloon
loan should be treated as an adjustable rate mortgage loan,
for purposes of the PMI law, if the balloon loan (meaning
a loan which does not fully amortize over the term of the
obligation) contains a conditional right to refinance or
modify the unamortized principal at the maturity date of
the term of the loan. For these balloon loans, the lender
will provide the WBA (PMI) 505 instead of the WBA
(PMI) 501.
The WBA 458 Mortgage Note does not include any right
to refinance or modify the terms of the loan at maturity.
The terms of the Mortgage Note provide that the final
payment is due at maturity. The WBA believes that
covered balloon loans documented on the WBA 458
should continue to be treated as fixed rate loans, and when
PMI disclosures are required, lenders should provide the
WBA (PMI) 501 for fixed rate mortgage loans.
Lenders documenting covered balloon loans using the
following secondary market forms or any other loan forms
that provide a conditional right to refinance or modify the
loan at maturity, however, should immediately begin
using the WBA (PMI) 505 (for adjustable rate mortgage
loans) to provide required PMI disclosures for borrower
paid PMI at closing:
Freddie Mac Uniform Instrument Form 3291 - Balloon
Note Addendum (Conditional Modification and Extension
of Loan Terms)
Freddie Mac Uniform Instrument Form 3190 - Balloon
Rider (Conditional Modification and Extension of Loan
Terms)

Balloon Loans

Freddie Mac Uniform Instrument Form 3292 - Balloon
Note Addendum (Conditional Right to Refinance)

Under the original PMI law, effective for loans closed on
or after July 29, 1999, when a borrower is required to have

Freddie Mac Uniform Instrument Form 3191 - Balloon
Rider (Conditional Right to Refinance)
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Fannie Mae Uniform Instrument Form 3266 - Balloon
Note Addendum (Conditional Right to Refinance)
Fannie Mae Uniform Instrument Form 3180 - Balloon
Rider (Conditional Right to Refinance)
An update to Mortgage Publisher was sent to users on
January 24, 2001.
Amortization Schedules
The HPA gives the mortgagor the right to cancel PMI
when the principal balance of the loan is scheduled to
reach 80% and requires automatic termination of PMI
when the principal balance of the loan is scheduled to
reach 78% of the original value of the property. That date
for borrower cancellation may be determined, at the
borrower’s option, based upon the amortization schedule
for the loan (without regard to when actual payments are
made), or based upon the actual payments that were made
on the loan. For fixed rate loans, the amortization
schedule used is the initial amortization schedule for the
loan. For adjustable rate mortgage loans, the cancellation
and termination date were less clear. The law has clarified
that in determining the cancellation and termination date
for an adjustable rate mortgage loan, the lender and
borrower will use the amortization schedule then in effect.
In other words, if the amortization schedule has been
changed or recalculated, based upon a change in the
interest rate, the cancellation and termination date must be
determined using the most recent schedule showing that
new amortization period.

payment more than 30 days or more past due during the
12-month period preceding the cancellation date. That
provision has now been changed so that the 12-month
period now begins either 24 months before the
cancellation date or 24 months before the date that the
mortgagor requests cancellation, whichever is later.
Likewise, the 12-month period during which payments
may not be 30 days or more past due begins either on the
12-month date preceding the cancellation date or the date
that the mortgagor requests cancellation, whichever is
later.
Date of Cancellation or Termination
In order to cancel PMI under the borrower cancellation
provision, the borrower must be current on payments
required by the terms of the transaction. The borrower is
not entitled to cancel until the borrower has fulfilled all of
the borrower cancellation requirements. The new law
clarifies that once that occurs, cancellation must occur on
the date that the mortgagor fulfills all requirements.
When the mortgage reaches the point at which PMI must
automatically terminate, termination must occur if on that
date the mortgagor is current on the payments required by
the terms of the loan. The new law provides that if the
mortgagor is not current on that termination date, then
PMI must terminate on the first day of the month
beginning after the date that the mortgagor becomes
current on the payments required by the terms of the loan.
Prior to the change in the law, automatic termination was
required as of the date the mortgagor became current, as
opposed to the first day of the next month.

Original Value
The cancellation date and termination date are determined
based upon the original value of the property securing the
loan. This means the lesser of the sales price of the
property securing the mortgage as reflected in the
contract, or the appraised value at the time at which the
transaction is consummated. Under the new law, in the
case of a refinancing, original value means the appraised
value relied upon by the mortgagee to approve the
refinancing transaction.
Good Payment History
The mortgagor must satisfy certain requirements in order
to cancel PMI, one of which is that the mortgagor must
have a “good payment history” on the mortgage loan.
One of the definitions of a good payment history is that
the mortgagor has not had a mortgage payment 60 days or
more past due during the 12-month period beginning 24
months before the cancellation date and has not had a
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Under HPA, if PMI has not otherwise been cancelled or
terminated, it must automatically terminate when the
mortgage loan reaches the first day of the month
immediately following the date that is the midpoint of the
amortization period of the loan (assuming the mortgagor is
current on loan payments). Previously, the law did not
define what was meant by “midpoint of the amortization
period.” The new law clarifies that midpoint of the
amortization period means the point in time that is
halfway through the period that begins on the first day of
the amortization period established at the time of
consummation and ends on the completion of the entire
period over which the mortgage is scheduled to be
amortized.
Resetting Cancellation/Termination Dates
Finally, the law states that if a loan is modified, the
cancellation, termination or final termination date must be
recalculated to reflect the modified terms of the loan. 
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This issue of WBA Compliance Journal contains a number of important and timely features. The “Special Focus” section
contains a brief overview of new UCC Article 9. In addition, the “Regulatory Spotlight” section reports good news in that
the compliance date has been extended to October 1, 2001 for the new bank insurance rules discussed in last month’s
issue. Also, the “Judicial Spotlight” section highlights a mortgage foreclosure case decided in favor of a bank. Finally,
the “Compliance Notes” section announces that the Child Support Lien Docket may be accessed online.I

SPECIAL FOCUS
OVERVIEW OF NEW UCC ARTICLE 9
Notice 2001-6
Background
New UCC Article 9 – Secured Transactions, replaces in its
entirety current UCC Article 9 with a new uniform law on
secured transactions in all states. Generally, new UCC
Article 9 is good for the financial institution industry.
New UCC Article 9 simplifies and clarifies the rules for
creating security interests, perfecting security interests,
determining priority of security interests and enforcing
security interests. The new law also provides more
certainty for secured financing transactions and
accommodates electronic commerce by removing
requirements for writings and written signatures, and
substituting alternative procedures.
As with all uniform laws, each state must enact its own
version of UCC Article 9. While the drafters of this
uniform law were hoping for a nationwide effective date
of July 1, 2001, it may not actually be accomplished by
each state’s legislature in time. So far, 28 states and the
District of Columbia have adopted new UCC Article 9,
effective July 1, 2001, and 17 other state legislatures,
including Wisconsin, have introduced new UCC Article 9.
WBA is optimistic that Wisconsin will adopt new UCC
Article 9 prior to the proposed uniform effective date of
July 1, 2001. For a current list of the status of new UCC
Article 9 in each state, visit http://www.nccusl.org/
uniformact_factsheets/uniformacts-fs-ucca9.htm or http://
www.iaca.org/sts/.
This article is not intended to address every aspect of new
UCC Article 9 and it assumes the passage of new UCC

Article 9 in Wisconsin and in other states where the debtor
and the collateral are located effective July 1, 2001. The
failure of certain states to adopt new UCC Article 9 raises
serious legal issues not addressed in this article. WBA
just completed a series of Workshops on new UCC Article
9. A more detailed review of new UCC Article 9 can be
found in the workshop notebook. Please see page 8 for
information on how to order the workshop notebook from
WBA.
Several questions were asked at the WBA workshops
regarding steps banks should take to maintain the priority
of their financing statements filed before July 1, 2001.
These questions come up because the rules for filing
financing statements under new UCC Article 9 are
different than the rules for filing financing statements
under current UCC Article 9. This article will provide
general suggestions as to how banks should handle this
transition phase. However, certain transactions may
trigger the applicability of certain exceptions or other
specific provisions that are not discussed in this article.
The rules for filing financing statements under new UCC
Article 9 are discussed in detail in the WBA notebook for
the New UCC Article 9 Workshops.
Expanded Coverage and New Security Agreements
There are several new classes of collateral under new
UCC Article 9. Some are included within the scope of
UCC Article 9 for the first time, and others are simply a
reclassification of collateral under new UCC Article 9.
The new classes of collateral include, among others,
commercial tort claims, deposit accounts and letter of
credit rights. In addition, the scope of accounts under new
UCC Article 9 is expanded and the scope of general
intangibles under new UCC Article 9 is narrowed from
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prior definitions. In some limited cases, it may be prudent
for you to amend existing security agreements to include
the new classes of collateral or to clarify the scope of your
collateral.
WBA security agreements are being revised to incorporate
the new classes of collateral. In most cases, it should not
be necessary for you to amend existing security
agreements to incorporate these changes. However, there
may be a few transactions where it would be prudent for
you to amend existing security agreements. For example,
you will need to amend your existing security agreement
if you wish to include a commercial tort claim as
collateral. New UCC Article 9 requires that a commercial
tort claim be specifically described in your security
agreement. Existing security agreements generally do not
include a specific description of commercial tort claims.
Also be sure to amend your UCC financing statement to
include the commercial tort claim.
Deposit accounts in non-consumer transactions are
another new class of collateral under new UCC Article 9.
It should not necessary to amend existing security
agreements to pick up this new class of collateral because
WBA security agreements already grant a security interest
and lien in deposit accounts (except where prohibited
under tax laws). However, it will be necessary for you to
obtain control of the deposit account collateral in order to
perfect your security interest. A security interest in a
deposit account may only be perfected by control under
new UCC Article 9. You automatically obtain control of
your deposit account collateral maintained at your bank.
However, it will be necessary to obtain control of your
deposit account collateral maintained at another bank
either by entering into a control agreement with the
borrower and the other bank or by being named on the
account. If you do not obtain control by July 1, 2001, you
may be subordinate to another creditor who obtains
control of the deposit account.
If you expect to obtain a security interest in letter of credit
rights as “supporting obligations” for other collateral, it

should not be necessary for you to amend your existing
security agreement or to take other steps to perfect your
security interest in those letter of credit rights.
“Supporting obligations” are a new class of collateral
under new UCC Article 9, and they include certain kinds
of credit enhancements that support other types of
collateral. For example, your security interest in accounts
receivable may be supported by letters of credit issued to
your borrower at the request of the buyers of products
from your borrower giving rise to the accounts receivable.
Under new UCC Article 9, you automatically obtain a
security interest in those letter of credit rights as
supporting obligations for the accounts receivable
collateral. The perfection of your security interest in the
original collateral (accounts receivable in this example)
also automatically perfects your security interest in the
supporting obligations (letter of credit rights in this
example). It is not necessary to specifically describe the
supporting obligations in your security agreement or
financing statement. However, an automatically perfected
security interest in letter of credit rights as supporting
obligations will be subordinate to the security interest of
another creditor who obtains control of the letter of credit
rights. The revised WBA security agreements will add
letter of credit rights and supporting obligations to the
general descriptions of collateral.
If, however, you wish to perfect a security interest in a
letter of credit right (and not as a supporting obligation
under new UCC Article 9 for other collateral), it may be
necessary for you to take certain additional steps to obtain
a perfected security interest in the specific letter of credit
right. Under new UCC Article 9, a security interest in a
letter of credit right (other than as a supporting obligation
for other collateral) must be perfected by control. You
should obtain the advice of your legal counsel if you wish
to obtain a security interest in a letter of credit right
perfected by control under new UCC Article 9. This is a
complex legal issue involving interpretations of both
current and new UCC Article 9 and other law in
Wisconsin and should be specifically addressed by your
legal counsel.
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Several other changes will be made to the WBA security
agreements to incorporate certain terms and provisions of
new UCC Article 9. For example, the revised security
agreements will authorize you to file financing statements
on the collateral identified in the security agreement, will
address issues regarding the allocation of payments to
purchase money security interest as permitted under new
UCC Article 9, and will include representations regarding
the location and name of the debtor. You may elect to
take advantage of these changes by amending your
existing security agreements to incorporate the revised
security agreements.
Current Perfected Security Interests Generally
In general, if your current security interest in collateral is
enforceable and perfected by filing before July 1, 2001,
under current Article 9, it remains enforceable and
perfected by filing after July 1, 2001, under new UCC
Article 9. It should not be necessary for you to do
anything to maintain your perfection by filing until 6
months before the lapse of the financing statement at
which time you must continue the financing statement. If
you continue the financing statement after July 1, 2001,
you must follow the “continuation” rules under new UCC
Article 9. This continuing effectiveness of financing
statements filed before July 1, 2001, should apply to most
of your secured loans.

farm products located in Wisconsin as collateral, you may
also prefile a UCC financing statement with DFI as
required under new UCC Article 9 if the farmer is a
Wisconsin resident.
New UCC Article 9 permits a prefiled financing statement
in the state or office required under new UCC Article 9,
but generally does not require it. A prefiled financing
statement in a different state or office under new UCC
Article 9 would not be effective until July 1, 2001. A
lender electing to make such prefilings would usually do
so for administrative or convenience purposes in order to
be in the right state and office as of July 1, 2001.
However, except as discussed in the last section of this
article, such prefilings as a general rule are not necessary
or required by new UCC Article 9. In all cases be sure to
file a financing statement in the state and office required
under current UCC Article 9 even if you elect to also
prefile a financing statement in the state and office
required under new UCC Article 9.

The rules for filing continuations after July 1, 2001, under
new UCC Article 9 for financing statements filed before
July 1, 2001, are very specific and must be followed or
you risk losing the priority of your filed financing
statement. The “continuation” rules are described in the
WBA notebook for the New UCC Article 9 Workshops.
Remember, that a financing statement filed before July 1,
2001, must be continued by filing an initial financing
statement in lieu of a continuation statement as required
under new UCC Article 9 if the filing is to be continued in
a different state or office as required under new UCC
Article 9.

If you make a prefiling in a different state or office as
permitted under new UCC Article 9 you should make sure
that the prefiling is filed as an initial financing statement
in lieu of a continuation statement and not as an original
financing statement. You risk losing the date of your
priority if you fail to file the “in lieu” financing statement.
Under new UCC Article 9, a prior financing statement
may be continued by filing an initial financing statement
in lieu of a continuation statement at any time prior to
lapse and such a filing is not limited to the 6 month period
preceding the lapse date of the continued financing
statement. Such a prefiling would also need to satisfy the
information requirements under new UCC Article 9 for an
initial financing statement in lieu of a continuation
statement, including the necessary references to the filings
made in the other offices and states. Also, remember that
an “in lieu” financing statement initiates its own 5 year
effectiveness period for purposes of subsequent
continuation statements. Prefilings will be nonstandard
forms in most states.

Prefiling Before July 1, 2001

Currently Unperfected Security Interests

A lender may elect to prefile a financing statement in the
state and office required under new UCC Article 9 if
different than the state and office required under current
UCC Article 9. For example, if you file your UCC
financing statement with DFI as required under current
UCC Article 9 for a Delaware corporation with goods
located in Wisconsin as collateral, you may also prefile a
financing statement in Delaware as required under new
UCC Article 9. Similarly, if you file your UCC financing
statement with the appropriate Register of Deeds in
Wisconsin as required under current UCC Article 9 for

If your security interest in collateral is currently
unperfected (for example, where promissory notes as
collateral are not in your possession and current UCC
Article 9 requires possession for perfection), you may file
a financing statement in the state and office required under
new UCC Article 9 before July 1, 2001, to perfect your
security interest by filing. New UCC Article 9 permits a
security interest in instruments (including promissory
notes) to be perfected by filing. However, a security
interest in instruments perfected by filing will generally be
subordinate to a security interest in instruments perfected
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by possession at any time. There may be other examples
of currently unperfected security interests which could
benefit by steps taken at this time to obtain perfection
under new UCC Article 9 beginning July 1, 2001.

legislature this session, there will be a very short lead time
until its effective date of July 1, 2001. FIPCO will release
revised forms needed to comply with new UCC Article 9
in its June forms mailing and software update.

Conclusion

John Knight is the principal author of this article. John is
a partner in Boardman Law Firm LLP, Madison,
Wisconsin, and is General Counsel to the Wisconsin
Bankers Association. John was one of the speakers at the
WBA Workshops on New UCC Article 9 and is a principal
drafter of WBA forms. This article does not constitute
legal advice and you are referred to your legal counsel for
legal advice regarding specific transactions.

WBA will keep its members informed of any
developments in Wisconsin’s legislature with regard to the
passage of new UCC Article 9. In the meantime,
however, it is important for all banks to begin to
understand the complexities of this new law now. If new
UCC Article 9 successfully passes through Wisconsin’s

JUDICIAL SPOTLIGHT
Ability to Foreclose on a Second Mortgage Bank of Sun Prairie v. Marshall Development
Company, et al.
In a recent decision, the Court of Appeals reversed the
trial court, agreeing with the Bank of Sun Prairie (Bank)
and the Wisconsin Bankers Association (WBA) in the
Bank of Sun Prairie v. Marshall Development Company,
et al. case, holding that the Bank’s foreclosure on a first
mortgage and a deficiency judgment at that time does not
prevent the Bank from foreclosing on the second mortgage
which secured the loan. This is a big victory for the Bank
because the trial court concluded that the Bank could not
foreclose on another mortgage securing the original loan
because it received a deficiency judgment in connection
with the first foreclosure. The WBA appeared as amicus
curiae in support of the Bank.
The facts of the case are as follows. The Bank had made a
loan to Central States Construction Company in the
original amount of $198,000. The loan was secured by
two mortgages. One mortgage was granted by Central
States on property located in Sun Prairie and another
mortgage was granted by Marshall Development
Company on real estate located in Marshall. The Bank
brought its original foreclosure action on the property
located in Sun Prairie. That sale was confirmed and a
deficiency judgment entered against Central States in the
approximate amount of $174,000.
The Bank then brought a foreclosure action against the
property in Marshall, but one of the other persons with an
interest in the Marshall property argued that the Bank was
prevented from bringing a second foreclosure action under
various legal theories. The trial court agreed with the
other person and ruled that the Bank could not commence
4 March 2001

its second foreclosure action. The Bank appealed the
decision to the Court of Appeals.
This case, if it had gone against the Bank, would have
caused significant problems for the banking industry. It is
not uncommon to secure a loan with more than one
mortgage, and a joint foreclosure action against multiple
mortgages in different counties would have been very
difficult, if not impossible, in some cases. To do so would
be an unwise use of judicial time since foreclosure on both
mortgages may not be necessary to satisfy the debtor’s
obligation to the creditor. It would make much more
sense to bring the first foreclosure action and determine
whether a deficiency amount remains following the first
foreclosure sale. If a deficiency amount does not remain,
there would be no need to foreclose on the second
property. Fortunately, the Court of Appeals decided that
Wisconsin is not a single action state and that a prior
foreclosure sale and deficiency judgment does not prevent
the creditor from foreclosing on additional security for the
debt.
One of the arguments made by the other party with an
interest in the Marshall property was that it would be a
windfall for the Bank if it were able to foreclose on all
mortgages securing the loan until the deficiency amount is
satisfied. Fortunately, the Court of Appeals agreed with
WBA that this argument did not make sense, and indicated
that in no event would the Bank recover more than the
amount previously found to be due on the note. In fact,
the Court of Appeals recognized that it would be a
windfall to the second mortgagor if the Bank could not
foreclose on the mortgage even though the debt which that
second mortgage secured has not been paid in full. A
copy of the decision may be obtained from WBA’s Tiffyn
Riese at 608/441-1207.
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This issue’s “Special Focus” section highlights both Regulation G, the regulation that requires disclosure and reporting of
CRA-related agreements, and recent comments made by Wisconsin’s DOR regarding Nevada investment subsidiaries.
Also, look to the “Compliance Notes” section for information on real estate brokerage activities, and upcoming procedural

SPECIAL FOCUS
Disclosure and Reporting of CRA-Related
Agreements under Regulation G
Notice 2001-7
The Gramm-Leach-Bliley Act (GLBA) imposes
disclosure and reporting requirements on national banks
and other insured depository institutions with respect to
certain agreements related to the Community
Reinvestment Act (CRA). In December, 2000, the OCC,
the Federal Reserve, the FDIC, and the OTS jointly issued
a final rule (“rule”) that implements these statutory
requirements. The rule became effective on April 1,
2001. This article will provide an overview of the
requirements under this new rule.
A. What agreements are covered by the disclosure and
reporting requirements?
The CRA Sunshine statute contained in GLBA requires
certain CRA-related agreements to be publicly disclosed
and reported upon annually. The new rule defines
agreements that are subject to the statute’s disclosure and
reporting requirements as “covered agreements.” An
agreement is “covered” if it meets all of the following 5
criteria:
1. The agreement is in writing.
The statute covers any agreement that is a “written
contract, written arrangement, or other written
understanding ... by an insured depository institution or
affiliate with a nongovernmental entity or person .…” A
written understanding or agreement need not be a legally
binding contract to be covered and the mutual
understanding or agreement may be reflected in one or
more documents, by one or more parties, including in a
press release by a party. The rule contains examples that

illustrate when a bank and a nongovernmental entity or
person have reached a “written” arrangement or
understanding. One example illustrates that a unilateral
written press release describing actions pursuant to a
mutual oral understanding is a written arrangement or
understanding covered by the rule. In addition, parties to
a written agreement may not avoid coverage by reaching
an oral understanding that, for example, a party will
submit or refrain from submitting oral or written
testimony or comments to a Federal banking agency or
written comments to a bank that must be included in the
bank’s CRA public file, and excluding this understanding
from the terms of the written document.
2. The parties to the agreement include an insured
depository institution or an affiliate of the institution and a
nongovernmental entity or person (NGEP).
An NGEP is defined to include any corporation,
partnership, trust, joint venture, or any other type of
organization, or any individual. Excluded from the
definition of the term are Federal, State, and tribal
governments; a Federally-chartered public corporation
that receives a specific Federal appropriation -- for
example, the Neighborhood Reinvestment Corporation; an
insured depository institution or its affiliate; and an
officer, director, employee, or representative of any of
these entities.
3. The value of the agreement exceeds certain dollar
thresholds prescribed by the statute.
This value requirement is satisfied if: (1) the agreement
provides for the bank to make cash payments or grants, or
to give other consideration (except loans), to individuals
or entities where the aggregate value of resources
provided is more than $10,000 in any calendar year; or (2)
the agreement provides for the bank to make loans to
individuals or entities where the aggregate value of the
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loan principal is greater than $50,000 in any calendar year.
In either case, the recipients of the payments, resources, or
loans are not required to be parties to the agreement. If
the terms of the agreement do not specify when funds will
be disbursed, the rule provides that the entire amount of
the funds is deemed to be disbursed in the first year of the
agreement for purposes of determining whether the
agreement meets the dollar threshold for coverage.
Annual reports are required for any year in which any
funds are provided or used pursuant to a covered
agreement.
4. The agreement is “made pursuant to, or in connection
with, the fulfillment of” the CRA.
The term “fulfillment” is defined by the statute as a “list
of factors that the appropriate Federal banking agency
determines has a material impact on the agency’s
decision” in connection with an application for a deposit
facility or assigning a rating in a CRA evaluation. Under
the rule, “fulfillment” includes providing, or refraining
from providing, comments or testimony to a Federal
banking agency about the performance under the CRA of
a bank or its CRA affiliate, and providing, or refraining
from providing, written comments that are required, under
the CRA regulations, to be included in the bank’s CRA
public file.
“Fulfillment” also includes performing any of the
activities the agencies consider under the CRA regulations
in evaluating a bank’s CRA performance “if the activity is
of a type that is likely to be given favorable consideration
by a Federal banking agency in evaluating the
performance under the CRA” of a bank that is a party to
the agreement or its affiliate. An activity is “likely to be
given favorable consideration” if, for example: (1) an
agency has favorably considered the activity in reviewing
the CRA performance of a particular bank; (2) it addresses
a deficiency that an agency cited in its most recent public
evaluation of the performance of the bank; or (3) it is of
the type that has been favorably considered by the
agencies in reviewing the CRA performance of
comparable banks.

5. The agreement is with an NGEP that has had a “CRA
communication” with the bank.
The statute excludes from coverage agreements between a
bank and a party who “has not commented on, testified
about, or discussed with the institution, or otherwise
contacted the institution” about the CRA. Coverage under
the statute is not limited to NGEPs that have filed formal
comments or testimony in connection with a bank’s CRA
examination or application for a deposit facility. The rule
therefore requires that these communications have a
certain content, as well as satisfy certain timing
requirements, and occur with individuals who have actual
or imputed knowledge of the communication.
(a) Content and timing. The rule defines the following
communications by an NGEP as “CRA communications”:


Any written or oral comment or testimony
provided by an NGEP to a Federal banking
agency about the adequacy of performance under
the CRA of a bank, any affiliated insured
depository institution, or any “CRA affiliate” of
the bank is a CRA communication if it occurred
within 3 years before the NGEP and the bank (or
its affiliate) entered into the agreement. A “CRA
affiliate” is an affiliate whose activities are
considered by the institution’s appropriate
Federal banking agency (AFBA) in evaluating
the institution’s CRA performance, or an affiliate
that the institution designates as a “CRA
affiliate” prior to entering into a covered
agreement.



Any written comment submitted by an NGEP to
the bank that discusses the adequacy of the
bank’s performance under the CRA and that must
be included in the bank’s CRA public file is a
CRA communication if it occurred within 3 years
before the NGEP and the bank (or its affiliate)
entered into the agreement.



An oral communication with a bank (or its
affiliate) in which the NGEP discusses providing
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(or refraining from providing) comments or
testimony to the Federal banking agency about
the adequacy of performance under the CRA of a
bank, any affiliated insured depository
institution, or any CRA affiliate of the bank, or
providing (or refraining from providing) written
comments that must be included in the bank’s
CRA public file is a CRA communication. These
communications are CRA communications if the
oral communication is made in connection with
the NGEP’s request to, or the bank’s or affiliate’s
agreement to, take (or refrain from taking) any
action that is in fulfillment of the CRA and the
oral communication occurred within 3 years
before the NGEP and the bank (or its affiliate)
entered into the agreement.




Any other oral communication by an NGEP to
the bank (or its affiliate) about the adequacy of
the bank’s (or its CRA affiliate’s or any affiliated
insured depository institution’s) CRA
performance is a CRA communication if it
occurred within 1 year before the NGEP and the
bank (or its affiliate) entered into the agreement.
A CRA communication that occurs after an
agreement is entered into is irrelevant for
purposes of determining whether that agreement
is covered.

(b) Knowledge. The rule requires that both the bank (or its
affiliate) and the NGEP have knowledge of the CRA
communication.
The institution has knowledge if certain individuals -- an
employee who approves, directs, authorizes, or negotiates
the agreement with the NGEP, or a CRA compliance
officer or executive officer who knows that the bank or
affiliate is negotiating or intends to negotiate an agreement
with the NGEP or knows that the NGEP will seek to
negotiate an agreement with the bank or its affiliate -have knowledge of the communication. The bank would
also be deemed to have knowledge under certain
circumstances, such as if an NGEP testifies concerning the
bank’s CRA record at a public hearing or if the Federal
banking agency forwards to any person in the bank, in
writing, a comment that the agency has received from an
NGEP. Comparable provisions apply to determine when
the NGEP has knowledge of the communication.
B. What agreements are not covered by the disclosure
and reporting requirements?
In addition to the specific exclusion for agreements where
there has been no CRA communication between the bank
and an NGEP, the rule contains two other exclusions from
the disclosure and reporting requirements for agreements

that otherwise meet the criteria for coverage. A covered
agreement does not include:


“any individual mortgage loan;” or



“a specific contract or commitment for a loan or
extension of credit to individuals, businesses,
farms, or other entities, if the funds are loaned at
rates not substantially below market rates and if
the purpose of the loan or extension of credit
does not include any re-lending of the borrowed
funds to other parties.”

By contrast, general commitments to make loans -- e.g.,
Bank A commits to Community Organization X that it
will make $1 million in community development loans
over a 3-year period but does not specify who will get the
loans or on what terms -- are not excluded from the rule.
These general commitments must therefore be disclosed
and reported if the other criteria for coverage are satisfied.
C. How do parties to a covered agreement comply with
the disclosure and reporting requirements?
The statute and the rule impose two types of disclosure
requirements: (1) disclosures concerning each covered
agreement, and (2) annual reporting requirements
concerning all covered agreements involving the reporting
party.
The statute requires “each party” to a covered agreement
entered into after November 12, 1999, to disclose the
agreement, “in its entirety,” to the AFBA that supervises
the insured depository institution that is a party to the
agreement, and to the public.
Remember, the statutory disclosure and reporting
requirements apply to covered agreements entered into by
insured depository institutions or their affiliates. Under
the regulation, an “affiliate” is any company that controls,
is controlled by, or is under common control with another
company. A covered agreement entered into by an
affiliate of a national bank would, for example, be
disclosed to the OCC as the AFBA for the national bank.
In the case where the affiliate is also an insured depository
institution, however, the regulation permits all of the
insured depository institution (or affiliate) parties to
disclose the agreement by jointly filing a copy with each
AFBA that supervises any of the insured entities.
The rule requires banks to make disclosure to the relevant
supervisory agency within 60 days of the end of each
calendar quarter either by filing a copy of the covered
agreement with that agency or by providing the agency
with a list of covered agreements entered into in that
calendar quarter. As used in the rule, the term “relevant
supervisory agency” means the AFBA for a bank (or its
subsidiary) that is a party to a covered agreement; the
April 2001 3

WBA COMPLIANCE JOURNAL
AFBA for a bank (or its subsidiary) or its CRA affiliate
that provides money or services pursuant to the
agreement, whether or not it is a party to the agreement;
and the AFBA for a holding company that is a party to the
agreement. A bank that elects to provide a list must
submit a copy of any agreement on the list within 7
calendar days of receiving a request for the agreement
from the agency. An NGEP is required to provide a copy
of a covered agreement to the appropriate agency only
upon the agency’s request.
Both the bank (or its affiliate) and the NGEP are required
to make disclosure to the public by making a copy of the
covered agreement available upon request.
The rule also requires each bank (or its affiliate) and each
NGEP that is a party to a covered agreement entered into
on or after May 12, 2000, to file an annual report with the
AFBA for the insured institution party. Pursuant to the
statute, the reporting requirements are different for the two
types of entities. The bank’s (or its affiliate’s) report must
include all of the following information:


Payments, fees, or loans made to, or received
from, any party to the covered agreement and the
terms and conditions of those payments, fees, or
loans.



Aggregate data on loans, investments, and
services provided by each party in its community
pursuant to the covered agreement. (The
institution, however, is not required to provide
information about another party if the institution
does not have the information or if the
information will be included in the other party’s
annual report.)



Any other information required by the AFBA’s
implementing regulations.

The NGEP must report to the bank’s AFBA “an
accounting of the use of funds received pursuant to the
covered agreement during the preceding 12 months. The
NGEP’s accounting must include “a detailed, itemized list
of the uses to which [the] funds have been made,
including compensation, administrative expenses, travel,
entertainment, consulting and professional fees” and
“other expenses and uses” (which must be specified).
In the case of funds used for a “specific purpose” (defined
as a purpose that is more specific than the categories on
the statutory list), however, the NGEP may, at its option,
satisfy the reporting requirements by identifying the
specific purpose and indicating the amount spent for that
purpose.
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The rule provides that NGEPs may use reports prepared
for other purposes -- including, for example, Internal
Revenue Service Form 990, annual reports to members, or
audited or unaudited financial statements -- to satisfy the
CRA Sunshine reporting requirements so long as those
other reports contain all the information that the statute
requires. The rule permits an NGEP or bank (or its
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(or its affiliate) is a party to 2 or more covered
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rule, and for annual reporting that relate to fiscal years that
end on or before December 31, 2000.
D. May any information be withheld from disclosure to
the public or to the Federal banking agencies?
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be protected from disclosure. A party is permitted to
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disclosure to the agencies) if the party believes that the
Federal banking agency could withhold the information
pursuant to the Freedom of Information Act (FOIA).
Certain types of information may not be withheld from
disclosure, however. The rule lists the types of
information that the parties must disclose in all
circumstances, including the names and addresses of the
parties; the amount of payments, loans, or other
consideration to be provided by any party; a description of
how the resources provided are to be used; the term of the
agreement (if the agreement establishes a term); and
anything else that the relevant agency determines must be
disclosed. Although there will be no prior agency review
of any redactions of information by a party, a member of
the public that receives a copy of a covered agreement in
which information has been withheld may ask the relevant
Federal banking agency to determine whether any of the
information withheld should be disclosed.
E. What are the consequences of noncompliance with
the disclosure and reporting requirements?
The statute includes express provisions authorizing the
agencies to take certain actions against NGEPs who do not
comply with it. First, an agreement is unenforceable if an
NGEP “willfully fails to comply with [the statute] in a
material way.” The determination of “willful failure to
comply” is made by the AFBA for the regulated entity that
is a party to the agreement. The agreement becomes
unenforceable under this provision “after the offending
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party has been given notice and a reasonable period of
time to perform or comply.” The rule provides that the
agreement becomes unenforceable only by the
noncomplying party.
Second, if an NGEP diverts funds received under a
covered agreement for personal financial gain, the AFBA
may require the culpable party to disgorge the funds, or to
prohibit that party from being a party to a covered
agreement for a period not to exceed 10 years, or both.
Under the rule, an AFBA may take these actions if a court
or other body of competent jurisdiction determines that the
conditions specified in the statute have occurred.
Finally, the statute says expressly that none of its
provisions shall be construed “as authorizing any [AFBA]
to enforce the provisions of any agreement” that it covers.
The rule contains a similar provision. The agencies,
however, retain the authority to enforce compliance with
the disclosure and reporting requirements of the regulation
under the enforcement provisions contained in section 8 of
the FDIA.

WBA. WBA is not, however, able to independently
analyze the Department’s comments.
The Department informed the WBA that, in its view,
banks have gradually progressed from initially transferring
only securities to the current practice of transferring a
substantial portion of the bank’s securities and loan
portfolio to investment subsidiaries. The Department
suggested during the meeting that banks may face audits
of investment subsidiary activities in the future. The
following are some activities that the Department
indicated may merit increased scrutiny:


transfer of substantially all income to the
investment subsidiary while the bank retains the
expenses, which may result in the Wisconsin
bank having no income and paying no Wisconsin
franchise or income tax while the subsidiary
shows a profit;



transfer of a substantial portion of particular
types of loans to the investment subsidiary. The
Department indicated that previously banks
transferred some of their loans to the investment
subsidiaries, but now those transfers appear in
some cases to include all of a bank’s loans of one
type or another (for example, all of its car loans);



transfer of a large portion of the bank’s total
loans to the investment subsidiary;



the lack of authority for the investment
subsidiary to select the loans which it is willing
to purchase and the fact that the investment
subsidiary has no role in the decision making
process;



continuous lending of securities by the
investment subsidiary back to the bank. The
Department feels that the bank is essentially
paying for the use of its own funds, which results
in additional expense to the bank and greater
income to the investment subsidiary, and that this
is problematic. The frequency of the securities
lending activity may also be a problem;
making the risk-management function of the
bank play a subservient role to the bank’s desire
to minimize taxes.

Copies of the final rule and helpful compliance charts
describing the disclosure and reporting requirements,
trigger dates and transition rules contained in the
regulation may be obtained from WBA.
This article is provided for informational purposes only.
It is not intended, nor should it be construed, as legal
advice. If legal advice is needed, such advice should be
obtained from a competent legal professional.

Investment Subsidiaries
Notice 2001-8
Banks establishing Nevada investment subsidiaries
routinely request informal rulings that investment
subsidiary activities do not constitute nexus with
Wisconsin. Recently, WBA became aware that the
Wisconsin Department of Revenue has begun including a
new sentence in its informal letter rulings, which states
that “the department will be reviewing the actual activities
of Nevada investment subsidiaries in the future to
determine on a case-by-case basis if the subsidiary is just
holding and managing its investments pursuant to its
investment guidelines or if it is the repository of all of the
Wisconsin bank’s business.” The Department’s particular
emphasis appears to be on loan participations transferred
by banks to their investment subsidiaries. The WBA
recently met with the Department to clarify the
Department’s reasons for including this new sentence in
its informal letter rulings. The purpose of this article is to
inform the membership of the Department’s statements to



The WBA is not taking any position with regard to the
Department’s views regarding the level of the banks’
transfers to investment subsidiaries or with its
characterizations regarding Wisconsin tax law. However,
given the Department’s comments made to the WBA and
in its informal letter rulings, the WBA encourages banks
to evaluate their current practices and to discuss these
issues with their tax or legal advisors. I
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This issue of WBA Compliance Journal contains several important features. The “Special Focus” section discusses the
requirement for institutions to have in place, by July 1, 2001, a policy and program that safeguards customer information.
Also, look to the good news contained in the “Judicial Spotlight” section regarding a bank’s ability to foreclose on a
second mortgage!

SPECIAL FOCUS
Guidelines Establishing Standards for
Safeguarding Customer Information
Notice 2001-9
Introduction
In the January 2001 issue of WBA Compliance Journal,
we reported that the Board of Governors of the Federal
Reserve System, the Federal Deposit Insurance
Corporation, the Office of the Comptroller of the
Currency and the Office of Thrift Supervision (the
agencies) jointly issued guidelines establishing standards
for safeguarding customer information as required by the
Gramm-Leach-Bliley Act (GLBA). This article provides
a more detailed overview of the guidelines, as it necessary
for financial institutions to adopt a security policy and
program to protect customer information pursuant to the
guidelines by July 01, 2001.
Under GLBA, the agencies’ standards relating to the
administrative, technical, and physical safeguards of
customer information must carry out the following
objectives:
•

Ensure the security and confidentiality of customer
information;

•

Protect against any anticipated threats or hazards to
the security or integrity of such information; and

•

Protect against unauthorized access to or use of
customer information that could result in substantial
harm or inconvenience to any customer.

Information Security Program
As indicated, the guidelines require financial institutions
to establish an information security program. The
program must include administrative, technical and
physical safeguards appropriate to the size and complexity
of the institution and the nature and scope of its activities.
Therefore, as part of the development of the program,
institutions are required to:
•

Identify and assess the risks that may threaten
customer information;

•

Develop a written plan containing policies and
procedures to manage and control these risks;

•

Implement and test the plan; and

•

Adjust the plan on a continuing basis to account for
changes in technology, sensitivity of customer
information, and internal or external threats to
information security.

Involvement of the Board of Directors
Involvement of an institution’s board of directors is a
crucial component of a compliant and successful
information security program. The guidelines describe the
responsibilities of the board of directors and management
in developing and implementing the program. The board,
or an appropriate board committee, is expected to:
•

Approve the institution’s written information security
program that complies with these guidelines;
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•

Oversee efforts to develop, implement and maintain
an effective information security program, including
regularly reviewing reports filed by management;

•

Identify reasonably foreseeable internal and external
threats that could result in unauthorized disclosure,
misuse, alteration, or destruction of customer
information or information systems;

•

Assign specific responsibility for program
implementation; and

•

Assess the likelihood and potential damage of these
threats, taking into consideration the sensitivity of
customer information; and

In addition, each institution must report to its board of
directors, or an appropriate committee of the board, at
least annually, information regarding:

•

Assess the sufficiency of policies procedures,
customer information systems, and other
arrangements in place to control risk.

•

Risk assessment;

Management and Control of Risk

•

Risk management and control decisions;

•

Service provider arrangements;

•

Results of testing;

•

Security breaches and violations of security and
management’s response; and

The guidelines also describe each institution’s
responsibility to manage and control risk. In doing so,
each institution must design a security information
program to control identified risks commensurate with the
sensitivity of the information as well as the complexity
and scope of the institution’s activities. Therefore,
an institution must consider, as part of its security
program, whether the following security measures are
appropriate to manage and control risk:

•

Recommendations for changes in the information
security program.

•

Review management reports.

•

Access controls on customer information systems,
including controls to authenticate and permit access
only to authorized individuals and controls to prevent
employees from providing customer information to
unauthorized individuals who may seek to obtain this
information through fraudulent means;

•

Access restrictions at physical locations containing
customer information, such as buildings, computer
facilities, and records storage facilities to permit
access only to authorized individuals;

•

Encryption of electronic customer information,
including while in transit or in storage on networks or
systems to which unauthorized individuals may have
access;

Assessment of Risk
The guidelines set forth the elements of a comprehensive
risk-management plan designed to control identified risks
and achieve the overall objective of ensuring the security
and confidentiality of customer information. It identifies
the factors an institution should consider in evaluating the
adequacy of its policies and procedures to effectively
manage these risks commensurate with the sensitivity of
the information, as well as the complexity and scope of
the institution and its activities. These elements will
provide general parameters for institutions of varying
sizes, scopes of operation and risk-management structures.
Thus, financial institutions should:
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•

Procedures designed to ensure that customer
information system modifications are consistent with
the institution’s information security program;

•

Require its service providers by contract to implement
appropriate measures to designed to meet the
objectives of the guidelines; and

•

Dual control procedures, segregation of duties, and
employee background checks for employees with
responsibilities for, or access to, customer
information;

•

•

Monitoring systems and procedures to detect actual
and attempted attacks on, or intrusions into, customer
information systems;

Where indicated by the institution’s risk assessment,
monitor its service providers to confirm that they
have satisfied their obligations. As a part of this
monitoring, the institution should review audits,
summaries of test results, or other equivalent
evaluations.

•

Response programs that specify actions to be taken
when the institution suspects or detects that
unauthorized individuals have gained access to
customer information systems, including appropriate
reports to regulatory and law enforcement agencies;

•

Measures to protect against destruction, loss, or
damage of customer information due to potential
environmental hazards, such as fire and water damage
or technological failures.

•

Train staff to implement the institution’s security
program; and

•

Regularly test the key controls, systems and
procedures of the information security program. The
frequency and nature of such tests should be
determined by the institution’s risk assessment. Tests
should be conducted or reviewed by independent third
parties or staff independent of those that develop or
maintain the security programs.

Oversight of Outsourcing Arrangements
To confirm that its service providers have implemented an
effective information security program to protect customer
information and customer information systems consistent
with these guidelines, an institution should:
•

Exercise appropriate due diligence in selecting it
service providers;

Until July 1, 2003, a contract that a bank has entered into
with a service provider to perform services for it or
functions on its behalf satisfies these oversight provisions
even if the contract does not include a requirement that the
servicer maintain the security and confidentiality of
customer information, as long as the institution entered
into the contract before March 5, 2001.
Adjustment of Program
Because an institution’s operations evolve over time, the
guidelines require the institution to monitor, evaluate, and
adjust, as appropriate, the information security program in
light of any relevant changes in technology, the sensitivity
of its customer information, internal or external threats to
information, and changing business arrangements, such as
mergers and acquisitions, alliances and joint ventures,
outsourcing arrangements, and changes to customer
information systems.
Conclusion
While preparation and delivery of privacy notices by July
1, 2001 has been the primary focus for most institutions
during the last several months, the requirement to have in
place, by that same date, a customer information security
policy and program cannot be overlooked. Institutions
need to be working on their information security policies
and programs now. The good news is that institutions
already have in place many of the standards described by
the guidelines. The bad news is that not much time
remains before the July 1 deadline arrives.I

JUDICIAL SPOTLIGHT
UPDATE!! Ability to Foreclose on a Second
Mortgage - Bank of Sun Prairie v. Marshall
Development Company, et al.
In the March 2001 issue of WBA Compliance Journal, we
reported that the Wisconsin Court of Appeals reversed the

trial court, agreeing with the Bank of Sun Prairie (Bank)
and the Wisconsin Bankers Association (WBA) in the
Bank of Sun Prairie v. Marshall Development Company,
et al. case, holding that the Bank’s foreclosure on a first
mortgage and a deficiency judgment at that time does not
prevent the Bank from foreclosing on the second mortgage
May 2001 3
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This issue’s “Special Focus” section reports the New UCC Article 9 will likely be signed into law by July 1, but not
without an amendment that may have significant impact on Ag lenders. This section also contains helpful information to
prevent identity theft and pretext calling. Be sure to read the “Compliance Notes” section to find out what examiners may

SPECIAL FOCUS
Update on New UCC Article 9
Notice 2001-10
The State Senate and Assembly have OK’d New UCC
Article 9, legislation intended to establish nationwide
uniformity for laws related to security interests in personal
property. Gov. Scott McCallum is expected to sign SB 9
into law before the July 1 deadline. WBA made two
positive changes to the otherwise uniform law, including
removing the UCC filing termination fee and the
automatic $500 award for certain compliance violations.
On the down side for bankers is a provision that gives
agricultural input suppliers a priority lien in crops. WBA
vigorously opposed the amendment but was forced to
compromise because of strong legislative pressure. UCC
Article 9 will allow a creditor, most likely an agribusiness,
to have a priority production-money security interest in
crops for extending credit for seed, fertilizer, or chemicals.
In order to secure this priority production-money security
interest, the agribusiness or other creditor must perfect its
security interest by filing and notifying the primary lien
holder by certified mail not less than 20 days nor more
than 30 days before the credit is extended. The notice
must provide a statement that the creditor expects to
acquire a production-money security interest in the crops,
provide a description of the crops, the name and mailing
address of the creditor giving the notice, the name and
mailing address of the debtor, the name and mailing
address of the lender receiving the notice, the date when
the transaction will take place, and the amount of credit to
be extended. Creditors holding liens that would otherwise
take priority over these production-money liens need to be
mindful of this new development. Creditors may help
themselves by extending credit for seed, fertilizer, or
chemicals, before an agribusiness does the same. For
more information regarding New UCC Article 9, see the

March 2001 issue of WBA Compliance Journal. In
addition, WBA will conduct UCC workshops on
September 25 and 26 at Eau Claire and Madison,
respectively.

Guidance on Identity Theft and Pretext
Calling
Notice 2001-11
I. Introduction
Identity theft is described as to knowingly use, without
lawful authority, a means of identification of another
person with the intent to commit a crime. Pretext calling
is described as obtaining and/or collecting customer
information by means of false or fraudulent statements to
an officer, employee, agent or customer of a financial
institution. Identity theft and pretext calling are two forms
of fraud that have seen an alarming increase in frequency
in recent years.
The Federal Reserve Board of Governors (FRB), the
Federal Deposit Insurance Corporation (FDIC), the Office
of the Comptroller of the Currency (OCC), and the Office
of Thrift Supervision (OTS), (collectively, the Agencies)
have each issued separate but consist guidance that
addresses identity theft and pretext calling. The purpose
of the guidance is to inform institutions about
developments in these two areas of consumer bank fraud.
In addition, the guidance also includes instructions on
completing Suspicious Activity Reports (SARs) to report
offenses associated with identity theft and pretext calling,
i.e., posing as a customer or someone authorized to have
customer information in order to obtain confidential
customer data.
The guidance is issued in response to provisions in the
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Gramm-Leach-Bliley Act (GLBA) that direct the
Agencies to review their regulations and guidelines to
ensure that financial institutions have policies, procedures
and controls in place to prevent the unauthorized
disclosure of customer financial information and to deter
and detect fraudulent access to such information. This
guidance supplements Guidelines on customer
information security issued on February 1 pursuant to
section 501(b) of the GLBA. Those Guidelines take effect
on July 1, 2001. For more information on the Guidelines,
see the March 2001 and May 2001 issues of WBA
Compliance Journal.

provided on an application are from the same geographical
area.

This article is an overview of the information and
suggestions provided by the Agencies to assist financial
institutions in avoiding identity theft and pretext calling
schemes.

When opening a new account, an institution should, where
possible, check to ensure information provided on an
application has not previously been associated with
fraudulent activity. For example, if an institution uses a
consumer report to process a new account application and
the report is issued with a fraud alert, the institution’s
system for credit approval should flag the application and
ensure the individual is contacted before it is processed.

II. Protecting Customer Information to Prevent
Identity Theft and Pretext Calling
The Agencies strongly suggest that financial institutions
take various steps to safeguard customer information and
reduce the risk of loss from identity theft and pretext
calling. These include: (1) establishing procedures to
verify the identity of individuals applying for financial
products; (2) establishing procedures to prevent fraudulent
activities related to customer information; and (3)
maintaining a customer information security program.
Each of these steps will be discussed below.
A. Verification Procedures
Verification procedures for new accounts should include,
as appropriate, steps to ensure the accuracy and veracity of
application information. These could involve using
independent sources to confirm information submitted by
a customer; calling a customer to confirm the customer
has opened a credit card or checking account; using an
independently verified telephone number; or verifying
information through an employer identified on an
application form. A financial institution can also
independently verify the zip code and telephone area code

B. Fraud Prevention
To prevent fraudulent address changes, institutions should
verify customer information before executing an address
change and send a confirmation of the address change to
both the new address and the address of record. If an
institution gets a request for a new credit card or new
checks in conjunction with a change of address
notification, it should verify the request with the customer.

C. Information Security
As earlier indicated, the Agencies issued Guidelines on
the security of customer information (“Interagency
Guidelines for the Safeguarding of Customer Information
by Financial Institutions). These Guidelines require
financial institutions to implement a comprehensive
information security program that includes appropriate
administrative, technical, and physical safeguards for
customer information. To prevent pretext callers from
using pieces of personal information to impersonate
account holders in order to gain access to their account
information, the Guidelines require institutions to
establish written policies and procedures to control access
to customer information.
Other measures that may reduce the incidence of pretext
calling include limiting the circumstances under which
customer information may be disclosed by telephone. For
example, an institution may decide to restrict employees
from releasing information over the telephone unless the
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requesting individual provides a proper authorization code
(other than a commonly used identifier). Institutions can
also use Caller ID or a request for a call back number as
tools to verify the authenticity of a request. Institutions
should train employees to recognize and report possible
indicators of attempted pretext calling. They should also
implement testing to determine the effectiveness of
controls designed to thwart pretext callers, and may
consider using independent staff or third parties to conduct
unscheduled pretext phone calls to various departments.
III. Reporting Suspected Identity Theft and Pretext
Calling.
Financial institutions are required by regulation to report
all known or suspected criminal violations to law
enforcement and regulatory agencies on SARs. Criminal
activity related to identity theft or pretext calling has
historically manifested itself as credit or debit card fraud,
loan or mortgage fraud, or false statements to the
institution, among other things.
As a means of better identifying and tracking known or
suspected criminal violations related to identity theft and
pretext calling, an institution should, in addition to
reporting the underlying fraud (such as credit card or loan
fraud) on a SAR, also indicate within the SAR that such a
known or suspected violation is the result of identity theft
or pretext calling. Specifically, when identity theft or
pretext calling is believed to be the underlying cause of
the known or suspected criminal activity, the reporting
institution should, consistent with the existing SAR
instructions, complete a SAR in the following manner:






In the event the only known or suspected
criminal violation detected is the identity theft or
pretext calling, then write in "identity theft" or
"pretext calling," as appropriate, in the "Other"
category in Part III, Box 35, and provide a
description of the activity in Part V of the SAR.

IV. Training of Personnel and Consumer Education
Training of an institution’s personnel coupled with
educating consumers are essential elements to thwart the
efforts of identity thieves and pretext callers. Institutions
should assist their customers who are victims of identity
theft and fraud by having trained personnel to respond to
customer inquiries; by determining whether an account
should be closed immediately after a report of
unauthorized use; and by prompt issuance of new checks
or new credit, debit or ATM cards. If a customer has
multiple accounts with the institution, it should assess
whether any other account has been the subject of
potential fraud.
There are a variety of resources available to assist
institutions in these endeavors. For instance, WBA
created a model statement stuffer and an educational
column that can be used by its members to alert and
educate customers. Copies of these materials may be
obtained at no charge from WBA’s Cheryl McCollum at
608/441-1217. In addition, the FDIC and FTC provide a
number of materials that can be accessed online at their
web sites. Access FDIC at www.fdic.gov, and FTC at
www.consumer.gov/idtheft.
V. Conclusion

In Part III, Box 35, of the SAR, check all
appropriate boxes that indicate the type of known
or suspected violation being reported and, in
addition, in the "Other" category, write in
"identity theft" or "pretext calling," as
appropriate.
In Part V of the SAR, in the space provided for
the narrative explanation of what is being
reported, include the grounds for suspecting
identity theft or pretext calling in addition to the
other violation being reported.

It is likely that identity theft and pretext calling activities
will continue to increase, as has been the case in the last
several years. These types of crimes pose significant risk
of loss to financial institutions and their customers. It is
important for financial institutions to take preventive
measures to help themselves and their customers from
being victimized by these schemes. Institutions should
develop policies, practices, and procedures in accordance
with the guidance issued by the Agencies as a key
preventive measure. The other key measure is for
institutions to help educate their customers.

REGULATORY SPOTLIGHT
FRB Issues Final Rules on Section 23A of
Federal Reserve Act.
Section 23A of the Federal Reserve Act (FRA) restricts

the ability of a member bank to fund its affiliates through
asset purchases, loans, or certain other transactions
(covered transactions). The FRB is adopting an
interpretation that would expand the types of asset
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This issue of WBA Compliance Journal contains important time-sensitive information on several topics. The “Special
Focus” section addresses Wisconsin’s new UCC Article 9, which became effective on July 1. Also, the “Compliance
Notes” section announces the new backup withholding rate which must be applied to amounts paid after this August 6,
and discusses FTC’s reversal on obtaining credit reports in connection with commercial transactions.

SPECIAL FOCUS
attachment to the UCC-1Ad. The combination of
the UCC-1 and the UCC-1Ad replaces the old
UCC-3 as the fixture filing.

Filing UCC Forms Beginning July 1, 2001
Notice 2001-12
I. Introduction
Wisconsin has enacted new UCC Article 9 effective July
1, 2001. Lenders in Wisconsin are in the process of filing
UCC forms with DFI and the Registers of Deeds in
accordance with the requirements of new UCC Article 9.
Several issues and questions have arisen regarding the
procedures for filing the UCC forms under new UCC
Article 9. This Article addresses some of those issues and
questions.
II. What UCC Forms to File
The new UCC forms for use in Wisconsin beginning July
1, 2001, are the following:

B.

National UCC Financing Statement Addendum
(UCC-1Ad)
Use the UCC-1Ad to add a debtor, collateral or
secured party to a previously filed UCC-1. Also
use with the UCC-1 to file as a fixture filing (or a
timber or minerals filing).

C.

National UCC Financing Statement Amendment
(UCC-3)
Use the UCC-3 for “true” continuations,
assignments, certain other amendments, such as a
change in the name or address of the debtor, and
terminations. All are called “amendments” under
new UCC Article 9.

A. National UCC Financing Statement (UCC-1)
Use the UCC-1 as the initial financing statement
filed with DFI or the Register of Deeds, as
appropriate, beginning July 1, 2001, and to file as
the “initial financing statement in lieu of a
continuation statement” if required under new UCC
Article 9.
If the UCC-1 is filed as a fixture filing (or a timber
or minerals filing) with the Register of Deeds, be
sure to check the box on line 6 of the UCC-1, attach
the UCC-1Ad, check the box on line 13 of the
UCC-1Ad to indicate it is a fixture filing (or a
timber or minerals filing) and describe the real
estate on line 14 of the UCC-1Ad or in a separate

D. National UCC Financing Statement Amendment
Addendum (UCC-3Ad)
Use the UCC-3Ad to add information to the UCC3, such as a legal description or description of
collateral which cannot be accommodated in the
space provided on the UCC-3.
Always be sure to enter the initial financing statement file
number on all filed UCC forms. Each of the new UCC
forms is accompanied by a set of instructions. Be sure to
read the instructions prior to using the forms. They
contain very important and helpful information for the
lender.
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III. Where to File
In general, the UCC-1 must be filed in the state of the
debtor’s location, except for fixture filings, filings on
minerals, filings on timber to be cut and filings for
statutory agricultural liens.
A. These are the locations for the various types of
debtors:

1. All financing statements are to be filed with
DFI, except for filings on minerals, timber to be
cut and fixture filings.
2. Fixture filings, filings on timber to be cut and
filings on minerals are to be made in the office
of the Register of Deeds where the mortgage
would be filed on the related real estate.
IV. Who Signs the Financing Statement

1. An individual debtor is located in the state of his
or her principal residence.
2. A registered organization (an organization
which is organized under the law of the state by
a filing with the state, for example, a
corporation, limited liability company, or
limited partnership) is located in the state where
it is organized.
3. Except for a registered organization, an
organization that has only one place of business
is located in the state of its place of business.
4. Except for a registered organization, an
organization with more than one place of
business is located in the state of its chief
executive office.
5. For a fixture filing, filing on minerals and filing
on timber to be cut, file in the state where the
fixtures, timber to be cut or wellhead or
minehead is located.
6. For a statutory agricultural lien, file in the state
where the farm products are located.
B. If Wisconsin is the proper state for filing, file the
new UCC forms under these rules:

Nobody. There are no signature lines on the new UCC
forms. A secured party can file a financing statement if
authorized by the debtor to make the filing. The secured
party is automatically authorized by new UCC Article 9 to
file a financing statement on the collateral described in the
security agreement signed by the debtor. The new WBA
security agreements take the additional precaution of
granting an express authorization to the secured party to
file the financing statement for the collateral described in
the security agreement. The debtor’s authorization is also
required for any amendment to a financing statement that
adds collateral or a debtor. A secured party may not
simply add a new description of collateral (such as the
new description of collateral contained in the new WBA
security agreements) to the financing statement without
authorization from the debtor, and that authorization may
be obtained by the debtor signing an amended security
agreement incorporating the new collateral description. A
filed financing statement is ineffective if it is not
authorized by the debtor.
The filing of other amendments, including termination
statements, requires the secured party’s authorization.
However, the debtor is authorized to file a termination
statement if the secured party fails to file a termination
statement as required under new UCC Article 9.
V. How to Describe the Collateral
A financing statement is sufficient only if it indicates the
collateral covered by the financing statement. New UCC
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Article 9 provides two “safe harbors” for purposes of
describing the collateral. First, the lender may use the
same description of collateral as required for the security
agreement (for example, “all equipment” or “all
inventory” if appropriate). Second, the lender may use a
general description of the collateral such as “all assets” or
“all personal property” in the financing statement if the
lender in fact takes a security interest in all assets or all
personal property (such as in the GBSA WBA 447 and the
Farm Security Agreement WBA 711).
In addition, a fixture filing, filing on minerals or filing on
timber to be cut must include an indication that it covers
this type of collateral, that it is to be filed in the real estate
records, a description of the real property, and if the
debtor does not have an ownership interest in the real
estate, the name of the record owner.
In general, the best practice may be to include a
description of the collateral in the financing statement
which is identical to the description of collateral contained
in the security agreement. However, as discussed above,
the lender may substitute in the financing statement a
more general description such as “all assets” or “all
personal property” if appropriate in the transaction. The
FIPCO loan automation software does not automatically
print these more general descriptions, but a lender using
the software may type these general descriptions on its
financing statement if appropriate in the transaction.
Remember that a general description such as “all assets” is
not sufficient for the security agreement.
If the space for the description of real estate on the UCC1Ad in a fixture filing is not sufficient, the lender may
attach an additional sheet for purposes of describing the
real estate, and reference the attachment in the space for
the description of real estate on line 14 of the UCC-1Ad.
If the lender uses an additional sheet to complete the
description, use an 8-1/2 x 11 sheet and put the name of
the first debtor shown on the financing statement at the top
of the sheet.
FIPCO is programming an attachment sheet to the UCC1Ad for use on Financial Link. When the UCC-1Ad
appears as a required document for a fixture filing, or a
filing on minerals or timber to be cut, the legal description
if it is more than seven lines, and the name and address of
the record owner if entered by the lender, will
automatically appear on the attachment prepared by
FIPCO, and the UCC-1Ad will reference the attachment in
the space for the legal description and, if appropriate, for
the name and address of the record owner. The
attachment prepared by FIPCO will be made available in
the next update to Financial Link.

For a lender which files a fixture filing with the Register
of Deeds and a UCC-1 with DFI on the same collateral
(for example, where a general description of collateral
includes fixtures as well as other personal property), it
may be the best practice to prepare a separate UCC-1 for
filing with DFI (and not checking the box on line 6 and
not including an attached addendum or attached
description of real estate). The attached description of real
estate is not necessary when filing with DFI, but if filed,
will require the payment of an additional fee. If the lender
follows this practice, it should make sure that the
description of collateral on the UCC-1 does not reference
an attached description of real estate. If it does reference
an attached description of real estate, the lender should
probably include the attachment even though it will be
required to pay an additional fee beyond the standard
filing fee.
Keep in mind that the standard filing fee for a UCC-1 with
DFI is $20, which includes one UCC-1Ad, and $40 if the
UCC-1 includes more than one UCC-1Ad. The filing fee
for a UCC-1 which includes an attachment which is not a
UCC-1Ad is $60. The filing fee for the Register of Deeds
is $10 for the first page (e.g. UCC-1 form without a UCC1Ad), and $ 2 for each additional page. This means that a
UCC-1 filed with a UCC-1Ad will cost $12, and if one
attachment is also included, the total will be $14.
VI. How to Identify the Debtor’s Name
The financing statement must identify the name of the
debtor. If the debtor is an individual, the financing
statement must provide the name of the individual. If the
debtor is an organization, the financing statement must
include the organization name. If the debtor is a
registered organization, the financing statement must
provide the name of the organization indicated on the
public record of its state of organization. If the debtor is
an organization and does not have a name, the financing
statement must provide the names of the partners,
members, associates or other persons comprising the
debtor.
If any mistake is made in the debtor’s name, the financing
statement is seriously misleading. However, the financing
statement continues to be effective if a filing office
computer search run by the debtor’s correct name turns up
the financing statement with the incorrect name. If the
search does not turn up the financing statement with the
incorrect name, the financing statement is not effective.
A financing statement that provides only a tradename or
d/b/a for the debtor is not sufficient. Furthermore, a
financing statement is generally not ineffective simply
because it fails to include a tradename for the debtor. If
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the lender wishes to include a tradename or d/b/a for the
debtor, it must make certain that it first correctly identifies
the legal name of the debtor on the appropriate debtor
name lines and then adds the tradename either as an
additional debtor or on line 8 of the UCC-1. The lender
may wish to add the tradename or d/b/a on line 8 as a
cross reference for internal purposes. However, DFI will
not file the UCC-1 against tradename or d/b/a identified
on line 8. DFI will only file against the names identified
on the debtor name lines of the financing statement. Note
that the FIPCO loan origination software will not print the
names of individuals and organizations (including
tradenames and d/b/a’s) as debtors on the same financing
statement. It will be necessary for the lender to use an
additional financing statement if it wishes to identify both
the individual and the tradename or d/b/a as a named
debtor on a financing statement.
The best practice may be to not include a tradename or
d/b/a on the financing statement unless the lender
determines it is helpful for its own internal cross reference
purposes to include the tradename or d/b/a on line 8 of the
UCC-1 (but remember, the financing statement will not be
filed against any names shown on line 8).
VII. How to File Continuation Statements
A financing statement generally lapses after five years and
must be continued within six months prior to the end of
the five-year period by filing a continuation statement.
This general rule is unchanged under new UCC Article 9.
If the lender is continuing a financing statement filed
before July 1, 2001, and the filing of a financing statement
under new UCC Article 9 would be in the same office and
state where the current financing statement is filed, the
lender may continue the financing statement by filing a
“true” continuation statement using the UCC-3 in the
same office, checking the appropriate box on line 3 and
including the appropriate information on lines 1 and 9.
Caution: The pre-effective date financing statement and
the continuation statement taken together must satisfy the
requirements of new UCC Article 9 regarding sufficiency
of the debtor’s name, secured party’s name, indication of
collateral and the other information required to avoid
rejection by the filing office.
If the lender is continuing a financing statement filed
before July 1, 2001, and the filing of a financing statement
under new UCC Article 9 would be in a different office or
state than where the current financing statement is filed,
the lender must file an initial financing statement in lieu of
a continuation statement in the state and office required
under new UCC Article 9 referring to the original
financing statement and the most recent continuation of it.
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The lender should use the UCC-1 as the initial financing
statement in lieu of a continuation statement. The initial
financing statement in lieu of a continuation statement
may be filed at any time prior to the lapse of the current
financing statement and it sets its own five year
effectiveness period. The lender may continue more than
one original financing statement on the initial financing
statement in lieu of a continuation statement.
The initial financing statement in lieu of a continuation
statement must identify the prior financing statement by
indicating the office in which the prior financing statement
was filed, provide the date of filing and the filing number
of the prior financing statement and of the most recent
continuation statement and indicate that the original filing
remains effective. For example, the initial financing
statement filed in lieu of a continuation statement could
include language substantially like the following
(probably on line 4 of the UCC-1), adapted to fit the
particular circumstances of the original filing:
“This statement continues an original financing statement
filed with the (name of office and state) on (date). The
filing number of the original financing statement is (filing
number). The filing number of the most recent
continuation statement is (filing number). The original
financing statement remains effective.”
Financial Link does not automatically print the "in lieu"
provision in the UCC Financing Statements prepared by
Financial Link. If a user needs to file an in lieu of
financing statement, the user should manually enter the
collateral description for the financing statement and the
"in lieu" provision, in the fields available for the
collateral description.
A financing statement filed in an office may not be
continued in a different state or office by simply filing a
UCC-3 in the new state or office. It will be necessary to
file an initial financing statement in lieu of a continuation
statement on the UCC-1 in the new state and office.
However, it is not appropriate to file an initial financing
statement in lieu of a continuation statement to continue a
filing already made in the same office and state. The
appropriate procedure for continuing a filing in the same
office and state is to file the UCC-3 as a “true”
continuation statement.
VIII. How to File Other Amendments
It may be necessary from time to time for a lender to
amend an existing financing statement to change the
debtor’s name or address, to add a new debtor or change
the description of collateral. These changes may be made
by filing the UCC-3, checking the appropriate boxes on
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line 5 and completing the other relevant information on
lines 6, 7 or 8. Be sure to always complete lines 1 and 9.
The authorization of the debtor is required to add
collateral or to add a debtor. If the prior financing
statement and the amendment are filed in the same office
and state, the lender may simply file the UCC-3.
If the filing of a financing statement under new UCC
Article 9 would be in a different state or office than where
the current financing statement is filed, the lender must
file the UCC-3 amendment in the new office and state.
However, before filing the UCC-3 in the new office and
state, the lender must file an initial financing statement in
lieu of a continuation statement in the new office and state
followed by a filing of the UCC-3 in that office and state.
Theoretically, the UCC-3 may be filed concurrently with
the initial financing statement filed in lieu of a
continuation statement, but the lender will not be able to
identify the initial financing statement file number on line
1 of the UCC-3 if it is filed concurrently with the UCC-1
and therefore a subsequent filing of the UCC-3 will be
necessary. Alternatively, the lender may try to file an
initial financing statement in lieu of a continuation
statement with the amended information contained in the
initial financing statement. We believe this procedure is
permitted under new UCC Article 9, but DFI has not
confirmed its acceptance of this alternative procedure.
DFI states that each individual UCC-3 amendment form
filed with DFI may not include more than one filing
action. For example, the lender may not add/change the
debtor and a secured party on the same form, or check
more than one box in lines 2 through 5 of the standard
amendment form.
Always be sure to include the “in lieu” language in the
initial financing statement filed in lieu of a continuation
statement. Also remember that filing an initial financing
statement in lieu of a continuation statement, even though
it is only for purposes of amending a prior statement, will
start a new five-year effectiveness period and future
continuations must relate to this new effectiveness period.
IX. How to File Terminations
Perhaps the most difficult filing for lenders to make so far
under new UCC Article 9 is the termination of a financing
statement filed with the Register of Deeds. We are
informed that the Registers of Deeds are refusing to accept
terminations of financing statements filed in their offices
if the financing statement would be filed with DFI under
new UCC Article 9. The only option for a lender which is
filing a termination of such a financing statement filed
with the Register of Deeds is to file an initial financing

statement in lieu of a continuation statement with DFI
(assuming that is the appropriate location) and then filing
the UCC-3 with DFI to terminate the financing statement.
The UCC-3 must be filed at a later date because DFI
requires the identification of the initial financing statement
file number on the UCC-3, and that number will not be
known until the initial financing statement is filed with
DFI. DFI will not impose a termination fee for filing a
termination with its office, but it will impose a filing fee
of $20 for filing the initial financing statement in lieu of a
continuation statement. It is clear that once an initial
financing statement in lieu of a continuation statement has
been filed in another office such as DFI, the new office is
the appropriate office for filing the termination statement
and not the Register of Deeds. However, it is our
understanding that the Registers of Deeds are refusing to
accept the UCC-3 for terminations of financing statements
filed in their offices even if an initial financing statement
in lieu of a continuation statement has not been filed with
DFI.
The Wisconsin Bankers Association is filing a letter with
DFI, the Registers of Deeds and the State Bar requesting
immediate resolution of this issue. We believe lenders
should be permitted to file termination statements with the
local Register of Deeds without incurring the additional
time and fees required to first file a financing statement in
lieu of a continuation statement with DFI followed by the
filing of a termination statement with DFI. We will keep
our membership updated on this developing situation
though our web site, and in future issues of WBA
Compliance Journal and WBA Executive Letter.
Under the Wisconsin Consumer Act, the lender must
terminate its security interest within 45 days after payment
in full and furnish evidence of the termination to the
customer. If the transaction is not governed by the
Wisconsin Consumer Act but the financing statement
covers consumer goods, the lender must file a termination
statement if the obligations are paid in full within one
month or, if earlier, within 20 days after the lender
receives a demand from the debtor. A lender may be
liable for certain damages caused by its failure to comply.
For other collateral, the lender must send a termination
statement to the debtor or file the termination statement
within 20 days after the lender receives a demand from the
debtor.
When using the UCC-3 for a termination, check the
appropriate box on line 2 and complete the appropriate
information on lines 1 and 9. These lines do not require
the name of the debtor. If the lender wishes to reference
the name of the debtor, it may do so by adding the
debtor’s name on line 10.
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X.

Conclusion

In the long run, the centralized filing system necessitated
by new UCC Article 9 will simplify the way in which
secured transactions are handled. There will, however, be
“growing pains” during the transition period of the next
several years. To help reduce some of these growing
pains, WBA is holding new UCC Article 9 workshops
again in Eau Claire on September 25 and Madison on
September 26. The workshops will be conducted by
experts John Knight, partner with the Boardman Law Firm
and principal author of this Notice, and Nolan Zadra,
Assistant General Counsel with Firstar Corporation.

Registration materials may be obtained from WBA’s
Becky Weix at 608/441-1250 or via email at
bweix@wisbank.com.
The statutory cites for this article may be found in the
WBA manual for the New UCC Article 9 workshops
published in February and March, 2001. This article is
limited to general suggestions. Certain transactions may
trigger the applicability of certain exceptions or other
specific provisions. This article does not constitute legal
advice and you are referred to your legal counsel for legal
advice regarding specific transactions and specific
provisions of new UCC Article 9.

REGULATORY SPOTLIGHT
FFIEC Issues Interagency Policy Statement
on Allowance for Loan and Lease Losses.
The Federal Financial Institutions Examination Council
(FFIEC), on behalf of the Board of Governors of the
Federal Reserve System (FRB), the Federal Deposit
Insurance Corporation (FDIC), the Office of the
Comptroller of the Currency (OCC), and the Office of
Thrift Supervision (OTS) (collectively referred to as
the banking agencies), is adopting an interagency Policy
Statement on Allowance for Loan and Lease Losses
(ALLL) Methodologies and Documentation for Banks and
Savings Institutions (Policy Statement). The National
Credit Union Administration (NCUA), also a member of
the FFIEC, is currently reviewing this policy and may
issue similar guidance specifically directed toward credit
unions. This Policy Statement is intended to provide
guidance on the design and implementation of ALLL
methodologies and supporting documentation practices.
The Policy Statement is effective immediately, and
copies may be obtained from WBA. Federal Register,
Vol. 66, No. 130, 07/06/2001, 35629-35639.

FFIEC Issues Notice on CRA Questions and
Answers.
The FFIEC is supplementing, amending, and republishing
its Interagency Questions and Answers Regarding
Community Reinvestment. The Interagency Questions
and Answers have been prepared by staff of the FRB,
FDIC, OCC, and OTS, to answer frequently asked
questions about the Community Reinvestment Act (CRA).
These Interagency Questions and Answers contain
informal staff guidance for agency personnel, financial
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institutions, and the public. The amended Interagency
Questions and Answers on CRA are effective 07/11/2001,
and copies may be obtained from WBA. Federal
Register, Vol. 66, No. 134, 07/12/2001, 36619-36653.

FRB Issues Notice on Proposed
Regulation W.
The FRB has issued a supplement to the preamble to
proposed Regulation W published in the Federal Register
of 05/11/2001, regarding sections 23A and 23B of the
Federal Reserve Act. The supplement seeks comment on
whether the FRB should exempt extensions of credit by a
bank to any person that are secured by shares of a mutual
fund for which the bank or an affiliate of the bank acts as
investment adviser. Comments on this supplement, along
with any other comments on the proposed Regulation W,
must be submitted by 08/15/2001. Copies of the notice
may be obtained from WBA. Federal Register, Vol. 66,
No. 122, 06/22/2001, 33649.

FDIC Requests Comment on 2001-2006
Strategic Plan.
The FDIC, in accordance with the requirements of the
Government Performance and Results Act of 1993, has
developed a draft of its 2001-2006 Strategic Plan. The
FDIC is now soliciting for consideration the views and
suggestions of stakeholders potentially affected by or
interested in this plan. The draft strategic plan covers a
five-year period and provides a framework for
implementing the agency’s mission of contributing to
stability and public confidence in the nation’s financial
system. This is accomplished through the FDIC’s three
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This month’s issue of WBA Compliance Journal discusses: the pending state budget in the “Special Focus” section;
possible changes to the Community Reinvestment Act in the “Regulatory Spotlight” section; UCC financing statement
terminations in the “Compliance Notes” section; and minor’s accounts in the “Questions and Answers” section.

SPECIAL FOCUS
WBA Defeats Combined Reporting, Wage
Lien in State Budget
Notice 2001-13
While Gov. Scott McCallum has not signed the budget
yet, WBA is confident that it has defeated the Combined
Reporting and Wage Lien provisions that were initially
included in the state budget bill. This article provides an
overview of these issues and other budget items WBA is
currently tracking. When the budget is finalized, WBA
will provide more comprehensive information on all the
provisions that could impact the banking industry.
The best thing about the 2001-2003 state budget bill is
what's not in it; namely the $98 million combined
reporting tax on businesses with out-of-state affiliates
and a provision that would give wage claim liens super
priority over all financial institution liens.
Both the combined reporting tax and super priority wage
lien were added to the budget bill by the majority Senate
Democrats and removed at the insistence of the
Republican Conference Committee team of Assembly
Speaker Scott Jensen (Town of Brookfield), Assembly
Majority Leader Mick Foti (Oconomowoc), Rep. John
Gard (Peshtigo) and Senate Minority Leader Mary Panzer
(West Bend).
Removing combined reporting and the super priority wage
lien were WBA's top priorities going into the conference
committee phase of the now 7-month long budget process.
The final phase belongs to Gov. McCallum and his veto
pen.
McCallum is expected to make his vetoes and sign the $47
billion, two-year spending plan into law by the end of

August. WBA lobbyists met with the governor on August
3 to ask him to veto a provision still in the budget that
would remove ATMs from the property tax exemption
for computers. At WBA's request, the same item was
vetoed from the last state budget bill by then Gov. Tommy
Thompson in 1999. This time around, WBA told
McCallum that maintaining the property tax exemption
will continue to help financial institutions make ATMs
available to more consumers at a lower cost.
At the urging of the WBA Trust Banking Section, WBA
also asked the governor to veto a provision that
dramatically alters Wisconsin's estate tax laws. WBA
explained that the changes constitute a substantial tax
increase and unnecessarily complicate estate planning.
WBA also said that Wisconsin's estate tax statutes should
continue to mirror federal law.
Finally, WBA asked Gov. McCallum to veto a small
group insurance rate band restriction in the budget that
will harm small insurance plans that have lower risk
customers, like WBA's Insurance Trust, resulting in higher
insurance premiums for small businesses and employees.
Until the governor acts on these and the hundreds of other
veto requests, a comprehensive budget summary is
impossible. But, here is a summary of other budget items
WBA is tracking as WBA Compliance Journal goes to
print:
Foreclosure Action – At WBA's request, Rep. Scott
Suder (R-Abbotsford) sponsored an Assembly budget
amendment that will reduce the time period defendants
have to answer foreclosures and other collection actions
from 45 to 20 days. Bankers complained that some
delinquent customers had too much time to willfully
depreciate collateral before it could be repossessed.
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Financial Modernization – The fate of the financial
modernization package, which includes WBA's Universal
Bank parity bill, was sealed when the budget conferees
agreed to remove the super priority wage lien provision.
Senate Democrats have linked passage of one for the
other, a quid pro quo WBA continues to reject.
Reimbursement Rate for Child Support Obligor – It
will cost more for financial institutions to search their
depositor database for child support obligors, as mandated
by federal law. Once the budget is signed into law, the
annual reimbursement rate will be cut in half, from $1,000
to $500. WBA protested the change, telling lawmakers,
the Department of Workforce Development and Gov.
McCallum that the costs of conducting the search far
exceed $1,000 and that financial institutions should not be
penalized for protecting their customers' confidentiality by
conducting the search in-house.

PECFA – Like previous budget cycles, the PECFA
reimbursement rate for lenders will continue its
downward trend in the 2001-2003 budget. Once
enacted, the rate will be prime minus one for all PECFA
lenders.
Agricultural Loan Documentation – At the request of
the Agricultural Bankers Section, WBA successfully
removed a budget provision to require lenders to provide
duplicate original copies to agricultural borrowers.
WBA argued that the provision further burdens lenders
with an unnecessary regulatory requirement.
For additional information on the budget bill, contact
WBA’s Kurt Bauer at 608/441-1215. Again, once
signed by the Governor, WBA will report in future
issues of WBA Compliance Journal on all budget
provisions that could impact the banking industry.

REGULATORY SPOTLIGHT
Agencies Issue Advance Notice Seeking
Comments on CRA.
The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System (FRB),
the Federal Deposit Insurance Corporation (FDIC) and
OTS (collectively, “the agencies”) are beginning a review
of their Community Reinvestment Act (CRA) regulations.
This advance notice of proposed rulemaking (ANPR)
seeks public comment on a wide range of questions as part
of their review. Comments are also encouraged
discussing other aspects of the CRA regulations and
suggesting ways to improve the efficacy of the
regulations. Comments are due by 10/17/2001, and a
copy of the advance notice may be obtained from WBA.
Federal Register, Vol. 66, No. 139, 07/19/2001, 3760237608.

FRB Lifts Mandatory Compliance Date on
Electronic Communication Standards
On March 30, and April 4, 2001, the FRB published
interim final rules to establish uniform standards for using
electronic communication to deliver disclosures required
under five consumer protection regulations: B (Equal
Credit Opportunity), E (Electronic Fund Transfers), M
(Consumer Leasing), Z (Truth in Lending), and DD (Truth
in Savings). The FRB established 10/1/2001 as the
mandatory compliance date for the interim final rules. To
address commenters' concerns, the FRB is considering
adjustments to the rules to provide additional flexibility.
Therefore, the FRB is lifting the mandatory compliance
date for the interim rules. Once permanent final rules are
issued, the FRB expects to afford institutions a reasonable
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This month’s issue of WBA Compliance Journal contains a number of important items. The “Special Focus” section
addresses the new state budget bill and the Soldiers’ and Sailors’ Civil Relief Act. Also, look to the “Compliance Notes”
section for a notice from IRS on certain taxpayer relief, information on the new consumer insurance sales disclosure rules,
and information regarding customer requests for cash withdrawals.

SPECIAL FOCUS
New State Budget Law Contains Several
Banking Provisions
Notice 2001-14
The legislature passed and Governor McCallum signed the
budget bill into law, effective September 1, 2001. 2001
Wis. Act 16. The law contains several changes that have
impact on financial institutions; however, due to WBA’s
successful lobbying efforts, many provisions that could
have adversely affected financial institutions were
removed or vetoed by the Governor. See the August issue
of the WBA Compliance Journal for more details. Below
are brief descriptions of the provisions in 2001 Wis. Act
16 that affect financial institutions. Unless otherwise
noted, the provisions discussed are effective September 1,
2001.
Abandoned Property
The new law requires that all holders of abandoned
property file a report on or before November 1 of each
year covering the previous calendar year. (The previous
law required holders to file reports every two years on or
before May 1 of each even numbered year.) Along with
the report, the holder must pay or deliver to the state
treasurer all the abandoned property which was the subject
of the report, unless a penalty or forfeiture in the payment
of interest would result from the delivery of the property
to the State Treasurer by November 1. If a penalty or
forfeiture would occur, the time for delivery is extended
until a time when no penalty or forfeiture would result.
Consequently, financial institutions must submit a report
and property on or before November 1, 2001 for the

calendar year 2000. In talking with the State Treasurer’s
office, WBA learned that they are willing to extend the
deadline until December 30, 2001, possibly even to
November 1, 2002, to accommodate financial institutions
that may have difficulty meeting the new statutory
deadline for reporting and remitting abandoned property.
The State Treasurer is also working on additional
legislation affecting the Unclaimed Property Act (Ch.177,
Wis. Stats.), that they hope to have passed by next spring.
At that time, they hope to have additional information and
forms for holders. Operational questions on the changes
to the new law may be directed to the State Treasurer’s
office at 608/267-7977.
Changes were also made to the provisions in the
Unclaimed Property Act related to certain dividends,
distributions or other sums payable from stocks or other
intangible ownership interests. In addition, before July 1
of each year, the State Treasurer’s office will publish its
notice containing names of persons appearing to be
owners of abandoned property.
Manufactured Homes
Last summer, new laws that changed lenders’ procedures
for obtaining and releasing liens and security interests on
manufactured homes took effect. This year, the budget act
again affects lenders’ procedures regarding manufactured
homes. The legislature has now explicitly stated that an
owner of a manufactured home does not need to obtain a
certificate of title on the home if the owner of the
manufactured home intends, upon acquiring the home, to
“permanently affix the manufactured home to land that the
owner of the manufactured home owns.” Wis. Stat. sec.
101.9203(4). This means that some owners of
manufactured homes will not have certificates of title for
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their homes. Obviously, then, a lender can’t perfect its
security interest on the home by having its security
interest noted on the certificate of title. In such cases the
only way a lender can perfect its security interest in the
home is to complete a fixture filing or to obtain a
mortgage on the real estate, including fixtures.
In addition, the statute does not define the term
“permanently affix.” A Department of Commerce
representative has stated that the Department of
Commerce will rely on the state tax code for the definition
of “permanently affix.” Wis. Stat. sec. 70.043 states that
a manufactured home is an improvement to real property
“if it is off its wheels and is set upon some other support.”
Since the definitions are vague and manufactured home
owners may still voluntarily obtain certificates of title, the
WBA continues to recommend that a lender perfect its
security interest by having its security interest noted on
the certificate of title, if one exists, and obtaining a
fixtures filing or mortgage which includes fixtures.
Child Support Lien Costs
Under the new law the maximum amount that the
Department of Workforce Development can reimburse
financial institutions for participating in the financial
record matching program is $125 per quarter, regardless
of the financial institutions’ actual costs of participation.
The reimbursement amount previously permitted was
$250 per quarter.
Filing Fees
The new flat filing fee for filing articles of incorporation
for a corporation is $100.00; for amending or restating
articles of incorporation, $40; and for articles of merger,
$50.00 for each domestic corporation and each foreign
corporation that is a party to the merger. Also under the
new law, Registers of Deeds are authorized to charge $11
for the first page and $2 for each subsequent page they are
requested to record, including UCC filings.

Mortgage Foreclosures
At the request of the WBA, the legislature enacted a new
law that shortens the time when a defendant must respond
to a legal action from 45 to 20 days, if the proceeding is to
foreclose a mortgage or otherwise enforce a lien or
security interest. The law also limits to 20 days the time
to file motions to strike or to file answers to amended
pleadings, if they are in connection with proceedings to
foreclose or otherwise enforce a lien or security interest.
However, the new law does not shorten the time to
respond to counterclaims. Responses to counterclaims are
still due within 45 days after the date the counterclaim was
served.
Bank Directors & Officers Use of Certified Public
Accountants
Directors or officers of banks must now use certified
public accountants in connection with their duties to the
bank if they want to take advantage of the safe harbor
provided in the statutes for directors and officers who rely
on experts. Wis. Stat. sec. 221.0616(2).
Sale of Alcoholic Beve rages by Secured Party
The new law requires that a sale of fermented malt
beverages be made within 15 days after the secured party
takes possession of the fermented malt beverages unless
the secured party can demonstrate good cause why a sale
that complies with the uniform commercial code or the
security agreement cannot be made within the 15 day time
period.
Changes Under the Wisconsin Consumer Act
Persons making or soliciting consumer credit transactions
in Wisconsin are normally required to file a registration
statement with the Department of Financial Institutions on
or before February 28 of each year. This requirement has
been slightly revised so that any person whose year-end
balance is not more than $250,000 is not required to

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2001 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Rose Oswald Poels and Kristine Cleven. Editor: Tiffyn Riese. Subs cription Rates: $195/one
year for members; $325/one year for non-members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
ropoels@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at http://www.wisbank.com.

2 ? September 2001

WBA COMPLIANCE JOURNAL

complete the annual registration requirements. Wis. Stat.
sec. 426.201(2m). The term “year-end balance” means,
for any reporting period, the outstanding balance of all
consumer credit transactions that a person has entered into
or has obtained by assignment and that originated in
Wisconsin as of December 31 preceding the annual
registration filing date. Lenders are no longer required to
provide their average monthly outstanding balance for the
consumer credit transactions that they hold. Rather, they
must provide their year-end balance. The annual fee
required to be paid to DFI has also been amended by
statute to eliminate the minimum and maximum fee that
DFI can charge.
Amended Tax Definitions
The new law revised the definition in the tax code of
“doing business in this state" to include in addition to
issuing credit, debit or travel and entertainment cards to
customers in this state, owning directly or indirectly a
general limited partnership interest in a partnership that
does business in this state regardless of the percentage of
ownership and owning directly or indirectly an interest in
a limited liability company that does business in this state
regardless of the percentage of ownership if the limited
liability company is treated as a partnership for federal
income tax purposes.
Public Volunteer Funds
A new provision in the budget act allows a particular
official or employee of a municipality’s fire department,
emergency medical technician department or first
responder department to deposit volunteer funds in the
name of each such unit in a financial institution. The
governing body of a municipality must first enact an
ordinance authorizing a particular official employee to
open such an account. The ordinance must limit the type
and amount of funds that may be deposited in or
withdrawn from the account.
Agricultural Producer Safety
The law establishes a new method for grain, milk and
vegetable producers to obtain payment from a fund
maintained by the Department of Agriculture, Trade and
Consumer Protection (ATCP) if a grain dealer, grain
warehouse keeper, milk contractor or vegetable contractor
fails to make payment to the producer as required under
their contracts. Chapter 126. The law requires the
dealers/contractors to obtain licenses and provide security
to ATCP. The security may take the form of a bond,
certificate of deposit or irrevocable letter of credit. The
new statute also outlines the procedure for a producer to
obtain payment from the fund. The percentage of a

payment that ATCP will pay depends on whether the
claim is against a grain, milk or vegetable contractor and
may not necessarily be 100% of the claim made. The start
of payments from this fund will generally depend on
whether the default claim is against a vegetable contractor
(default claim occurred on or after February 1, 2002), a
milk contractor (default claim occurred on or after May 1,
2002) or a grain dealer or grain warehouse keeper (default
occurred on or after September 1, 2002). ATCP may also
establish rules and regulations interpreting new Chapter
126.
PECFA & Ineligibility For Interest Reimbursement
The new law creates section 101.143 (4) (cc) affecting
certain interest reimbursements under the Petroleum
Environmental Cleanup Fund Act (PECFA) program.
Generally, these changes are designed to get applicants to
complete investigations of petroleum product discharges
faster and to file final claims more timely.
Subd. 1.a. of this new section states that, subject to the
exceptions in subdivisions 1m and 2 (discussed below), if
an applicant’s final claim is submitted more than 120 days
after receiving written notification that no further remedial
action is necessary with respect to the discharge, interest
costs incurred by the applicant after the 60th day after
receiving that notification are not eligible costs.
Subd.1m., states that if an applicant received written
notification that no further remedial action is necessary
with respect to a discharge before September 1, 2001, and
the applicant’s final claim is submitted more than 120
days after September 1, 2001, interest costs incurred by
the applicant after the 120th day after September 1, 2001,
are not eligible costs.
Subd. 2., states that these provisions do not apply to: an
applicant that is a local unit of government, if federal or
state financial assistance other than under this section, has
been provided for that expansion or redevelopment; or an
applicant that is engaged in the expansion or
redevelopment of brownfields as defined in s. 560.13 (1)
(a), if federal or state financial assistance other than under
this section, has been provided for that expansion or
redevelopment.
Subd. 1.c. states that except as provided in subd. 2
(discussed above), if an applicant does not complete the
investigation of the petroleum product discharge by the
first day of the 61st month after the month in which the
applicant notified the department, or the first day of the
25th month beginning after the effective date of subd. 1.a.,
whichever is later, interest costs incurred by the applicant
after the later of those days are not eligible costs.
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Estate Tax Imposed
The new law imposes an estate tax upon the transfer of all
property that is subject to a federal estate tax and that has
a taxable situs in this state. The tax imposed is equal to the
federal credit against the federal estate tax as finally
determined. If only a portion of a decedent’s property has
a taxable situs in this state, the tax imposed is the amount
obtained by multiplying the federal credit by a fraction the
numerator of which is the value of the decedent’s estate
that has a taxable situs in this state and the denominator of
which is the total value of the property in the estate that
qualifies for the federal credit. This provision is
applicable to deaths occurring after September 30, 2002.
“Federal credit” means, for deaths occurring after
September 30, 2002, and before January 1, 2008, the
federal estate tax credit allowed for state death taxes as
computed under the federal estate tax law in effect on
December 31, 2000, and for deaths occurring after
December 31, 2007, the federal estate tax credit allowed
for state death taxes as computed under the federal estate
tax law in effect on the day of the decedent’s death. Wis.
Stat. Sec. 72.01 (11m).
“Federal estate tax” means, for deaths occurring after
September 30, 2002, and before January 1, 2008, the
federal estate tax as computed under the federal estate tax
law in effect on December 31, 2000, and for deaths
occurring after December 31, 2007, the federal estate tax
as computed under the federal estate tax law in effect on
the day of the decedent’s death. Wis. Stat. 72.01 (11n).
Irrevocable Burial Trusts
The new law also makes irrevocable the first $3,000
deposited to an irrevocable burial trust where the
agreement is entered into on or after July 1, 2003.

Soldiers’ And Sailors’ Civil Relief Act
Notice 2001-15
Due to the recent tragic events in the United States, many
members of the Armed Forces have been called to active
duty. In light of this situation, WBA anticipates that
financial institutions may soon be receiving inquiries
regarding the Soldiers’ and Sailors’ Civil Relief Act (Act).
Therefore, WBA wishes to take this opportunity to review
the Act to help ready employees of financial institutions
for such inquiries.
In general, the Act was passed by Congress during the
World War II era to provide certain relief measures for
members of the Armed Forces while on active duty. In
particular, the Act protects these persons from
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enforcement of obligations they are unable to meet
because of their absence from their homes due to active
duty or because their military pay will not cover the debts
they incurred before active duty commenced that were
based upon their civilian earnings. The Act allows for
these men and women in active military service to apply
for reduced interest rates on consumer loans. The Act
limits interest rates these persons pay on consumer loans,
including credit cards, car loans, student loans, mortgage
loans, and other personal loans to 6% if the debts were
incurred before they went on active duty. In addition, the
Act can prevent foreclosure or repossession on secured
loans. Moreover, the Act also affects leases, obligations
to answer and appear in lawsuits, as well as other matters.
The Act applies to persons on active duty in the military
service including full-time members of the Army, Navy,
Air Force, Marines, Coast Guard, and Public Health
Service. In additions, the Act also applies to members of
Reserve and National Guard units who have commenced
active service, whether by volunteering or pursuant to a
call-up. Furthermore, the Act not only protects the
service-person who is “primarily obligated” on a loan, it
also protects those who are “secondarily liable” such as
co-makers, guarantors or other persons liable for such
loans.
The process for service-persons to obtain a reduction of
interest to 6% might be initiated by a verbal request or by
a notice and accompanying letter sent to the institution by
the military judge advocate general (JAG) corps officer
that states that a service-person is exercising his or her
right under the Act. The Act takes effect from the time a
person is ordered to report for active duty. The Act is
designed to protect the rights of these persons because of
the burdens active service imposes. Thus, if the serviceperson is likely to suffer a significant material effect on
their ability to pay their obligations due to active duty, the
Act may be invoked. However, the Act may not be
invoked if no material effect will result from the serviceperson’s active duty.
If an institution believes, however, that the financial
position of the service-person is not worse after entering
active duty, the institution should contact its attorney
before taking any additional action. This is because the
institution is prohibited from unilaterally deciding that the
application of the Act is inappropriate for a specific
service-person. In fact, a court order is required for an
institution to charge more than 6% interest on a loan that
would otherwise be subject to the Act. However,
institutions must realize that such civil court proceedings
may be “stayed” under the Act for the reason that the
service-person on active duty is unavailable to defend
himself or herself in court. In addition, such actions on
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enforcement of obligations they are unable to meet
because of their absence from their homes due to active
duty or because their military pay will not cover the debts
they incurred before active duty commenced that were
based upon their civilian earnings. The Act allows for
these men and women in active military service to apply
for reduced interest rates on consumer loans. The Act
limits interest rates these persons pay on consumer loans,
including credit cards, car loans, student loans, mortgage
loans, and other personal loans to 6% if the debts were
incurred before they went on active duty. In addition, the
Act can prevent foreclosure or repossession on secured
loans. Moreover, the Act also affects leases, obligations
to answer and appear in lawsuits, as well as other matters.
The Act applies to persons on active duty in the military
service including full-time members of the Army, Navy,
Air Force, Marines, Coast Guard, and Public Health
Service. In additions, the Act also applies to members of
Reserve and National Guard units who have commenced
active service, whether by volunteering or pursuant to a
call-up. Furthermore, the Act not only protects the
service-person who is “primarily obligated” on a loan, it
also protects those who are “secondarily liable” such as
co-makers, guarantors or other persons liable for such
loans.
The process for service-persons to obtain a reduction of
interest to 6% might be initiated by a verbal request or by
a notice and accompanying letter sent to the institution by
the military judge advocate general (JAG) corps officer
that states that a service-person is exercising his or her
right under the Act. The Act takes effect from the time a
person is ordered to report for active duty. The Act is
designed to protect the rights of these persons because of
the burdens active service imposes. Thus, if the serviceperson is likely to suffer a significant material effect on
their ability to pay their obligations due to active duty, the
Act may be invoked. However, the Act may not be
invoked if no material effect will result from the serviceperson’s active duty.
If an institution believes, however, that the financial
position of the service-person is not worse after entering
active duty, the institution should contact its attorney
before taking any additional action. This is because the
institution is prohibited from unilaterally deciding that the
application of the Act is inappropriate for a specific
service-person. In fact, a court order is required for an
institution to charge more than 6% interest on a loan that
would otherwise be subject to the Act. However,
institutions must realize that such civil court proceedings
may be “stayed” under the Act for the reason that the
service-person on active duty is unavailable to defend
himself or herself in court. In addition, such actions on
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the part of the institution could generate ill-will and
publicity adverse to the institution. Generally, financial
institutions will need to adjust interest rates on consumer
loans for the duration of a service-person’s active duty.
Upon the service-person’s release from active duty, the
loan contract rate of interest resumes.
The following questions and answers summarize the Act
in an easy-to-read format.
Questions and Answers
Q: How is the financial institution notified that a
customer has gone on active duty?
A: The personnel are issued orders “calling” them to
active duty. Proof of active duty will usually be a copy of
the service member’s orders or a document from his/her
unit verifying the date he/she entered active duty. The
financial institution should retain a copy for its records.
Q: How does the Act affect loans which customer took
out prior to entering active duty?
A: After receiving service member’s notification of the
service member’s call to active duty, the bank must adjust
loans which the service member took out prior to entering
active duty to limit the interest rate to 6% while the
member is on active duty. “Interest” is defined to include
all fees and charges except “bona fide insurance.” If a
lender charges the full 6%, it may not charge late fees, etc.
If the lender does not learn of the commencement of
active duty before it occurs, the interest rate reduction
must be backdated to the first day of active duty.
Q: How does the Act affect loans taken out after entering
active duty?
A: The line is essentially drawn by the effective date of
active duty. As an example, credit card purchases or
balances prior to the date of active duty would be dropped
to 6% upon the activation date. However, purchases made
subsequent to beginning active duty would be charged
interest at the going rate. This is consistent with the
purpose of the Act because the service person and his or
her family are now on notice of their new income level.
Q: What happens to the interest rate on loans affected by
the Act after the service member is released from active
duty?

Q: What happens to the interest rate on loans where the
financial institution can look to a co-maker, guarantor or
other person primarily or secondarily liable for
repayment?
A: The Act protects those who are “secondarily liable” as
well as “primarily liable’ on pre-activation loans and these
would be eligible to receive the reduction to 6%. Some
relief for the financial institution might be obtained,
however. For example, if the financial institution
believes that the total income of both spouses on a joint
mortgage is not materially affected by the switch to active
duty pay (e.g. other spouse provided sufficient income to
repay the loan despite reduction in service member’s
income or even without the service member’s income), it
has the option of bringing a court action. Recognize,
however, that the action could also be postponed under the
provisions of the Act that “stay” civil proceedings against
active service personnel. Competent counsel should be
utilized, especially in light of other provisions of the Act
concerning pursuit of parties other than the service
member and concerning treatment of obligations of
dependents of the service member.
Q: Does the Act have any effect on foreclosures or
repossessions of real or personal property which is subject
to a mortgage or other security agreement?
A: If a service member has a mortgage or other secured
loan which originated prior to entry into active duty, no
foreclosure or repossession can be made on the property
during the period of active duty without a court order. In
any legal proceeding the court will either “stay” the
proceeding or make another disposition of the case which
preserves the rights of the parties, unless the court finds
that the service member’s active duty does not materially
affect the ability of the defendant to comply with the terms
of the obligations.
Q: Is there a contact for service people who have
questions about the Act and the procedures?
A: Yes. In the past, WBA has been informed that both
the Department of Defense and the Wisconsin National
Guard recommend that any questions the service person
has be directed to the Legal Assistance Officer assigned to
his or her unit. WBA understands that Legal Assistance
Officers are well-informed on the benefits of this Act and
will diligently counsel the service members on whether
they are “materially affected” and eligible for its
benefits.

A: The loan reverts to the contract rate of interest after
the service member is released from active duty.
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This month’s issue of WBA Compliance Journal contains a number of important items. Firstly, the “Regulatory
Spotlight” section helps dispel the confusion regarding taking and perfecting security interests in Certificates of Deposit.
Secondly, the “Judicial Spotlight” section reports on a court case decided in favor of banks in which WBA appeared as an
amicus. Finally, the “Compliance Notes” section contains several items that relate to financial institutions’ reporting
information on suspected terrorists and terrorist activities.I

SPECIAL FOCUS
Certificates of Deposit as Collateral Under
New UCC Article 9
Notice 2001-16
Banks often take Certificates of Deposit (CDs) issued
either by them or by other banks as collateral to secure
consumer and business loans. The appropriate procedure
for perfecting a security interest in a CD as collateral
under old UCC Article 9 was not clear. Banks often took
multiple steps to help assure the priority of their security
interests in CDs, including taking possession, notifying
the issuing bank, obtaining the consent of the issuing bank
and filing a UCC financing statement. Beginning July 1,
2001, new UCC Article 9 clarifies some of the rules for
perfecting a security interest in a CD as collateral.
The New Rules
Under old UCC Article 9, it was not clear whether a CD
was a deposit account, excluded from the scope of old
UCC Article 9, or an instrument or general intangible
covered by old UCC Article 9. Beginning July 1, 2001,
new UCC Article 9 includes “deposit accounts” as original
collateral for the first time in Wisconsin and clarifies the
treatment of deposit accounts as collateral. However, new
UCC Article 9 does not include deposit accounts as
collateral in consumer transactions. Deposit accounts as
collateral in consumer transactions are still subject to
some of the murky legal issues banks had to deal with
before July 1, 2001. Deposit accounts as collateral in
consumer transactions are discussed at the end of this
article.
The only way to perfect a security interest in a “deposit
account” under new UCC Article 9 is by taking “control”
of the deposit account. Filing will not perfect a security

interest in a “deposit account.” Possession will not perfect
a security interest in a “deposit account.” However, some
accounts are evidenced by instruments, and an
“instrument” is not a “deposit account” under new UCC
Article 9. A security interest in an “instrument” is
perfected by possession or filing. A security interest in an
“instrument” may not be perfected by control. Does this
sound confusing?
Let’s take a look at a few important definitions to help
clear this up. First, a “deposit account” is a demand, time,
savings, passbook or similar account maintained with a
bank. However, a “deposit account” does not include an
account evidenced by an “instrument.” An account
evidenced by an “instrument is an “instrument.” What is
an “instrument”? An “instrument” is by definition a
negotiable instrument or other writing evidencing a right
to payment and is of a type that in the ordinary course of
business is transferred by delivery with any necessary
endorsement or assignment. For example, a negotiable
CD would be an “instrument” and not a “deposit account.”
Also, for example, a CD which in the ordinary course of
business is transferable by endorsement would be an
“instrument” and not a “deposit account.” This is a very
important distinction because a security interest in a
“deposit account” can only be perfected by “control,” and
a security interest in an “instrument” can only be perfected
by possession or filing.
The next important definition is the definition of
“control.” In general, “control” of a “deposit account” is
automatic if the secured party is also the bank that issued
the CD. A separate control agreement is not required in
this case. If the secured party is not the bank that issued
the CD, control in that case may be obtained by a control
agreement signed by the secured party, the bank that
issued the CD, and the borrower. FIPCO offers a standard
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form of deposit account control agreement for use by
banks. It is the WBA 421 DACA, Deposit Account
Control Agreement.
So what do these new rules mean for perfecting a security
interest in a CD as collateral under new UCC Article 9?
How is a negotiable CD treated under new UCC Article 9?
How is a nonnegotiable CD treated under new UCC
Article 9? How is an uncertificated CD treated under new
UCC Article 9? Are they “deposit accounts” or
“instruments”?
Negotiable CDs
The easiest CD to figure out under new UCC Article 9 is
the negotiable CD. The negotiable CD will usually say
“negotiable” on the face of the CD. Most banks do not
issue negotiable CDs. There does not seem to be any
question that a negotiable CD is an “instrument” and not a
“deposit account” under new UCC Article 9. Therefore, a
security interest in a negotiable CD is perfected either by
possession or filing. However, be aware that perfection
by filing provides only limited protection to the secured
party, and perfection by possession provides broader and
better protection. Possession is the preferred practice, but
filing will at least protect the secured party against the
trustee in bankruptcy.
Uncertificated CDs
Another CD which appears to be easy to figure out under
new UCC Article 9 is the uncertificated CD (some call
them book-entry CDs). Again, there does not seem to be
any serious question that an uncertificated CD is a
“deposit account” and not an “instrument” under new
UCC Article 9. Therefore, a security interest in an
uncertificated CD is perfected only by taking “control” of
the CD under new UCC Article 9.
Nonnegotiable CDs
The difficult CD to figure out under new UCC Article 9
(and unfortunately, the most common form of CD) is the

nonnegotiable or nontransferable CD. This CD will
usually say nonnegotiable or nontransferable on its face.
The issue under new UCC Article 9 is whether the
nonnegotiable CD is a “deposit account” or an
“instrument” under new UCC Article 9. Remember, that a
security interest in a “deposit account” is only perfected
by control, and a security interest in an “instrument” is
only perfected by possession or filing.
The key to determining whether a nonnegotiable CD is a
“deposit account” or an “instrument” is whether the
nonnegotiable CD is of a type that in the ordinary course
of business is transferred by delivery with any necessary
endorsement. In other words, is the CD transferable in the
ordinary course of business by an endorsement on the
CD? Unfortunately, the answer is not clear. Some courts
which addressed this issue in other states under old UCC
Article 9 concluded that a nonnegotiable CD is
transferable in the ordinary course of business by
endorsement. However, bankers in attendance at the
recent WBA Workshops on New UCC Article 9
unanimously indicated that in their view a nonnegotiable
CD is not transferable in the ordinary course by
endorsement. In any case, the issue is not legally settled
in Wisconsin. For this reason, the safe course is to perfect
a security interest in a nonnegotiable CD both by control,
in case the nonnegotiable CD is a “deposit account,” and
by possession or filing, in case the nonnegotiable CD is an
“instrument.” Remember that perfection by filing does
not provide the same protection as perfection by
possession. Possession is better.
Deposit Accounts in Consumer Transactions
As previously discussed, a “deposit account” as collateral
in a consumer transaction is excluded from new UCC
Article 9. In other words, it is still possible to take and
perfect a security interest in this type of collateral to
secure a consumer transaction, but the rules for doing so
remain unclear and unsettled. A “consumer transaction”
for purposes of this exclusion is a transaction in which the
obligation is incurred primarily for personal, family or
household purposes and the collateral is held or acquired
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primarily for personal, family or household purposes.
How does this exclusion affect the perfection of a lien on
CDs in consumer transactions? This should not be a
concern for a negotiable CD because it is highly likely that
a negotiable CD is an “instrument” and not a “deposit
account” and therefore not excluded under new UCC
Article 9. Whether a nonnegotiable CD is excluded
depends on whether the nonnegotiable CD is a “deposit
account,” and therefore excluded, or an “instrument,” and
therefore not excluded. This legal issue will take time to

sort out in Wisconsin. Because of this uncertainty
regarding a nonnegotiable CD in a consumer transaction,
it would be best for the secured party to follow both the
procedures under new UCC Article 9 for perfecting a
security interest in an “instrument” (possession or filing)
and the procedures used by secured parties before July 1,
2001, to “perfect” liens on CDs. Possession of the CD
and notice to the issuing bank (and consent if it can be
obtained) are probably the best procedures to follow for a
nonnegotiable CD in a consumer transaction.I

JUDICIAL SPOTLIGHT
Application of UCC to Embezzlement Case –
United Catholic Parish Schools of Beaver Dam
Educational Association v. Card Services
Center and First Financial Bank
The Wisconsin Bankers Association (WBA) participated
in the United Catholic Parish Schools of Beaver Dam
Educational Association v. Card Services Center and
First Financial Bank case by filing an amicus curiae brief
with the Court of Appeals. The issue on appeal revolved
around whether a common law theory of conversion
should prevail over the provisions of the Uniform
Commercial Code (UCC) as it relates to negotiable
instruments.
The facts of the case are as follows. The case involved an
employee of a local education association who wrote
several checks over many years on the association’s
account to pay her personal credit card bills. She was the
bookkeeper for the association but not an authorized
signer on the association’s account. The Bank submitted
an affidavit stating that it negotiated the checks and
applied the proceeds to pay the bookkeeper’s outstanding
credit card balances, that there was nothing on the face of
any check to indicate that the bookkeeper was not

authorized as a proper signatory and there was nothing on
the face of any check that gave notice that any check was
dishonored or subject to a claim or defense of any type.
Notwithstanding Chapter 403 of the Wisconsin Statutes,
the trial court judge ruled that the association was entitled
to a refund of the funds from Card Services Center and
First Financial Bank on a conversion theory and that the
common law of conversion prevailed over the UCC.
Under the UCC, Card Services Center and First Financial
Bank would have been holders in due course and therefore
not subject to these conversion claims and defenses.
On September 27, 2001, the Court of Appeals reversed the
trial court decision, ruling in favor of Card Services
Center and First Financial Bank. WBA submitted an
amicus brief in this case in support of Card Services
Center and First Financial Bank. The Court, agreeing
with Card Services Center, the Bank and WBA, ruled that
the UCC is applicable, not the common law of conversion.
The Court stated that under the uncontroverted facts of
record, under the UCC, Card Services Center and the
Bank were holders in due course and therefore not subject
to the association’s conversion claim. A copy of the
decision may be obtained from WBA’s Tiffyn Riese at
608/441-1207, or triese@wisbank.com. I

REGULATORY SPOTLIGHT
OCC Issues Final Rule on Operating
Subsidiaries of Federal Branches & Agencies.
The Office of the Comptroller of the Currency (OCC) has
issued a final rule that permits a Federal branch or agency
of a foreign bank operating in the U.S. to establish,

acquire, or maintain an operating subsidiary in generally
the same manner that a national bank may acquire or
establish an operating subsidiary. The final rule is
effective 10/26/2001, and copies may be obtained from
WBA. Federal Register, Vol. 66, No. 187, 09/26/2001,
49093-49098.
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There have been a number of recent developments at the State level which could affect the practices of financial
institutions. You can learn about these developments by taking a look at the “Special Focus” section. The “Compliance
Notes” section also addresses a number of hot compliance topics including HUD’s recently issued Statement of Policy
2001-1 that addresses HUD Settlement Statement disclosures.I

SPECIAL FOCUS
Miscellaneous Compliance Topics
Notice 2001-17
The following article summarizes several current
compliance topics that affect financial institutions. The
different subjects are not listed in any particular order of
importance.
DFI Issues Interpretation on Floors on Variable Rate
Loans
It has come to WBA’s attention that DFI recently issued a
letter clarifying whether a floor could be implemented on
variable rate open-end lines of credit. In its letter, DFI
stated that “Wis. Stats., section 422.421(3)(b) does not
affect the floors and ceilings imposed on open-end lines of
credit.” While this section requires equal limitations on
the amount of any periodic increase and decrease in the
interest rate during the term of an agreement, “it does not
affect the overall cap and floor placed on the rate.” For
example, a financial institution may have a variable rate
plan with an initial rate of 7%, a cap of 18% and a floor of
6%.
DFI further stated that this interpretation is applicable to
closed-end loans as well. In addition, DFI would apply a
similar analysis and reach the same conclusion regarding
Wis. Stats., section 138.056(2)(b), related to variable rate
mortgage loans.
WBA is in the process of revising its WBA 457 Home
Equity Credit Agreement in addition to other notes and
agreements to accommodate a floor rate. Currently, WBA
forms located within Financial Link (Loancalc) and
Mortgage Publisher, as well as the hard copy forms, do
not accommodate the implementation of floors. Lenders

that desire to contract for a floor rate on a note would need
to add appropriate language to WBA forms in the
“Additional Provis ions” area, if available on the form.
The Secondary Market notes in Mortgage Publisher will
not be revised to accommodate a floor rate. WBA and
FIPCO will keep you updated when the forms are revised
for both open-end and closed-end credit loans. Copies of
DFI’s letter may be obtained from WBA’s Tiffyn Riese at
608/441-1207 or triese@wisbank.com.
Wisconsin Soldier’s and Sailor’s Relief Act
As of the printing of this publication, 2001 Assembly Bill
571 relating to the rights of persons who are called into
active state service had passed both the Assembly and the
Senate. Governor McCallum is expected to sign the bill
as presented shortly. Essentially, this legislation parallels
the federal Soldier’s and Sailor’s Civil Relief Act. A
detailed article describing the requirements of the federal
law appeared in the September 2001 issue of the WBA
Compliance Journal.
The state law is intended to capture those persons called to
active duty that are not covered by the federal law.
Consequently, the legislation is focused on those persons
called into state service either as part of the state national
guard or as part of the state militia. An example of “active
state service” is the National Guardsmen called to active
duty at various Wisconsin airports. This type of duty is
not currently covered by the federal law but would be
covered under this bill.
The requirements of this legis lation affecting financial
institutions mirror those found in the federal law. All
interest on obligations incurred before entry into active
state service is capped at six percent for the duration of the
military service. The running of all statutes of limitations
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is tolled during the period of active service with respect to
civil and administrative proceedings involving the service
member as either a plaintiff or a defendant. All civil
actions affecting the service member, including actions to
repossess property and garnishment actions are stayed.
The legislation, once signed by the Governor, will first
apply to service members who enter active state service on
September 12, 2001.
UCC Article 9 Priority Issue
Under Article 9 of the Uniform Commercial Code (UCC)
law in effect prior to July 1, 2001, any sale of collateral by
the secured creditor transferred the collateral to a
purchaser free of any lien subordinate to the security
interest of the creditor. New UCC Article 9 reverses this
rule. New UCC section 409.617(1)(c), Stats., provides
that the sale of the collateral by the secured creditor
discharges any subordinate lien other than liens held by
the state or a local governmental unit. This change
affects financial institutions. It means that the secured
creditor, in a sale of collateral, will have to deal with such
government subordinate liens, if any, that would have
been discharged under prior law.
Wisconsin Telemarketing Law
As part of the recently signed budget bill, 2001 Wisconsin
Act 16, there is a provision affecting telephone
solicitations commonly referred to as the “do not call” list
found in newly-created section 100.52, Stats. In general,
the “do not call list” provisions were drafted to allow
residential phone customers to place themselves on a list
of individuals who do not wish to receive telephone
solicitations made on behalf of “telephone solicitors.”
The lis ts would be included in a nonsolicitation directory
compiled and kept by the Department of Agriculture,
Trade and Consumer Protection (DATCP).

Any financial institution that does telemarketing or
telephone soliciting as part of its operations needs to be
aware of the specific provisions of this law. Whether or
not a financial institution is covered depends, in part, on
whether the financial institution meets the definition of a
“telephone solicitor.” A “telephone solicitor” is defined
as “a person, other than a nonprofit organization or an
employee or contractor of a nonprofit organization, that
employs or contracts with an individual to make a
telephone solicitation.” A “telephone solicitation” means
the “unsolicited initiation of a telephone conversation for
the purpose of encouraging the recipient of the telephone
call to purchase property, goods or services.” Both
definitions are broad in scope. The statute applies to any
interstate telephone solicitation received by a person in
this state and to any intrastate telephone solicitation.
Violators of the provisions could face fines up to $100 for
each violation of the law.
Two types of telephone solicitations are exempt from this
rule. First, a telephone solicitation made to a recipient in
response to the recipient’s request for the telephone
solicitation is exempt. Second, the telephone solicitation
is made to a recipient who is a current client of the person
selling the property, goods, or services that is the reason
for the telephone solicitation. This exemption would not
apply if the recipient is a current client of an affiliate of
such a person but is not a current client of such a person.
It is possible that more legislation will be introduced this
session on this subject to try and address items vetoed by
the Governor. While the effective date of the “do not call
list” provisions was September 1, 2001, the legislation
directs DATCP to promulgate rules that will actually
implement various aspects of the legislation. Since the
rule-making process is likely to be very lengthy, it is
expected to be at least a year before there will be definite
answers to the many practical and operational questions
the law raises.I
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This issue contains numerous important items. The “Special Focus” section contains two Notices. One discusses a case
that asserts financial institutions engage in the unauthorized practice of law when they charge document preparation fees.
The other discusses the new money laundering laws. Also, look to the “Compliance Notes” section for information on the
new Wisconsin Soldiers and Sailors Relief Act, the 2002 escrow rate, PECFA, HUD homeownership counseling

SPECIAL FOCUS
Loan Document Preparation Fee: Wisconsin
Lawsuit Alleges Financial Institution
Engaged in Unauthorized Practice of Law;
Board Approves WBA Involvement
Notice No. 2001-18
A class action lawsuit filed in Dane County against
Shelter Mortgage Company, LLC, d/b/a Guaranty
Mortgage, Milwaukee (Engler v. Shelter Mortgage
Company, LLC, Wisconsin Circuit Court Branch Dane
County, Case No. 01-CV-3001), alleges the financial
institution engaged in the unauthorized practice of law by
charging a “document preparation fee” for drafting,
designing, completing, preparing and/or selecting
standardized legal documents used in connection with real
estate loans (such as promissory notes and mortgages).
The plaintiff alleges these services for a fee constitute the
unauthorized practice of law in violation of Wisconsin law
and requests that the fees be returned to the class of
plaintiffs with costs and attorneys fees. WBA is very
concerned about the implications of this lawsuit for its
member financial institutions.
This lawsuit follows on the heels of a recent Michigan
court decision (Dressel v. Ameribank, Michigan Court of
Appeals dated 8/3/01) that the preparation of adjustable
rate notes and mortgages by a financial institution for a
document preparation fee of $400 in connection with real
estate loans is the unauthorized practice of law. The
Michigan court stated:
“This Court agrees with the majority opinion of
the states that charging a fee can take an
otherwise incidental act into the realm of the

unauthorized practice of law. We agree that
drafting mortgage documents was incidental to
defendant’s business; however, the key issue is
the fact that a fee was charged for those services.
[W]e believe that the separate fee for the
preparation of mortgage documents by a bank
crosses the threshold of providing services for
the bank’s own benefit and engaging in a
business where profit is made from
manufacturing legal documents without the
requirement of licensure from the state bar.”
This issue has als o been addressed by courts in other
states with mixed results. Some states have held that
completing standardized legal documents for a fee
constitutes the unauthorized practice of law. Other states,
such as Minnesota and Washington, do not agree.
WBA strongly believes that a financial institution should
be permitted to complete standardized legal documents in
loan transactions in which the financial institution has an
interest and to charge a document preparation fee for the
cost of using and completing those legal forms. WBA is
hopeful that the Wisconsin courts will understand and
accept this long-standing practice of financial institutions
and agree that it would be best not to burden the public
with the impractical restraints and higher costs of
requiring the involvement of lawyers in the completion of
standardized legal documents for a fee in loan
transactions.
The WBA will monitor this case in the trial court. As a
result of the importance of this lawsuit to financial
institutions, the WBA Board recently took the unusual
step of authorizing the Association to participate as
amicus curiae at the trial court level if the opportunity
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arises for such participation. Normally, the WBA does
not appear as amicus curiae at the trial court level, but
frequently participates at the appellate court level. WBA
will keep its members informed regarding the progress of
this Dane County lawsuit.
The Dane County case appears to be a copycat lawsuit
based on the one in Michigan. Other copycat lawsuits
may be brought in Wisconsin in the future. However,
WBA does not expect such lawsuits to be brought against
financial institutions that do not charge a “document
preparation fee” for the use and completion of
standardized legal documents in loan transactions.
For this reason, financial institutions may wish to
temporarily reconsider the imposition of a “document
preparation fee” in connection with loan transactions
while this lawsuit is pending in the Wisconsin courts.
Financial institutions may be able to minimize their
exposure to such lawsuits by temporarily discontinuing
the collection of such fees. However, these cases do not
prevent financial institutions from charging other fees in
loan transactions, such as “loan fees” and “loan
administration fees.” Financial institutions charging such
other fees should refer to legal counsel to determine
whether such other fees would constitute finance charges
under state or federal law.
For Mortgage Publisher and Financial Link Users:
Mortgage Publisher does not have a preprinted field for a
Document Preparation Fee. However, if a user uses one
of the “open” calculation fields to input a document
preparation fee, and labels the fee a document preparation
fee, the user may wish to reconsider this practice
according to the above discussion.
Financial Link has a preprinted field for Document
Preparation Fee in the screen for Fees Paid to Others (not
finance charges). Again, if a user uses this field or one of
the Miscellaneous Prepaid Finance Charge fields as a
Document Preparation Fee, the user may wish to

reconsider this practice according to the above discussion.
If you have questions or concerns regarding this notice,
please contact WBA Legal at 608/441-1200 or via email
at wbalegal@wisbank.com.

USA PATRIOT Act and International Money
Laundering Abatement and
Anti-Terrorist Financing Act of 2001.
Notice 2001-19
A. Introduction
On October 26, 2001, the President signed into law the
USA PATRIOT Act (Act), which contains strong
measures to prevent, detect, and prosecute terrorism and
international money laundering. Title III of the Act is the
International Money Laundering Abatement and AntiTerrorist Financing Act of 2001. It includes numerous
provisions for fighting international money laundering and
blocking terrorist access to the U.S. financial
system. The Act is far-reaching in scope, covering a broad
range of financial activities and institutions.
The provisions affecting financial institutions are
generally set forth as amendments to the Bank Secrecy
Act (BSA). These provisions relate principally to U.S.
financial institutions’ relationships with foreign financial
institutions and with persons who are resident outside the
United States. The Act, which generally applies to
insured depository institutions as well as to the U.S.
branches and agencies of foreign banks, does not
immediately impose any new filing or reporting
obligations for financial institutions, but requires certain
additional due diligence and recordkeeping
practices. Some requirements take effect without the
issuance of regulations. Other provisions are to be
implemented through regulations that will be promulgated
by the U.S. Department of the Treasury, in consultation
with the federal banking regulators.

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2001 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Rose Oswald Poels and Kristine Cleven. Editor: Tiffyn Riese. Subs cription Rates: $195/one
year for members; $325/one year for non-members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
wbalegal@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at http://www.wisbank.com.

2 ? December 2001

WBA COMPLIANCE JOURNAL
arises for such participation. Normally, the WBA does
not appear as amicus curiae at the trial court level, but
frequently participates at the appellate court level. WBA
will keep its members informed regarding the progress of
this Dane County lawsuit.
The Dane County case appears to be a copycat lawsuit
based on the one in Michigan. Other copycat lawsuits
may be brought in Wisconsin in the future. However,
WBA does not expect such lawsuits to be brought against
financial institutions that do not charge a “document
preparation fee” for the use and completion of
standardized legal documents in loan transactions.
For this reason, financial institutions may wish to
temporarily reconsider the imposition of a “document
preparation fee” in connection with loan transactions
while this lawsuit is pending in the Wisconsin courts.
Financial institutions may be able to minimize their
exposure to such lawsuits by temporarily discontinuing
the collection of such fees. However, these cases do not
prevent financial institutions from charging other fees in
loan transactions, such as “loan fees” and “loan
administration fees.” Financial institutions charging such
other fees should refer to legal counsel to determine
whether such other fees would constitute finance charges
under state or federal law.
For Mortgage Publisher and Financial Link Users:
Mortgage Publisher does not have a preprinted field for a
Document Preparation Fee. However, if a user uses one
of the “open” calculation fields to input a document
preparation fee, and labels the fee a document preparation
fee, the user may wish to reconsider this practice
according to the above discussion.
Financial Link has a preprinted field for Document
Preparation Fee in the screen for Fees Paid to Others (not
finance charges). Again, if a user uses this field or one of
the Miscellaneous Prepaid Finance Charge fields as a
Document Preparation Fee, the user may wish to

reconsider this practice according to the above discussion.
If you have questions or concerns regarding this notice,
please contact WBA Legal at 608/441-1200 or via email
at wbalegal@wisbank.com.

USA PATRIOT Act and International Money
Laundering Abatement and
Anti-Terrorist Financing Act of 2001.
Notice 2001-19
A. Introduction
On October 26, 2001, the President signed into law the
USA PATRIOT Act (Act), which contains strong
measures to prevent, detect, and prosecute terrorism and
international money laundering. Title III of the Act is the
International Money Laundering Abatement and AntiTerrorist Financing Act of 2001. It includes numerous
provisions for fighting international money laundering and
blocking terrorist access to the U.S. financial
system. The Act is far-reaching in scope, covering a broad
range of financial activities and institutions.
The provisions affecting financial institutions are
generally set forth as amendments to the Bank Secrecy
Act (BSA). These provisions relate principally to U.S.
financial institutions’ relationships with foreign financial
institutions and with persons who are resident outside the
United States. The Act, which generally applies to
insured depository institutions as well as to the U.S.
branches and agencies of foreign banks, does not
immediately impose any new filing or reporting
obligations for financial institutions, but requires certain
additional due diligence and recordkeeping
practices. Some requirements take effect without the
issuance of regulations. Other provisions are to be
implemented through regulations that will be promulgated
by the U.S. Department of the Treasury, in consultation
with the federal banking regulators.
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This article briefly describes the provisions of the Act that
should receive the immediate attention of financial
institutions. This article also describes new rules that are
required to be issued or may be issued by Treasury under
the Act. All financial institutions should ensure that their
compliance staffs carefully review the Act and prepare to
implement its provisions within appropriate timeframes.
At this time, there are several provisions of the Act that
will require interpretation by Treasury. This article does
not offer any interpretive guidance, but does identify some
important areas where additional guidance by Treasury
will be required. Copies of the Act (Public Law 107-56)
may be obtained at www.thomas.loc.gov/.
B. Provisions Effective Without Issuance of
Regulations
1. Prohibition on U.S. Correspondent Accounts with Shell
Banks
The Act prohibits covered financial institutions (any
insured bank; a commercial bank or trust company; a
private banker; an agency or branch of a foreign bank in
the U.S.; a credit union; a thrift institution; or a registered
broker dealer) from establishing, maintaining,
administering, or managing correspondent accounts with
“shell banks,” which are foreign banks that have no
physical presence in any jurisdiction. An exception,
however, permits covered financial institutions to
maintain correspondent accounts with shell banks that
meet certain criteria. Under the criteria, the shell bank
must be affiliated with a depository institution, credit
union, or foreign bank that maintains a physical presence
in the United States or in another jurisdiction, and the
shell bank must be subject to supervision by the banking
authority that regulates the affiliated entity.
The Act also provides that covered financial institutions
must take “reasonable steps” to ensure that accounts for
foreign banks are not used to indirectly provide banking
services to shell banks. The Act directs Treasury to issue
regulations to further define “reasonable steps.” These
provisions are effective on 12/25/2001.
2. Availability of Bank Records
The Act contains provisions listed below to assist bank
regulators and law enforcement authorities in obtaining
certain records from covered financial institutions. These
provisions are also effective on 12/25/2001.
i. Requests from regulators. One provision requires a
covered financial institution, upon request of the
appropriate federal banking agency, to produce records
relating to its anti-money laundering compliance or its

customers. Such records must be produced within
120 hours of the request.
ii. Requests from law enforcement. The Act provides
that Treasury or the U.S. Attorney General may issue a
subpoena or summons to any foreign bank with a
correspondent account in the United States and request
records relating to that account, including records
maintained abroad about deposits into the foreign
bank. To facilitate this process, a covered financial
institution that has a correspondent account for a foreign
bank must maintain in the United States: (a) records
identifying the owners of the foreign bank; and (b) the
name and address of a person in the United States who is
authorized to accept service of legal process on behalf of
the foreign bank. This means that the foreign bank must
designate an agent for service of process. Also, the
covered financial institution must produce the records
described above in (a) and (b) within seven days of receipt
of a written request of a law enforcement officer.
Treasury worked with the banking industry, federal
banking regulators, and law enforcement agencies to
develop a “certification” process to assist covered
financial institutions to comply these provision. Treasury
publicly released a notice on the certification and related
guidelines on 11/20/2001, and copies may be obtained
from Treasury’s web site at www.treas.gov/press/releases/
po813.htm.
iii. Termination of Accounts. Treasury or the U.S.
Attorney General may, by written notice, direct a covered
financial institution to terminate its relationship with a
foreign correspondent bank that has failed to comply with
a subpoena or summons or has failed to initiate
proceedings to contest a subpoena or summons. If the
covered financial institution fails to terminate the
correspondent relationship within 10 days of receipt of
notice, it could be subject to a civil money penalty of up
to $10,000 per day.
3. Due Diligence for Private Banking and Correspondent
Accounts
i. General Due Diligence. The Act requires due
diligence by all financial institutions that maintain,
administer, or manage private banking accounts or
correspondent accounts in the United States for nonUnited States persons. With respect to all such accounts,
U.S. institutions must have “appropriate, specific and,
where necessary, enhanced due diligence policies,
procedures, and controls that are reasonably designed to
detect and report instances of money laundering through
those accounts.” Treasury, in consultation with the federal
banking regulators, is directed to issue regulations
clarifying this general requirement.
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ii. Additional Standards for Certain Correspondent
Accounts. The Act requires additional measures for
correspondent accounts of foreign banks that either are
licensed by particular jurisdictions or operate under
offshore banking licenses. The particular jurisdictions
specified by the Act are: (a) jurisdictions designated by
intergovernmental groups (such as the Financial Action
Task Force) as non-cooperative with international antimoney laundering standards; and (b) jurisdictions
designated by Treasury as warranting special measures
due to money laundering concerns.
For correspondent accounts of foreign banks operating
under the licenses described above, a U.S. financial
institution has the following additional obligations: (a) If
shares of the correspondent foreign bank are not publicly
traded, the U.S. financial institution must take reasonable
steps to identify each of the owners of the foreign bank
and the nature and extent of each owner’s interest; (b) the
U.S. financial institution must take reasonable steps to
conduct enhanced scrutiny of the correspondent account to
identify suspicious transactions; and (c) the U.S. financial
institution must take reasonable steps to ascertain whether
the correspondent foreign bank has correspondent banking
relationships with other foreign banks and, if so, the
U.S. financial institution must identify such other banks
and conduct general due diligence with respect to them.
The Act does not specify whether this provision applies to
all correspondent accounts maintained by such foreign
banks or only to certain types of correspondent
accounts. The Act sets forth only minimum requirements
for the “enhanced scrutiny” required for these accounts,
and does not define “reasonable steps.” Future Treasury
regulations should provide additional guidance.
iii. Private Banking Account Minimum Due
Diligence Standards. The Act specifies minimu m
standards for private banking accounts, defined as
accounts with minimum deposits of $1 million that are
assigned to or managed by a person who acts as a liaison
between a financial institution and the beneficial
owner. For all private banking accounts maintained by or
on behalf of non-United States persons, the financial
institution must report suspicious transactions and keep
records of: (1) the names of all nominal and beneficial
owners; and (2) the source of funds deposited in those
accounts.
For any private banking account requested or maintained
by or on behalf of a senior political figure or his or her
immediate family me mbers or close associates, the
financial institution must conduct enhanced scrutiny of the
account to detect any transactions that may involve
proceeds of foreign corruption. These requirements are in
accordance with current Federal Reserve guidance, as set
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forth in SR letter 01-3, “Guidance on Enhanced Scrutiny
for Transactions That May Involve the Proceeds of
Foreign Official Corruption.” However, Treasury may in
the future impose additional or different requirements.
Regulations on these due diligence provisions are to be
proposed by 04/24/2002; however, whether or not
regulations are issued, the provisions will be effective on
07/ 23/2002.
C. Areas to be Covered by Future Regulatory Action
1. Special Measures for Certain Jurisdictions, Financial
Institutions, International Transactions, & Accounts
Treasury has broad regulatory authority to require
financial institutions to perform additional recordkeeping
and reporting with respect to particular financial
institutions operating outside the United States,
institutions in particular jurisdictions, types of accounts,
and types of transactions, if Treasury determines that such
institutions, jurisdictions, accounts, or transactions are of
“primary money laundering concern.” Treasury must
consult with the federal banking regulators and other
agencies, as appropriate, in determining whether to
impose specific measures. The measures may be imposed
by regulation or by order; however, any measure other
than a regulation must expire within 120 days.
In general, the types of measures contemplated by this
provision are maintenance of records and filing of reports
with information about transactions, participants in
transactions, and beneficial owners of funds involved in
transactions. In addition, special measures could require
due diligence with respect to the ownership of payablethrough accounts and maintenance of information about
correspondent bank customers that have access to
correspondent accounts.
The Act requires Treasury, in consultation with other
regulators, to issue regulations on the application of the
term “account” to non-banks. Treasury is required to
define “benefic ial ownership” and other terms used in this
section, as appropriate. Regulations regarding these
special measures will be promu lgated in the future.
2. Standards for Verification of Customer Identification
Treasury is required to issue regulations for financial
institutions setting forth minimum standards for customer
identification at account opening. The regulations will
require verification of customer identification,
maintenance of records of verification, and comparison of
identification with government lists of known or suspected
terrorists. For financial institutions engaged in financial
activities described in the Bank Holding Company Act,
these regulations are to be issued jointly by Treasury and
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the institutions’ federal functional regulators, and are to be
effective by 10/25/2002.
3. Government and Financial Institution Information
Sharing

such disclosure by any federal, state, or local government
employee, except as necessary to fulfill that employee’s
official duties. Both of these safe harbor provisions are
effective immediately.
2. Disclosure in Employment References

Treasury must issue regulations by 02/23/2002 to
encourage further cooperation among financial
institutions, regulatory authorities, and law enforcement,
for the purpose of sharing information about persons and
entities engaged in or suspected of terrorist acts or money
laundering activities. The regulations may require
financial institutions to designate points of contact for
information sharing and account monitoring, and to
establish procedures for protecting information.
Effective immediately, however, financial institutions
may, after giving notice to Treasury, share among
themselves and with financial trade associations
information about persons and entities engaged in or
suspected of terrorist acts or money laundering
activities. The Act provides that such sharing generally
will not constitute a privacy violation of the applicable
provisions of the Gramm-Leach-Bliley Act.
4. Restrictions on Concentration Accounts
The Act grants Treasury the authority to issue regulations
relating to the maintenance and use of concentration
accounts (a term not defined in the Act), but Treasury is
not required to do so. The purpose of the regulations
would be to prevent the use of such accounts to obscure
the identity of an individual customer of a financial
institution. In general, the regulations would prohibit
customer direction of transactions through concentration
accounts, prohibit financial institution staff from giving
customers any information about the financial institution’s
concentration accounts, and require written procedures
governing documentation of transactions involving
concentration accounts. The effective date of these
restrictions would be determined by future regulations.
D. Suspicious Activity Reporting

The Act amends the prohibition on disclosure of
suspicious activity reports (SARs) and the safe harbor for
liability so that information that has been reported as
suspicious may be disclosed by a financial institution in a
written employment reference or a written termination
notice provided to a self-regulatory agency. However,
while the information may be disclosed in these
circumstances, the financial institution may not disclose
the fact that a SAR was filed.
The Act also amends the Federal Deposit Insurance Act to
provide authority for insured depository institutions and
uninsured branches or agencies of foreign banks to
disclose suspicions of illegal activity (but not the fact that
a SAR was filed) to other such institutions in written
employment references for institution-affiliated
parties. The Act does not impose any affirmative duty to
make such disclosures. This amendment contains the
limitation that an institution and its agents may be civilly
liable for any disclosure that is “made with malicious
intent.” These disclosure provisions are effective
immediately.
E. Other Areas Covered by the Act
1. Forfeiture of Funds in U.S. Interbank Accounts
The Act expands the circumstances under which funds in
a U.S. interbank account may be subject to forfeiture. If a
deposit of funds in a foreign bank outside of the United
States is subject to forfeiture, and the foreign bank
maintains an interbank account at a covered financial
institution, U.S. law enforcement can seize the funds in
the U.S. account as a substitute for the foreign
deposit. Law enforcement is not required to trace the
funds seized in the United States to the deposit
abroad. This provision is effective immediately.

1. Clarification of Safe Harbor
Current law protects financial institutions from civil
liability for reporting suspicious activity. The Act
provides that this protection does not apply if an action
against the institution is brought by a government entity.
Current law prohibits financial institutions and their
employees from disclosing that a suspicious activity report
has been filed. The Act amends current law to prohibit

2. Anti-Money Laundering Program Requirement
The Act imposes on all financial institutions an antimoney laundering program requirement effective
04/24/2002. The program must include components
similar to those found in the Federal Reserve Board’s
Regulation H requirements at 12 CFR 208.63. Further
guidance will be issued in the event that future Treasury
regulations result in any change in the application of
Regulation H.
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3. Filing of SARs by Securities Brokers and Dealers
The Act requires Treasury, in consultation with the
Federal Reserve Board and the Securities and Exchange
Commission, to issue regulations requiring registered
securities brokers and dealers to file SARs. These
regulations are to be published in preliminary form by
01/01/2002, and in final form by 07/01/2002.
4. Penalties
The Act amends the BSA to authorize Treasury to impose
penalties of up to $1 million for violations of
new provisions in the Act regarding due diligence for
private banking and correspondent accounts and accounts
with shell banks. The Act also provides for civil and
criminal penalties for violations of geographic targeting
orders issued by Treasury. These new penalties are
applicable to future violations.
5. Secure Filing Network
The Act directs Treasury to establish within its Financial
Crimes Enforcement Network a highly secure electronic
network through which reports (including SARs) may be
filed and information regarding suspicious activities
warranting immediate and enhanced scrutiny may be
provided to financial institutions. The network is to be
operational by 07/23/2002.
6. Anti-Money Laundering Record Considered in
Applications
The Act amends the Bank Holding Company Act and the
Federal Deposit Insurance Act to require that, with respect
to any application submitted under the applicable

provisions of those laws, the federal banking regulators
must take into consideration the effectiveness of the
applicants’ anti-money laundering activities, including in
overseas branches. This provision applies to applications
submitted after 12/31/2001.
7. Efficient Use of Cash Transaction Reports
The Act directs Treasury to review the cash transaction
reporting system to make it more efficient, possibly by
expanding the use of exemptions to reduce the volume of
reports. Treasury’s report on its review of the system is
due by 10/25/2002.
F. Sunset Provision
The Act includes a mechanism for expedited repeal of
the Act if Congress in the future determines that the
provisions of the Act are no longer necessary. After
09/30/2004, Congress may terminate the effect of all
provisions of the Act, and any regulations promulgated
thereunder, by enacting a joint resolution to that effect.
G. Conclusion
One of the purposes of the USA PATRIOT ACT and
International Money Laundering Abatement and AntiTerrorist Financing Act of 2001 is to help identify and
quell terrorist activities by making it difficult for such
persons and groups to use the U.S. banking system.
Because the scope of this new law is so broad, financial
institutions may have additional burdens to contend with.
Many of these burdens will be set forth or clarified in
regulations to be proposed by Treasury and/or the federal
banking regulators. WBA will report on these proposals
as they are issued, and will submit comments to the
appropriate agencies as warranted.I

REGULATORY SPOTLIGHT
Agencies Issue Final Rule on Regulations H
and Y.
The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System (FRB),
the Federal Deposit Insurance Corporation (FDIC), and
the Office of Thrift Supervision (OTS) (collectively, the
agencies) are changing their regulatory capital standards
to address the treatment of recourse obligations, residual
interests and direct credit substitutes that expose banks,
bank holding companies, and thrifts (collectively, banking
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organizations) primarily to credit risk. The final rule
treats recourse obligations and direct credit substitutes
more consistently than the agencies’ current risk-based
capital standards and adds new standards for the treatment
of residual interests, including a concentration limit for
credit-enhancing interest-only strips. In addition, the
agencies use credit ratings and certain alternative
approaches to match the risk-based capital requirement
more closely to a banking organization’s relative risk of
loss for certain positions in asset securitizations. The final
rule does not include the proposed requirement that the
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SPECIAL FOCUS
Federal Law Changes to Retirement Plans.

II. IRA Enhancements

Notice 2002-1

The basic IRA rules—most conspicuously the
contribution limits—have been essentially unchanged for
two decades. Now, new legislation has altered this picture
dramatically. Key changes to IRAs are listed below.

I. Introduction
With the passage of the Economic Growth and Tax Relief
Reconciliation Act of 2001 (“EGTRRA” or “H.R.1836”)
on May 26, 2001, many of the federal rules governing
IRAs and employer-sponsored retirement plans have
changed. President Bush signed the bill into law.
Collectively, these federal changes signal the most
sweeping changes to IRAs and certain qualified retirement
plans in nearly two decades. However, at the time we
went to press, the necessary changes had not been adopted
by the State of Wisconsin. If the state does not adopt
these changes, IRA and qualified retirement plan holders
will want to discuss with their tax advisors whether or not
it is appropriate to make the increased contributions
permitted under the new federal limits described below.
WBA is hopeful that these changes will be adopted at the
state level retroactive to January 1, 2002 and will report
on any developments as warranted. This article is
intended to provide information on the federal changes so
that financial institutions will be prepared in the event that
such changes are adopted in Wisconsin.
Under the new federal law, the first of many phased-in
changes takes effect January 1, 2002, so financial
institutions need to begin planning their responses
promptly. The time needed to familiarize staff with the
new rules, and to adapt both internal procedures and
retirement services technology, will be extensive.
Now is the time to begin the process of familiarizing and
implementing a readiness program, in order to potentially
capitalize on these once-in-a-generation changes.

A. IRA Contribution Changes
IRA Annual Contributions
The new legislation increases annual Traditional or Roth
IRA contribution limits as follows:
2002 – 2004: $3,000
2005 – 2007: $4,000
2008 and thereafter: $5,000 (indexed beginning 2009).
IRA Catch-up Contributions
IRA holders age 50 or older may contribute an amount in
excess of the basic annual contribution, as follows:
2002 – 2005: $500
2006 and thereafter: $1,000.
IRA Contributions to Employer Plans
Beginning in 2003, workers will be allowed to make
contributions to IRA arrangements within many
employer-sponsored qualified retirement plans (QRPs).
Such amounts would be accounted for separately within
the plans.
Tax Credits for IRA Contributions
Effective for 2002, certain lower income taxpayers may
receive a nonrefundable tax credit (not to exceed $1,000)
for contributions made to a Traditional or Roth IRA.
These changes may result in substantially increased IRA
contribution activity, and represent great asset building
opportunities for financial institutions.
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Additional QRP Assets May be Rolled to IRAs
Under the terms of this legislation, after-tax assets held in
QRPs, and assets held in 457 plans, may be eligible for
rollover to an IRA.
B. IRA Distribution, Rollover Changes
♦

Certain IRA balances will now be eligible to be
distributed and rolled over to qualified retirement
plans, including 401(k), 403(b) and 457 plans.

♦

The IRS has been directed to update the life
expectancy tables for Required Minimum Distribution
(RMD) purposes.

♦

The IRS is granted statutory authority to extend the
60-day period for completion of a rollover, where
circumstances beyond the control of the IRA holder
prevent timely completion.

These provisions will result in greater flexibility for IRA
holders in distributing and moving assets, both among
IRAs and among various other retirement arrangements.
As a result, IRAs may become even more popular as
vehicles for accumulating, holding and directing
taxpayers’ retirement assets.
III. Employer-Sponsored Retirement Plan Expansion
Numerous changes have been made to employersponsored retirement plans, such as 401(k), 403(b), profit
sharing, money purchase, SEP, and salary reduction
simplified employee pension (SAR-SEP) plans. These
changes include substantial increases in annual
contribution limits, simplified plan testing and increased
portability among different types of plans.
A. Increased Contribution Limits

401(k), 403(b), 475 and SAR-SEP Deferral Contributions
Workers who participate in an employer-sponsored,
deferral-type retirement plan such as 401(k), 403(b), 457
or SAR-SEP could defer more of their pre-tax income, as
follows:
2002 - $11,000
2003 - $12,000
2004 - $13,000
2005 - $14,000
2006 and thereafter - $15,000 (indexed beginning 2007).
Catch-Up Contributions
Participants age 50 or older who defer salary into 401(k),
403(b), 457 or SAR-SEP plans may make catch-up
deferral contributions, as follows:
2002 - $1,000
2003 - $2,000
2004 - $3,000
2005 - $4,000
2006 and thereafter - $5,000 (indexed beginning 2007).
SIMPLE IRA/401(k) Plan Deferrals
Deferrals made to savings incentive match plans for
employees of small employers (SIMPLE) plans would
increase from the current $6,500 annual limit, to:
2002 - $7,000
2003 - $8,000
2004 - $9,000
2005 and thereafter - $10,000 (indexed beginning 2006).
SIMPLE Catch-Up Contributions
As with other plans, catch-up deferral contributions would
also be possible for participants, age 50 or over, in
SIMPLE plans, as follows:
2002 - $500
2003 - $1,000
2004 - $1,500
2005 - $2,000
2006 and thereafter - $2,500 (indexed beginning 2007).

The annual contribution limits of most qualified
retirement plans (QRPs) will increase, as next described.
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♦

H.R. 1836 provides participants the option, effective for
2005 and thereafter, to make after-tax, Roth IRA-like
contributions to their employers’ 401(k) or 403(b) plans,
rather than tax-deferred, with the same benefit of tax-free
earnings that is provided by Roth IRAs.

The key employee definition and related top-heavy
rules are simplified.

♦

Employee elective deferrals will not be counted
toward the employer’s maximum annual deduction
for plan contributions,

Low Income Contribution Credit

♦

The multiple-use test for 401(k) plans is eliminated.

♦

The defined benefit (DB) plan annual benefit limit is
increased to $160,000 (indexed).

♦

Actuarial adjustments for DB plans will be made at
age 65 rather than the Social Security retirement age.

Qualified Roth Contribution Program

Effective for 2002, certain lower income taxpayers would
receive a nonrefundable tax credit (not to exceed $1,000)
for contributions made to most employer-sponsored
retirement plans.
Plan Start-up Tax Credit
Qualifying employers who start a retirement plan may
receive up to $500 per year in tax credits for start-up costs,
for a period of up to three years.
B. Testing, Deduction-driven Contribution Changes
Certain tests have limited the contributions that can be
made by, or on behalf of, participants in QRPs. Many of
these tests are modified by H.R. 1836, thus allowing
substantially increased contributions, as described below.

The enhanced contribution opportunities, complemented
by the administrative simplifications provided under H.R.
1836, will make possible substantially increased annual
contributions by many workers and employers. Similarly,
establishing a retirement plan will be more attractive. This
will present financial institutions with a substantial
opportunity for enhanced retirement plan business and
asset acquisition.
C. Distributions, Rollovers and Portability

Compensation Cap
The IRC Sec. 401(a)(17) compensation cap would rise
from its current indexed level of $170,000 to $200,000
(indexed).

RMD Tables Update
H.R. 1836 directs the IRS to update the life expectancy
tables used to determine RMDs from employer-sponsored
retirement plans.

IRC Sec. 415 Limit
The defined contribution plan annual benefit limit is
increased to $40,000 (from $30,000), indexed, and the
corresponding percent-of-compensation limit raised from
25% to 100%.

Miscellaneous Rollover Issues
♦

The IRS is granted statutory authority to extend the
60-day period for completion of a rollover, where
circumstances beyond the control of the plan
participant prevent its completion.

♦

A spouse inheriting QRP assets may roll them to his
or her own QRP.

♦

IRA-originating assets may be rolled to QRPs.

♦

Cashed-out plan assets from $1,000 to $5,000 will
automatically be rolled to an IRA in the absence of a
participant election directing distribution or rollover.

Profit Sharing Plan Contribution/Deduction Limit
The employer deduction limit for profit sharing plans has
been increased from 15% to 25%. This allows
substantially increased annual contributions for employers
that use or allow multiple contribution options, such as
profit sharing, matching and after-tax contributions.
Other Testing-Related Changes
♦

♦

Matching contributions within 401(k) plans may be
applied to satisfy required top-heavy minimum
contributions.
Elective deferrals (as in 401(k) or 403(b) plans) will
not reduce the compensation to be considered when
determining the maximum employer deduction/
contribution.

Full Rollover Flexibility
Assets accumulated within different retirement plans have
historically been limited to rollover to IRAs, or to similar
types of retirement plans. As a result of H.R. 1836, there
will be full portability between 401(k) plans, 403(b) plans,
457 plans, profit sharing plans, and money purchase plans.
As a result of these changes, workers are likely to be more
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willing to save within these plans for retirement, knowing
that their assets may move with them readily from
employer to employer, and retain the benefits unique to
QRPs.
D. QRP Plan Contribution Tracking
Recordkeeping has been an ongoing responsibility for
administrators of QRPs, and the service providers that
assist them. Under the provisions of H.R. 1836,
contribution tracking requirements are added, as described
below.
♦

Roth-type after-tax contributions to QRPs must be
tracked separately from other assets; and

♦

IRA contributions to a QRP trust must be similarly
tracked.

As a consequence, some employers and the financial
institutions that serve their plan administration needs, will
have additional administrative responsibilities.

IV. Education Savings Enhancements
The provisions of H.R. 1836 include major enhancements
to Education IRAs, which will make these accounts much
more attractive to taxpayers, and thus provide an
additional business opportunity for financial institutions.
These provisions include:
♦

Increasing the annual per-beneficiary contribution
limit from $500 to $2,000 (effective in 2002);

♦

Allowing savings to be used for primary and
secondary school expenses, in addition to postsecondary expenses;

♦

Providing higher adjusted gross income (AGI)
limitations for individual contributor eligibility;

♦

New rules coordinating Education IRA use with other
education tax credits; and

♦

Allowing contributions after age 18 for certain
special-needs children.

E. Special 403(b), 457 Plan Rule Changes
Financial institutions may experience a dramatic increase
in interest regarding these saving arrangements once
taxpayers discover that they represent a saving
opportunity equal to that of the Traditional and Roth IRA.

♦

The maximum exclusion allowance (EA) contribution
test for 403(b) plans is repealed (deferrals will be
excluded from income if not exceeding the IRC Sec.
415 limit).

♦

403(b) and 457 plan transfers will be allowed for the
purchase of service credits in governmental DB plans.

V. Conclusion

♦

The 457 plan deferral limit is raised from 33 1/3% of
compensation to 100%, and deferrals under these
plans need not be coordinated with other elective
deferrals.

As is evident by the information contained in this article,
the new federal law provides taxpayers with potential
significant benefits in the area of IRA’s and certain
qualified retirement plans. Some of the enhancements
described above also require changes that must be made to
the specific plan documents before they can take effect.
However, as also indicated, the State of Wisconsin has
not, to date, adopted the necessary changes. If these
changes are not adopted, the benefits that taxpayers might
otherwise take advantage of may be diminished or
eliminated.

F. Miscellaneous QRP Changes
♦

The “same desk”" rule is repealed.

♦

Resumption of deferrals following receipt of a
hardship distribution of deferrals is reduced from 12
months to 6 months.

♦

The determination letter fee for employers with 100
or fewer employees is eliminated.

♦

No hardship-distributed deferrals may be rolled to
another plan.
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In 1998, the State faced a situation similar. The outcome
in that instance was that the State ultimately adopted a
law, retroactive to the beginning of that year, containing
the changes to IRAs, etc., already made at the federal
level. WBA is hopeful that a similar result will occur in
this case.
Before customers make their 2002 IRA contributions,
financial institutions should consider informing their
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customers of the current lack of uniformity between the
new federal laws and existing state laws.

plans beyond the current limits that exist at the state
level.

Financial institutions should not provide legal or tax
advice to customers; however, it is fine to suggest that
customers seek advice from their own tax or legal advisors
before making contributions to IRA and certain retirement

Portions of this article were reprinted with the
permission of BISYS Retirement Services, formerly
Universal Pensions Inc. This article is not intended nor
should it be construed as legal or tax advice.I

REGULATORY SPOTLIGHT
FRB Issues Final Rule on Regulation Z
Official Staff Commentary.
The Board of Governors of the Federal Reserve System
(FRB) is adopting amendments to the provisions of
Regulation Z (Truth in Lending) that implement the Home
Ownership and Equity Protection Act (HOEPA). HOEPA
was enacted in 1994, in response to evidence of abusive
lending practices in the home -equity lending market.
HOEPA imposes additional disclosure requirements and
substantive limitations (for example, restricting short-term
balloon notes) on home-equity loans bearing rates or fees
above a certain percentage or amount. The FRB’s
amendments to Regulation Z broaden the scope of
mortgage loans subject to HOEPA by adjusting the price
triggers used to determine coverage under the act. The
rate-based trigger is lowered by two percentage points for
first-lien mortgage loans, with no change for subordinatelien loans. The fee-based trigger is revised to include the
cost of optional credit insurance and similar debt
protection products paid at closing. The amendments
restrict certain acts and practices in connection with homesecured loans. For example, creditors may not engage in
repeated refinancings of their HOEPA loans over a short
time period when the transactions are not in the
borrower’s interest. The amendments also strengthen
HOEPA’s prohibition against extending credit without
regard to consumers repayment ability, and enhance
disclosures received by consumers before closing for
HOEPA-covered loans. The rule is effective 12/20/2001,
and comp liance is mandatory as of 10/01/2002. Copies of
the final rule may be obtained from WBA. Federal
Register, Vol. 66, No. 245, 12/20/2001, 65604-65622.

FRB Issues Final Rule On Regulation C
Official Staff Commentary.
The FRB has published a final rule amending its official
staff commentary that interprets the requirements of
Regulation C (Home Mortgage Disclosure Act). The FRB
is required to adjust annually the asset-size exemption

threshold for depository institutions based on the annual
percentage change in the Consumer Price Index for Urban
Wage Earners and Clerical Workers. The present
adjustment reflects changes for the twelve-month period
ending in November 2001. During this period, the index
increased by 2.91 percent; as a result, the exemption
threshold is increased to $32 million. Thus, depository
institutions with assets of $32 million or less as of
December 31, 2001, are exempt from data collection in
2002. The rule is effective 01/01/2002, and is applicable
to all data collection in 2002. Copies of the rule may be
obtained from WBA. Federal Register, Vol. 66, No. 247,
12/26/2001, 66295.

FRB Issues Proposed Rule on Regulation Z
Official Staff Commentary.
The FRB has published for comment proposed revisions
to the official staff commentary to Regulation Z, which
implements the Truth in Lending Act. (TILA) The
commentary applies and interprets the requirements of
Regulation Z. The proposed update would clarify how
creditors that place TILA disclosures on the same
document with the credit contract may satisfy the
requirement for providing the disclosures in a form the
consumer may keep before consummation. In addition,
the proposed revisions provide guidance on disclosing
costs for certain credit insurance policies and on the
definition of “business day” for purposes of the right to
rescind certain home -secured loans. Comments must be
received by 02/01/2002, and copies may be obtained from
WBA. Federal Register, Vol. 66, No. 247, 12/13/2001,
64831-64383.

FRB Issues Policy Statement on Payments
System Risk.
The FRB has revised its Policy Statement on Payments
System Risk (PSR policy) to modify the net debit cap
calculation for U.S. branches and agencies of foreign
banks, to modify the time electronic check presentments
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This month’s issue of WBA Compliance Journal provides helpful information on Regulation B’s signature rules in the
“Special Focus” section. Look to the “Regulatory Spotlight” section for information on final and proposed changes to
HMDA. Finally, look to the “Compliance Notes” section for information on CRA and HMDA reporting, and the latest
update on Wisconsin’s Child Support Lien Docket. I

SPECIAL FOCUS
Signature Rules Under Regulation B.
Notice 2002-2
I. Introduction
Over the last several weeks, WBA has received numerous
inquiries regarding the requirements and restrictions on
spousal signatures under Regulation B. The FDIC and
other federal banking regulatory agencies have also
apparently received similar questions. In light of this
situation, WBA is providing the following information
based on a recently released FDIC Guidance that describes
and clarifies these signature rules.

Regulation B prohibits a creditor from requiring either the
additional signature of a co-signor on the credit instrument
or a guarantor.
If the applicant does not meet the creditor’s credit
standards, the creditor can require a co-signor or
guarantor, but it cannot require that the co-signor or
guarantor be the applicant’s spouse.
B. Exceptions
As is frequently the case, general rules often are subject to
exceptions. This holds true for the general rules described
above regarding spousal signatures under Regulation B.
The following describes the exceptions to these rules.

II. Overview

1. Secured credit

Regulation B, which implements the Equal Credit
Opportunity Act (ECOA), specifically limits when a
creditor may seek an applicant’s spouse as a co-signor or
guarantor. These rules vary depending on the
circumstances, such as whether the applicant’s
creditworthiness is supported or secured by property that
is jointly owned, the application is for joint credit, or a
community property state is involved.

If an applicant requests secured credit, a creditor may
require the signature of the applicant’s spouse or other
person “on any instrument necessary, or reasonably
believed by the creditor to be necessary, under applicable
state law to make the property being offered as security
available to satisfy the debt in the event of default.”

III. Spousal Signatures: General Rules, Exceptions and
Related Requirements
A. General Rules
A creditor cannot ask for or require the signature of an
applicant’s spouse or any other additional party on a credit
instrument if the applicant requests an individual credit
account, and individually meets the creditor’s standards
for creditworthiness for the amount and terms of the credit
requested.
In summary, if the applicant applies for individual credit
and meets the creditor’s standards for creditworthiness,

2. Unsecured credit
If an applicant requests unsecured credit and relies on
jointly owned property to establish creditworthiness, the
creditor may require the signature of the other person only
on the instrument(s) necessary, or reasonably believed by
the creditor to be necessary, under the law of the state in
which the property is located, to enable the creditor to
gain access to the property in the event of the death or
default of the applicant.
3. Unsecured credit—community property states
If a married applicant requests unsecured credit and
resides in a community property state, or if the property
upon which the applicant is relying is located in such a
state, a creditor may require the signature of the spouse on
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any instrument necessary, or reasonably believed by the
creditor to be necessary, under applicable state law for the
creditor to gain access to the community property in the
event of default if: applicable state law denies the
applicant power to manage or control sufficient
community property to qualify for the amount of credit
requested under the creditor’s standards of
creditworthiness; and the applicant does not have
sufficient separate property to qualify for the amount of
credit requested without regard to community property.
At this point, one may wonder what is meant by
“community property”? Community property laws
determine, among other things, which spouse has
management and control over the marital property, and in
turn, who has the legal power to commit the property to
support a credit or secure a loan. Creditors making loans
(a) to married borrowers who live in a community
property state or (b) that are supported or secured by
collateral located in a community property state should
become familiar with the management and control
provisions of the community property law in such states to
assure that signatures on security and/or credit instruments
are limited to those necessary to perfect their interest in
the underlying collateral in the event of the borrower’s
death or default.
Alaska, Arizona, California, Idaho, Louisiana, Nevada,
New Mexico, Texas, Washington, and Wisconsin have
some form of community property system. Wisconsin
uses the terminology “marital property” to describe its
form of community property.

instrument that imposes personal liability to assure access
to jointly owned property securing the debt, such belief
should be supported by a thorough review of pertinent
statutory or decisional law or an opinion of the state
attorney general obtained prior to requiring the signature.
2. Rules applicable to spousal signatures apply equally
to guarantys
A guaranty on an extension of credit is part of a credit
transaction and is subject to Regulation B’s rules
governing spousal signatures and other anti-discrimination
provisions. Although a creditor may require that all
partners, directors, officers or shareholders of a closely
held corporation personally guaranty a loan, it cannot
automatically require their spouses to also sign the
guaranty, even if the guaranty is supported or secured by
jointly owned property. Obtaining the signature of a
guarantor’s spouse is subject to the same restrictions as
obtaining the signature of an applicant’s spouse.
In cases where an individual has applied for a business
loan, a creditor may require the guaranty of another
partner, director, officer or shareholder, but this
requirement must be based on the guarantor’s relationship
with the business. For example, a creditor may require all
partners, directors, officers or shareholders of a closely
held corporation to guaranty a loan, or an additional
partner, director, officer or shareholder to provide a
guaranty, but it cannot single out a partner, director,
officer or shareholder because he or she is the spouse of
the applicant.
3. Integrated note/security agreement

C. Related Requirements
1. Need for signature on note—definition of
reasonable belief
In most states that do not follow community property
principles, the co-owner does not have to sign the note to
grant the creditor access to the property, but only the
security documents, such as a mortgage. If a creditor
believes that the co-owner’s signature is needed on an

Where a creditor uses an integrated instrument that
combines the note and the security agreement, a spouse
can be asked to sign the instrument if it is clear, for
example, by the use of a legend placed next to the
spouse’s signature that the spouse’s signature is made
only to grant the security interest and that signing the
instrument does not impose personal liability on the
spouse.
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4. Value of an applicant’s interest in joint property
When determining the value of an applicant’s interest in
jointly owned property, a lender must look to the actual
form of ownership of the property before or at
consummation of the transaction. The possibility of
subsequent changes in the form of ownership (for
example, by transfer or divorce) may not be considered.
IV. Ensuring Compliance with Regulation B’s Spousal
Signature Provisions
As more and more creditors expand the geographical
reach of their lending activities through interstate mergers
and acquisitions or by taking applications over the
Internet, they need to ensure that all loan officers, whether
consumer or commercial, are familiar with the restrictions
on spousal signatures found in Regulation B. Additionally,
creditors need to know the various requirements of state
law with respect to joint and marital property, not only in
the states in which they operate, but where their borrowers
reside or where jointly owned assets supporting or
securing a loan are located.
The federal banking regulatory agencies strongly suggest
creditors consider the following three-prong approach to
ensure compliance with the spousal signature rules.

supporting or securing the loan is located. These state laws
will determine what documents must be signed by the
co-owner of the property in order to perfect the creditor’s
security interest in the collateral.
3. Create or amend checklists to address when spousal
signatures may be obtained in connection with an
individual application for credit.
Creditors should consider creating or revising loan
checklists to ask if an application is for individual credit
and if so, whether the loan is supported or secured by
jointly owned property and if a co-signor or guarantor is
required in order to perfect the creditor’s security interest
in the jointly owned collateral.
Whenever a co-signor or guarantor is requested in
connection with an individual application for credit, the
lender should document the basis for requiring the cosignor or guarantor and the guarantor’s relationship with
the applicant or, in the case of a commercial loan, the
company.
B. Provide Periodic Training to Both Consumer and
Commercial Loan Staff

1. Eliminate loan policies or procedures that are
inconsistent with Regulation B’s spousal signature
provisions. Specifically, creditors should eliminate loan
policies that require:

The Regulation B requirements regarding spousal
signatures apply to all loans, whether consumer,
commercial, or agricultural. Education on the spousal
signature rules should be part of any training program for
new loan staff. Creditors also should provide periodic
refresher training, particularly in the event of any
expansion of market reach (for example, the taking of
credit applications over the Internet, or a change in
product base, such as the introduction of a streamlined
small business loan program).

♦

C. Monitoring and Audits

A. Review and revise loan policies and procedures
regarding spousal signatures

the guaranty of a loan to a closely held corporation by
the spouses of the partners, officers, directors or
shareholders of the corporation;

♦

the signature of the spouse on the note when the
applicant submits a joint financial statement; or

♦

the signature of the spouse on the note when jointly
owned assets are offered as collateral.

2. Expand loan policies and procedures to provide loan
staff with specific guidance on state law regarding
necessary signatures, particularly in community
property states.
Creditors should only obtain those signatures necessary to
perfect their security interest. When handling an
individual application from a married borrower supported
or secured by jointly owned property, the creditor must
look at the laws of the state where the borrower resides as
well as those of the state where the jointly owned property

Creditors should incorporate in their compliance program
a check for spousal signature violations. Monitoring and
audits should include reviews of all documents in a
representative sample of loan files, particularly the
application, financial statements, documents relating to
collateral, as well as the credit instrument and any security
documents. Special attention should be taken with respect
to loans to closely held corporations and business loans
supported by jointly owned residential or personal
property or other personal assets, like stock or savings.
V. Wisconsin’s Marital Property Act and Regulation B
Wisconsin’s Marital Property Act (MPA) applies to
married Wisconsin residents. The MPA presumes all
property of a spouse is marital property except property
that is classified otherwise (e.g. individual property).
In a credit transaction it is important that the creditor
knows who has management and control of marital
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property for, among other reasons, proper compliance
with the signature requirements and restrictions under
Regulation B. Management and control under the MPA
means the right to buy, sell, use, transfer, lease, expand,
assign, create a security interest, mortgage or dispose of
property as if it were the property of that person.
How marital property is “held” determines who has the
right to manage and control the marital property. Property
is “held” by a spouse only if title to the property is issued
in that person’s name. The following are the MPA’s
general management and control rules:
♦

A spouse acting alone may manage and control
marital property “held” in that spouse’s name alone.

♦

Either spouse may manage and control marital
property “held” in the names of both spouses in the
alternative (“or”).

♦

Spouses may manage and control marital property
“held” in the names of both spouses other than in the
alternative (“and”) only if the spouses act together.

♦

If property is not “held” by either party, either spouse
may manage and control the property.

♦

In credit transactions, a spouse acting alone may
manage and control all marital property for purposes
of obtaining “family purpose” debt. However, this
does not include a right to grant a security interest or
mortgage.

♦

Management and control rules do not affect the
statutory requirement relating to mortgages on
homestead, thus both spouses must sign such a

mortgage irrespective of how the homestead property
is held unless it is a purchase money mortgage.
Understanding these bullet points is essential to avoid
violations of, and to comply with, Regulation B’s
signature rules. Creditors must use these rules to
determine who has authority to grant a security interest in
property taken as collateral to secure a loan. Remember,
Regulation B permits creditors to require the signature of
the applicant’s spouse or other person on any instrument
necessary to make the property being offered as security
available to satisfy the debt in the event of default. This
means a creditor can require the signature of the nonapplicant spouse on a security agreement or mortgage if it
is necessary to obtain a proper pledge of the collateral
offered to secure a loan to the applicant spouse.
VI. Conclusion
Regulation B’s signature rules are clearly complex and are
frequently the source of confusion. Unfortunately, the
ensuing confusion can result in inadvertent violations of
the regulation. To avoid this undesirable result, creditors
need to fully understand and apply the requirements of the
regulation and applicable state law to the facts and
circumstances of each transaction.
This article does not address every signature issue that
could arise under Regulation B. In addition, this article is
not intended nor should it be construed as legal advice. If
an institution needs legal advice, it should seek the
services of competent legal counsel. I

REGULATORY SPOTLIGHT
FRB, FDIC & OCC Issue Final Rule on
Capital Requirements for Equity
Investments.
The Board of Governors of the Federal Reserve System,
(FRB), the Federal Deposit Insurance Corporation
(FDIC), and the Office of the Comptroller of the Currency
(OCC), collectively, the agencies, have issued a final rule
that amends their capital guidelines to establish special
minimum capital requirements for equity investments in
nonfinancial companies. The new capital requirements,
which will apply symmetrically to equity investments of
banks and bank holding companies, impose a series of
marginal capital charges on covered equity investments

4 ? February 2002

that increase with the level of a banking organization’s
overall exposure to equity investments relative to the
organization’s Tier 1 capital. The final rule is substantially
similar to the proposal that the agencies published for
comment in 02/2001. The final rule is effective
04/01/2002, and copies may be obtained from WBA.
Federal Register, Vol. 67, No. 17, 01/25/2002,
3783-3807.

FRB Issues Final Rule on Regulation C.
The FRB has issued a final rule that amends Regulation C
(Home Mortgage Disclosure) and the commentary
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This month’s issue of WBA Compliance Journal contains a number of important features. First, the “Special Focus”
section addresses the new TILA provisions regarding high-cost mortgage loans. Secondly, the “Regulatory Spotlight”
section contains proposed changes to Call Reports forms. Finally, the “Compliance Notes” section contains timely

SPECIAL FOCUS
Truth-in-Lending Amendments Affect
High-Cost Mortgage Loans.

3.
Open-end credit, such as home equity lines
of credit.

Notice 2002-3

B.

I. INTRODUCTION
The Home Ownership and Equity Protection Act
(HOEPA) revised Truth-in-Lending in 1994. It imposed
disclosure requirements in addition to the standard Truthin-Lending disclosures and other limitations on home
equity loans with rates or fees above a certain percentage
or amount. Recently, the Fed amended Regulation Z,
broadening the number of mortgage loans subject to
HOEPA by lowering the rate-based trigger for first lien
loans and including in the fee-based trigger premiums paid
at closing for optional credit insurance and other debt
protection products. The amendments also added certain
restrictions on HOEPA loans and changed the HOEPA
disclosures given in addition to the standard Truth-inLending disclosures. This notice describes the major
provisions of the rule and the amendments. The amended
rule is effective December 20, 2001, however, compliance
is mandatory as of October 1, 2002.
II. COVERAGE
A.

Types of Loans Covered.

Subject to the exceptions listed below, the Truth-inLending HOEPA rules apply to loans that are secured by
the consumer’s principal dwelling, if either an annual
percentage rate test or points and fees test is met. The
HOEPA rules do not apply to:
1.
Loans to finance the acquisition or initial
construction of the consumer’s principal dwelling;
2.
Reverse mortgage transactions (which are subject
to their own requirements under Reg Z, 226.33); and

The Annual Percentage Rate Test.

Prior to these amendments, HOEPA covered a loan if the
APR at consummation exceeded the rate for treasury
securities with a comparable maturity by more than ten
percentage points. Under the new rule, the APR test has
been decreased to eight percentage points if the loan is a
first lien loan. The APR test remains at ten percentage
points for subordinate lien loans. The comparable treasury
security rate is the rate as of the 15th day of the month
immediately preceding the month in which the application
for the extension of credit is received by the creditor.
C.

The Points and Fees Test.

Even if the APR test is not met, a loan will be covered if
the “points and fees” payable by the consumer at or before
the loan closing exceed the greater of 8% of the “total loan
amount” or $480. (The $480 is the applicable amount for
the year 2002. It increases on an annual basis based on
changes in the consumer price index.) Both “points and
fees” and “total loan amount” are defined terms in Reg Z.
1.
What is Included in Points and Fees? Under the
amendments, the definition of points and fees includes
credit insurance premiums. This will increase the number
of loans that meet the HOEPA standards. Under the
amendments, points and fees includes:
a.

all finance charges, except interest;

b.

all compensation paid to mortgage brokers;

c.
closing costs that are normally excluded from the
finance charge under 226.4(c)(7), for transactions secured
by real property or in a residential mortgage transaction,
such as fees for title examination, credit report fees,
appraisal fees, and fees related to flood hazard
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determinations. However, these fees are not included in
the calculating points and fees if the charge is reasonable,
the lender does not receive any direct or indirect
compensation in connection with the charge and the
charge is not paid to an affiliate of the lender; and
d.
premiums or other charges for credit life,
accident, health, or loss of income insurance or debt
cancellation coverage that provides for cancellation of all
or part of the consumer’s liability in the event of loss of
life, health or income, or, in the case of accident, that is
written in connection with the credit transaction.
Insurance premiums are included in the calculation of
points and fees even though the insurance is voluntary.
(Required insurance premiums would already be included
as they would be considered finance charges.) Credit
insurance premiums as well as other charges that are
included in “points and fees” are only included if the
premium (whether a full or partial payment) is paid at or
before closing. Premiums are included whether financed
or paid in cash. The Fed noted in the explanatory material
accompanying the regulation that creditors may choose to
discontinue offering single-premium credit insurance in
order to avoid the HOEPA rules. Credit insurance that is
billed monthly after closing based on the outstanding loan
balance would not be included in points and fees.
2.
Total Loan Amount. To calculate the “total loan
amount” for purposes of applying the “points and fees”
test, begin with the amount financed as calculated for the
fed box disclosure. Deduct from the amount financed, the
closing costs (that is, those costs described in c., above),
and any credit insurance premiums that are both included
as points and fees AND financed. For example, assume a
$10,000 loan, $400 in points, a $300 appraisal fee, and a
$500 premium for optional credit life insurance. If the
points are paid in cash, but the appraisal fee and credit life
insurance premiums are financed, the “amount financed”
is $10,400 ($10,000, plus the appraisal fee, plus and credit
insurance premiums, less the points, which are deducted
as a prepaid finance charge). The $300 appraisal fee paid
to the creditor, the $500 credit insurance premium and the

$400 in points (as a finance charge) are all “points and
fees.” The “total loan amount” is the amount financed of
$10,400, less the $300 appraisal fee and the $500 credit
insurance premium (both of which are points and fees
AND financed). The “total loan amount” is $9,600.00.
Other examples of calculating the “total loan amount”
are in Reg Z Official Comment 226.32(a)(1)(ii)-1.
III. DISCLOSURES
A.

Content.

In addition to the standard Truth-in-Lending disclosures
that are required in connection with mortgage loans,
additional disclosures are required for HOEPA loans.
These disclosures must be provided at least three business
days prior to consummation. The amended Reg added a
requirement that the disclosures must be a conspicuous
type size and the disclosure in item 5., below. The
disclosures are:
1.

The statement:

“You are not required to complete this agreement merely
because you have signed these disclosures or have signed
a loan application. If you obtain this loan, the lender will
have a mortgage on your home. You could lose your
home, and any money you have put into it, if you do not
meet your obligations under the loan.”
2.

The APR.

3.
The amount of the regular periodic payment and
the amount of any balloon payment.
4.
For variable rate transactions, a statement that
the interest rate and payment may increase, and the
amount of the single maximum monthly payment, based
on the maximum interest rate that could be imposed under
the loan.
5.
For mortgage refinancings, the total amount
borrowed (which is the face amount of the note). Where
the amount borrowed includes premiums or other charges
for optional credit insurance or debt cancellation coverage,
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a statement of that fact, grouped together with the
disclosure of the amount borrowed. Included in this notice
is the sample form of the disclosure required under the
new rule. The form is the model disclosure from Reg Z.
These HOEPA disclosures are not incorporated into
any form of Truth-in-Lending disclosure currently
sold by FIPCO or included in FINANCIAL LINK,
MORTPUB or FINANCIAL.CENTER. Any lender
making HOEPA mortgage loans must create the
disclosure. The model is included to assist.
FIPCO intends to include the form in future updates
to FINANCIAL LINK, MORTPUB and FINANCIAL.
CENTER. Users will be notified when the form
becomes available.
B.

Timing of Disclosures.

The amendments did not change the timing for providing
disclosures. Any consumer entitled to rescind must be
given the disclosures. The disclosures must be received by
the consumer three business days prior to consummation.
There are special rules for telephone disclosures.
Business day has the same meaning as it does for
rescission: all calendar days except Sunday and federal
legal holidays. But consummation can take place on the
third day after receipt. Waiting until after midnight is not
required. However, if the loan is rescindable, the standard
three-day rescission period will follow the three-day
HOEPA period.
As with rescission, the Reg recognizes a possible “waiver”
of the three days for “bona fide personal financial
emergency,” however, as with waiving rescission, the
standard is very difficult to meet and a waiver must be in a
specified form.
If the disclosures are provided and any term changes that
make the disclosures inaccurate, new disclosures must be
given and a new three-day waiting period must pass.
IV. LIMITATIONS ON LOAN TERMS
HOEPA loans are limited in the following ways. The
prohibition on due on demand clauses, discussed in 7.
below, was added by the amendments:
1.
Loans with terms of less than five years must
fully amortize unless the loan is a bridge loan connected to
the acquisition or construction of a dwelling intended to
become the consumer’s dwelling and the loan has a
maturity of less than one year.
2.
Negative amortization is prohibited. However,
increases in the balance resulting from events permitted by
the contract and unrelated to the payment schedule are

permitted, such as, adding lender-paid premiums for
property insurance to the principal balance, if permitted
by the loan documents.
3.
Payment schedules that consolidate more
than two periodic payments and pay them in advance
are prohibited.
4.
Increasing the interest rate after default
is prohibited.
5.
Refunds must be calculated no less favorably
than the actuarial method for a rebate arising from a loan
acceleration due to default.
6.
Prepayment penalties are permitted only for the
first five years following consummation. The source of the
prepayment funds may not be a refinancing by the creditor
or an affiliate of the creditor, and at consummation, the
borrower’s total monthly debts may not exceed 50% of the
borrower’s monthly gross income. The ratio must be
verified by the consumer’s signed financial statement, a
credit report and employment income payment records.
7.
Demand features are prohibited. Termination and
acceleration is prohibited unless there is fraud or material
misrepresentation by the borrower in connection with the
loan; the borrower fails to meet the repayment terms of the
agreement for any outstanding balance; or the creditor’s
security for the loan or right of the creditor in the security
is adversely affected.
V. PROHIBITED ACTS OR PRACTICES
A. Refinancing.
The regulation includes a new prohibition against
refinancing a covered loan within one year of
consummation for the same borrower, unless the
refinancing is “in the borrower’s interest.” The rule
covers lenders that originate the loan whether or not
they continue to hold the loan. Thus, an assignee of a
HOEPA loan is subject to the refinancing restriction to
ensure that the loan is not transferred for the purpose of
evading the prohibition against refinancing within one
year of consummation.
However, loans refinanced by an affiliate of a creditor
are not prohibited unless the creditor engages in a pattern
or practice of arranging loans with an affiliate to evade
he refinancing prohibition. Finally, the rule prohibits
creditors from arranging refinancings of their own loans
with unaffiliated creditors to evade the refinancing
prohibition.
The analysis of whether or not the refinancing is “in the
borrower’s interest” is based upon the totality of the
circumstances. The material accompanying the Reg
indicates that the prohibition is intended to be a strong
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deterrent and that the “borrower's interest” would be
narrowly construed to preserve the overall effectiveness of
the prohibition. The discussion indicates that a mere
statement by the borrower that “this loan is in my interest”
would not meet the standard. However, a refinancing
could be in the borrower’s interest if needed for bona fide
personal financial emergency. The example provided is
the imminent sale of the consumer’s home at foreclosure
during the three-day HOEPA waiting period.
B.

Home Improvement Contracts/Assignee
Liability.

The prohibitions on paying loan proceeds directly to home
improvement contractors and imposing liability on
assignees for claims or defenses that borrowers may have
in connection with a HOEPA loan including a provision
requiring notice of assignee liability have been moved in
the regulation, but are otherwise unchanged.
None of the WBA forms, including the WBA 432S HOME IMPROVEMENT SIMPLE INTEREST
INSTALLMENT SALE AGREEMENT, include the
HOEPA-REQUIRED NOTICE TO ASSIGNEE.
The notice would have to be added to WBA
documentation by anyone selling or assigning a
mortgage loan covered by HOEPA.
A comment was added to the regulation clarifying that the
claims and defenses for which an assignee or mortgagee is
liable include all claims and defenses with respect to a
HOEPA mortgage that the consumer could assert against
the creditor, not limited to violations of Truth-in-Lending.
C.

Repayment Ability.

The existing HOEPA prohibition on extending credit
subject to the HOEPA rules to a consumer based on
collateral, and without regard to the consumer’s
repayment ability was not changed. For loans which have
a temporary introductory rate, creditors must consider the
consumer’s ability to repay loans assuming a nondiscounted rate for fixed rate loans and a fully indexed
rate for variable rate loans. However, HOEPA includes a
new presumption that a creditor has violated the
prohibition if the lender engages in a practice or pattern of
making HOEPA loans without verifying and documenting
a consumer’s repayment ability. The commentary
provides an example of how lenders can verify the
borrower’s ability to repay loans. Reliable sources of
documentation include, but are not limited to, credit
reports, tax returns, pension statements and payment
records for employment income.
D.

requirements. If there is no real expectation of repeat
transactions under a line of credit, documenting the loan
as an open-end line of credit in order to avoid HOEPA
restrictions is a separate Truth-in-Lending violation.
VI. MODEL HOEPA DISCLOSURES
[Do not include asterisks, brackets, or instructions in final
disclosure.]
You are not required to complete this agreement merely
because you have received these disclosures or have
signed a loan application.
If you obtain this loan, the lender will have a mortgage on
your home.
YOU COULD LOSE YOUR HOME, AND ANY
MONEY YOU HAVE PUT INTO IT, IF YOU DO
NOT MEET YOUR OBLIGATIONS UNDER THE
LOAN.
*
You are borrowing $_______ (optional credit
insurance ? is ? is not included in this amount).
The annual percentage rate on your loan will be: _____%.
**
Your regular [frequency] payment will be:
$______.
***
[At the end of your loan, you will still owe us:
$ [balloon amount] .]
****
[Your interest rate may increase. Increases in the
interest rate could increase your payment. The highest
amount your payment could increase is to $____.]
INSTRUCTIONS FOR MODEL
*
This provision is required for refinancings.
Lenders may, at their option, include this disclosure for all
HOEPA loans. The language may be revised if the amount
borrowed includes debt cancellation coverage.
**
If the loan has more than one payment level, the
regular payment for each level must be disclosed. If
interest and principal are paid at different times, the
regular amount for each must be disclosed. In discounted
or premium variable-rate transactions, the disclosure must
include both the discounted/premium rate and the payment
in effect thereafter (based on index and margin at
consummation). Explanatory material may be included in
the disclosure.

Open-End Line of Credit.

Finally, the rule prohibits documenting a loan as a
revolving line of credit, in order to avoid the HOEPA
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***

Required only for balloon loans.
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****
Required only for variable rate transactions. If
the payment schedule provides for more than one payment
level, the creditor must provide a maximum payment for
each level where more than one maximum payment is
possible.
Add signature and date received lines as appropriate.

VII. CONCLUSION
The recent amendments to Reg Z have broadened the
scope of loans subject to HOEPA. Therefore, lenders
need to carefully analyze each mortgage loan they make
to determine whether HOEPA disclosures must be
provided.
This article is not intended nor should it be construed as
legal advice. If legal advice is needed, the services of a
competent legal professional should be sought. I

REGULATORY SPOTLIGHT
Agencies Seek Comment on Changes to Call
Report Forms.
On 10/18/2001, the Board of Governors of the Federal
Reserve System (FRB), the Federal Deposit Insurance
Corporation (FDIC), and the Office of the Comptroller
of the Currency (OCC), (collectively, the agencies)
requested public comment for 60 days on proposed
revisions to the Consolidated Reports of Condition and
Income (Call Report), which are currently approved
collections of information.
After considering the comments the agencies received, the
Federal Financial Institutions Examination Council
(FFIEC), of which the agencies are members, adopted the
proposed revisions after making certain modifications to
them. However, based on comments received, the
agencies are seeking additional comments on the
following: (a) Whether the proposed revisions to the Call
Report collections of information are necessary for the
proper performance of the agencies’ functions, including
whether the information has practical utility: (b) The
accuracy of the agencies’ estimates of the burden of the
information collections as they are proposed to be revised,
including the validity of the methodology and assumptions
used; (c) Ways to enhance the quality, utility, and clarity
of the information to be collected; (d) Ways to minimize
the burden of information collections on respondents,
including through the use of automated collection
techniques or other forms of information technology;
and (e) Estimates of capital or start up costs and costs of
operation, maintenance, and purchase of services to
provide information.
Comments submitted in response to this notice will be
shared among the agencies. Written comments should
address the accuracy of the burden estimates and ways to
minimize burden as well as other relevant aspects of the
information collection request. Comments must be
submitted by 04/01/2002, and copies of the notice may be
obtained from WBA. Federal Register, Vol. 67, No. 40,
02/28/2002, 9355-9358.

Agencies Seek Comment on Form FFIEC 002
Report of Assets & Liabilities of U.S.
Branches and Agencies of Foreign Banks.
On 12/05/2001, the FRB, FDIC, OCC (the “agencies”),
under the auspices of the Federal Financial Institutions
Examination Council (FFIEC), requested public comment
for 60 days on the extension, without revision, of the
currently approved information collections: Report of
Assets and Liabilities of U.S. Branches and Agencies of
Foreign Banks (FFIEC 002) and Report of Assets and
Liabilities of Non-U.S. Branches that are Managed or
Controlled by a U.S. Branch or Agency of a Foreign Bank
(FFIEC 002s). The comment period expired 02/04/2002.
However, the agencies would like the public to comment
on the following additional issues: (a) Whether the
proposed collection of information is necessary for the
proper performance of the agencies’ functions, including
whether the information has practical utility; (b) The
accuracy of the agencies’ estimate of the burden of the
information collection, including the validity of the
methodology and assumptions used; (c) Ways to enhance
the quality, utility, and clarity of the information to be
collected; (d) Ways to minimize the burden of the
information collection on respondents, including through
the use of automated collection techniques or other forms
of information technology; and (e) Estimates of capital or
start up costs and costs of operation, maintenance, and
purchase of services to provide information.
Comments submitted in response to this Notice will be
shared among the agencies. Written comments should
address the accuracy of the burden estimates and ways to
minimize burden as well as other relevant aspects of the
information collection requests. Comments must be
submitted by 04/01/2002, and copies of the notice may be
obtained from WBA. Federal Register, Vol. 67, No. 40,
02/28/2002, 9276-9277.
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In the wake of the Truth-in -Lending Act (TILA) amendments we reported on last month, this month’s issue of WBA
Compliance Journal reports on new TILA amendments issued on April 5. In addition, look to the “Regulatory Spotlight”
section for news on the Agencies’ capital standards final rule, and OTS’s re-proposed rule on mutual to stock conversions.
Finally, check the “Compliance Notes” section for information regarding WBA’s meetings with the FDIC, and WBA’s
HMDA comment letter.I

SPECIAL FOCUS
Truth-in-Lending Amendments Affect
Timing of Disclosures, Definition of “Business
Day,” Credit Insurance and Debt
Cancellation Disclosures, and Certain Home
Mortgage Transactions.
Notice 2002-4
I.

Introduction

On April 5, 2002, the Board of Governors of the Federal
Reserve (FRB) approved a final rule amending the
Official Staff Commentary to Regulation Z, which
implements the Truth in Lending Act (TILA). The
amendments address issues raised by Polk v. Crown Auto,
Inc., (4th Cir. No. 99-2539), by clarifying how creditors
that provide TILA disclosures on the same document with
the credit contract may satisfy the requirement to provide
the disclosures in a form the consumer may keep before
consummation. We reported on the Polk case in the
November 2000 issue of WBA Compliance Journal.
In addition, recently finalized amendments provide:
clarification on the definition of “business day” for
purposes of the right to rescind certain home -secured
loans; guidance on disclosing costs for certain credit
insurance policies; and technical changes affecting certain
home mortgage transactions.
II. Polk and Timing of Disclosures under
12 CFR 226.17(b).
In Polk, a Federal court found that a car dealer violated
TILA and § 226.17(b) of Regulation Z (Reg. Z) by failing
to provide TILA disclosures to a consumer in a form the
consumer could keep, prior to the time the consumer

signed a retail installment sales contract. In the case, the
car dealer obtained the consumer’s signature on a retail
installment sales contract, which included TILA
disclosures. The form was given to the consumer to sign
and then given back to the dealer. A copy was then given
to the consumer at the closing. The court found that this
procedure violated a dual requirement under TILA to both
give disclosures and give them in a form the consumer can
keep “before” consummation (or signing.). Several courts
in other jurisdictions reached similar holdings in cases
presenting facts similar to that in Polk.
While the holdings of these courts were not binding in
Wisconsin, it was unclear how a court with jurisdiction in
the state might hold if presented with facts similar to Polk.
Therefore, WBA recommended that creditors review loan
documentation and closing procedures to be sure that the
Reg. Z timing requirements discussed in the case were
met. This meant that creditors were generating extra
copies of documents containing TILA disclosures so that
the consumer could have a separate copy of the
disclosures in a form they could keep prior to the
document being signed. This created a great deal of
paperwork and operational burden since creditors were
already providing the TILA disclosures to the consumer
before the same document was ultimately signed by the
consumer.
The final rule adopted by the FRB, which adds comment 3
to § 226.17(b), reduces this burden by clarifying the
timing requirements for TILA disclosures. The final rule
states creditors are not required to provide consumers with
a separate copy of TILA documents to keep before
providing a second copy that the consumer may sign to
become obligated on the credit contract. Therefore,
creditors may no longer need to generate an extra copy of
the TILA disclosures. This is good news for creditors.
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However, be aware that it is not sufficient for the creditor
to merely show the document containing the TILA
disclosures to the consumer before the consumer signs and
becomes obligated. Rather, a creditor must give the
disclosures to the consumer, so that the consumer is free
to take possession of, and review, the disclosures in their
entirety before signing. The FRB explains that allowing a
consumer to take possession of, and review, TILA
disclosures in their entirety – including any required
information that may be on the reverse side or continued
on the next page – is essential to meaningful disclosure
and fulfillment of the regulation’s requirement that
disclosures be in a form the consumer may keep. Whether
or not the consumer signs and becomes obligated, the
consumer will have received a copy of the disclosures.
The FRB provided the following example to further
clarify the rule:
A creditor gives a consumer a multiple-copy
form containing a credit agreement and TILA
disclosures. The consumer reviews and signs the
form and returns it to the creditor, who separates
the copies and gives one copy to the consumer to
keep. The creditor has satisfied the disclosure
requirement.
III. Definition of “Business Day” under
12 CFR 226.2(a)(6).
Over the years, there has been much confusion regarding
which days specifically meet the definition of “Business
Day” in the context of rescission. § 226.2(a)(6) of Reg. Z
states “ for purposes of rescission…the term [business
day] means all calendar days except Sundays and the legal
public holidays specified in 5 USC 6103(a), such as New
Year’s Day, the Birthday of Martin Luther King, Jr.,
Washington’s Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Veteran’s Day,
Thanksgiving Day, and Christmas Day.” Some persons
erroneously believe that when one of these days is
celebrated on a day other than the day identified by a

specific date, the day upon which the celebration occurs is
the day excluded for purposes of rescission. This is not
the case.
To alleviate the confusion, the FRB has clarified § 226.2
(a)(6) cmt 2. In the comment, the FRB states there are:
[f]our federal legal holidays [that] are identified
in 5 U.S.C. 6103(a) by a specific date: New
Year’s Day, January 1; Independence Day, July
4; Veterans Day, November 11; and Christmas
Day, December 25. When one of these holidays
(July 4, for example) falls on a Saturday, federal
offices and other entities might observe the
holiday on the preceding Friday (July 3). The
observed holiday (in the example, July 3) is a
business day for purposes of rescission or the
delivery of disclosures for certain high-cost
mortgages covered by § 226.32.
The comment does not represent a new rule, but merely
restates and clarifies the requirement already contained in
the regulation.
IV. Credit Insurance and Debt Cancellation
Disclosures under 12 CFR 226.4(d).
The FRB’s final rule also clarifies the provision
§ 226.4(d). Under § 226.4(d), amounts paid for credit
insurance or debt cancellation coverage may be excluded
from the finance charge if the creditor discloses the fee or
premium for the initial term of coverage, among other
conditions. As revised, comment 4(d)-12(i) clarifies that
creditors have the option of providing disclosures on the
basis of one year of coverage where the fee or premium
for the coverage is assessed periodically and the consumer
is under no obligation to continue the coverage. The
revision clarifies that this option applies when the
consumer can cancel the coverage, whether or not the
consumer has made an initial payment. The FRB
provided the following example to further clarify the rule:
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A credit life insurance policy providing coverage
for a 30-year mortgage loan has an initial term of
30 years, even though premiums are paid
monthly and the consumer is not required to
continue the coverage. Disclosures may be based
on the initial term, but the creditor also has the
option of making disclosures on the basis of
coverage for an assumed initial term of one year.
V. Certain Closed-End Home Mortgages under
12 CFR 226.32(c)(3).
The FRB is republishing comment 3 to § 226.32(c)(3), in
its entirety, as amended in December 2001, to reinsert
language that was inadvertently deleted due to a technical
error. No substantive changes are intended. The
following is comment 3 in its entirety:
Paragraph 32(c)(3) Regular payment; balloon
payment.
1. General. The regular payment is the amount
due from the borrower at regular intervals, such
as monthly, bimonthly, quarterly, or annually.
There must be at least two payments, and the
payments must be in an amount and at such
intervals that they fully amortize the amount
owed. In disclosing the regular payment,
creditors may rely on the rules set forth in
§ 226.18(g); however, the amounts for voluntary
items, such as credit life insurance, may be
included in the regular payment disclosure only
if the consumer has previously agreed to the
amounts.

i. If the loan has more than one payment level,
the regular payment for each level must be
disclosed. For example:
A. In a 30-year graduated payment mortgage
where there will be payments of $300 for the
first 120 months, $400 for the next 120 months,
and $500 for the last 120 months, each payment
amount must be disclosed, along with the length
of time that the payment will be in effect.
B. If interest and principal are paid at different
times, the regular amount for each must
be disclosed.
C. In discounted or premium variable-rate
transactions where the creditor sets the initial
interest rate and later rate adjustments are
determined by an index or formula, the creditor
must disclose both the initial payment based on
the discount or premium and the payment that
will be in effect thereafter. Additional
explanatory material which does not detract from
the required disclosures may accompany the
disclosed amounts. For example, if a monthly
payment is $250 for the first six months and then
increases based on an index and margin, the
creditor could use language such as the
following: “Your regular monthly payment will
be $250 for six months. After six months your
regular monthly payment will be based on an
index and margin, which currently would make
your payment $350. Your actual payment at that
time may be higher or lower.”I

REGULATORY SPOTLIGHT
Agencies Issue Final Rule on Risk-Based
Capital Standards.

Cooperation and Development (OECD) from 100 percent
to 20 percent under the Agencies’ risk-based capital rules.

The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS), (collectively, the Agencies)
are amending their respective risk-based capital standards
for banks, bank holding companies, and savings
associations (collectively, institutions or banking
organizations) with regard to the risk weighting of claims
on, and claims guaranteed by, qualifying securities firms.
This rule reduces the risk weight applied to certain claims
on, and claims guaranteed by, qualifying securities firms
incorporated in the United States and in other countries
that are members of the Organization for Economic

In addition, consistent with the existing rules of the FRB,
the OCC, FDIC and OTS are amending their risk-based
capital standards to permit a zero percent risk weight for
certain claims on qualifying securities firms that are
collateralized by cash on deposit in the lending institution
or by securities issued or guaranteed by the United States
or other OECD central governments. The final rule is
effective on 07/01/2002. The Agencies will not object if
an institution wishes to apply the provisions of this final
rule beginning 04/09/2002. Copies of the rule may be
obtained from WBA. Federal Register, Vol. 67, No. 68,
04/09/2002, 16971-16980.
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In this issue, look to the “Special Focus” section for an overview of OCC’s new electronic banking rule which could
affect both national and state-chartered institutions. In addition, check the “Regulatory Spotlight” section for the delayed
effective date for Regulation C amendments. Finally, turn to the “Compliance Notes” section for information regarding
OFAC, and an IRS forms scam. I

SPECIAL FOCUS
OCC’s New Electronic Banking Rule.
Notice 2002-5
I. Introduction
On May 17, the Office of the Comptroller of the Currency
published a final rule in the Federal Register that
facilitates the use of electronic technologies by national
banks, consistent with safety and soundness requirements.
Provisions contained in this new rule may apply to statechartered institutions pursuant to state parity laws.
The new rule, which amends OCC’s regulation 12 CFR 7,
represents a comprehensive effort to codify ru lings and
interpretive letters issued by OCC over the years regarding
technology and the financial services industry. The rule
updates the OCC’s general rule authorizing national banks
to act as finders as part of the business of banking. In
addition, the rule also creates new Subpart E-Electronic
Activities which addresses the activities a national bank
may conduct through electronic means. This article
provides a general overview of the revisions and additions
made to the OCC’s regulation 12 CFR 7.
II. National Banks Acting as Finders.
For some time, the OCC has permitted national banks to
act as finders to bring together buyers and sellers of
financial and non-financial products and services. Under
OCC’s existing rules, a national bank acting as a finder
may identify potential parties, make inquiries as to
interest, introduce or arrange meetings of interested
parties, and otherwise bring parties together for a
transaction that the parties themselves negotiate and
consummate. Recently, national banks have used the
finder authority to engage in new activities made possible
by technological developments, especially the Internet.

The revisions to OCC’s regulations in section 7.1002
clarify permissible finder activities. That section reads as
follows.
A national bank that acts as a finder may identify potential
parties, make inquiries as to interest, introduce or arrange
contacts or meetings of interested parties, act as an
intermediary between interested parties, and otherwise
bring parties together for a transaction that the parties
themselves negotiate and consummate. The following list
provides examples of permissible finder activities. This
list is illustrative and not exclusive. The OCC may
determine that other activities are permissible pursuant to
a national bank’s authority to act as a finder.
(1) Communicating information about providers of
products and services, and proposed offering prices
and terms to potential markets for these products
and services;
(2) Communicating to the seller an offer to purchase or
a request for information, including forwarding
completed applications, application fees, and
requests for information to third-party providers;
(3) Arranging for third-party providers to offer reduced
rates to those customers referred by the bank;
(4) Providing administrative, clerical, and record
keeping functions related to the bank's finder
activity, including retaining copies of documents,
instructing and assisting individuals in the
completion of documents, scheduling sales calls on
behalf of sellers, and conducting market research to
identify potential new customers for retailers;
(5) Conveying between interested parties expressions
of interest, bids, offers, orders, and confirmations
relating to a transaction;
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(6) Conveying other types of information between
potential buyers, sellers, and other interested
parties;
(7) Establishing rules of general applicability
governing the use and operation of the finder
service, including rules that:
(i) Govern the submission of bids and offers by
buyers, sellers, and other interested parties that
use the finder service and the circumstances
under which the finder service will pair bids
and offers submitted by buyers, sellers, and
other interested parties; and
(ii) Govern the manner in which buyers, sellers, and
other interested parties may bind themselves to
the terms of a specific transaction.
The authority to act as a finder does not enable a national
bank to engage in brokerage activities that have not been
found to be permissible for national banks.
Unless otherwise prohibited by Federal law, a national
bank may advertise the availability of, and accept a fee
for, the services provided pursuant to this section.
III. Electronic Activities.

A. Activities that are Part of, or Incidental to, the Business
of Banking.
Section 7.5001 addresses electronic activities that are a
part of, or incidental to, the business of banking. More
specifically, this section identifies the criteria that the
OCC uses to determine whether an electronic activity is
authorized as part of, or incidental to, the business of
banking.
The OCC may determine that activities are permissible
only if they are subject to standards or conditions designed
to provide that the activities function as intended and are
conducted safely and soundly, in accordance with
applicable statutes, regulations, or supervisory policies.
1. Activities that are a Part of the Business of Banking.
An activity is authorized for national banks as part of the
business of banking if the activity is described in 12 U.S.
C. 24 (Seventh) or other statutory authority. In
determining whether an electronic activity is part of the
business of banking, the OCC considers the following
factors:
(i) Whether the activity is the functional equivalent to,
or a logical outgrowth of, a recognized banking
activity;

The final rule establishes new Subpart E of OCC
regulations which addresses the authority of national
banks to conduct activities by electronic means in
accordance with applicable safety and soundness
requirements.

(ii) Whether the activity strengthens the bank by
benefiting its customers or its business;

The rule offers guidance to national banks seeking to
conduct new activities electronically by describing the
factors the OCC uses to determine if an electronic activity
is part of, or incidental to, the business of banking. It also
clarifies that a national bank’s electronic activity will not
be exempt from general OCC guidance applicable to the
underlying activity conducted through conventional
means.

(iv) Whether the activity is authorized for statechartered banks.

(iii) Whether the activity involves risks similar in
nature to those already assumed by banks; and

Note, that the weight accorded each of these factors
depends on the facts and circumstances of each case.
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2. Activities that are Incidental to the Business of
Banking.
An electronic banking activity is authorized for a national
bank as incidental to the business of banking if it is
convenient or useful to an activity that is specifically
authorized for national banks or to an activity that is
otherwise part of the business of banking. In determining
whether an activity is convenient or useful to such
activities, the OCC considers the following factors:
(i) Whether the activity facilitates the production or
delivery of a bank’s products or services, enhances
the bank’s ability to sell or market its products or
services, or improves the effectiveness or efficiency
of the bank’s operations, in light of risks presented,
innovations, strategies, techniques and new
technologies for producing and delivering financial
products and services; and
(ii) Whether the activity enables the bank to use
capacity acquired for its banking operations or
otherwise avoid economic loss or waste.
Again, the weight accorded each of these factors depends
on the facts and circumstances of each case.
B. Furnishing of Products and Services by Electronic
Means.
Section 7.5002 discusses the furnishing of products and
services by electronic means and facilities. First, the new
regulation states a national bank may perform, provide, or
deliver through electronic means and facilities any
activity, function, product, or service that it is otherwise
authorized to perform, provide, or deliver, subject to the
restrictions and limitations set forth in section 7.5001 and
applicable OCC guidance. The following illustrative and
non-exclusive list provides examples of permissible
activities under this authority. The OCC may determine
that other activities are permissible pursuant to this
authority.
(1) Acting as an electronic finder by:
(i) Establishing, registering, and hosting
commercially enabled web sites in the name of
sellers;
(ii) Establishing hyperlinks between the bank’s site
and a third-party site, including acting as a
“virtual mall” by providing a collection of links
to web sites of third-party vendors, organized byproduct type and made available to bank
customers;

(iii) Hosting an electronic marketplace on the bank’s
Internet web site by providing links to the web
sites of third-party buyers or sellers through the
use of hypertext or other similar means;
(iv) Hosting on the bank’s servers the Internet web
site of:
(a) A buyer or seller that provides information
concerning the hosted party and the products
or services offered or sought and allows the
submission of interest, bids, offers, orders
and confirmations relating to such products
or services; or
(b) A governmental entity that provides
information concerning the services or
benefits made available by the governmental
entity, assists persons in completing
applications to receive such services or
benefits and permits persons to transmit their
applications for such services or benefits;
(v) Operating an Internet web site that permits
numerous buyers and sellers to exchange
information concerning the products and services
that they are willing to purchase or sell, locate
potential counter-parties for transactions,
aggregate orders for goods or services with those
made by other parties, and enter into transactions
between themselves;
(vi) Operating a telephone call center that provides
permissible finder services; and
(vii) Providing electronic communications services
relating to all aspects of transactions between
buyers and sellers;
(2) Providing electronic bill presentment services;
(3) Offering electronic stored value systems; and
(4) Safekeeping for personal information or valuable
confidential trade or business information, such as
encryption keys.
Secondly, when a national bank performs, provides, or
delivers through electronic means and facilities an
activity, function, product, or service that it is otherwise
authorized to perform, provide, or deliver, the electronic
activity is not exempt from the regulatory requirements
and supervisory guidance that the OCC would apply if the
activity were conducted by non-electronic means or
facilities.
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Thirdly, as a general rule, and except as provided by
Federal law, State law is not applicable to a national
bank’s conduct of an authorized activity through
electronic means or facilities if the State law, as applied to
the activity, would be preempted pursuant to traditional
principles of Federal preemption derived from the
Supremacy Clause of the U.S. Constitution and applicable
judicial precedent. Accordingly, State laws that stand as
an obstacle to the ability of national banks to exercise
uniformly their Federally authorized powers through
electronic means or facilities, are not applicable to
national banks.

(4) After the initial acquisition of capacity thought to
be fully needed for banking operations, the bank
experiences either a decline in level of the banking
operations or an increase in the efficiency of the
banking operations using that capacity.
Thirdly, the types of electronic capacity in equipment or
facilities that banks may have legitimately acquired and
that may be sold to third parties if excess to the bank’s
needs for banking purposes include:
(1) Data processing services;

C. Composite Authority to Engage in Electronic
Activities.

(2) Production and distribution of non-financial
software;

Section 7.5003 addresses a national bank’s composite
authority to engage in electronic activities. The section
states that unless otherwise prohibited by Federal law, a
national bank may engage in an electronic activity that is
comprised of several component activities if each of the
component activities is itself part of or incidental to the
business of banking or is otherwise permissible under
Federal law.

(3) Providing periodic back-up call answering services;

D. Sale of Excess Electronic Capacity and By-products.

(7) Electronic imaging and storage.

Section 7.5004 addresses the sale of excess electronic
capacity and by-products. First, the section states a
national bank may, in order to optimize the use of the
bank’s resources or avoid economic loss or waste, market
and sell to third parties electronic capacities legitimately
acquired or developed by the bank for its banking
business.
Secondly, with respect to acquired equipment or facilities,
legitimate excess electronic capacity that may be sold to
others can arise in a variety of situations, including the
following:
(1) Due to the characteristics of the desired equipment
or facilities available in the market, the capacity of
the most practical optimal equipment or facilities
available to meet the bank’s requirements exceeds
its present needs;
(2) The acquisition and retention of additional
capacity, beyond present needs, reasonably may be
necessary for planned future expansion or to meet
the expected future banking needs during the useful
life of the equipment;
(3) Requirements for capacity fluctuate because a bank
engages in batch processing of banking transactions
or because a bank must have capacity to meet peak
period demand with the result that the bank has
periods when its capacity is underutilized; and
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(4) Providing full Internet access;
(5) Providing electronic security system support
services;
(6) Providing long line communications services; and

Fourthly, a national bank may sell to third parties
electronic by-products legitimately acquired or developed
by the bank for its banking business. Examples of
electronic by-products that banks may have legitimately
acquired that may be sold to third parties if excess to the
bank’s needs include:
(1) Software acquired (not merely licensed) or
developed by the bank for banking purposes or to
support its banking business; and
(2) Electronic databases, records, or media (such as
electronic images) developed by the bank for or
during the performance of its permissible data
processing activities.
E. National Banks Acting as Digital Certification
Authority.
Section 7.5005 addresses a national bank acting as digital
certification authority.
The rule states it is part of the business of banking under
12 U.S.C. 24 for a national bank to act as a certificate
authority and to issue digital certificates verifying the
identity of persons associated with a particular public/
private key pair. As part of this service, the bank may also
maintain a listing or repository of public keys.
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In addition, a national bank may issue digital certificates
verifying attributes in addition to identity of persons
associated with a particular public/private key pair where
the attribute is one for which verification is part of or
incidental to the business of banking. For example,
national banks may issue digital certificates verifying
certain financial attributes of a customer as of the current
or a previous date, such as account balance as of a
particular date, lines of credit as of a particular date, past
financial performance of the customer, and verification of
customer relationship with the bank as of a particular date.
Furthermore, when a national bank issues a digital
certificate relating to financial capacity under this section,
the bank shall include in that certificate an express
disclaimer stating that the bank does not thereby promise
or represent that funds will be available or will be
advanced for any particular transaction.
F. Data Processing.
Section 7.5006 addresses data processing. The rule states
it is part of the business of banking under 12 U.S.C. 24 for
a national bank to provide data processing, and data
transmission services, facilities (including equipment,
technology, and personnel), data bases, advice and access
to such services, facilities, data bases and advice, for itself
and for others, where the data is banking, financial, or
economic data, and other types of data if the derivative or
resultant product is banking, financial, or economic data.
For this purpose, economic data includes anything of
value in banking and financial decisions.
In addition, a national bank also may perform the
activities described in the immediately preceeding
paragraph for itself and others with respect to additional
types of data to the extent it is convenient or useful to
provide the data processing services described in such
paragraph, including where reasonably necessary to
conduct those activities on a competitive basis. The total
revenue attributable to the bank’s data processing
activities under this section must be derived
predominantly from processing the activities described in
such paragraph.
G. Correspondent Services.
Section 7.5007 addresses correspondent services. The
rule states it is part of the business of banking for a
national bank to offer, as a correspondent service to any of
its affiliates or to other financial institutions, any service it
may perform for itself. The following list provides
examples of electronic activities that banks may offer
correspondents under this authority. This list is illustrative

and not exclusive. The OCC may determine that other
activities are permissible pursuant to this authority.
(1) The provision of computer networking packages
and related hardware;
(2) Data processing services;
(3) The sale of software that performs data processing
functions;
(4) The development, operation, management, and
marketing of products and processing services for
transactions conducted at electronic terminal
devices;
(5) Item processing services and related software;
(6) Document control and record keeping through the
use of electronic imaging technology;
(7) The provision of Internet merchant hosting services
for resale to merchant customers;
(8) The provision of communication support services
through electronic means; and
(9) Digital certification authority services.
H. Location of National Bank Conducting Electronic
Activities.
Section 7.5008 contemplates the location of a national
bank conducting electronic activities. The rule states a
national bank shall not be considered located in a State
solely because it physically maintains technology, such as
a server or automated loan center, in that state, or because
the bank’s products or services are accessed through
electronic means by customers located in the state.
I. Location of National Banks Operating Exclusively
through the Internet.
Section 7.5009 addresses the location under 12 U.S.C. 85
of national banks operating exclusively through the
Internet. For purposes of 12 U.S.C. 85, the main office of
a national bank that operates exclusively through the
Internet is the office identified by the bank under
12 U.S.C. 22(Second) or as relocated under 12 U.S.C. 30
or other appropriate authority.
J. Shared Electronic Space.
Section 7.5010 discusses shared electronic space. The
rule states national banks that share electronic space,
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including a co-branded web site, with a bank subsidiary,
affiliate, or another third-party must take reasonable steps
to clearly, conspicuously, and understandably distinguish
between products and services offered by the bank and
those offered by the bank’s subsidiary, affiliate, or the
third-party.

IV. Effective Dates.
The rule is effective 7/01/2002, with the exception of the
provision on Shared Electronic Space, which takes effect
on 6/17/2002. Copies of the rule may be obtained from
WBA.I

REGULATORY SPOTLIGHT
Agencies Issue Semiannual Regulatory
Agenda.

FRB & SEC Seek Comment on Settlement of
Gov’t Securities White Paper.

The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC),
Department of Housing and Urban Development (HUD),
Federal Emergency Management Agency (FEMA),
Federal Housing Finance Board (FHFB), and National
Credit Union Administration (NCUA), (collectively, the
“agencies” have issued their respective semiannual
regulatory agenda. The Agencies anticipate having under
consideration regulatory matters as indicated in the
Agenda during the next six months. The next agenda will
be published in the fall of 2002. Copies of the Agenda
may be obtained from WBA. Federal Register, Vol. 67,
No. 92, 05/13/2002, 34171-34154, 33109-33141, 3388933896, 34161-34164, 34197-34203.

The FRB and the Securities and Exchange Commission
(SEC) are publishing for comment an interagency White
Paper titled: Structural Change in the Settlement of
Government Securities: Issues and Options (White Paper).
The White Paper is designed to facilitate the discussion of
possible structural changes in the settlement of
government securities transactions. The White Paper is
not intended to suggest that any of the approaches
represent an improvement over current arrangements or
that structural change is necessary. The goal of the White
Paper is to provide a framework for discussion by
identifying issues and questions that need to be further
explored. Comments should be received by 8/12/2002,
and copies may be obtained from WBA. Federal
Register, Vol. 67, No. 92, 08/13/2002, 32043-32049.

FRB, FDIC, OCC & OTS Issue Correction
on Risk-Based Capital Final Rule.
On 4/09/2002, the Board of Governors of the Federal
Reserve System (FRB), Federal Deposit Insurance
Corporation (FDIC), Office of the Comptroller of the
Currency (OCC), and Office of Thrift Supervision (OTS)
(collectively, the Agencies) published a final rule in the
Federal Register. The final rule amended the Agencies’
risk-based capital standards for banks, bank holding
companies, and savings associations with regard to the
risk weighting of claims on, and claims guaranteed by,
qualifying securities firms. The notice clarifies the
effective date of the rule, corrects errors made in the
Supplementary Information section and in the Board’s
Regulation Y, and makes technical changes to the footnote
numbers in the instructions to and text of the FDIC’s Part
325. The corrections are effective 7/1/2002, but
institutions may elect to apply the final rule before that
date. Copies of the correction may be obtained from
WBA. Federal Register, Vol. 67, No. 96, 05/17/2002,
34991-34992.
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FRB Issues Notice that Delays Effective Date
of Regulation C Amendments.
On 2/15/2002, the FRB published in the Federal Register
amendments to Regulation C effective for data collected
beginning 1/01/2003, and solicited comment on several
related issues with a comment period that closed on April
12. Financial institutions and their trade associations
including WBA, requested a postponement of the effective
date until 1/01/2004, on the grounds that a 2003 deadline
does not afford institutions adequate time to take the steps
necessary to ensure full compliance with the new rules
(including reprogramming their data systems and
retraining their employees). The FRB believes that some
HMDA reporters, especially the largest ones, will not be
able to fully implement the new rules by 1/01/2003,
without jeopardizing the quality and usefulness of the data
and incurring substantial additional implementation costs
that could be avoided by a postponement. Accordingly,
the FRB is changing the effective date of the amendments
from 1/01/2003 to 1/01/2004. The FRB is, however,
adopting an interim amendment to Regulation C’s
Appendix A, effective 1/01/2003, mandating the use of
2000 census data. Copies of the notice may be obtained
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This month’s issue of WBA Compliance Journal clearly illustrates the compliance world is in full gear this summer.
Look to “Special Focus” for information on activities of banks and their out-of-state investment subsidiaries. Next,
read “Judicial Spotlight” regarding the federal court case on overdrafts covered by directly deposited Social Security
and SSI benefits. Then, turn to “Regulatory Spotlight” for FinCEN’s proposed rule on correspondent and private
banking accounts. Finally, check “Compliance Notes” for a summary of OCC’s concerns regarding unsound investment
practices.I

SPECIAL FOCUS
DOR “Red Flags” in Audits of Banks.
Notice No. 2002-6
Wisconsin Bankers Association (WBA) representatives
met earlier this spring with representatives of the
Wisconsin Department of Revenue (Department) to
discuss issues of mutual interest. One of these issues was
audits of banks and their investment subsidiaries that are
located in another state. At that time, WBA asked the
Department to write an article outlining some of the
concerns the Department has with regard to activities of
banks and their investment subsidiaries. Diane L. Hardt,
Administrator, Income, Sales & Excise Tax Division,
Wisconsin Department of Revenue provided the following
information to WBA. In printing this article, WBA is
simply intending to provide its members with information
on the Department’s position on this issue. WBA is not
taking any position with regard to the Department’s views
outlined in this article on certain activities of banks and
their investment subsidiaries. WBA encourages banks
with questions regarding their own situation to discuss
them with their professional tax or legal advisors.
The Department has the authority to reallocate income
between a corporation and its subsidiary under section
71.30(2), Wis. Stats., if there is a distortion of income or
avoidance of Wisconsin income/franchise taxes. The
Department discussed with WBA representatives some of
the “red flags” that may result in a Department
determination that a bank investment subsidiary
arrangement is improper. Obviously, all banks are
different, and not all of these items need apply for the
Department to reallocate income between a parent and its
subsidiary. However, if multiple items on the list are
applicable, there is a significant possibility that the

Department will make an adjustment. This list is not allinclusive, but sets out a few of the “red flags” as identified
by the Department.
Red Flags:
•

The investment subsidiary is domiciled in a state
without an income/franchise tax, or a state that does
not tax the particular form of income being
transferred to the subsidiary.

•

The parent manipulates the subsidiary’s income and/
or assets to significantly reduce or eliminate the
Wisconsin taxable income of the parent.

•

The parent transfers a significant portion of its loan
portfolio to the subsidiary, whether directly or via
participation, mortgage-backed securities or other
vehicles.

•

Servicing of loans transferred to the subsidiary is
retained in Wisconsin by the parent. (Servicing of
loans transferred to unrelated third parties would not
raise this red flag.)

•

Large amounts of capital are transferred from the
subsidiary to the parent by dividend, return of capital,
loan or other means.

Underlying all of these items is the motivating principle
for the creation and/or operation of the subsidiary. If the
creation and/or operation of the subsidiary is undertaken
primarily to reduce Wisconsin income/franchise taxes, the
Department will make an adjustment under section 71.30
(2), Wis. Stats.I
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This month’s issue covers a number of important topics. First, look to the “Special Focus” section for an article on
protections afforded municipal deposits. Secondly, check the “Regulatory Spotlight” section for updates on HMDA and
USA PATRIOT Act regulations. Finally, turn to the “Compliance Notes” section for information on an institution’s
investment in FHLB common stock, and imminent regulations regarding RESPA.I

SPECIAL FOCUS
Protecting Municipal Deposits In Wisconsin.
Notice No. 2002-7
Many bankers regularly field questions about how public
deposits are insured in Wisconsin by both their local
municipalities and their auditors. Recently, WBA has
received several inquiries from auditors of municipalities
asking the same question. Public monies deposited by
governmental units in public depositories receive
protection in a variety of ways. This article will review all
the options available for banks and their public depositors
to protect public deposits.
Insurance Availability
First, there is insurance provided by the FDIC. The FDIC
will insure what are called “public unit accounts,” defined
as funds owned by cities, counties, states or other
government entities of the United States that are deposited
by an official custodian. Insurance coverage of a public
unit account differs from that of a corporate or individual
account in that the coverage extends to the official
custodian of the funds, rather than the public unit itself.
Each official custodian of time and savings accounts
(including interest-bearing NOW accounts) of a public
unit is insured up to $100,000. Additionally, demand
deposits maintained in an insured institution in the same
state as the public unit are separately insured up to
$100,000. Consequently, the same official custodian may
receive up to $200,000 in FDIC insurance coverage —
$100,000 in time and savings deposits and $100,000 in
demand deposits.
Public unit funds maintained in any out-of-state
institution, whether time, savings or demand deposits are
limited to a maximum of $100,000 per official custodian.
One person may serve as official custodian of more than

one public unit. Also, a public unit may be served by two
or more official custodians, all of whom would merit
separate insurance coverage for the funds in their control.
The official custodian must have plenary authority,
including control, over the funds owned by the public unit.
Similarly, if the exercise of authority or control over the
funds of a public unit requires action by or the consent of
two or more “custodians,” they will be treated as one
official custodian for the purpose of deposit insurance. If
a public unit has political subdivisions, the funds of each
subdivision will be separately insured if each subdivision
was created under express authorization of law, has some
functions of government delegated to it by law, and can
exercise exclusive control over funds for its exclusive use.
Finally, the bank’s deposit account records must indicate
that the account contains funds of a public unit.
Beyond FDIC coverage, the State of Wisconsin also
provides limited protection for public depositors. A 1985
Act prospectively abolished the state deposit guarantee
fund by providing that only the current balance in the fund
may be used for the payment of losses of public deposits.
While there is no longer a separate fund, an appropriation
not to exceed $400,000 above the amount of deposit
insurance provided by the FDIC, may be made to any
public depositor for losses of the public depositor in any
individual public depository in accordance with state law.
Such appropriations are available until the fund is
exhausted.
“Public depositor” for purposes of state law is defined in
Chapter 34 of Wisconsin statutes to mean the state or any
county, city, village, town, drainage district, power
district, school district, cooperative educational service
agency, sewer district or any commission, committee,
board or officer of this state, a corporation organized
under § 39.33, Wis. Stats., (a corporation created by the
higher educational aids board), or the housing and
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economic development authority if the authority elects to
be bound by Chapter 34. “Public depository” for purposes
of state law means a national or state bank, federal or state
credit union, federal or state savings and loan association,
savings and trust company, federal or state savings bank
or the local government pooled-investment fund.
Coverage under state law is limited to $400,000 per public
depositor and per public depository. There is nothing in
our state law similar to the FDIC's “official custodian”
rule whereby a municipality that maintains several
different accounts at a bank by different official
custodians for several different purposes may be fully
covered by deposit insurance. Also, deposit account
coverage at the state level will not exis t once the present
balance in the state deposit guarantee fund is used.
As of March 31, 2002, the balance of the Public Deposit
Guarantee Fund in Wisconsin was slightly in excess of
$29 million. For the past seventeen years, there have been
no bank failures in the State of Wisconsin. The last failure
prior to that of Strong’s Bank of Dodgeville, which failed
in 1985, was around 1973, twelve years prior, when a
bank in Algoma failed. The likelihood of massive bank
failures in Wisconsin, given this history and the strength
of banking regulation in this state, is small. Balance
information for this fund may be obtained from the State
Treasurer.
Pledging Collateral
The 1985 law that prospectively abolished the state
deposit guarantee fund also made it possible for a public
depository, as a means of protecting public deposits above
the level of insurance available, to secure public deposits
with assets of the public depository. Under §34.07, Wis.
Stats., a surety bond or other security may be required of
or given by any public depository for any public deposits
that exceed the amount of deposit insurance provided by
federal and state government. WBA has forms available
for this purpose.

A bank wanting to pledge assets to collateralize public
deposits must first execute the Public Deposits Security
Agreement (WBA 104 (7/00)). This form grants the
public depositor a security interest in the collateral
identified on the Collateral Register (WBA 104A (7/00)),
attached to the Security Agreement. The collateral must
be identified on the Collateral Register. Always attach a
completed Collateral Register to the Security Agreement.
The collateral secures the repayment of public deposits to
the extent “the amount of such deposits exceeds deposit
insurance provided by the Federal Deposit Insurance
Corporation plus $400,000….”
The Security Agreement was drafted to accommodate
collateral consisting of securities (e.g., U.S. treasury bills,
notes or bonds). It was not drafted to accommodate a
security interest in a pool of collateral. The Security
Agreement also addresses the issues of substitutions and
withdrawals of collateral.
Revised Article 8 (and the conforming changes to Article
9), which was effective on July 1, 1998, significantly
changed the rules for taking and perfecting security
interests in investment property, including stocks, bonds,
shares in mutual funds and other securities. These
changes to Article 8 necessitated changes to these
municipal forms allowing a bank to pledge assets to
secure public deposits and to the way in which such
security interests are perfected.
Under Revised Article 8, secured creditors perfect their
security interests in investment property by taking
“control” of the investment property. A secured creditor
takes control of investment property by either taking
possession of it or, if the investment property is in the
possession of a third party (the “Intermediary”), having
the ability to order the Intermediary to follow the secured
creditor’s exclusive instructions. The Intermediary’s
agreement to follow the secured creditor’s exclusive
instructions is contained in the Public Deposits Control
Agreement form (WBA 105 (7/00)). The form states that
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the secured creditor, who in this case is the public
depositor not the bank, can exercise exclusive control over
the Collateral if there is an event of default by the bank in
its agreements with the public depositor. This Control
Agreement should be executed by all the parties at the
same time the securities are pledged by the bank to the
public depositor.
Finally, WBA provides a form for the bank to use for the
purpose of substituting collateral as and to the extent
permitted by the Security Agreement and Control
Agreement. This form is the Notice of Substitution of
Collateral (WBA 10 (8/00)). All forms referenced above
may be ordered by calling FIPCO customer service at
800/722-3498 or on the web at www.fipco.com.

Excess Deposit Insurance Coverage
Finally, an additional means of providing insurance on
public deposits is to offer public depositors WBA
BancInsure Agency’s Excess Deposit Insurance Bond.
Many bankers purchase this coverage on behalf of their
public depositors to cover account balances that are not
already protected by federal and state insurance and that
are not already collateralized. This coverage is insured in
the municipality’s name, thereby including it in Category
1 for accounting purposes. BancInsure, Inc., is a company
rated A- (Excellent) by A.M. Best Company. For more
information on this product, call WBA BancInsure
Agency’s Rose Marie Dunbar at 608/441-1242, or Diane
Buellesbach at 608/441-1245.I

REGULATORY SPOTLIGHT
Agencies Issue Proposal on Customer
Identification Verification.
On 07/17/2002, the Department of the Treasury, FinCEN,
and seven federal financial regulators (FRB, FDIC, OCC,
OTS, NCUA, SEC and CFTC) issued proposed rules that
would require certain financial institutions to establish
minimum procedures for identifying and verifying the
identity of customers seeking to open new financial
accounts.
These proposed rules implement section 326 of the USA
PATRIOT Act, which directs the issuance of regulations
requiring financial institutions to implement reasonable
procedures for (1) verifying the identity of any person
seeking to open an account, to the extent reasonable and
practicable; (2) maintaining records of the information
used to verify the person’s identity and; (3) determining
whether the person appears on any list of known or
suspected terrorists or terrorist organizations. Final rules
implementing section 326 must be effective by
10/25/2002.
The proposed rules seek to protect the U.S. financial
system from money laundering and terrorist financing.
Additionally, by requiring identity verification procedures
for all new accounts opened after the effective date of the
final rules, the rules could also protect consumers against
various forms of fraud, including identity theft.
The proposed rules outline requirements for the following
financial institutions: banks and trust companies, savings
associations, credit unions, securities brokers and dealers,

mutual funds, futures commission merchants, and futures
introducing brokers.
The financial institutions subject to the proposed rules
would be required to establish programs specifying
procedures for obtaining identifying information from
customers seeking to open new accounts. This identifying
information would be essentially the same information
currently obtained by most financial institutions and for
individual customers generally, including the customer’s
name, address, date of birth and an identification number
(for U.S. persons, a social security number and for non-U.
S. persons, a similar number from a government-issued
document). Customers with signature authority over
business accounts would furnish substantially similar
information.
A financial institution’s program would also have to
contain procedures to verify the identity of customers
within a reasonable period of time. The proposed rules
contemplate that financial institutions will generally use
the same forms of identity verification that are already in
place, such as examining driver’s licenses, passports,
credit reports, and other similar means.
While every program must meet these minimum elements,
the proposed rules give financial institutions the flexibility
to tailor their procedures as appropriate, taking into
consideration an individual institution’s size, location, and
type of business. In developing these regulations, the
importance of many factors was taken into account,
including the need to guard the U.S. financial system
against terrorist financing and money laundering, the
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August has been a busy month for the banking industry! Check the “Special Focus” section for articles on the Budget
Repair Bill and a problematic UCC Article 9 provision. Next, see the “Regulatory Spotlight” section for information on
proposed changes to RESPA. Finally, check the “Compliance Notes” section for information on: DFI’s Banking Letter
#45; DOT’s new “service fee;” HIPPA; and HOEPA. I

SPECIAL FOCUS
New State Budget Law Contains Few
Provisions of Interest to Banking
Notice No. 2002-8
The legislature finally passed, and Governor McCallum
signed, the budget bill into law, generally effective July
30, 2002. 2001 Wis. Act. 109. It took the legislature a
full six months after the Governor called a special
legislative session to deal with the state's $1.1 billion
revenue shortfall. The irony is that the budget “repair”
bill will create a $2.8 billion deficit between 2003 and
2005, according to the independent Legislative Fiscal
Bureau. That means that the next Legislature will either
have to raise taxes or dramatically cut spending,
something it was not willing to do in an election year. For
taxpayers, that could equal a triple tax increase: income
tax, sales tax, and property tax if aid to local governments
and schools are cut. For banking, that could mean
combined reporting and expanding the sales tax to include
banking services. In other words, how lawmakers deal
with the future budget deficit will affect bankers’ lives at
home and at the bank. WBA strongly encourages bankers
to develop relationships with your elected officials and has
developed an easy way to help you do this by “Taking
Your Legislator to Work.” For more information on how
to set up a short visit for your elected officials, contact
WBA’s Kurt Bauer at 608/441-1215.
WBA spent countless hours lobbying on various issues
that were, at one time, a part of a version of the budget
bill. WBA was successful in keeping certain anti-banking
provisions out of the final bill. Unfortunately, WBA was
not able to keep in the final budget repair bill certain
changes to the laws that were pro-banking.
On the positive side, WBA was successful in eliminating
any changes to the current super priority wage lien law for

financial institutions. WBA offered a fair compromise to
a wage lien bill that would have guaranteed a worker’s
final paycheck in the event a business closed without
meeting its payroll obligation. However, WBA refused to
make its compromise completely retroactive, which would
have affected existing as well as future loans. Since no
compromise could be reached on the wage lien issue, it
was removed from the final version of the budget.
Despite significant WBA efforts, the financial
modernization package supported by WBA, consisting of
the universal bank/credit union legislation, was also
removed from the final budget bill. The final budget bill
also did not include the UCC Article 9 correction actively
sought by WBA that would have restored prior law,
providing that a subordinate state or local government lien
is automatically discharged in a private Article 9 sale of
assets. See the related article in this issue of the WBA
Compliance Journal for a detailed explanation of this law.
The following briefly describes the provisions in 2001
Wis. Act 109 that are of interest to financial institutions.
Unless otherwise noted, the provisions discussed are
effective July 30, 2002.
Tax Treatment of Pension Funds.
Most significantly, the new law adopts, for state tax
treatment, the federal Economic Growth and Tax Relief
Reconciliation Act of 2001 (EGTRRA), with one
exception. The new law did not include EGTRRA’s
deduction for higher education expenses because
Wisconsin already provides a deduction for tuition
expenses. Under current law, Wisconsin tax filers may
deduct up to $3,000 per year for tuition at post-secondary
institutions located in Wisconsin or located in Minnesota
and covered under Minnesota-Wisconsin tuition
reciprocity. The Wisconsin deduction is phased out as
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income rises. An in-depth analysis of the federal law
changes provided in EGTRRA may be found in the
January 2002 issue of the WBA Compliance Journal. The
new law generally adopting the federal EGTRRA for state
tax treatment is retroactively effective to January 1, 2002.

The new law, as created by 2001 Wis. Act 109, extends
reemployment rights protections to persons working with
the state laboratory of hygiene during a state of emergency
relating to public health declared by the governor.
Specifically, the new law amends the definition of “active
service” in sec. 21.80 (1)(a) to mean any of the following:

Section 529 Plan Changes.
The new law gives Wisconsin residents who are
grandparents the ability to receive a tax deduction for
investing in a grandchild’s Wisconsin Section 529 Plan.
The Wisconsin college savings program, meeting the
requirements of 26 USC 529, is called EdVest and is
managed by Strong Capital Management, Inc. This new
tax benefit provides great incentive for grandparents to get
directly involved in the future educational needs of their
grandchildren.
The new law allows grandparents who contribute to an
EdVest account to deduct up to $3,000 per grandchild, per
tax year from their Wisconsin taxable income, beginning
with their 2002 tax return. This includes any
contributions made since January 1, 2002. Grandparents
can receive the deduction if they either contribute to an
EdVest account owned by someone else, such as their son
or daughter, or to a separate account owned and controlled
by them. Grandparents must pay Wisconsin state income
taxes to receive the tax deduction.
Reemployment Rights Benefits.
Last fall, the Wisconsin legislature passed a law that
essentially parallels the federal Uniformed Services
Employment and Reemployment Rights Act of 1994,
which provides certain reemployment rights and benefits
to persons who are absent from employment because of
service in the armed forces or the National Guard. The
state law, as created by 2001 Wis. Act 26, is intended to
capture those persons called to active duty that are not
covered by the federal law.

1.

Active service in the national guard or the
state defense force under an order of the
governor issued under this chapter or active
service in the national guard under
32 USC 502(f) that is not considered to be
service in the uniformed services.

2.

Active service with the state laboratory of
hygiene under s. 36.25(11)(em) for the
purpose of assisting the Department of
Health and Family Services under
s. 240.042 during a state of emergency
relating to public health declared by the
governor under s. 166.03(1)(b)1.

Penalty for Converting Ag Land.
The current statutes regarding penalties for transfer of
ownership of agricultural land are repealed in the new law
and replaced in their entirety. See new sec. 74.485, Wis.
Stats. The new law changes the calculation of the penalty
amount and provides for exceptions and deferrals of the
assessment of a penalty. The new law also expands the
notice requirements that a landowner must provide to a
prospective buyer.
More specifically, the new law provides that a person who
owns land that has been assessed as agricultural land
under sec. 70.32(2r), Wis. Stats., and who converts the
land’s use so that the land is not eligible to be assessed as
agricultural land under sec. 70.32(2r), Wis. Stats., is not
subject to a penalty if the converted land may be assessed
as swamp land, as productive forest land, or as “other”
under sec. 70.32(2)(a)7, Wis. Stats., or if the amount of
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the penalty represents less than $25 for each acre of
converted land.
A seller of agricultural land is required to provide buyers
with the following information: that the land has been
assessed as agricultural land under sec. 70.32(2r), Wis.
Stats.; whether the seller had been assessed a penalty
related to the land; and whether the seller was granted a
deferral of any penalty payments related to the land.
Restriction on Employment Penalties by Reason of
Levy.
The penalty provisions have been changed for employers
who willfully discharge or discriminate with respect to the
terms and conditions of employment against any
employee by reason of the fact that his or her earnings
have been subject to levy. The fine increased from $1,000
to $10,000, while the imprisonment term decreased from
not more than 2 years to not more than 9 months. The
increase in penalties affects worker’s compensation levies
and unemployment compensation levies.

The penalty for a violation of sec. 215.12, Wis. Stats.,
affecting savings and loan associations, related to
dishonest acts and falsification of records, changed from
imprisonment of not more than 30 years to a Class F
felony. A Class F felony constitutes a fine not to exceed
$25,000 or imprisonment not to exceed 12 years and 6
months, or both.
The penalty for a violation of sec. 215.21(21), Wis. Stats.,
affecting savings and loan associations, related to giving
or accepting money for loans, changed from a fine of not
more than $10,000 or imprisonment of not more than 3
years, or both, to a Class I felony. A Class I felony
constitutes a fine not to exceed $10,000 or imprisonment
not to exceed 3 years and 6 months, or both.
The penalty for a violation of sec. 221.0625(2), Wis.
Stats., affecting state banks, related to violating the
statutory restrictions on loans to bank officials, changed
from imprisonment of not more than 15 years to a Class F
felony. A Class F felony constitutes a fine not to exc eed
$25,000 or imprisonment not to exceed 12 years and 6
months, or both.

Classification of Penalties.
The new law streamlines the classification of penalties
such that it removes many specific references to penalties
incorporated in various provisions throughout the statutes,
including in certain banking related statutes, and broadens
the classification of penalties in the general crimes statutes
such that it covers all felonies addressed throughout the
statutes. This change often results in increases in
monetary penalties for existing violations and decreases
the amount of prison time that can be assessed. The
following paragraphs address only those penalty changes
that affect financial institutions.
The penalty for a violation of sec. 214.93, Wis. Stats.,
affecting savings banks, related to making false
statements, changed from the possibility of being
imprisoned for no more than 30 years to a Class F felony.
A Class F felony constitutes a fine not to exceed $25,000
or imprisonment not to exceed 12 years and 6 months, or
both. The imposition of a Class F felony is in addition to
any civil forfeiture that may be assessed by the
Department of Financial Institutions under sec. 214.935,
Wis. Stats.

The penalty for a violation of sec. 221.0636(2), Wis.
Stats., affecting state banks, related to theft, changed from
imprisonment of not more than 30 years to a Class H
felony. A Class H felony constitutes a fine not to exceed
$10,000 or imprisonment not to exceed 6 years, or both.
The penalty for a violation of sec. 221.0637(2), Wis.
Stats., affecting state banks, related to a prohibition on
commissions, changed from a fine of not more than
$10,000 or imprisonment of not more than 3 years or both
to a Class I felony. A Class I felony constitutes a fine not
to exceed $10,000 or imprisonment not to exceed 3 years
and 6 months, or both.
The penalty for a violation of sec. 221.1004(2), Wis.
Stats., affecting state banks, related to false statements,
changed from a fine of not less than $1,000 nor more than
$5,000 or imprisonment of not less than one year not more
than 15 years or both, to a Class F felony. A Class F
felony constitutes a fine not to exceed $25,000 or
imprisonment not to exceed 12 years and 6 months, or
both.
Appropriation Changes for DFI.

The penalty for a violation of sec. 215.02(6)(b), Wis.
Stats., affecting savings and loan associations, related to
the disclosure of information, changed from a fine of no
less than $100 nor more than $1,000 or imprisonment for
not less than 6 months nor more than 3 years, or both, to a
Class I felony. A Class I felony constitutes a fine not to
exceed $10,000 or imprisonment not to exceed 3 years and
6 months, or both.

As part of an overall effort to reduce government
spending, Governor McCallum decreased the dollar
amount for the appropriation to the Department of
Financial Institutions, as affected by the acts of 2001, by
$531,400 for fiscal year 2001-02. The dollar amo unt is
decreased by $759,100 for fiscal year 2002-03.
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Nondisclosure of Information on Receipts.
While this new law does not affect financial institutions, it
is important to be aware of as it relates to the overall issue
of customer privacy. Persons in the business of selling
goods at retail or selling services and who accept a credit
card or a debit card for the purchase of goods or services,
may issue a credit card or debit card receipt, for that
purchase, on which is printed no more than 5 digits of the
credit card or debit card number. This new law is
scheduled to take effect September 1, 2005.
Copies of the applicable sections of the budget referenced
herein may be obtained from WBA’s Tiffyn Riese at
608/441-1207 or triese@wisbank.com.

A New UCC Article 9 Problem
Notice No. 2002-9
New UCC Article 9, effective July 1, 2001, like old UCC
Article 9, gives the secured creditor the right to sell
collateral after default, and to apply the proceeds from the
sale to the obligations and expenses in the order required
under UCC Article 9. New UCC Article 9, like old UCC
Article 9, discharges the security interest under which the
sale is made and discharges any subordinate security
interests upon sale of the collateral after default. There is,
however, one very significant difference between the “lien
stripping” provisions of new UCC Article 9 and old UCC
Article 9, and that difference may be harmful to secured
creditors. Under old UCC Article 9, a secured creditor’s
sale of collateral discharged all subordinate security
interests and all subordinate liens. The purchaser took the
collateral free of all such security interests and liens.
Under new UCC Article 9, a secured creditor’s sale of
collateral does not discharge all subordinate liens.

secured creditor. This protection for subordinate
governmental liens applies whether the loan is for
consumer, business or agricultural purposes.
This is a dramatic change in the law. It means that the
purchaser of the collateral from the secured creditor after
default, whether by foreclosure, other judicial means or
private sale, will take the collateral subject to subordinate
liens held by the State and local governmental units. This
change in the law may force secured creditors to negotiate
the satisfaction of subordinate governmental liens to
provide clear title to purchasers.
This section in new UCC Article 9 was not a point of
discussion during the debate in the Legislature regarding
new UCC Article 9. It was only after passage of new
UCC Article 9 did interested persons become aware of
this section and its consequences to secured creditors. An
attempt was made by WBA in the recent Budget Bill to
repeal this section of new UCC Article 9. The Senatepassed version permitted the discharge of subordinate
governmental liens, but the Assembly-passed version did
not. The Budget Bill passed by the Legislature followed
the Assembly version and did not make the correction.
What Are Some of the Protected Governmental Liens?
The State is entitled to several liens against personal
property under Wisconsin law which would be protected
from discharge under new UCC Article 9. They include
subordinate liens held by the Department of Workforce
Development (DWD) for unpaid wages, unpaid workers’
compensation payments and unpaid unemployment
insurance, subordinate tax liens against personal property
and other subordinate State liens provided by Wisconsin
law.
Are There Solutions to the Problem?

What is The Problem?
Under section 409.617(1) of new UCC Article 9, the sale
of collateral by the secured creditor after default
discharges subordinate security interests, subordinate liens
and the security interest of the secured creditor selling the
collateral, but does not discharge any subordinate lien
held by the State or a local governmental unit. This
protection for subordinate governmental liens under new
UCC Article 9 essentially converts subordinate State and
local government liens to superior liens in connection with
the sale of collateral after default without any other
change in the law regarding the priority of those liens.
Superior governmental liens are already protected under
both old and new UCC Article 9 and would not be
discharged in the sale of collateral after default by the
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There are not many current solutions to the problem.
One possible solution in some circumstances may be
another section in new UCC Article 9. Under section
409.622 of new UCC Article 9, a secured creditor may
accept collateral in full or partial satisfaction of a debt
and any such acceptance of the collateral discharges all
subordinate liens on the property. Partial satisfactions are
not permitted in consumer transactions. Under this
section, there is no protection for subordinate liens held by
the State and local governmental units. However, there
are limitations on a secured creditor’s use of this section.
The secured creditor may take the collateral in full or
partial satisfaction of the debt under this section only with
the consent of the debtor and only if it does not receive an
objection to the proposal from other secured creditors or
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persons with an interest in the collateral. The secured
creditor must take certain steps to exercise the remedy
available under this section of new UCC Article 9:
1.

The debtor must consent in writing after
default to the acceptance of collateral by the
secured creditor in full or partial satisfaction
of the debt.

2.

Essentially, the secured creditor enters into
an agreement with the debtor for the
voluntary surrender of collateral in return
for an agreed credit against the debt and the
debtor’s agreement to pay the remaining
unpaid part of the debt, if any.

3.

The secured creditor must send notice of the
proposal to accept collateral to other secured
creditors and to other lienholders which
perfected their liens by filing UCC financing
statements. The secured creditor must also
send the notice to other persons from which
the secured creditor received a signed notice
of a claim of an interest in the collateral and
to any guarantor of the debt if the proposal
is to accept the collateral in partial
satisfaction of the debt.

4.

The secured creditor must not receive a
notice of objection to the proposal from
such other secured creditors, lienholders and
guarantors or from “any other person . . .
holding an interest in the collateral
subordinate to the security interest . . . .”

As discussed above, an effective acceptance of the
collateral by the secured creditor in full or partial
satisfaction of the debt discharges all subordinate security
interests and subordinate liens.

It is difficult to be specific regarding the proper
procedures for a secured creditor to follow in a particular
transaction with respect to a subordinate lien held by the
State or local governmental unit, but with respect to liens
for unpaid wages it may be important to know that under
Wisconsin law DFI is required to place a notice of the
wage lien filed by DWD in the same file as financing
statements are filed under new UCC Article 9. Therefore,
a notice of the proposed acceptance of the collateral by a
secured creditor in full or partial satisfaction of the debt
may have to be sent to DWD since it may have
“perfected” its lien by filing the financing statement and,
therefore, would be entitled to the notice. This is complex
legal procedure under new UCC Article 9, and secured
creditors should seek the advice of legal counsel before
proceeding under these sections.
There may be other limitations on the enforceability of
State or local governmental liens under applicable law
which would be helpful to the secured creditor. For
example, with respect to liens of DWD for unpaid
unemployment insurance, section 108.22 of the Statutes
provides that such liens do not give DWD priority over
lienholders, mortgagees, purchasers for value and pledges
whose interests were recorded before DWD’s lien was
recorded. The resolution of these conflicting statutes must
ultimately be made by the courts in legal actions involving
the secured creditors and the State or local governmental
units. The availability of any judicial means to remove
subordinate governmental liens is likely to be subject to
further clarification by the courts.
The best solution to this problem is legislative change.
The Wisconsin Legislature failed to take action on this
item during the budget process. The WBA will continue
to pursue a legislative solution to this problem. I
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comment on the proposed revision to RESPA, and information on IRS’s repeal of Rev. Rul. 93-70 regarding reporting of
construction loan disbursements. 

SPECIAL FOCUS
Customer Identification Program Proposal

2)

Maintain records of the information used to verify a
person’s identity, including name, address, and other
identifying information; and

3)

Consult lists of known or suspected terrorists or
terrorist organizations provided to the financial
institution by any government agency to determine
whether a person seeking to open an account appears
on any such list.

Notice 2002-10
On October 26, 2001, President Bush signed into law the
Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct
Terrorism Act (USA PATRIOT Act or Act). Section 326
of the Act requires the Secretary of Treasury to prescribe
regulations setting forth the minimum standards for
financial institutions and their customers regarding the
identity of the customer that shall apply in connection
with the opening of an account at a financial institution.
On July 23, 2002, the Treasury proposed regulations to
implement section 326. The final regulations are to take
effect on October 25, 2002; however, the comment period
on the proposal just ended September 6. WBA submitted
a comment letter urging, among other things, that the
October 25 mandatory compliance date be pushed back by
at least six months. Whether or not Treasury pushes back
the date or makes other changes WBA strongly suggested
remains to be seen. However, as we went to press we
learned that a delay in the mandatory compliance date is
anticipated. We will report on the final regulations after
they are issued. In the meantime, the following article
provides an overview of the provisions contained in the
proposed regulations, as many will likely be adopted
without change.
Section 326 of the Act requires that the regulations, at a
minimum, require each covered financial institution to:
1)

Verify the identity of any person seeking to open an
account to the extent reasonable and practicable;

The proposed regulations require an institution to establish
a written Customer Identification Program (CIP) that must
be approved by the institution’s board. The CIP must be
incorporated in the institution’s anti-money laundering
programs, and is subject to the Bank Secrecy Act’s
training and auditing requirements.
The CIP will have broad application as it applies to all
persons seeking to open an “account.” As defined in the
proposal, an account includes deposit, credit, transaction
and asset accounts. The preamble to the proposal
indicates that “account” does not include infrequent
transactions such as wire transfers or purchases of a
money orders. Furthermore, the proposal applies to any
natural or non-natural person who opens a new account,
and to any person being added to an existing account. In
the case where a person already has an account with the
institution, the institution is not required to re-verify that
person’s identity if that person’s identity has already been
verified in accordance with the institution’s CIP and the
institution has a reasonable belief that it knows the
person’s true identity.
In addition, the proposal allows each institution to take a
risk-based approach in writing its CIP appropriate for the
institution’s size, location, and type of business.
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Therefore, an institution will need to analyze and consider
the risks associated with:
1)

Opening of different types of accounts;

2)

Account opening procedures; and

3)

Types of identification information obtained.

The proposal states that the CIP must require that the
following minimum information be obtained from each
customer, including signatories on commercial accounts,
before opening an account:
1)

Name;

2)

Date of birth for individuals;

3)

Residence address for individuals and a mailing
address, if different from the residence;

4)

Principal place of business address and a mailing
address, if different from the principal place of
business;

open an account for an entity or add a signatory to an
entity’s account without a employer identification number
(EIN), so long as the number has been applied for, a copy
of the completed EIN application is obtained by the
institution, and the EIN will be provided within a
reasonable period of time.
The proposal also requires that an institution’s CIP set
forth when it will verify the required information through
documents and must identify the documents to be used for
that purpose.
1) For individuals, the CIP must include unexpired
government-issued identification evidencing
nationality or residence which bears a photograph or
similar safeguard; and
2) For entities, the CIP must include documents showing
the existence of the entity such as registered articles of
incorporation, government-issued business license,
partnership agreement, or trust instrument.

5)

For U.S. Persons, a taxpayer identification number;

The proposal also requires that an institution set forth the
non-documentary procedures it will employ to verify the
required information. Specifically, the CIP must address
the following circumstances:

6)

For Non-U.S. Persons, one or more of the following:

1)

An individual is unable to present an unexpired
government-issued ID document that has a
photograph or similar safeguard;

2)

The institution is not familiar with the documents
presented;

3)

The account is not opened in a face-to-face
transaction; and

4)

The types of accounts that increase the risk that the
institution will not be able to verify the true identity
of the customer through documents.

a.

U.S. taxpayer identification number;

b.

Passport number and country of issuance;

c.

Alien ID card number;

d.

Number and country of issuance of any other
government-issued document evidencing
nationality or residence and bearing a photograph
or similar safeguard.

With regard to the requirement to provide a taxpayer
identification number in item 5 above, an institution may
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In addition, the CIP must also identify how the institution
will deal with circumstances when it is unable to verify
the customer’s identity, and must state when an account
cannot be opened or should be closed due to failed
verification.
Under the proposal, the CIP must also contain procedures
for retaining records of the information obtained for
verification purposes, including:
1)

Copies of any document relied upon to establish
identity that is clear enough to show the type of
document and any identification number it contains;

2)

Retaining records of the methods and results of any
additional measures undertaken to verify the
customer’s identity;

3)

Retaining records of the resolution of any discrepancy
in the information obtained.

Finally, the CIP must identify procedures for providing
adequate notice of verification requirements to customers.
The proposal contains examples, such as posting a sign in
the lobby and providing customers with any other form of
written, oral or electronic notice.
Again, this article provides an overview of the proposed
regulations. We will report on the final regulations in a
future issue of WBA Compliance Journal.

deposit. The following discusses the more common
types of property in financial institutions and when
they are presumed abandoned.
Checks, Drafts, Cashier’s Checks, Traveler’s
Checks or Money Orders
Any sum payable on a check, draft or similar
instrument, including a cashier’s check and a certified
check, which has been outstanding for more than five
(5) years after it was payable or after its issuance if
payable on demand, is presumed abandoned. This
presumption of abandonment, however, does not apply
if the owner has communicated in writing with the
financial institution or has otherwise indicated an
interest as evidenced by a memorandum or other
record on file prepared by an employee of the financial
institution.
The period of time after which a traveler’s check or
money order is presumed abandoned is fifteen (15)
years and seven (7) years respectively, unless the
owner has communicated in writing with the issuer
concerning it or otherwise indicated an interest as
evidenced by a memorandum or other record on file
prepared by an employee of the issuer. No sum
payable on a traveler’s check or money order may be
subjected to the custody of the State as unclaimed
property unless one of the following exists:
a.

The records of the issuer show that the
traveler’s check or money order was
purchased in Wisconsin and the issuer has its
principal place of business in Wisconsin.

b.

The issuer has its principal place of business
in Wisconsin, the records of the issuer show
the state in which the traveler’s check or
money order was purchased and the laws of
the state of purchase do not provide for the
escheat or custodial taking of the property or
its escheat or unclaimed property law is not
applicable to the property.

For a copy of the proposed regulations or WBA’s
comment letter, please contact WBA’s Tiffyn Riese at
608/441-1207 or triese@wisbank.com.

Unclaimed Property Act and Funeral Trust
Accounts
Notice 2002-11
It has come to WBA’s attention that many financial
institutions are improperly forwarding funeral trust
accounts as abandoned property to the Wisconsin State
Treasurer’s Office, Unclaimed Property Division. This
article will review the general requirements under the
Unclaimed Property Act with regard to all property held
by financial institutions, including funeral trust accounts.
The Unclaimed Property Act (“UPA”) was first enacted in
1983 and is codified in the Wisconsin Statutes, Chapter
177. The UPA establishes procedures for handling
abandoned property. For financial institutions, the UPA
applies to checks, drafts, cashier’s checks, certified
checks, money orders, traveler’s checks, property in a safe
deposit box, and to any demand, savings or matured time

Demand Deposits, Savings Deposits or Certificates
of Deposit
Any demand, savings or matured time deposit with a
financial institution is presumed abandoned unless the
owner has, within five (5) years, done one of the
following:
a.

In the case of a deposit, increased or
decreased the amount of the deposit or
presented the passbook or other similar
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In addition, the CIP must also identify how the institution
will deal with circumstances when it is unable to verify
the customer’s identity, and must state when an account
cannot be opened or should be closed due to failed
verification.
Under the proposal, the CIP must also contain procedures
for retaining records of the information obtained for
verification purposes, including:
1)

Copies of any document relied upon to establish
identity that is clear enough to show the type of
document and any identification number it contains;

2)

Retaining records of the methods and results of any
additional measures undertaken to verify the
customer’s identity;

3)

Retaining records of the resolution of any discrepancy
in the information obtained.

Finally, the CIP must identify procedures for providing
adequate notice of verification requirements to customers.
The proposal contains examples, such as posting a sign in
the lobby and providing customers with any other form of
written, oral or electronic notice.
Again, this article provides an overview of the proposed
regulations. We will report on the final regulations in a
future issue of WBA Compliance Journal.

deposit. The following discusses the more common
types of property in financial institutions and when
they are presumed abandoned.
Checks, Drafts, Cashier’s Checks, Traveler’s
Checks or Money Orders
Any sum payable on a check, draft or similar
instrument, including a cashier’s check and a certified
check, which has been outstanding for more than five
(5) years after it was payable or after its issuance if
payable on demand, is presumed abandoned. This
presumption of abandonment, however, does not apply
if the owner has communicated in writing with the
financial institution or has otherwise indicated an
interest as evidenced by a memorandum or other
record on file prepared by an employee of the financial
institution.
The period of time after which a traveler’s check or
money order is presumed abandoned is fifteen (15)
years and seven (7) years respectively, unless the
owner has communicated in writing with the issuer
concerning it or otherwise indicated an interest as
evidenced by a memorandum or other record on file
prepared by an employee of the issuer. No sum
payable on a traveler’s check or money order may be
subjected to the custody of the State as unclaimed
property unless one of the following exists:
a.

The records of the issuer show that the
traveler’s check or money order was
purchased in Wisconsin and the issuer has its
principal place of business in Wisconsin.

b.

The issuer has its principal place of business
in Wisconsin, the records of the issuer show
the state in which the traveler’s check or
money order was purchased and the laws of
the state of purchase do not provide for the
escheat or custodial taking of the property or
its escheat or unclaimed property law is not
applicable to the property.

For a copy of the proposed regulations or WBA’s
comment letter, please contact WBA’s Tiffyn Riese at
608/441-1207 or triese@wisbank.com.

Unclaimed Property Act and Funeral Trust
Accounts
Notice 2002-11
It has come to WBA’s attention that many financial
institutions are improperly forwarding funeral trust
accounts as abandoned property to the Wisconsin State
Treasurer’s Office, Unclaimed Property Division. This
article will review the general requirements under the
Unclaimed Property Act with regard to all property held
by financial institutions, including funeral trust accounts.
The Unclaimed Property Act (“UPA”) was first enacted in
1983 and is codified in the Wisconsin Statutes, Chapter
177. The UPA establishes procedures for handling
abandoned property. For financial institutions, the UPA
applies to checks, drafts, cashier’s checks, certified
checks, money orders, traveler’s checks, property in a safe
deposit box, and to any demand, savings or matured time

Demand Deposits, Savings Deposits or Certificates
of Deposit
Any demand, savings or matured time deposit with a
financial institution is presumed abandoned unless the
owner has, within five (5) years, done one of the
following:
a.

In the case of a deposit, increased or
decreased the amount of the deposit or
presented the passbook or other similar
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evidence of the deposit for the crediting of
interest.
b.

Communicated in writing with the financial
institution concerning the property.

Unclaimed Property Division. When these funeral trust
accounts have been improperly sent to the State, it has
caused a lot of confusion, unnecessary concern, and extra
work for the financial institution, its customer or the
funeral director to locate that money.

c.

Otherwise indicated an interest in the property as
evidenced by a memorandum or other record on
file prepared by an employee of the financial
institution.

In addition, the law further prohibits financial institutions
from charging a fee just because the account is dormant or
inactive, and interest payments must continue through this
period.

d.

Owned other property to which (a), (b), or (c)
above applies, and if the financial institution
communicated in writing with the owner with
regard to the property that would otherwise be
presumed abandoned under this subsection at the
address to which communications regarding the
other property regularly are sent.

Property in Safe Deposit Boxes

e.

Had another relationship with the financial
institution which the owner has either (i)
communicated in writing with the financial
institution or (ii) otherwise indicated an interest
as evidenced by a memorandum on file prepared
by the financial institution’s employee and if the
financial institution communicates in writing
with the owner with regard to the abandoned
property at the address to which communications
regarding the other relationships regularly are
sent.

Any correspondence in writing from a financial institution
to the owner, such as the mailing of a statement, report of
interest paid or credited or other written advice relating to
a deposit, means that the owner has indicated an interest in
the deposit if the correspondence is not returned to the
financial institution for nondelivery and if the financial
institution maintains a record of all such returned
correspondence. Consequently, financial institutions
should not be forwarding any demand, savings or
certificate of deposit as abandoned property to the State if
this type of correspondence has occurred. Even if there
has been no activity on an account for several years, the
account is not abandoned if the correspondence test is met.
Funeral trust accounts are commonly opened as a
certificate of deposit with an automatically renewable
feature. It is very likely that there will be no activity by a
financial institution’s customer on this type of an account
for many years, possibly even until the customer passes
away. As long as statements or Truth in Savings required
notices are sent to the customer and are not returned to the
financial institution for nondelivery, the certificate of
deposit owned by a funeral trust is not presumed
abandoned and should not be sent to the Wisconsin
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Contents of a safe deposit box are presumed abandoned if
unclaimed by the owner for more than five (5) years after
the lease or rental period has expired. This will typically
begin at the time a financial institution terminates a lease
for nonpayment of rent. Contents of a safe deposit box
should be kept secure and under dual control, until such
time as they are forwarded to the State.
Reporting, Payment and Delivery of Abandoned
Property
As custodians of abandoned property, financial
institutions must file a report with the Wisconsin
Unclaimed Property Division before November 1 of each
year, covering the previous calendar year. The report
should describe the property, identify its location, state
any amount due to the custodian, and be verified. A
report is available on the State Treasurer’s website at
www.ost.state.wi.us. Upon filing the report, the financial
institution should pay or deliver to the administrator all
abandoned property required to be reported. If a financial
institution is sending contents of a safe deposit box, it
should consider sending them to the State through insured
mail. The State must publish a notice of lists of
abandoned or escheated property before July 1 of each
year.
Not more than 120 days before filing the report, the
financial institution must send written notice to the
apparent owner at his/her last known address informing
him/her that the holder is in possession of the property
subject to the UPA if all of the following exist: the
financial institution has in its records an address for the
apparent owner which the financial institution’s records
do not disclose to be inaccurate, the claim of the apparent
owner is not barred by the statute of limitations, and the
property has a value of $50 or more.
Good faith delivery of the abandoned property to the State
relieves the custodian of liability in connection with the
property. Financial institutions must keep records of the
owner’s name and last known address for five (5) years
after the property is reported.
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It is very important for financial institutions to be aware of
when to properly report and deliver property to the State.
With regard to funeral trust accounts, financial institutions
should be very certain that all of the above-stated factors
have been s atisfied before forwarding the certificate of

deposit to the State as unclaimed property. If there in
fact has been communication with regard to the funeral
trust account, as defined in the law, then it should not be
sent to the State as unclaimed property.I

REGULATORY SPOTLIGHT
FRB, OCC & SEC Request Comment on
Sound Practices to Strengthen the Resilience
of the U.S. Financial System White Paper.
The Board of Governors of the Federal Reserve System
(FRB), the Office of the Comptroller of the
Currency (OCC), and the Securities and Exchange
Commission (SEC) have published a draft white paper on
Sound Practices to Strengthen the Resilience of the U.S.
Financial System for comment. The New York State
Banking Department and the Federal Reserve Bank of
New York also participated in drafting the paper. The
paper discusses the views of the agencies on sound
practices based on discussions with industry
representatives on how the events surrounding September
11, 2001, have altered business recovery and resumption
expectations for purposes of ensuring the resilience of the
U.S. financial system, and seeks comments on those
views. Comments must be received by 10/21/2002, and
copies may be obtained from WBA. Federal Register,
Vol. 67, No. 172, 09/05/2002, 56835-56842.

FRB Issues Interim Rule on Reporting &
Disclosure of Securities Registered under
Securities Exchange Act.
The FRB has modified its regulations implementing
section 12(i) of the Securities Exchange Act of 1934 to
reflect the amendments made to section 12(i) by the
Sarbanes-Oxley Act of 2002. These amendments vest the
FRB with the authority to administer and enforce several
of the enhanced reporting, disclosure and corporate
governance obligations imposed by the Sarbanes -Oxley
Act with respect to state member banks that have a class
of securities registered under the Securities Exchange Act
of 1934. Because some of the relevant provisions of the
Sarbanes-Oxley Act to be administered by the FRB are
effective already, or will become effective shortly, the
FRB has adopted the rule on an interim basis and made
the rule effective immediately. The FRB requests
comment on all aspects of the interim rule, and will
modify the rule as appropriate in light of the comments
received. The interim rule is effective 09/13/2002, and

comments must be received by 10/15/2002. Copies of the
interim rule may be obtained from WBA. Federal
Register, Vol. 67, No. 178, 09/13/2002, 57938.

OCC Issues Correction on Assessment of
Fees.
The OCC has issued a technical correction to the final ru le
that the OCC published in the Federal Register on
11/16/2001 amending 12 CFR 8.2(a). That provision sets
forth the formula for the semiannual assessment the OCC
charges each national bank. The correction is effective
09/11/2002, and copies may be obtained from WBA.
Federal Register, Vol. 67, No. 176, 09/11/2002, 5750957510.

OFHEO Issues Final Rule on Safety &
Soundness Regulation.
The Office of Federal Housing Enterprise Oversight
(OFHEO) has issued a final rule to support increased
transparency and public awareness of minimum
supervisory standards adopted by OFHEO and applied
in overseeing the safety and soundness of the Federal
National Mortgage Association (Fannie Mae) and the
Federal Home Loan Mortgage Corporation (Freddie Mac)
(collectively, the Enterprises). The rule delineates
supervisory standards in a manner consistent with recent
rulings by the United States Supreme Court affecting
agency pronouncements. OFHEO will adopt and publish
supervisory policy guidance as appendices to the rule as it
deems appropriate to illuminate areas of particular interest
or potential concern. The final rule is effective
09/30/2002, and copies maybe obtained from WBA.
Federal Register, Vol. 67, No. 169, 08/30/2002, 5569155699.

OFHEO Seeks Comme nt on Risk-Based
Capital Requirements.
The OFHEO has proposed to make technical and
correcting amendments to Appendix A to Subpart B of 12
CFR Part 1750 Risk-Based Capital. The proposed
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In this month’s issue of WBA Compliance Journal, read the “Special Focus” section’s notice on Wisconsin’s “No- Call”
rules that go into effect on December 1. Also, look to the “Regulatory Spotlight” section for information on final and
proposed rules issued by FinCEN and SEC. Finally, check the “Compliance Notes” section for information regarding the
FRB’s yet to be published final rule on sections 23A & 23B of the Federal Reserve Act.I

SPECIAL FOCUS
Wisconsin’s New “No-Call” Rules

Coverage and Exemptions

Notice No. 2002-12

The statute and rules apply to any interstate telephone
solicitation received by a person in this state and to any
intrastate telephone solicitation. Whether or not a
financial institution is covered depends on whether the
financial institution meets the definition of a “telephone
solicitor.” A “telephone solicitor” is defined in the statute
to mean “a person, other than a nonprofit organization or
an employee or contractor of a nonprofit organization, that
employs or contracts with an individual to make a
telephone solicitation.” A “telephone solicitation” is
defined in the rule to mean “an unsolicited telephone call
for the purpose of encouraging the call recipient to buy
property, goods or services, or that is part of a plan or
scheme to encourage the call recipient to buy property
goods or services.” Both definitions are very broad in
scope.

Last year, the legislature enacted a provision affecting
telephone solicitations commonly referred to as the “do
not call” list found in newly-created Section 100.52, Stats.
See 2001 Wisconsin Act 16. In general, the “do not call
list” provisions were drafted to allow residential phone
customers to place themselves on a list of individuals who
do not wish to receive telephone solicitations made on
behalf of “telephone solicitors.” The lists would be
included in a nonsolicitation directory compiled and kept
by the Department of Agriculture, Trade and Consumer
Protection (DATCP).
While the effective date of the “do not call list” legislation
was September 1, 2001, the legislation directed DATCP to
promulgate rules to implement various aspects of the
legislation. DATCP has just finalized those rules and they
are effective December 1, 2002. See new Subchapter V of
chapter ATCP 127, beginning at s. ATCP 127.80.
Throughout the rulemaking process, WBA attempted to
get further clarification and guidance on the intent of
certain definitions as well as to request that the
registration fees be reduced from those originally
proposed. While DATCP did slightly reduce the
registration fees in the final rules, it did not give much
useful guidance with regard to critical issues like who is a
current “client.” Consequently, given the potential scope
of the new rules, it is critical for all financial institutions to
carefully analyze their operations in relation to the new
rules to determine if current bank practices rise to the level
of telemarketing or telephone solicitations under the new
rules.

The rules provide several specific examples of types of
telephone calls that are not “telephone solicitations.” In a
few cases, the rules include a note with a specific example
to illustrate DATCP’s intent. In the rules, s.ATCP 127.80
(10) provides that “telephone solicitation” does not
include any of the following.
•

A telephone call encouraging the call recipient to
buy property, goods or services from a nonprofit
organization if all the following apply: i) the
nonprofit organization complies with subch. III
of ch. 440, Stats., if applicable; and ii) sale
proceeds, if any, are exempt from Wisconsin
sales tax and federal income tax.

•

A telephone call made by an individual acting on
his or her own behalf, and not as an employee or
agent for any other person. This exemption does
not apply to a caller who does any of the
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following: i) sells or promotes the sale of
property, goods or services for another person; or
ii) sells or promotes the sale of goods that the
caller buys from another person who controls or
limits the caller’s sales methods.
•

Financial institutions that conduct “telephone
solicitations” should work with their legal counsel to
determine those types of calls that would be permitted to
current bank “clients” and those types of calls that are not
permitted to a current “client” who is on the “No-Call”
list.

A telephone call made in response to the call
recipient’s affirmative request for that call.

Telephone Solicitation Practices

•

A telephone call made to a current client. See
definition of “client” discussed below.

Persons making telephone solicitations are prohibited
from doing any of the following practices.

•

A telephone call made to a number listed in the
current local business telephone directory.

•

One telephone call to determine whether a former
client mistakenly allowed a contractual
relationship to lapse.

•

A telephone call made to determine a former
client’s level of satisfaction unless the call is part
of a plan or scheme to encourage the former
client to purchase property, goods or services.

•

A telephone call, made to a party to an existing
contract, that is necessary to complete that
contract.

The definition of “client” is also very broad in the rule.
“Client” means a person who has a current agreement to
receive, from the telephone caller or the person on whose
behalf the call is made, property, goods or services of the
type promoted by the telephone call. While the rules
include a note to help illustrate the intent, the note itself is
not very definitive.
The example given in the rule is that if a local telephone
service provider encourages a current customer to
purchase other local telephone services, the customer is a
current “client” under this definition. But, a local
telephone service customer is not a current “client” when
the local telephone service provider encourages that
customer to purchase long distance telephone services.

•

Make a telephone solicitation in violation of s.
ATCP 127.81 (relating to telephone solicitors;
registration requirements) or s. ATCP 127.82
(relating to the “no-call” list).

•

Use an electronically prerecorded message in an
telephone call for the purpose of encouraging a
residential or nonresidential telephone customer
to purchase property, goods or services, without
the prior consent of that telephone customer.
This paragraph does not apply if the person meets
the provisions of s. ATCP 127.80(10)(a) or (b).

•

Make a telephone solicitation to a nonresidential
telephone customer if the nonresidential
telephone customer has notified the person by
mail that the nonresidential telephone customer
does not wish to receive telephone solicitations.

•

Require, instruct or authorize any person to
violate new subchapter V, or knowingly facilitate
any person’s violation of new subchapter V.

•

Use caller-ID blocking when making a telephone
solicitation.

•

Falsify any information required under new
subchapter V.

A person making a telephone solicitation to a
nonresidential telephone customer shall give the call
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recipient, at the call recipient’s request, its registration
number that covers the telephone solicitation and a
mailing address to which the nonresidential telephone
customer may mail a notice indicating that they do not
wish to receive telephone solicitations. Such mailing
address must be provided within 10 days after the call
recipient requests it.
Registration and Fees
A financial institution that conducts “telephone
solicitations” must register annually with DATCP and pay
annual fees in order to be able to make telephone
solicitations to residential telephone customers. DATCP
has developed a website, www.nocall.wisconsin.gov, for
both consumers and telemarketers that is helpful and will
ultimately include an online application packet for
telemarketers to register and obtain the “no-call” list. In
the meantime, registration packets are now available by
contacting Ms. Trina Kluever, DATCP, at 608/224-5175
or by email at
trina.kluever@datcp.state.wi.us. DATCP has sent out
over 800 packets to date.
The “No-Call” List
DATCP must compile a “No -Call” list containing the
telephone numbers and ZIP codes of residential telephone
customers who sign up for the list. The list will not
contain the names or addresses of the participants. No
person may make a telephone solicitation, either directly
or through an employee or agent, to a residential customer
whose telephone number appears on the current “No-Call”
list. Residential customers may contact DATCP by
phone, or at DATCP’s website, to sign up for the “NoCall” list. A customer’s caregiver may sign up on behalf
of the customer.
DATCP must distribute the “No-Call” list to each firm
that is currently registered with DATCP in the manner
specified by the registrant. A “No-Call” list takes effect
on a date specified by DATCP, not sooner than 10
business days after DATCP distributes the list.
DATCP must compile and distribute an updated “NoCall” list every 3 months. DATCP will be updating and
distributing the Wisconsin No-Call List on a quarterly
basis, effective January 1, 2003. DATCP must delete a
residential telephone customer from the “No-Call” list 2
years after that customer last signed up for inclusion on
the list; however, the customer may renew a sign-up at
any time.

Registrants are prohibited from redistributing any part of a
“No-Call” list to any other person, except that the
registrant may redistribute the list to a person covered by
the registration.
Enforcement and Penalties
DATCP is the agency responsible for investigating
violations of the Wisconsin No-Call List. DATCP will
contact the offending business to make them aware of the
No-Call list. After a reasonable amount of time to
comply, if DATCP receives subsequent complaints about
the same business, it may pursue court action and
monetary penalties. Businesses who unlawfully call
numbers on the Wisconsin No-Call List will be in
violation of Wisconsin’s No-Call statute and rule and will
be subject to the maximum penalty of $100 for every
violation.
Federal Rulemaking
The Federal Trade Commission (FTC) is also in the
process of promulgating its own “no call” rule, which will
cover most interstate telephone solicitations. However,
the FTC lacks jurisdiction over several industries,
including, for example, financial institutions and insurance
companies. The FTC proposed rules are now being
reviewed by the Office of Management and Budget, and
are expected to be published in the Federal Register soon.
At this time, it appears that the FTC will not attempt to
preempt state “no-call” laws.
The Federal Communications Commission (FCC) has also
recently published a Notice of Proposed Rulemaking
concerning the creation of its own “no-call” rules. The
FCC appears interested in having its rulemaking parallel
that of the FTC to regulate those industries that would not
be covered by the FTC rule.
There are several states that now have their own “no-call”
laws and financial institutions operating in multiple states
will need to be aware of them as they likely differ from
Wisconsin’s new “No-Call” law. Unfortunately, only
Congress has the ability and authority to create a single,
national “no-call” law by exercising its power to preempt
all the different state laws. This is not expected to occur
anytime soon.
Copies of the new Wisconsin rules may be obtained from
WBA’s Tiffyn Riese at 608/441-1207 or triese@wisbank.
com. I
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In this issue of WBA Compliance Journal you will find an excellent overview of new Regulation W in “Special Focus.”
In addition, you will find information in “Regulatory Spotlight”on several items issued by the FRB and IRS, and good
news regarding reauthorization of the National Flood Insurance Program in “Compliance Notes.” Finally, you will find a
Questions & Answers section on Wisconsin’s New No-Call Rules.n

SPECIAL FOCUS
New Rules For Transactions Between Banks
And Their Affiliates

Reserve expects banks to adopt policies and procedures to
insure their compliance with Sections 23A and 23B.

Notice 2003-1

What Is An Affiliate Under Sections 23A and 23B?

Since 1933, Sections 23A and 23B of the Federal Reserve
Act have restricted the authority of banks to engage in
certain transactions with their affiliates. The purpose of
Sections 23A and 23B is to protect banks against losses
resulting from transactions between them and their
affiliates. Until now, the Federal Reserve has not issued
regulations implementing these sections, but instead
provided letters, interpretations and informal guidance on
how banks should comply with Sections 23A and 23B.
On December 12, 2002, however, the Federal Reserve
published Regulation W to implement Sections 23A and
23B and to incorporate most of its prior interpretations.
Regulation W is effective April 1, 2003.

A very important determination for a bank to make under
Sections 23A and 23B is to identify whether it has
affiliates. An affiliate relationship triggers the
applicability of Sections 23A and 23B. For example, if a
bank has a bank holding company, or if a bank is under
common ownership with other banks or companies, or if a
controlling shareholder or bank holding company of a
bank also controls another company, or if a bank has a
subsidiary (although certain subsidiaries of banks are
exempt from the rules), these rules are applicable. Every
type of transaction between a bank and an affiliate must be
reviewed under these rules to determine compliance.

Sections 23A and 23B are applicable to national banks,
state member banks and trust company members of the
Federal Reserve System. Other federal law makes these
sections applicable to insured state non-member banks and
insured savings associations, including state and federal
savings banks (all called “banks” in this article). The OTS
has revised its regulations covering affiliate transactions
between thrifts and their affiliates to incorporate the
applicable provisions of new Regulation W into OTS
regulations and to provide further guidance on additional
restrictions on affiliate transactions applicable to thrifts.
The OTS rule appears at 12 C.F.R. 563.41 and is also
effective April 1, 2003.
The coverage of these rules is broad and requires careful
scrutiny by banks so that they are fully informed regarding
the applicability of the rules to transactions with affiliates
as that term is defined under the rules. The Federal

In general, affiliates include the following:
1.

A parent company that controls the bank (for
example, a bank holding company).

2.

Another company that is controlled by a parent
company that controls the bank (for example, a
sister bank).

3.

Another company which is controlled by
shareholders who control the bank or the bank
holding company.

4.

Companies with interlocking majority
directorates with a bank or company that controls
a bank.

5.

Bank subsidiaries of banks.

6.

Financial subsidiaries of banks.
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7.

Employee benefit plans, such as ESOPs, that
exist for the benefit of the shareholders, partners,
members or employees of the bank or any of its
affiliates if they exceed the share ownership or
interlocking management between the ESOP and
the bank or bank holding company (or other
required relationship) for determining that a
company is an affiliate.

8.

Certain partnerships associated with the bank or
an affiliate of the bank where the bank or an
affiliate of the bank serves as a general partner
(or an officer, director or employee of the bank or
affiliate serves as a general partner at the request
of the bank or the affiliate of the bank) (although
such a partnership may be exempt as a subsidiary
of the bank if the bank controls the partnership
and the partnership is not a financial subsidiary).

9.

Subsidiaries of affiliates.

10. And there are others.
In general, affiliates do not include the following:

4.

Solely for purposes or Section 23B, an affiliate
does not include another bank (however, such a
bank could be an affiliate for purposes of Section
23A).

Historically, subsidiaries of banks were not considered
affiliates for purposes of these rules. However, as a result
of Gramm-Leach-Bliley Act and Regulation W, a
financial subsidiary of a bank as defined in the rules is an
affiliate, subject to certain exemptions. In general, a
financial subsidiary is a subsidiary of a bank that engages
in activities that national banks are not permitted to
engage in directly. However, there are two important
exceptions. First, it does not include any insurance
agency subsidiary of a state or national bank. Second, it
does not include a subsidiary of a state bank that engages
in activities that the parent state bank may engage in
directly under federal and state law or any subsidiary of a
state bank that engages in activities that the subsidiary was
legally conducting before December 12, 2002.
What is Control?

1.

Subsidiaries of banks, unless the subsidiary is
another bank, is a financial subsidiary, is directly
controlled by other affiliates or shareholders of
the bank or is an employee benefit plan such as
an ESOP that exists for the benefit of
shareholders, partners, members or employees of
the bank or any of its affiliates.

2.

A company engaged solely in holding the
premises of a bank.

Control is one of the bases for determining that another
company is an affiliate. For purposes of these rules, a
company or shareholder has control of another company if
the company or shareholder either owns, controls, or has
the power to vote 25% or mo re of any class of voting
securities of the company or controls the election of a
majority of the directors, general partners or other
policymakers of the company. For example, if the
president of the bank who owns 25% of the bank also
owns 25% of the local farm implement dealer, the local
farm implement dealer is an affiliate of the bank under
these rules.

3.

A company where control of the company
resulted from the exercise of rights by a bank
arising out of a bona fide debt previously
contracted.

Furthermore, a company or shareholder that owns or
controls instruments such as options or warrants that are
convertible or exercisable at the option of the holder or
owner into securities, controls those securities under these
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rules. Control also includes a company or shareholder that
owns or controls 25% or more of the equity capital of
another company (such as by ownership of nonvoting
securities).

securities issued by a bank, and many service contracts
between a bank and an affiliate.
What Are the Limitations and Requireme nts of
Section 23A?

What Transactions Are Covered Under Section 23A?
The limitations and requirements of Section 23A do not
apply to every transaction between a bank and its
affiliates. Section 23A applies only to “covered
transactions” with an affiliate. A bank may engage in a
covered transaction with an affiliate only if it complies
with Section 23A.
In general, a covered transaction means an extension of
credit to an affiliate, a purchase of securities issued by an
affiliate, a purchase of assets from an affiliate, and an
acceptance of securities issued by an affiliate as collateral
for an extension of credit to any person or company.
Covered transactions also include the issuance of a
guarantee, acceptance or letter of credit, including an
endorsement or standby letter of credit on behalf of an
affiliate, a confirmation of a letter of credit is sued by an
affiliate and a cross-affiliate netting arrangement.
An extension of credit by a bank to an affiliate means the
making or renewal of a loan, the granting of a line of
credit or the extending of credit in any manner
whatsoever, including on an intraday basis, to an affiliate.
An extension of credit includes, without limitation, the
following:
1.

An advance by means of an overdraft, cash item
or otherwise.

2.

A sale of Fed funds to an affiliate.

3.

An acquisition by purchase or otherwise of a note
or other obligation of an affiliate (for example,
where an affiliate fails to pay on a timely basis
for services rendered to the affiliate by the bank).

4.

Any increase in the amount of an extension of
credit, or extension of the maturity of an
extension of credit, or an adjustment to the
interest rate term or other material term of an
extension of credit to an affiliate.

5.

Any other similar transaction which results in an
affiliate becoming obligated to pay money.

Among the transactions that would generally not be
considered covered transactions under Section 23A are
dividends paid by a bank to its holding company, sales of
assets by a bank to an affiliate, an affiliate’s purchase of

If a bank engages in a covered transaction with an
affiliate, certain limitations and requirements of Section
23A will be applicable to that transaction unless an
exemption applies.
•Maximum amount of covered transactions with an
affiliate. A bank may not engage in a covered transaction
with an affiliate (other than a financial subsidiary of the
bank) if the aggregate amount of all covered transactions
with that affiliate would exceed 10% of the bank’s capital
stock and surplus. The 10% limitation on covered
transactions between a bank and an affiliate does not
apply to covered transactions between a bank and a
financial subsidiary of the bank.
•Maximum amount of covered transactions with all
affiliates. A bank may not engage in a covered
transaction with any affiliate if the aggregate amount of all
covered transactions with all affiliates would exceed 20%
of the bank’s capital stock and surplus.
•Safety and Soundness Requirement. A bank may not
engage in a covered transaction with an affiliate, including
any covered transactions which are otherwise exempt
from the requirements of these rules, unless the
transaction is on terms and conditions that are consistent
with safe and sound banking practices.
•Collateral Requirements for Credit Transactions with
an Affiliate. Each of a bank’s credit transactions with an
affiliate must be secured by not less than a minimum
amount of collateral at the time of the transaction. A
credit transaction includes an extension of credit, as
described above, the issuance of a guarantee, acceptance
or a letter of credit on behalf of an affiliate, and a crossaffiliate netting arrangement, each as defined in the rules.
In general, the credit transaction must be secured by
collateral having a market value equal to at least the
following:
1.

100% of the amount of the transaction if the
collateral consists of U.S. and U.S. agency
obligations or obligations fully guaranteed by the
U.S. or its agencies, or a segregated deposit
account with the bank that is for the sole purpose
of securing credit transactions between the bank
and its affiliates and is identified as such.
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2.

110% of the amount of the transaction if the
collateral consists of obligations of any state or
political subdivision of a state.

3.

120% of the amount of the transaction if the
collateral is other debt instruments, including
loans and other receivables.

4.

130% of the amount of the transaction if the
collateral is stock, leases or other real or personal
property.

The bank is required to have a first priority security
interest in the required collateral (including the segregated
deposit account) or deduct from the value of the collateral
the amount that is not secured by a first priority security
interest.
Certain items are not eligible as collateral for credit
transactions with an affiliate. Those items include lowquality assets, securities issued by any affiliate, equity
securities issued by the bank, debt securities issued by the
bank that represent regulatory capital, intangible assets
and guarantees, letters of credit and other similar
instruments.
May a Bank Purchase a Low Quality Asset From An
Affiliate?
In general, Section 23A prohibits a bank from purchasing
a low-quality asset from an affiliate unless the purchase is
pursuant to an independent credit evaluation and the bank
committed itself to purchase the asset before it was
acquired by the affiliate. As discussed above, Section
23A also prohibits a bank from counting a low-quality
asset toward the collateral requirements for credit
transactions with an affiliate.
A low-quality asset is defined to include an asset
classified as substandard, doubtful, loss, or special
mention either in the most recent examination report by a
state or federal agency or in any internal classification
system used by the bank or the affiliate. A low-quality
asset also includes an asset on a non-accrual status, an
asset on which payments are more than 30 days past due,
an asset whose terms have been renegotiated or
compromised due to a deteriorating financial condition of
the borrower, and any asset that is acquired in satisfaction
of a debt previously contracted if the asset has not been
reviewed in an examination.
A renewal of a loan participation or an extension of
additional credit with respect to a bank’s participation in a
loan to a nonaffiliate that was originated by the affiliate is
exempt from this requirement. However, there are certain
conditions that must be present for this exemption to be
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available to a bank, including the requirement that the loan
was not a low-quality asset at the time the bank purchased
its participation, the renewal or extension of additional
credit is approved by the board of directors of the bank,
the bank’s share of the renewal or extension of additional
credit does not exceed its proportional share of the
original transaction by more than 5% and the bank gives
its appropriate federal regulatory agency written notice of
the renewal or extension of additional credit no later than
20 days after consummation.
What Transactions By A Bank With Another Person
Are Treated As Transactions With An Affiliate?
In some instances, a bank is required to treat a transaction
with another person as a transaction with an affiliate if the
proceeds of the transaction are used for the benefit of or
are transferred to the affiliate. This is called the
“attribution rule” under Section 23A. For example, a loan
to a person secured by stock of the bank’s holding
company is likely considered a credit transaction with the
affiliate if the loan is made for the purpose of purchasing
the stock from the affiliated holding company, and in that
instance the holding company’s stock would not be
eligible as collateral for the credit transaction under
Section 23A. Even if the loan was not made to purchase
the stock of the bank holding company, the transaction
would still be a covered transaction under Section 23A
because it is secured by stock of the bank holding
company and therefore subject to the capital and surplus
limitations and the safety and soundness requirement.
There are some important exceptions to the attribution
rule, including general purpose credit card transactions
where proceeds of the extension of credit are used by the
person to purchase products or services from the affiliate.
A general purpose credit card is a credit card, such as Visa
and Mastercard, issued by a bank that is widely accepted
by merchants that are not affiliates of the bank for the
purchase of products and services within certain
limitations set forth in the rule.
What Rules Apply to Derivative Transactions?
The Federal Reserve paid special attention to derivative
transactions in its final Regulation W. Derivative
contracts for purposes of these rules include interest-rate
contracts, exchange-rate contracts, equity derivative
contracts, commodity derivative contracts, and any similar
derivative contract, including a credit derivative contract.
Derivative transactions between a bank and its affiliates
(other than a bank affiliate) are subject to the market terms
requirements of Section 23B discussed later in this article.
In addition, a bank engaged in derivative transactions
must establish and maintain certain policies and
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procedures required under Section 23A to manage the
transactions in a safe and sound manner.
A credit derivative contract is also subject to the other
requirements of Section 23A. According to the Federal
Reserve, a credit derivative between a bank and a nonaffiliate in which the bank provides certain credit
protection to the non-affiliate with respect to an obligation
of an affiliate of the bank is a guarantee by the bank on
behalf of the affiliate and therefore a covered transaction
subject to the Section 23A limitations and requirements.
A credit derivative would include an agreement under
which a bank, in exchange for a fee, agrees to compensate
a non-affiliate for any default on the underlying obligation
of an affiliate.

represents an ongoing, working balance
maintained in the ordinary course of
correspondent business.
2.

Giving immediate credit to an affiliate for
uncollected items received by the bank in the
ordinary course of business.

3.

Engaging in a credit transaction with an affiliate
to the extent the transaction is secured by cash or
U.S. agency securities or obligations fully
guaranteed by the U.S. or its agencies.

4.

Purchasing certain liquid assets of an affiliate
having a readily identifiable and publicly
available market quotation and purchased at or
below the current market quotation.

5.

Purchasing securities of a servicing affiliate.

6.

Purchasing certain assets from an affiliate having
a readily identifiable and publicly available
market quotation and purchased at or below the
asset’s current market quotation.

7.

Purchasing certain marketable securities from an
affiliate, subject to certain restrictions and
requirements, provided the marketable security is
not a low-quality asset and the price paid by the
bank is at or below the current market quotation
for the securities.

8.

Purchasing municipal securities from a securities
affiliate of the bank, subject to certain restrictions
and requirements.

9.

Purchasing an extension of credit from an
affiliate that was originated by the bank and sold
to the affiliate subject to a repurchase agreement
or with recourse.

What Covered Transactions Are Exempt From the
Limits and Requirements of Section 23A?
Certain covered transactions are not subject to the capital
and surplus limits or the collateral requirements of Section
23A, but are subject to the safety and soundness
requirement and the prohibition on the purchase of lowquality assets. Certain other covered transactions are
exempt from all of these limitations and requirements of
Section 23A, and are subject only to the safety and
soundness requirement. All covered transactions whether
exempt or not are subject to the safety and soundness
requirement of Section 23A.
The following covered transactions are exempt from the
capital and surplus limits and the collateral requirements
of Section 23A, but are subject to the safety and
soundness requirement and the prohibition on the
purchase of low-quality assets.
1.

Sister-bank transactions between a bank and
another affiliate if the bank controls 80% or more
of the voting securities of the other bank or the
other bank controls 80% or more of the voting
securities of the bank, or a company controls
80% or more of the voting securities of both
banks.

2.

Purchases of loans on a nonrecourse basis from
an affiliated bank.

3.

Certain internal corporate reorganization
transactions.

The following covered transactions are subject to the
safety and soundness requirement but are exempt from all
of the other requirements of Section 23A:
1.

10. Any merger or consolidation between a bank and
an affiliated bank, or any acquisition of assets or
assumption of liabilities by a bank from an
affiliated bank, if the transaction has been
approved by the appropriate federal regulatory
agencies.
11. Purchasing an asset from an affiliate by a newly
formed bank if the appropriate federal agency for
the bank has approved the asset purchase in
writing in connection with its review of the
formation of the bank.

Making a deposit in an affiliated bank that

January 2003 l 5

WBA COMPLIANCE JOURNAL

12. Purchasing an extension of credit from an
affiliate on a nonrecourse basis if:
a.

The credit was originated by the affiliate.

b.

The bank made an independent evaluation of
the creditworthiness of the borrower before
the affiliate made the extension of credit.

c.

The bank committed to purchase the
extension of credit before the affiliate made
the extension of credit.

d.

The bank does not make a blanket advance
commitment to purchase extensions of credit
from the affiliate.

e.

The dollar amount of the extension of credit,
when aggregated with the amount of all
other extensions of credit purchased from the
affiliate during the preceding 12 months,
does not exceed 50% of the dollar amount of
all extensions of credit originated by the
affiliate during the preceding 12 months.

13. Intraday extensions of credit to an affiliate.
a.

An intraday extension of credit means an
extension of credit the bank expects to be
repaid, sold or terminated, or to otherwise
qualify for a complete exemption under
Section 23A, by the end of its business day.

b.

Intraday extensions of credit to affiliates are
subject to the market terms requirement of
Section 23B.

c.

Intraday extensions of credit are subject to
the safety and soundness requirement of
Section 23A, but exempt from the other
requirements of Section 23A if the bank
establishes policies and procedures to
manage the credit exposure in a safe and
sound manner, has no reason to believe the
affiliate will have difficulty repaying the
extension of credit and ceases to treat any
such extension of credit as an intraday
extension of credit at the end of the bank’s
business day.

What Are the Requirements of Section 23B?
Section 23B imposes certain additional requirements and
limitations on transactions between banks and their
affiliates. A bank may not engage in a transaction covered
by Section 23B unless it is on terms and under
circumstances, including credit standards, that are
substantially the same, or at least as favorable to the bank,
as those prevailing at the time for comparable transactions
with nonaffiliates. If there are no comparable
transactions, the transaction mu st be on terms and under
circumstances, including credit standards, that in good
faith would be offered to nonaffiliates. Section 23B also
prohibits a bank as a fiduciary from purchasing any
security or other asset from an affiliate except under
certain limited circumstances specified by the rule and
places certain limitations and prohibitions on the purchase
of a security by a bank which is underwritten by an
affiliate.
Derivative transactions between a bank and its affiliates
are also subject to the market terms requirement of
Section 23B.
Finally, Section 23B prohibits a bank and its affiliates
from publishing any advertisement or entering into any
agreement stating or suggesting that the bank will be
responsible for the obligations of its affiliates. However,
this prohibition does not prohibit a bank from issuing a
guarantee, acceptance or letter of credit on behalf of an
affiliate, or confirming a letter of credit issued by an
affiliate, or entering into a cross-affiliate netting
arrangement, if the transaction satisfies certain other
requirements.
What Transactions Are Covered By Section 23B?
The following affiliate transactions are covered by Section
23B:
1.

A covered transaction under Section 23A.
However, several (but not all) of the covered
transactions exempt from Section 23A are also
exempt from Section 23B. For example,
transactions between sister banks, transactions
fully secured by a deposit account or U.S.
government obligations, purchases of assets from
an affiliate at a readily identifiable and publicly
available market quotation, asset purchases by
newly formed banks and certain merger
transactions would also be exempt from Section
23B.

2.

In addition to covered transactions under Section
23A, Section 23B applies to the following
additional transactions:

There are certain other exemptions that may be applicable
to the bank.
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a.

The sale of a security or other asset to an
affiliate.

b.

The payment of money or the furnishing of
services to an affiliate.

c.

Any transaction in which an affiliate acts as
an agent or broker or receives a fee for its
services to the bank or to any other person.

d.

Any transaction with a nonaffiliate, if an
affiliate has a financial interest in the
nonaffiliate or is a participant in the
transaction.

e.

Any other transaction by a bank if any of the
proceeds of the transaction are used for the
benefit of or transferred to an affiliate.

Effective Date and Transition Rule.
Regulation W is effective April 1, 2003. This means that
transactions entered into on or after April 1, 2003, will be
immediately subject to the rule. Furthermore, transactions
entered into after December 12, 2002, but before April 1,
2003, will also be immediately subject to the rule on April
1, 2003.

The Federal Reserve adopted a limited transition rule for
transactions that were consummated on or before
December 12, 2002, but either would be subject to
Sections 23A or 23B solely because of Regulation W or
would be treated differently under Sections 23A or 23B
solely as a result of Regulation W. These transactions will
not become subject to Regulation W until July 1, 2003.
However, if any transaction subject to the transition rule is
renewed, extended or materially altered after April 1,
2003, that transaction will immediately become subject to
the rule at that time. Finally, any purchase of assets by a
bank from an affiliate that was consummated on or before
December 12, 2002, will not be subject to these rules if
the transaction qualifies for the transition rule described
above.
Summary.
Sections 23A and 23B and Regulation W are substantially
more complex and detailed than described in this article.
The purpose of this article is to alert banks to the need for
a careful review of Sections 23A and 23B and Regulation
W. Banks are advised to consult with legal counsel
regarding the applicability and interpretation of these
rules.n

REGULATORY SPOTLIGHT
Agencies Issue Joint Notice of Proposed
Rulemaking on Accountants Performing
Audit Services.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS), (collectively, the Agencies)
propose to revise their respective rules of practice
pursuant to s ection 36 of the Federal Deposit Insurance
Act (FDIA) (12 U.S.C. 1831m). Section 36, as
implemented by 12 CFR part 363, requires that each
insured depository institution with total assets of $500
million or more produce an annual report containing the
institution’s financial statements and certain management
assessments. The depository institution must provide the
report to the FDIC, the appropriate Federal banking
agency, and any appropriate state bank supervisor.
Section 36 also requires that the depository institution
obtain an audit of its financial statements and an
attestation on management’s assertions concerning
internal controls over financial reporting by an

independent public accountant (accountant) and include
the accountant’s audit and attestation reports in its annual
report.
Congress gave the Agencies authority to remove, suspend,
or debar accountants from performing the audit services
required by section 36 if there is good cause to do so.
This proposal would amend the Agencies’ rules to
establish rules of practice and procedure for the removal,
suspension, and debarment of accountants and their firms
from performing section 36 audit services for insured
depository institutions. The proposal reflects the
Agencies’ increasing concern with the quality of audits
and internal controls for financial reporting at insured
depository institutions. Although there have been few
bank and thrift failures in recent years, the circumstances
of the failures that have occurred illustrate the importance
of maintaining high quality in the audits of the financial
position and attestations of management assessments of
insured depository institutions. The proposed regulations
enhance the Agencies’ ability to address misconduct by
accountants who perform annual audit and attestation
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This month’s issue of WBA Compliance Journal contains information on a number of timely topics. Look to the “Special
Focus” section for an article on the Soldiers’ and Sailors’ Civil Relief Act. Next, turn to the “Regulatory Spotlight”
section for numerous rules implementing the Sarbanes-Oxley Act. Finally, read the “Compliance Notes” section for

SPECIAL FOCUS
Soldiers’ And Sailors’ Civil Relief Act
Notice 2003-2
With the recent United States military build up occurring
in preparation for possible war, many members of the
Armed Forces have been called to active duty. In light of
this situation, WBA has received many inquiries from its
members regarding the federal Soldiers’ and Sailors’ Civil
Relief Act (Act). Therefore, WBA is taking this
opportunity to review the Act to provide answers to many
frequently asked questions.
While the Act was passed by Congress during the World
War II era, it continues to be effective today. The Act
provides certain relief measures for members of the
Armed Forces while on active duty. In particular, the Act
protects these persons from enforcement of obligations
they are unable to meet because of their absence from
their homes due to active duty or because their military
pay will not cover the debts they incurred before active
duty commenced that were based upon their civilian
earnings.
The Act allows for these men and women in active
military service to obtain reduced interest rates on
consumer loans. The Act limits interest rates these
persons pay on consumer loans, including credit cards, car
loans, student loans, mortgage loans, and other personal
loans to 6% if the debts were incurred before they went on
active duty (preservice debt). In addition, the Act can
prevent foreclosure or repossession on secured loans.
Moreover, the Act also affects leases, obligations to
answer and appear in lawsuits, as well as other matters.
In some very narrow circumstance it is possible the Act
may apply to certain business obligations. Institutions
should contact their legal counsel in the event a
serviceperson requests the institution apply the Act to
business obligations.

The Act applies to persons on active duty in the military
service including full-time members of the Army, Navy,
Air Force, Marines, Coast Guard, and Public Health
Service. In addition, the Act also applies to members of
Reserve and National Guard units who have commenced
active service, whether by volunteering or pursuant to a
call-up. Furthermore, the Act not only protects the
serviceperson who is “primarily obligated” on a loan, it
also protects those who are “secondarily liable” such as
co-makers, guarantors or other persons liable for such
loans.
The process for servicepersons to obtain a reduction of
interest to 6% might be initiated by a verbal request or by
a notice and accompanying letter sent to the institution by
the military judge advocate general (JAG) corps officer
which states that a particular serviceperson is exercising
his or her right under the Act. The Act takes effect from
the time a person is ordered to report for active duty not
the time when the financial institution is first notified.
The Act is designed to protect the rights of these persons
because of the burdens active service imposes. Thus, if
the serviceperson is likely to suffer a significant material
effect on their ability to pay their obligations due to active
duty, the Act may be invoked. However, the Act may not
be invoked if no material effect will result from the
serviceperson’s active duty.
If an institution believes, however, that the financial
position of the serviceperson is not worse after entering
active duty, the institution should contact its attorney
before taking any additional action. This is because the
institution is prohibited from unilaterally deciding that the
application of the Act is inappropriate for a specific
serviceperson. In fact, a court order is required for an
institution to charge more than 6% interest on a loan that
would otherwise be subject to the Act. However,
institutions must realize that such civil court proceedings
may be “stayed” under the Act for the reason that the
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serviceperson on active duty is unavailable to defend
himself or herself in court. In addition, such actions on
the part of the institution could generate ill will and
publicity adverse to the institution. Consequently,
financial institutions generally will simply adjust interest
rates on consumer loans for the duration of a
serviceperson s active duty. Upon the serviceperson s
release from active duty, the loan contract rate of interest
resumes.
There is also a state law, the Wisconsin Soldiers and
Sailors Relief Act, that was passed in the fall of 2001.
The state law mirrors the federal law, and applies to those
persons called to active duty that are not covered by the
federal law; primarily those that are called into state
service either as part of the state national guard or as part
of the state militia. The Act applies to service members
who enter active state service on or after September 12,
2001.
The following questions and answers summari e the Act
in an easy-to-read format.
Questions and Answers
Q: How is the financial institution notified that a
customer has gone on active duty?
A: Typically, the institution will learn that the customer
has been called to active duty either by the serviceperson,
or someone acting on the serviceperson s behalf. The
serviceperson is issued orders calling him/her to active
duty. Proof of active duty will usually be a copy of the
serviceperson s orders or a document from his/her unit
verifying the date he/she entered active duty. The
financial institution should retain a copy for its records.
Q: How does the Act affect loans which a customer took
out prior to entering active duty?
A: After receiving notification of the serviceperson s call
to active duty, the bank must reduce the interest rate to 6
on loans which the serviceperson took out prior to
entering active duty while the member is on active duty.

Interest is defined to include all fees and charges except
bona fide insurance. If a lender charges the full 6 , it
may not charge late fees, etc. There is no requirement
under the Act to further reduce the rate on a loan that
already has an interest rate currently at or below 6
unless contractually bound to do so under a variable rate
loan , but you need to remember that the rate includes all
fees that are being charged. In addition, if the rate of
interest on the preservice debt is below 6 the lender
should not increase the rate to 6 . Finally, if the lender
does not learn of the commencement of active duty before
it occurs, the interest rate reduction must be backdated to
the first day of active duty.
Q: How does the Act affect loans taken out after entering
active duty?
A: The line is essentially drawn by the effective date of
active duty. As an example, credit card purchases or
balances prior to the date of active duty would be dropped
to 6 upon the activation date. owever, purchases made
subsequent to beginning active duty would be charged
interest at the contract rate. This is consistent with the
purpose of the Act because the serviceperson and his or
her family are now on notice of their new income level.
Q: What happens to the interest rate on loans affected by
the Act after the serviceperson is released from active
duty?
A: The loan reverts to the contract rate of interest after
the serviceperson is released from active duty.
Q: What happens to the interest rate on loans where the
financial institution can look to a co-maker, guarantor or
other person primarily or secondarily liable for
repayment?
A: The Act protects those who are secondarily liable as
well as primarily liable on pre-activation loans and these
would be eligible to receive the interest rate reduction to
6 . Some relief for the financial institution might be
obtained, however. For example, if the financial
institution believes that the total income of both spouses
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on a joint mortgage is not materially affected by the
switch to active duty pay e.g. other spouse provided
sufficient income to repay the loan despite reduction in
serviceperson s income or even without the
serviceperson s income , it has the option of bringing a
court action. Recogni e, however, that the action could
also be postponed under the provisions of the Act that
stay civil proceedings against active service personnel.
Competent counsel should be utili ed, especially in light
of other provisions of the Act concerning pursuit of parties
other than the serviceperson, and concerning treatment of
obligations of the serviceperson s dependents.
Q: Does the Act have any affect on foreclosures or
repossessions of real or personal property that is subject
to a mortgage or other security agreement?
A: If a serviceperson has a mortgage or other secured
loan that was originated prior to entry into active duty, no
foreclosure or repossession can be made on the property
during the period of active duty without a court order. In
any legal proceeding the court will either stay the
proceeding or make another disposition of the case that
would preserve the rights of the parties, unless the court
finds that the serviceperson s active duty does not
materially affect the ability of the defendant to comply
with the terms of the obligation.
Q: Does the Act contain provisions regarding
discrimination against servicepersons?
A: Yes. An application by a person in military service
for, or receipt by a person in military service of, a stay,
postponement, or suspension pursuant to the provisions of
the Act in the payment of any tax, fine, penalty, insurance
premium, or other civil obligation or liability of that
person shall not itself without regard to other
considerations provide the basis for any of the following:
1 A determination by any lender or other person that
such person in military service is unable to pay such civil
obligation or liability in accordance with its terms.
2 With respect to a credit transaction between a creditor
and such person in military service:

A a denial or revocation of credit by the creditor;
B a change by the creditor in the terms of an
existing credit arrangement; or
C a refusal by the creditor to grant credit to such
person in substantially the amount or on substantially
the terms requested.
3 An adverse report relating to the creditworthiness of
such person in military service by or to any person or
entity engaged in the practice of assembling or evaluating
consumer credit information.
4 A refusal by an insurer to insure such person.
Q: Is there a contact for servicepersons who have
questions about the Act and the procedures?
A: Yes. In the past, WBA has been informed that both
the Department of Defense and the Wisconsin National
uard recommend that servicepersons questions be
directed to the Legal Assistance Officer assigned to his or
her unit. WBA understands that Legal Assistance Officers
are well informed on the benefits of this Act and will
diligently counsel the servicepersons on whether they are
materially affected and eligible for its benefits. In
addition, it is WBA s understanding that the Small
Business Administration s Office of eterans Business
Development has a Web site where small business owners
or small businesses with key employees who are members
of the Reserves or National uard may find relevant
information regarding SBA programs and services for
those called to active duty. The website is www.sba.gov/
reservists/.
Q: Are there online resources for additional information
regarding the Act?
A: Yes. The Act may be accessed at www.access.gpo.
gov/uscode/title50a/50a_10_1_.html. The FDIC s FIL134-2002 on the Act may be accessed at www.fdic.gov/
news/news/financial/2002/FIL02134.html. The OCC s
Advisory Letter 2001-10 may be accessed at www.occ.
treas.gov/ftp/advisory/2001-10.txt.

REGULATORY SPOTLIGHT
FRB Issues Fina Ru e on Regu ation H.
The Board of overnors of the Federal Reserve System
FRB has adopted a final rule to reflect the amendments
made to section 12 i of the Securities Exchange Act of
1934 by the Sarbanes-Oxley Act of 2002. These

amendments vest the FRB with the authority to administer
and enforce several of the enhanced reporting, disclosure
and corporate governance obligations imposed by the
Sarbanes-Oxley Act with respect to state member banks
that have a class of securities registered under the
Securities Exchange Act of 1934. The final rule is
February 2003  3
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The “Special Focus” section this month contains guidance on complying with 314(a) requests. Next, check “Regulatory
Spotlight” for information about the new Regulation B rule, and the Bank Secrecy Act’s “Travel Rule.” Finally, read
“Compliance Notes” for information on RESPA, and submission of documents to Register of Deeds offices.n

SPECIAL FOCUS
USA PATRIOT ACT Section 314(a)
Requests.

Q2: How quickly must a financial institution respond
to a 314(a) request?

Notice 2003-3

A: Financial institutions must begin searching their
records immediately upon receiving a 314(a) request. If
an institution receives a 314(a) request during nonbusiness hours or during the weekend, it must commence
its search the next business day. If a financial institution
finds a match with a names subject, the match must be
reported to FinCEN. Unless the instructions to a request
state otherwise, financial institutions must complete their
search on all the subjects listed in the 314(a) request and
respond with any matches no later than fourteen (14)
calendar days after receiving a 314(a) request.

Under section 314(a) of the USA PATRIOT Act, law
enforcement authorities were given the power to
communicate with financial institutions and others about
suspected money launderers and terrorists. Under this
provision, any federal law enforcement agency
investigating such crimes may request the Financial
Crimes Enforcement Network (FinCEN) to solicit, on
behalf of such agency, certain information from financial
institutions. These solicitations were initiated last fall, but
were subsequently put on hold in late November so that
the request process could be made more logical and
efficient.
As reported in last month’s WBA Compliance Journal, the
moratorium established last November on the section
314(a) requests was lifted on February 17. To assist
financial institutions’ compliance with the reinstated
314(a) requests, FinCEN published a guidance containing
frequently asked questions (FAQ). Because WBA has
recently received several calls regarding 314(a) request
procedures, portions of the FAQ are being provided
below.
Questions and Answers
Q1: How often will financial institutions receive 314(a)
requests from FinCEN?
A: Financial institutions should expect to receive batched
314(a) requests every two weeks in an electronic format or
via facsimile transmission. However, if a particular
314(a) request relates to an emergency situation, then the
314(a) request will not be batched. In that case, the
request will be sent out immediately.

Q3: Is the search for accounts and transactions
involving the named individual, entity or organization
in FinCEN’s 314(a) request a one-time search or an
ongoing search?
A: Unless noted otherwise in the instructions to a 314(a)
request, financial institutions are only required to conduct
a one-time search of their records.
Q4: What records should a financial institution
search?
A: Unless noted otherwise in the instructions to a 314(a)
request, a financial institution is required to conduct a onetime search of the following records, whether or not they
are kept electronically (subject to the limitations below):
(1) deposit account records (e.g., DDA, checking/share
drafts, savings, and certificates of deposit) to
determine whether a named subject is or was an
account holder;
(2) funds transfer records maintained pursuant to
31 CFR 103.33 to determine whether a named
subject was an originator/transmittor of a funds
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transfer for which you were the originator/
transmittor’s financial institution, or a beneficiary/
recipient of a funds transfer for which you were the
beneficiary/recipient’s financial institution;
(3) records of the sale of monetary instruments (e.g.,
cashier’s checks, money orders, or traveler’s
checks) maintained pursuant to 31 CFR 103.29 to
determine whether a named subject purchased a
monetary instrument;
(4) loan records to determine whether a named subject
is or was a borrower;
(5) trust department account records to determine
whether a named subject matches the name in
which an account is titled;
(6) records of accounts to purchase, sell, lend, hold, or
maintain custody of securities to determine whether
a named subject is or was an accountholder;
(7) commodity futures, options, or other derivatives
account records to determine whether a name
subject is or was an accountholder; and
(8) safe deposit box records to determine whether a
named subject maintains or maintained, or has or
had authorized access to, a safe deposit box, but
only if such safe deposit box records are searchable
electronically.
Any record described above that is not maintained in
electronic form need only be searched if it is required to
be kept under federal law or regulation.
Q5: How far back does a financial institution need to
search?
A: Unless noted otherwise in the instructions to a 314(a)
request, financial institutions are required to search their
records for current accounts and accounts maintained by a
named subject during the preceding twelve (12) months,
and transactions not linked to an account conducted by a
named subject during the preceding six (6) months.

Q6: Does a financial institution need to conduct a
manual search of its records?
A: Unless noted otherwise in the instructions to a 314(a)
request, and subject to the following exceptions, financial
institutions are required to search all the records described
in Q&A #4 whether they are maintained electronically or
not. First, safe deposit records are only required to be
searched if they are searchable electronically. Second,
any record described in Q&A #4 not maintained in
electronic form need only be searched if it is required to
be kept under federal law or regulation.
Q7: What kinds of records are not required to be
searched?
A: Unless a record is described in Q&A #4, a financial
institution need not search it. For example, a financial
institution is not required to search the following:
(1) checks processed through an account to determine
whether a named subject was a payee of a check:
(2) monetary instruments (e.g., cashier’s checks,
money orders, or traveler’s checks) issued by your
institution to determine whether a named subject
was a payee of such an instrument;
(3) signature cards to determine whether a named
subject is a signatory to an account (unless such a
search is the only method to confirm whether a
named subject maintains an account, as described
above); and,
(4) reports (e.g., CTRs and SARs) that you previously
filed with FinCEN.
Q8: The search parameters in this Q&A are narrower
than what seems to be required under the regulation;
is this intentional?
A: Yes. In consultation with federal law enforcement and
regulatory agencies, FinCEN purposely decided to narrow
what would otherwise be required under a 314(a) request,
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in order to maximize the benefits and minimize the
burdens associated with responding to such a request.
Q9: What should a financial institution do if it finds a
match to a named subject?
A: If a financial institution finds a match with a named
suspect, it should stop its search on that subject; the
institution is not required to search its records further for
other matches with that subject unless and until it has been
contacted by the requesting federal law enforcement
agency for additional information. If the 314(a) request
contains multiple subjects, the financial institution must
continue to search its records for an account or transaction
matching any of the other named subjects. After it has
completed its search on all the subjects listed in the 314(a)
request, the institution must report any match to FinCEN
by completing the Subject Information Form (one form
per request). The Subject Information form is the means
for conveying a 314(a) request and reporting matches to
FinCEN. The Form only requires a financial institution to
place an “X” next to the particular named subject for
which a match was found, and to provide [the
institution’s] point-of-contact [person’s] information. If
the search does not uncover any matching account or
transaction, the financial intuition should not reply to the
314(a) request.
Q10: How should a financial institution report a
match?
A: The Subject Information Form containing any positive
matches must be sent to FinCEN by electronic mail at
sys314a@fincen.treas.gov, or if an institution does not
have e-mail, by facsimile transmission at 703-905-3660.
Responses must contain FinCEN’s Tracking Number in
the subject line of the e-mail or on the fax cover sheet.
FinCEN’s Tracking Number can be found in the upper
right-hand corner of the Subject Information Form. No
details need to be provided on the response to FinCEN
other than the fact that a financial institution has a match
on the particular named subject. A financial institution
should not send any record of an account or a transaction
(other than a report, as described above, notifying FinCEN
of a match) when responding to this information request.
In its response, a financial institution must provide
FinCEN with information identifying the point-of-contact
at your institution in charge of the 314(a) search and the
person who may be contacted by the requesting federal
law enforcement agency for additional information. A
financial institution should include each point-ofcontact’s:
(1)
(2)
(3)
(4)

name;
mailing address;
telephone number; and,
e-mail address (if any).

Q11: How close a match must a name be to a name on
the 314(a) request in order to be considered a positive
response or hit?
A: If information relating to an account or a transaction
matches only one portion of a name on the subject list,
such as last name only, and none of the additional
information provided on the subject corresponds to the
account or transaction in question, an institution need not
report this as a positive response.
Q12: What should a financial institution do if it does
not find a match to a named subject?
A: If a search does not uncover any matching account or
transaction information a financial institution should not
report back to FinCEN.
Q13: What should a financial institution expect after
submitting a 314(a) response to FinCEN?
A: A financial institution that submits a positive 314(a)
response to FinCEN concerning a subject will likely
receive a Grand Jury subpoena. In certain cases, however,
the financial institution may receive a National Security
Letter (a request from the FBI or other government
authority for a matter relating to terrorism, see 12 U.S.
C.3414(a)(1)(C) or an Administrative Summons (similar
to an administrative subpoena, see 12 U.S.C. 3405). In
the case of an Administrative Summons, customers must
be afforded notice and opportunity for challenge, and the
institution must obtain a certification of compliance with
the Right to Financial Privacy Act, 12 U.S.C. 3401 et seq.,
from the law enforcement agency that issued the
summons, before the institution may disclose a customer’s
records using this procedure. See 12 U.S.C. 3403(b) and
3405. The timing of the law enforcement response will
vary on a case-by-case basis. As noted on the response
form, the 314(a) response should provide specific
instructions as to whom and where any follow-up from
law enforcement should be addressed. The financial
institution should also provide a contact name and number
of the individual in charge of the 314(a) research.
Q14: Is a financial institution required to close any
accounts involving a 314(a) subject?
A: No. A financial institution is not required to close any
account by virtue of a match to a named subject on a
314(a) request. The decision to close or keep open an
account of a 314(a) subject rests with the financial
institution. Should a financial institution choose to close
any account pertaining to a 314(a) request, prior to closing
the account, the financial institution is encouraged to
notify the law enforcement contact on the 314(a) request
to determine if closing the account would interfere with an
active investigation. Whenever law enforcement requests
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that an account remains open, the financial institution
should request written confirmation of the request from
law enforcement.

Q18: Is a financial institution required to file a SAR if
it identifies any accounts or transactions involving a
314(a) subject?

Q15: After conducting the one-time search of its
records, does a financial institution have any further
responsibilities concerning the named subjects?

A: No. The filing of SARs pertaining to the 314(a)
process should be in accordance with the SAR rules issued
by FinCEN and the primary federal regulators.

A: Unless noted otherwise in a 314(a) request, a financial
institution is not required by the request to close any
account or take any other action with respect to an account
or a transaction by virtue of a match with any named
subject. A financial institution also should not maintain
the attached list of named subjects for the purpose of
evaluating whether to open an account or to conduct a
transaction, unless the 314(a) request clearly states that the
subject list should be treated as a government list for
purposes of section 326 of the USA PATRIOT Act, Public
Law 107-56. Section 314(a) lists are not official U.S.
designations such as the OFAC list, but are names of
persons under investigation. Therefore, FinCEN strongly
encourages financial institutions not to maintain a 314(a)
list for the purposes of determining whether to open an
account or conduct a transaction, except where the
instructions to a 314(a) request state otherwise.

Q19: What if the matched record falls outside of the
requested timeframe, or pertains to an account or
transaction in an area of the financial institution that
was not required to be searched, or pertains to a
record that was not required to be maintained under
federal law or regulation?

Q16: Will financial institutions be required to review
and compare the names of the subjects on 314(a)
requests as a part of the new customer identification
program requirements of Section 326 of the USA
PATRIOT Act?
A: Unless noted otherwise in the instructions to a 314(a)
request, financial institutions will not be required to
review and compare the names of individuals, entities, or
organizations named on the 314(a) requests as a part of
new customer identification program requirements of
section 326 of the USA PATRIOT Act. [At the time WBA
Compliance Journal went to press, final customer
identification program rules had not been issued.]
Q17: What is the difference between the 314(a)
process and the OFAC requirements?
A: The 314(a) process and the OFAC requirements are
separate and distinct. What banks are being asked to do
with respect to the 314(a) process is completely separate
from their responsibilities and obligations to comply with
all OFAC rules and regulations. Banks are not required to
close, block or freeze any account or terminate any
relationship simply because a name appears on a 314(a)
request. If, however, that name also appears on the OFAC
List, the bank must comply with all OFAC rules and
regulations with respect to that name. If a bank has any
questions about its OFAC obligations and responsibilities,
it should call the OFAC hotline at 800-540-6322.
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A: The financial institution should treat this as a match,
stop its search (of the matched subject only) and notify
FinCEN of the match. The reporting of such a match is
not prohibited under the Right to Financial Privacy Act
(see 12 U.S.C. 3403(c)) or any other law.
Q20: Does a financial institution have any special
recordkeeping requirements concerning 314(a)
requests?
A: While there are no specific recordkeeping
requirements concerning 314(a) request, appropriate
documentation of the request and record search should be
maintained for a reasonable time period to provide for an
effective examination trail.
Q21: How does an institution change its contact
information?
A: The contact information for an institution can be
changed by sending an e-mail or facsimile to the
institution’s primary federal regulator contact listed
[below]:
FRB: patriotact@frb.gov; fax 202/736-5641; Laurie A.
Bender at 202/452-3794; or Pamela J. Johnson at
202/728-5829.
FDIC: fdicadvisory@fdic.gov; fax 202/898-3671;
Special Activites at 202/898-6750.
OTS: usap.contact@ots.treas.gov; fax 202/906-6326;
John J. Davidson at 202/906-6012.
OCC: nationalbankinfo@occ.treas.gov; fax
202/874-5301; Brian C. McCormally or Robert S.
Pasley at 202/874-4800.
Q22: Is it permissible for a financial institution to
have more than one point of contact person for
purposes of receiving the 314(a) requests from
FinCEN?
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A: Yes. A financial institution may have more than one
contract person receiving the 314(a) request. Additional
contact persons may be added by sending an e-mail or
facsimile to an institution’s primary federal regulator (see
attached contact information).

Q26: Is it permissible for a financial institution to
share the 314(a) information with third party service
providers and vendors so that they can create software
for the financial institution to conduct searches of the
314(a) subjects?

Q23: What should an institution do about searches
that were started but interrupted as a result of the
November 26, 2002 moratorium that was placed on the
314(a) process?

A: Yes. For purposes of assisting a financial institution in
complying with these requests, a financial institution may
provide a list on named subjects to a third-party service
provider or vendor so long as the institution takes those
steps necessary to ensure that the third party safeguards
the information.

A: Financial institutions do not need to search their
records or continue to search their records for subject
information for those 3149a) requests that were sent out
prior to the moratorium. However, if your financial
institution conducted a search and found relevant account
or transaction information, the old 314(a) response form
(Form B) should be completed and submitted to FinCEN.
If an institution did not receive the 314(a) requests sent by
FinCEN in November 2002, it does not need to take any
action concerning these prior 314(a) requests.
Q24: What happened to the Control List?
A: The FBI has discontinued the use of the “Control List”
and instead will use FinCEN’s section 314(a) process to
communicate with financial institutions about individuals
and entities who are suspected of engaging in money
laundering or terrorist financing activities. The Control
List required financial institutions to conduct a one time
search of their records and financial institutions have no
further obligations concerning the Control List.
Furthermore, if a financial institution never received the
Control List, they do not need to obtain the Control List
and conduct searches of their records. In addition, the
e-mail address that was established to report Control List
matches (suspicious.accounts@ny.frb.org) has been
closed. Going forward, financial institutions should not
consult the Control List or its Supplements in connection
with the 314(a) process or when opening new accounts.
Q25: Are 314(a) requests confidential?
A: Yes, a financial institution generally may not disclose
to any other person the fact that FinCEN has requested or
obtained information, except to the extent necessary to
comply with FinCEN’s request. The provision in the
implementing regulation, 31 CFR 103.100, allowing
financial institutions to use 314(a) information when
determining whether to establish an account or conduct a
transaction, was intended to apply only when a 314(a)
request clearly states that the subject list should be treated
as a government list for purposes of section 326 of the
USA PATRIOT Act, Public Law 107-56.

Q27: Can an affiliated group of financial institutions
establish one centralized point-of-contact for section
314(a), who would then be responsible for
disseminating the request throughout the affiliates and
compiling the joint response?
A: Yes. The rule provides an exception for the disclosure
of 314(a) information to “assist the financial institution in
complying with any requirement of this part.” 31 CFR
103.100(b)(2)(iv)(3). When sharing a 314(a) request with
an affiliate, the central point-of-contact should ensure that
the receiving affiliate is itself a “financial institution” for
purposes of the Bank Secrecy Act and its implementing
regulations. In order for affiliated financial institutions to
avail themselves of the statutory safe harbor from liability
in section 314(b) for sharing information with another
financial institution (including an affiliate), each affiliate
financial institution must submit a notice to FinCEN in
accordance with section 314(b) of the USA PATRIOT Act
and 31 CFR 103.110.
Q28: The Tracking Numbers on the 314(a) requests
are not sequential; does that mean that a financial
institution may have missed some of the requests?
A: No. The tracking numbers on the 314(a) are not
sequential.
Q29: Will the 314(a) requests contain geographic
limitations so that only financial institutions operating
in a particular region (or foreign country) will need to
conduct searches of their records?
A: When possible, law enforcement agencies will try to
limit the geographic scope of their request. However, it is
likely that the majority of the 314(a) requests will be
distributed nationwide.
Q30: Can a U.S. financial institution send the 314(a)
request to its foreign branch offices?
A: Unless the 314(a) request specifically requests a
review of foreign branches, a domestic financial
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institution should not search the records of its foreign
branch offices and should not send the 314(a) request to
its foreign branch offices. If the 314(a) request specifically
requests that a financial institution share the information
with its foreign offices, it is expected that the foreign
offices will maintain the confidentiality of the 314(a)
request and will also comply with the law of the foreign
jurisdiction in connection with any actions it may take in
relation to the 314(a) request.
Q31: Can a foreign branch office in the United States
send the 314(a) request to its home office abroad?
A: Unless the 314(a) request specifically requests
otherwise, a foreign branch office in the U.S. should not
send the 314(a) request to its home office abroad. If the
314(a) request specifically requests that foreign branch
offices in the U.S. share the information with their home
office abroad, it is expected that the home offices will

maintain the confidentiality of the 314(a) request and will
also comply with the laws of their jurisdiction in
connection with any actions they may take in relation to
the 314(a) request.
Q32: Who should a financial institution contact with
additional questions?
A: A financial institution should contact FinCEN or its
primary federal regulator using the contact information
[provided in Q21].
General questions concerning the application of
31 CFR 103.100 may also be directed to FinCEN’s
Regulatory Helpline at 1-800-949-2732. If you have
questions concerning a possible match with any named
subject, please contact directly the requesting federal law
enforcement agency referenced in the section 314(a)
request.n

REGULATORY SPOTLIGHT
FRB Issues Final Rule on Regulation B.

FRB Issues Final Rule on Regulation T.

As reported in last month’s WBA Compliance Journal, the
Board of Governors of the Federal Reserve System (FRB)
issued a final rule amending Regulation B. The rule has
now been published in the Federal Register. Regulation
B implements the Equal Credit Opportunity Act.

The FRB has issued a final rule containing its List of
Foreign Margin Stocks (List). The List is composed of
certain foreign equity securities that qualify as margin
securities under Regulation T. The List is published twice
a year by the FRB. The final rule is effective 03/01/2003,
and copies may be obtained from WBA. Federal
Register, Vol. 68, No. 39, 02/27/2003, 8993-8994.

Among other things, the final rule retains the general
prohibition against inquiring about, or noting, applicant
characteristics for nonmortgage credit transactions, and
creates an exception when such data are collected for the
purpose of conducting a self-test. The final rule also
requires creditors to retain certain records related to
prescreened solicitations for 25 months, to enable federal
financial enforcement agencies to assess whether or how
national origin, race, age, or other prohibited bases of
discrimination under the ECOA are taken into account in
prescreened solicitations. The official staff commentary
has also been amended. The final rule is effective
04/15/2003; however, to allow time for any necessary
operational changes, the mandatory compliance date is
04/15/2004. WBA will provide a more detailed article on
the final rule in a future issue of WBA Compliance
Journal. Copies of the final rule may be obtained from
WBA. Federal Register, Vol. 68, No. 52, 03/18/2003,
13143-13198.

FRB Issues Proposed Rule on Regulation C
Staff Commentary.
The FRB has issued a proposed rule which would revise
the official staff commentary to Regulation C. Regulation
C implements the Home Mortgage Disclosure Act
(HMDA). In 2002, the FRB revised Regulation C and
imposed new data collection requirements with an
effective date of 01/01/2004. The proposal would revise
the commentary to provide transition rules for HMDA
reportable applications received before 01/01/2004, on
which final action is taken on or after 01/01/2004.
Comments on the proposed rule must be received by
04/08/2003, and copies may be obtained from WBA.
Federal Register, Vol. 68, No. 45, 03/07/2003, 1101011013.

FRB Issues Interpretation on Regulation K.
The FRB has issued an interpretation of Regulation K
concerning the underwriting by foreign banks of securities
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In this month’s issue of WBA Compliance Journal, check the “Special Focus” section for a reminder regarding
safeguarding of customer information. Next, check the “Regulatory Spotlight” section for the latest on the FTC and FCC
provisions on telemarketing. Then, check the “Compliance Notes” secton for information on FinCEN’s 314(a)
information requests. Finally, look to the back page for our helpful late fee and default rate reference chart.

SPECIAL FOCUS
July 1, 2003 Information Safegarding
Deadline Fast Approaching
Notice 2003-4
As part of their Gramm-Leach-Bliley regulatory
requirements, financial institutions were required to have
established standards for safeguarding customer
information by July 1, 2001 pursuant to the Interagency
Guidelines Establishing Standards for Safeguarding
Customer Information. The interagency guidelines, which
set forth the banking regulatory agencies’ broad
parameters for the safeguarding standards, gave
institutions a two-year window to amend their existing
contracts with service providers to provide for the
confidentiality and security of customers’ information by
service providers. To qualify for the two year grace
period, the contract with the service provider had to have
been in place on or before March 5, 2001. Institutions
have until July 1, 2003 to make sure that those existing
contracts with service providers contain requirements
regarding the security and confidentiality of customer
information by service providers. Remember that a
service provider is any person or entity that maintains,
processes or otherwise is permitted access to an
institution’s customer information through its provision of
services directly to the institution. A service provider may
include a correspondent bank, attorney, appraiser or
accountant.
If an institution has a contract with any service provider
that was in place on or before March 5, 2001, it must be
amended to include the safeguarding of customer
information by no later than July 1, 2003. Institutions
should also make sure that all contracts with service

providers signed after March 5, 2001 contain appropriate
provisions regarding the safeguarding of customer
information. There is no grace period for service provider
contracts executed after March 5, 2001.
The guidelines do not include model contract language
because the agencies believe that the level of oversight
and auditing to be included in the contracts depends on the
circumstances of each contract and the regulation to which
each service provider is subject. For example, a
correspondent bank, which is also subject to the same
guidelines, may not require as much oversight as a
company that is not subject to any regulation. Institutions
are urged to review the interagency guidelines for
compliance with the service provider sections.
Unlike the privacy rules, which included some exceptions
and limitations in dealing with service providers, the
safeguarding guidelines contain only two limitations.
First, a subservicer, that is a person or entity that contracts
with a service provider but not directly with the
institution, is not a “service provider” under the
guidelines. However, an institution is still responsible for
making sure that a service provider has adequate controls
over the subservicer’s ability to safeguard an institution’s
customer information. In addition, the guidelines only
apply to service providers that provide services directly to
an institution; if an institution only receives a service
indirectly, then it does not have to modify any contract it
may have with such a service provider. For example, a
payment intermediary involved in the check collection
process would not qualify as a service provider with
respect to the depository institution.
The interagency guidelines may be obtained online at
www.fdic.gov/news/news/financial/2001/fil0122a.pdf or
from WBA’s Tiffyn Riese at 608/441-1207 or
wbalegal@wisbank.com.
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Look to the “Special Focus” section in this month’s issue of WBA Compliance Journal for information on HMDA, and
WBA’s recent meeting with FDIC. Next, read the “Regulatory Spotlight” section for important information regarding the
long-awaited Customer Identification Program (CIP) final rules. Finally, scan the “Compliance Notes” section for
guidance on weblinking, and an announcement from Treasury regarding Series EE Savings Bonds. n

SPECIAL FOCUS
Overview of Recent Changes to HMDA.
Notice 2003-5
On February 15, 2002, the Federal Reserve Board (FRB)
finalized major revisions to Regulation C, which
implements the Home Mortgage Disclosure Act (HMDA).
The revisions, generally, expand coverage rules to bring
more institutions under the regulation, expand and revise
which loans are reported on the Loan Application Register
(LAR), and substantially change the format of the LAR
and the codes used on the LAR.
On May 2, 2002, the FRB postponed the original effective
date for most of the amendments from January 1, 2003 to
January 1, 2004. However, the requirement to use 2000
census data rather than 1990 census data remained
effective January 1, 2003. Moreover, on June 21, 2002,
FRB published a final rule that requires the collection of
race or national origin and sex information on all
applications (including mail, Internet and telephone)
beginning January 1, 2003. The FFIEC publication, A
Guide to HMDA Reporting – Getting it Right, dated 1998,
continues to be effective for 2002 reporting. However, a
revised guide will be published for 2004 reporting.
The following article is intended to provide a review of
Regulation C as well as an analysis of the final rule
amending Regulation C.
HMDA Coverage
Regulation C applies to banks, savings banks, savings
associations, credit unions and other mortgage lending
institutions. The new rule provides that a financial
institution is exempt from the reporting requirement for a
given calendar year if on the preceding December 31, the
institution has neither a home office nor a branch office in
an MSA; the institution’s total assets were at or below the

asset threshold established by the FRB ($32 million for
data collection in 2003); or the institution did not originate
at least one home purchase loan or refinancing of a home
purchase loan, secured by a first lien on a one to four
family dwelling.
Compilation of Loan Data
Financial institutions must collect data regarding
applications for, and originations and purchases of, home
purchase loans, home improvement loans, and
refinancings for each calendar year. The transactions
must be recorded on a LAR within thirty calendar days
after the end of each calendar quarter in which final action
is taken.
The final rule modifies the definitions of “home
improvement loans” and “refinancings.” Under the new
rule, “home improvement loan” means a dwelling secured
loan made in whole or in part for home improvement
purposes. This definition is without regard to whether the
lender classifies the loan as home improvement. The
definition of a “home improvement loan” that is not
secured by a dwelling remains unchanged – it is reportable
only if the lender also classifies the loan as a home
improvement loan.
Under the new rule, a “refinancing” is a new obligation
that satisfies and replaces an existing obligation by the
same borrower. A refinancing is reportable if both the
existing and the new loans are secured by a lien on a
dwelling.
“Application” means an oral or written request for a home
purchase loan, a home improvement loan, or a
refinancing. The final rule further revises the definition of
“application” to include certain preapprovals. A financial
institution is required to collect data regarding requests
under a preapproval program only if the preapproval
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request is denied or results in the origination of a home
purchase loan. A request for preapproval for a home
purchase loan is an application if the request is reviewed
under a program in which the financial institution, after a
comprehensive analysis of the creditworthiness of the
applicant, issues a written commitment to the applicant
valid for a designated period of time to extend a home
purchase loan up to a specified amount.

By March 1 following the calendar year for which the loan
data are compiled, a financial institution shall send its
complete LAR to the appropriate office of its regulatory
agency, and retain a copy for its records for at least three
years. A financial institution must make its disclosure
statement, prepared by the FFIEC, available to the public
at its home office no later than three business days after
receiving it from the FFIEC.

The written commitment may not be subject to conditions
other than: (a) conditions that require the identification of
a suitable property; (b) conditions that require that no
material change has occurred in the applicant’s financial
condition or creditworthiness prior to closing; and (c)
limited conditions that are not related to the financial
condition or creditworthiness of the applicant that the
lender ordinarily attaches to a traditional home mortgage
application (such as a certification of a clear termite
inspection).

In addition, a financial institution must either make its
disclosure statement available to the public, within 10
business days of receiving it, in at least one branch office
in each other MSA where the institution has offices, or
post the address for sending written requests in the lobby
of each branch office in other MSAs where the institution
has offices; and mail or deliver a copy of the disclosure
statement within 15 calendar days of receiving a written
request. Including the address in the lobby notice satisfies
this requirement.

Reporting and Disclosure

The LAR should be made public after removing the
following information regarding each entry: the
application or loan number; the date that the application
was received; and the date that action was taken. A
financial institution must make its modified register
available to the public for a period of three years and its
disclosure statement available for a period of five years.
An institution must make the data available for inspection
and copying during the hours the office is normally open
to the public for business. A reasonable fee may be
charged for any cost incurred in providing or reproducing
the data.

FRB has reorganized the LAR to clarify the data
categories, separating the purpose of the loan from the
type of property involved. A financial institution may, but
need not, collect data about the ethnicity, race, sex and
income of the applicant or borrower for loans purchased
by the financial institution. A financial institution also
may report: the reasons it denied a loan application;
requests for preapproval that are approved by the financial
institution but not accepted by the applicant; and home
equity lines of credit made in whole or in part for the
purpose of home improvement or home purchase.
A financial institution must not report: loans originated or
purchased by the financial institution acting in a fiduciary
capacity; loans on unimproved land; temporary financing
(such as bridge or construction loans); the purchase of an
interest in a pool of loans (such as mortgage-participation
certificates, mortgage backed securities, or real estate
mortgage investment conduits); the purchase solely of the
right to service loans; or loans acquired as part of a merger
or acquisition, or as part of the acquisition of all of the
assets and liabilities of a branch office.

A financial institution must post a general notice about the
availability of its HMDA data in the lobby of its home
office and of each branch office located in an MSA. An
institution shall provide promptly upon request the
location of the institution’s offices where the statement is
available for inspection and copying, or it may include the
location in the lobby notice.
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Reporting the Rate Spread
Under the final rule, lenders will report the rate spread
between the Annual Percentage Rate (APR) on a loan and
the yield on Treasury securities with comparable maturity
periods, for loan originations in which the APR exceeds
the applicable Treasury yield by a percentage or threshold
specified by FRB. FRB believes that lenders should
report the spread for loans that equal or exceed a threshold
of 3 percentage points for first lien loans, and 5 percentage
points for subordinate lien loans.
To determine whether the rate spread meets this threshold,
use the Treasury yield for a comparable period of maturity
as of the 15th day of a given month depending on when the
interest rate was set, and use the APR for the loan as
calculated and disclosed in accordance with Regulation Z.
Enter the rate spread to two decimal places, and use a
leading zero. For example, enter 03.29. If the difference
between the APR and the Treasury yield is a figure with
more than two decimal places, round the figure or truncate
the digits beyond two decimal places.
Such reporting is required only for originations of home
purchase loans, dwelling secured home improvement
loans and refinancings. The final rule excludes from the
reporting applications that are incomplete, withdrawn,
denied or approved but not accepted; purchased loans; and
unsecured home improvement loans.
Reporting HOEPA Status
Financial institutions that originate or purchase loans that
are subject to the Home Ownership and Equity Protection
Act of 1994 (HOEPA), as implemented in Regulation Z,
must be reported as such on the LAR by entering code 1.
Enter code 2 for all other cases. The HOEPA
requirements in Regulation Z apply to certain closed-end
consumer credit transactions secured by the consumer’s
principal dwelling in which either of the following
requirements have been met:
1.

The APR at consummation exceeds the yield on
Treasury securities having comparable periods of
maturity to the loan maturity as of the fifteenth day of
the month prior to the month in which the application
is received by the creditor by more than:
a.

8 percentage points for first lien transactions; or

b.

10 percentage points for subordinate lien loans;

or
2.

of the total loan amount, or $488. (The $488 figure is
adjusted each January 1 to reflect the change in the
Consumer Price Index as of the preceding June 1.)
HOEPA does not apply to residential mortgage
transactions, reverse mortgage transactions, or open-end
credit plans.
HMDA Transition Rules
On March 7, 2003, FRB proposed transition rules for the
new HMDA data collection requirements that become
effective January 1, 2004. The proposed rule would revise
the official staff commentary to Regulation C to provide
transition rules for applications received before January 1,
2004, on which final action is taken on or after January 1,
2004. Comments were due April 8, 2003; final rules are
expected to be issued soon.
For applications received prior to January 1, 2004, for
which final action is taken on or after January 1, 2004,
lenders: (a) would not have to indicate whether an
application or loan involved a request for preapproval or
related to a manufactured home; and (b) could, at their
option, continue to apply the current definitions of a home
improvement loan and a refinancing. With regard to
manufactured housing, during the transition, lenders may
choose to report the property type as a one-to four-family
dwelling rather than manufactured housing.
Lenders will follow special rules for reporting applicants’
race and ethnicity, taking into account the changed
categories. Revised Regulation C requires lenders to
request an applicant’s ethnicity first (Hispanic or Latino,
Not Hispanic or Latino), and then to request the
applicant’s race. The HMDA LAR has been revised
accordingly, so that ethnicity and race are distinct fields.
For applications received before January 1, 2004, lenders
must collect data on race or national origin using the
categories in effect in 2003, and must convert the data to
codes in effect in 2004 for reporting purposes, using the
conversion guides set forth in the rule.
No transition rules are provided for reporting the
purchaser type, rate spread, whether a loan is subject to
HOEPA, and the lien status of applications and originated
loans. Consequently, lenders will have to report this
information since it is available at the time of final action
or can be easily obtained by looking back at the
application received in 2003.
Copies of the final rule and the proposed transition rules
may be obtained from WBA’s Tiffyn Riese at 608/4411207 or triese@wisbank.com.

The total points and fees payable by the consumer at
or before loan closing exceeds the greater of 8 percent
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WBA/FDIC Meeting Update.
Notice 2003-6
WBA recently met with senior officials from the FDIC
Chicago regional office to discuss a variety of issues
affecting FDIC regulated financial institutions. Several
compliance issues were discussed. The following
summarizes those areas of particular concern to the FDIC.
Compliance Exam “Refocus”
FDIC is announcing a change in how it will be conducting
examinations. Beginning July 1, 2003, the FDIC will start
using a risk-based approach to examinations. In the past,
the FDIC exams have been primarily transaction based -pulling a sampling of loan files and checking them for
technical violations. Now, FDIC examiners will instead
interview, and have extensive conversations with, various
bank personnel, including the bank compliance officer,
senior management and frontline personnel. While some
transactions may be pulled and reviewed, it will not be as
many as in the past.
The FDIC believes the new approach will help
management locate deficiencies in its system, and will
help examiners understand the bank’s full compliance
regime in order to test the regime to ensure it is working
effectively. The discussions will be designed to determine
how well the bank identifies emerging compliance risks,
how well it keeps on top of the changes to laws and
regulations, and how it is ensuring its employees
understand their compliance responsibilities and bank
policy. This approach has been successfully piloted with
two financial institutions in Wisconsin. The FDIC’s
efforts parallel the changes in exam procedures made by
the OCC and OTS.
Safeguarding Customer Information
Since July 1, 2001, financial institutions have been
required to adopt a security policy and program to protect
customer information pursuant to guidelines issued jointly
by the federal banking regulators. (For a detailed
discussion of the requirements see the May 2001 issue of
the WBA Compliance Journal.) The guidelines, found in
Appendix B of Part 364 of FDIC’s regulations, require
financial institutions to develop a comprehensive program,
subject to the approval of the bank’s board of directors,
that encompasses: identification and assessment of the
risks that may threaten customer information; written
policies and procedures to manage and control those risks;
implementation and testing of the plan; and adjustment to
the plan on a continuing basis to account for changes in
technology, sensitivity of customer information and
internal or external threats to information security.
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Overall, the FDIC has found no significant problems with
financial institutions complying with these requirements.
However, some financial institutions have not paid
enough attention to the risk assessment component of the
overall program. While there is no industry standard on
what a risk assessment program should consist of, an IT
Examination Handbook was issued by the FFIEC in
December, 2002, on information security, that should be
referenced by financial institutions as a starting point. The
FDIC stated, however, that the FFIEC guidance is not
complete as it does not address issues like business
recovery and availability, which are essential parts of an
overall program.
The FDIC encourages financial institutions to approach
the risk assessment process in a similar fashion to the Year
2000 analysis. Taking an “inventory” of potential threats
to customer information, formalizing that process in
writing, and reporting to the board should be key steps
taken by financial institutions. Institutions should assess
where the information is, track whether it is in electronic
and/or paper form, and whether there are back up tapes of
the information. Then financial institutions should
determine the level of impact if a breach would occur –
whether such impact is high, medium or low on not only
the capital of the institution but also the reputation of the
institution. If such a risk assessment cannot be done
internally, only then would the FDIC suggest that
financial institutions seek assistance from third parties.
Finally, FDIC officials encouraged financial institutions to
be well-prepared prior to an IT exam. Examiners will
request the bank provide them with its risk assessment
ahead of time. The more work that is done by the bank
prior to an IT exam, providing examiners with more
information to review in advance, will typically translate
into much less time spent in the bank by examiners. At
the end of such an exam, the financial institution will be
given one composite rating.
Regulation B violations
Examiners are finding some common violations in the
area of Regulation B and fair lending. Many financial
institutions continue to misunderstand the prohibitions in
Regulation B with regard to obtaining a non-applicant
spouse’s signature on documents. The FDIC is
particularly finding this violation in commercial credit
transactions where the signatures of the principals
involved in the business are required by the financial
institution and, in addition to these parties, the signature of
the spouse is also being required on the note or on a
guaranty. This practice is a violation of Regulation B’s
signature rules. See the February 2002 issue of the WBA
Compliance Journal for a very detailed analysis of
Regulation B and signature rules.
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In addition, FDIC examiners are discovering that many
institutions offering “Club 55” accounts are now also
building in a credit component to what has traditionally
been a deposit account program. For example, if an
overdraft line of credit is offered on a discounted basis to
participants in a Club 55 account, or if a credit card fee is
waived due to an individual’s participation in a Club 55
account, that constitutes a Regulation B violation.
Regulation B only permits financial institutions to offer
advantages on credit product prices to persons who are
age 62 or older, not to those under age 62. “Club 55”
accounts are, obviously, intended to benefit persons age
55 and older.

such a violation. Financial institutions will need to
demonstrate that access is limited to only certain
personnel needing such information. If imaging or other
software is used to electronically store such data, financial
institutions will also need to demonstrate that adequate
filters exist to restrict the access of that data by persons
normally prohibited from having such information.

Finally, financial institutions need to be aware of the kind
of information retained by persons across the organization
to ensure that information of the type prohibited from
collection under Regulation B is not intentionally or
inadvertently collected by other persons. For example,
restricting lenders from access to such information
obtained by a new accounts person is important to ensure
that there is no violation of Regulation B. Even if such
information is in a separate file, that may not
automatically mean the institution will escape citation for

Obtaining credit reports when opening deposit
accounts

In addition to any enforcement allowed under the federal
banking rule, the FDIC is required to refer fair lending
violations to the Wisconsin Department of Justice.
Consequently, financial institutions should closely
monitor such actions.

The FDIC reiterated the fact that it is permissible for
financial institutions to obtain a credit report when
opening a deposit account. The opening of a deposit
account constitutes a legitimate business purpose under
the Fair Credit Reporting Act, even if financial institutions
are not obtaining credit reports for all new account
customers. n

REGULATORY SPOTLIGHT
Agencies Issue Joint Final Rule on CIP.
The Department of the Treasury, through the Financial
Crimes Enforcement Network (FinCEN), together with
the Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System (FRB),
the Federal Deposit Insurance Corporation (FDIC), the
Office of Thrift Supervision (OTS), the National Credit
Union Administration (NCUA), the Security and
Exchange Commission (SEC), and the Commodity
Futures Trading Commission (FCTC), (collectively, the
Agencies), have jointly adopted a final rule to implement
section 326 of the Uniting and Strengthening America by
Providing Appropriate Tools Required To Intercept and
Obstruct Terrorism (USA PATRIOT) Act of 2001.
Section 326 requires these Agencies, and others, to
prescribe a regulation that, at a minimum, requires
financial institutions, broker-dealers, investment
companies, and futures commission merchants to
implement reasonable procedures to verify the identity of
any person seeking to open an account, to the extent
reasonable and practicable by: obtaining a customer’s
name, address, date of birth for an individual, and
government issued identification number; maintaining
records of the information used to verify the person’s

identity; and determining whether the person appears on
any lists of known or suspected terrorists or terrorist
organizations provided to the financial institution by any
government agency. These procedures are referred to as a
“Customer Identification Program” or “CIP”.
The Agencies issued a CIP proposed rule on 07/23/2002.
WBA submitted a comment letter to the Agencies that
identified a number of technical and operational problems
the proposal created, including certain record retention
problems. Fortunately, the final rule differs to an extent
from the proposed rule in that regard. The final rule is
effective 06/09/2003; however, the mandatory compliance
date is 10/01/2003. Copies of the final rule may be
obtained from WBA. Federal Register, Vol. 68, No. 90,
05/09/2003, 25089-25113, 25113-25131, 25131-25149,
25149-25162.
By 10/01/2003, institutions must have already
implemented their board-approved CIP. WBA
understands that regulators may begin examinations for
compliance with the CIP final rule as early that date. To
help its members better understand the requirements of the
CIP final rule, WBA will conduct a telephone seminar
from 8:30 a.m. to 10:30 a.m. on Tuesday, June 17.
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Although summer vacations are upon us, the regulators seem to be hard at work. This is evidenced by the articles in the
“Special Focus” section, which focus on the final rules for Customer Identification Programs and HMDA. Also, look to
the “Regulatory Spotlight” section for information on changes to Regulations CC and K. And, do not miss the first item in
the “Compliance Notes” section discussing OTS’s Alternative Mortgage Transaction Parity Act changes, which go into
effect on July 1.n

SPECIAL FOCUS
Customer Identification Program Rules
Finalized.
Notice No. 2003-6
Introduction
On October 26, 2001, President Bush signed into law the
USA PATRIOT Act (Act), intended to facilitate the
prevention, detection, and prosecution of international
money laundering and the financing of terrorism. Section
326 of the Act required the Secretary of Treasury to
prescribe regulations “setting forth the minimum standards
for financial institutions and their customers regarding the
identity of the customer that shall apply in connection with
the opening of an account at a financial institution.”
On May 9, 2003, Treasury and the Federal banking and
credit union regulatory agencies jointly issued a longawaited final rule to implement Section 326 of the Act. The
final rule adds to the Bank Secrecy Act (BSA) regulations
section 103.121 -“Customer Identification Programs for
Banks, Savings Associations, Credit Unions, and Certain
Non-Federally Regulated Banks,” often referred to as
“CIP.”
The final rule took effect on June 9, 2003; however, each
financial institution has until October 1, 2003, to
implement a CIP that is appropriate for the institution given
its size, location, and type of business. This means on
October 1, each institution must have their program fully up
and running. Examinations covering CIP could begin on
that date.
General Requirements
The final rule requires each financial institution to:

(1) Implement a written CIP.
An institution’s written CIP must be risk-based, thus it must
be tailored to the institution’s size, location and type of
business. In addition, the institution must incorporate its
CIP into its overall anti-money laundering program, which
must be approved by the institution’s board of directors.
Remember, the CIP must be up and running on October 1 of
this year. Therefore, it is critical that the institution’s CIP be
approved by its board no later than it’s September meeting.
(2) Collect certain minimum information from each
“customer” seeking to open a new “account.”
Before discussing the specific information an institution
must collect, the definitions of “account” and “customer”
must be understood. First, “account” means each formal
banking relationship established to provide or engage in
services, dealings, or other financial transactions including a
deposit account, a transaction or asset account, a credit
account, or any other extension of credit. “Account” also
includes a relationship established to provide a safe deposit
box or other safekeeping services, or cash management,
custodian, and trust services.
“Account” does not include the provision of a product or
service where a formal banking relationship is not
established such as check cashing, a wire transfer, or the
sale of a check or money order. Also, an “account” does not
include subaccounts held by a deposit broker, an account
that the institution acquires through an acquisition, purchase
or merger, or an account opened for the purposes of
participating in an employee benefit plan established under
the Employee Retirement Income Security Act.
Secondly, “customer” means all persons that open an
account. “Customer” also includes an individual that opens
a new account for another individual who lacks legal
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capacity, such as a minor, or for an entity that is not a legal
person, such as a civic club. In addition to individuals, a
“customer” includes corporations, trusts, partnerships,
associations, or similar organizations.
“Customer” does not include a person who has an existing
account with the institution provided the institution
reasonably believes that it knows the person’s true identity.
“Customer” also does not include a financial institution
regulated by a Federal functional regulator; or an institution
regulated by a state bank regulator; a municipality or other
local, state, or federal government entity; or any entity
whose stock or analogous equity interest are listed on the
New York Stock Exchange or the American Stock
Exchange or is designated as a NASDAQ National Market
Security listed on the NASDAQ Stock Market.
Now collection of information can be addressed. At
minimum, an institution must collect the information listed
below from a “customer” seeking to open a new “account”
prior to opening the account (or in the case of a credit card
account, before extending credit to a person that opens the
account). Note that there is no discretion afforded an
institution in collecting this information. In addition, there
may be risk-based factors that lead an institution to collect
information beyond that which is identified below:

persons are United States citizens and businesses, and
other entities that are organized under the laws of a
State or of the United States. U.S. persons must
provide a U.S. taxpayer identification number such as
a social security number or employer identification
number. Non-U.S. persons can use one or more of the
following: a U.S. taxpayer identification, a passport
number and country of issuance, alien identification
card number, or number and country of issuance of
any other government-issued document evidencing
nationality or residence and bearing a photograph or
similar safeguard. However, there are special
provisions in the rules that may allow for an account
to be opened while the customer is awaiting a U.S.
taxpayer identification number.
(3) Verify the identity of each customer to the extent
practicable and reasonable.
The institution’s verification procedures must enable it to
form a reasonable belief that it knows the true identity of the
customer. The procedures must be based on the institution’s
assessment of the relevant risks, including those presented
by the types of accounts it maintains, the methods for
opening accounts it provides, the types of identifying
information available, and the institution’s size, location,
and customer base.

(a) The customer’s legal name;
(b) The customer’s address. For individuals, this should
include actual residential or business street address.
For an individual who does not have such an address,
the address may include an Army Post Office or Fleet
Post Office box number, or the residential or business
address of next of kin or another contact person. For
a person other than an individual (e.g., a business),
this should include the address of the principal place
of business, a local office, or some other physical
location. Institutions must get the actual street
address and not just a P.O. Box;

An institution may use documents, nondocumentary
methods, or a combination of both, to verify the identity of
each customer. The institution must include in its CIP, the
types of documents, and nondocumentary methods that it
will use.
With regard to documentary verification, a valid (unexpired)
government-issued identification that evidences nationality
or residence and bears a photograph or similar safeguard,
such as a driver’s license or passport is appropriate for an
individual.
The institution’s CIP must also address situations where:

(c) The customer’s date of birth, if an individual; and
(d) A government issued identification number. There are
different requirements for customers who are U.S.
persons and those that are non-U.S. persons. U.S.

(a) An individual is unable to present a valid government
issued identification that bears a photograph or
similar safeguard;
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(b) The institution is unfamiliar with or questions the
validity of the documents presented;
(c) The account is opened without obtaining documents;
(d) The customer opens the account without appearing in
person at the institution; or
(e) The institution is otherwise presented with
circumstances that increase the risk that the
institution will not be able to verify the true identity
of the customer through documents.
For corporations, partnerships, trusts, and other persons that
are not individuals, documents that show the existence of
the entity, such as certified articles of incorporation, a
government-issued business license, a partnership
agreement, or trust instrument are identified as examples in
the rule.
With regard to nondocumentary verification, institutions
may wish to contact the customer, compare the information
provided by the customer with information obtained from a
consumer reporting agency, public database or another
source, check references with other financial institutions, or
obtain a financial statement. These non-documentary
methods are simply examples of what a particular institution
may warrant appropriate for its particular operation.
In addition, an institution’s CIP must address the procedures
it will use when it is unable to verify the identity of a
customer through these various methods.
(4) Compare the name of each customer against
government lists of known or suspected terrorists or terrorist
organizations.
The institution’s CIP must include procedures for
determining whether the customer appears on any list of
known or suspected terrorists or terrorist organizations
issued by any Federal government agency and designated as
such by Treasury. However, at this time, Treasury has not
created such a list. Institutions will receive notification
from Treasury or the appropriate regulatory agency when
such a list is devised. Do not confuse the OFAC list, 314
information request lists and other existing lists with the
lists described in the final rule. Remember, institutions must
continue to comply with the separate requirements related to
these existing lists.
(5) Provide adequate notice to each customer regarding its
CIP.
The institution’s CIP must include procedures for providing
customers with adequate notice that the institution is
requesting information to verify their identities. Notice is
adequate if the bank generally describes the identification

requirements of the final rule and provides notice in a
manner reasonably designed to ensure that a customer is
able to view the notice, or is otherwise given notice, before
account opening. For example, depending upon the manner
in which the account is opened, an institution may post a
notice in the lobby or on its website, include the notice on
its account applications, or use any other form of written or
oral notice.
The final rule contains the following sample language that,
if appropriate, will be deemed adequate notice to an
institution’s customers when provided in accordance with
the requirements of the final rule.
IMPORTANT INFORMATION ABOUT
PROCEDURES FOR OPENING A NEW
ACCOUNT
To help the government fight the funding of
terrorism and money laundering activities,
Federal law requires all financial institutions to
obtain, verify, and record information that
identifies each person who opens an account.
What this means for you: When you open an
account, we will ask for your name, address,
date of birth, and other information that will
allow us to identify you. We may also ask to
see your driver’s license or other identifying
documents.
(6) Make and retain records regarding customer
information collected and verification methods used.
The institution’s CIP must include procedures for making
and maintaining a record of the information collected under
the CIP rule. Specifically, the record must include all
identifying information about a customer (i.e., name,
address, date of birth, and identification number). This
information must be retained for five years after the
account is closed or, in the case of credit card accounts, five
years after the account becomes dormant or is closed.
The record must also include:
(a) A description of any document relied on to verify
identification, including the type of document, any
identification number contained in the document, the
place of issuance and the date of issuance (if any) and
the expiration date;
(b) A description of the methods and results undertaken
to verify the identity of the customer when the
institution utilizes nondocumentary or additional
methods for verification; and
(c) A description of the resolution of any substantive
discrepancy discovered when verifying the
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information provided by the customer. For example,
a notation that the institution closed an account that it
had opened when they could not verify the address
and identification number provided by a customer
that opened an account over the Internet.
The descriptions of the documents relied upon, the methods
of verification of identity, and the resolution of
discrepancies must be retained for five years after the record
is made.
Other Provisions
The institution’s CIP may include procedures specifying
when it will rely on the performance by another financial
institution (including an affiliate) of any procedures of your
institution’s CIP, with respect to any of your customers that
are opening, or have opened, an account or have established
a similar formal banking or business relationship with the
other financial institution to provide or engage in services,
dealings, or other financial transactions provided that:
(1) Such reliance is reasonable under the circumstances;
(2) The other financial institution is subject to a rule
implementing an anti-money laundering policy and is
regulated by a Federal functional regulator; and
(3) The other financial institution enters into a contract
requiring it to annually certify to your institution that it has
implemented its anti-money laundering program, and that it
will perform (or its agent will perform) the specified
requirements of your institution’s CIP.
The final rule does not alter an institution’s authority to use
an agent to perform services on its behalf. An institution is
permitted to arrange for a car dealer or mortgage broker or
other person, acting as its agent in connection with a loan, to
verify the identity of its customer. However, as with any
other responsibility performed by an agent, and in contrast
to the reliance provision in the final rule, the institution is
ultimately responsible for that agent’s compliance with the
requirements of the final rule.
Nothing in the final rule relieves an institution of its
obligations to comply with any other provision of the BSA,
including provisions concerning information that must be
collected, verified, or maintained in connection with any
account or transaction. The final rule is an additional layer
to what an institution is already required to do under BSA.
Finally, the appropriate Federal functional regulator, with
the concurrence of Treasury, may, by order or regulation,
exempt any institution or type of account from the
requirements of the final rule. However, no exemptions
currently exist.
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This article provides a detailed overview of the
requirements imposed by the CIP final rule; however, it is
not intended to address every aspect and nuance of the rule
or the USA PATRIOT Act. To learn more about the rule,
you may purchase the audio and written materials from the
WBA New Customer Identification Rules Telephone
Seminar from KRM Information Services at 800/775-7654.
To learn more about how to apply the rules, be sure to
attend WBA Understanding and Applying the CIP Rules
Workshops on August 5 th in Eau Claire or on August 6 th in
Oshkosh. View registration information online at
www.wisbank.com/education or contact WBA’s Becky Weix
at 608/441-1250 or bweix@wisbank.com.

Final HMDA Transition Rules.
Notice No. 2003-7
On May 28, 2003, the Federal Reserve Board (FRB)
published final amendments to the official staff commentary
to Regulation C, which implements the Home Mortgage
Disclosure Act (HMDA). The amendments provide
transition rules for applications received before January 1,
2004, on which final action is taken on or after January 1,
2004. The amendments are effective June 27, 2003.
In 2002, the FRB significantly revised Regulation C,
generally effective January 1, 2004. See the May 2003 issue
of the WBA Compliance Journal for more detailed
information on the changes. In general, the revisions require
lenders to report new data items, including information
about loan pricing. To minimize the reporting burden, the
transition rules will generally not require lenders to collect,
prior to January 1, 2004, information that typically is
obtained when an application is submitted.
The final transition rules are substantially similar to the
proposed rules. The final transition rules provide that for
applications received prior to January 1, 2004, for which
final action is taken on or after January 1, 2004, lenders will
not have to indicate whether such a loan involved a request
for preapproval or was related to a manufactured home.
With regard to manufactured housing, during the transition,
lenders may choose to report the property type as a one-to
four-family dwelling rather than manufactured housing.
The definitions of a home improvement loan and a
refinancing were substantially revised in the final rules
adopted in 2002. The final transition rules permit lenders, at
their option, to apply the revised definitions to applications
received before January 1, 2004, but for which final action
is taken on or after January 1, 2004.
The final rules also provide that lenders will follow special
rules for reporting applicants’ race and ethnicity, taking into
account the changed categories. The conversion rules are
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information provided by the customer. For example,
a notation that the institution closed an account that it
had opened when they could not verify the address
and identification number provided by a customer
that opened an account over the Internet.
The descriptions of the documents relied upon, the methods
of verification of identity, and the resolution of
discrepancies must be retained for five years after the record
is made.
Other Provisions
The institution’s CIP may include procedures specifying
when it will rely on the performance by another financial
institution (including an affiliate) of any procedures of your
institution’s CIP, with respect to any of your customers that
are opening, or have opened, an account or have established
a similar formal banking or business relationship with the
other financial institution to provide or engage in services,
dealings, or other financial transactions provided that:
(1) Such reliance is reasonable under the circumstances;
(2) The other financial institution is subject to a rule
implementing an anti-money laundering policy and is
regulated by a Federal functional regulator; and
(3) The other financial institution enters into a contract
requiring it to annually certify to your institution that it has
implemented its anti-money laundering program, and that it
will perform (or its agent will perform) the specified
requirements of your institution’s CIP.
The final rule does not alter an institution’s authority to use
an agent to perform services on its behalf. An institution is
permitted to arrange for a car dealer or mortgage broker or
other person, acting as its agent in connection with a loan, to
verify the identity of its customer. However, as with any
other responsibility performed by an agent, and in contrast
to the reliance provision in the final rule, the institution is
ultimately responsible for that agent’s compliance with the
requirements of the final rule.
Nothing in the final rule relieves an institution of its
obligations to comply with any other provision of the BSA,
including provisions concerning information that must be
collected, verified, or maintained in connection with any
account or transaction. The final rule is an additional layer
to what an institution is already required to do under BSA.
Finally, the appropriate Federal functional regulator, with
the concurrence of Treasury, may, by order or regulation,
exempt any institution or type of account from the
requirements of the final rule. However, no exemptions
currently exist.
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This article provides a detailed overview of the
requirements imposed by the CIP final rule; however, it is
not intended to address every aspect and nuance of the rule
or the USA PATRIOT Act. To learn more about the rule,
you may purchase the audio and written materials from the
WBA New Customer Identification Rules Telephone
Seminar from KRM Information Services at 800/775-7654.
To learn more about how to apply the rules, be sure to
attend WBA Understanding and Applying the CIP Rules
Workshops on August 5 th in Eau Claire or on August 6 th in
Oshkosh. View registration information online at
www.wisbank.com/education or contact WBA’s Becky Weix
at 608/441-1250 or bweix@wisbank.com.

Final HMDA Transition Rules.
Notice No. 2003-7
On May 28, 2003, the Federal Reserve Board (FRB)
published final amendments to the official staff commentary
to Regulation C, which implements the Home Mortgage
Disclosure Act (HMDA). The amendments provide
transition rules for applications received before January 1,
2004, on which final action is taken on or after January 1,
2004. The amendments are effective June 27, 2003.
In 2002, the FRB significantly revised Regulation C,
generally effective January 1, 2004. See the May 2003 issue
of the WBA Compliance Journal for more detailed
information on the changes. In general, the revisions require
lenders to report new data items, including information
about loan pricing. To minimize the reporting burden, the
transition rules will generally not require lenders to collect,
prior to January 1, 2004, information that typically is
obtained when an application is submitted.
The final transition rules are substantially similar to the
proposed rules. The final transition rules provide that for
applications received prior to January 1, 2004, for which
final action is taken on or after January 1, 2004, lenders will
not have to indicate whether such a loan involved a request
for preapproval or was related to a manufactured home.
With regard to manufactured housing, during the transition,
lenders may choose to report the property type as a one-to
four-family dwelling rather than manufactured housing.
The definitions of a home improvement loan and a
refinancing were substantially revised in the final rules
adopted in 2002. The final transition rules permit lenders, at
their option, to apply the revised definitions to applications
received before January 1, 2004, but for which final action
is taken on or after January 1, 2004.
The final rules also provide that lenders will follow special
rules for reporting applicants’ race and ethnicity, taking into
account the changed categories. The conversion rules are
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presented in tabular form in the final rule. One technical
clarification relating to the sex of a co-applicant has been
made. Under the 2002 revised rules, code 4 is reserved for
applications in which the co-applicant is not a natural
person or the information is not available on a purchased
loan, and a new code 5 is to be used where there is no coapplicant. The final transition rules provide that for
applications received before January 1, 2004, in which there
is no co-applicant, code 4 may be used on the 2004 HMDA/
LAR for sex.
FRB proposed no transition rules for reporting the purchaser
type, whether a loan is subject to the Home Ownership and
Equity Protection Act (HOEPA), and the lien status of
applications and originated loans because information about
these items is available at the time of final action.
Consequently, lenders will have to report this information.
Unlike the proposed rules, the final transition rules do
provide for some flexibility in the case of reporting the rate

spread. Lenders will not be required to report the rate
spread for loans in which the rate lock occurs before
January 1, 2004. FRB recognized that lenders may not be
able to track and report rate lock dates accurately until the
2002 revisions take effect, in January 2004. The final rules
provide examples to illustrate when lenders must calculate
and report the rate spread for applications received before
January 1, 2004.
Copies of the final transition rules may be obtained from
WBA’s Tiffyn Riese at 608/441-1207 or
triese@wisbank.com. WBA is also offering two more
training opportunities for members on the new HMDA
rules. WBA is offering a two-hour telephone seminar
entitled “HMDA: Final Implementation” on July 17, 2003.
The new HMDA rules will also be included as a topic
during the September 18, 2003, WBA Mortgage
Compliance Seminar. Please visit www.wisbank.com for
more details about both of these programs and to register.n

REGULATORY SPOTLIGHT
FRB Issues Final Rule on Regulation CC.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule that amends appendix A of
Regulation CC to update the routing numbers for Federal
Reserve Banks and Federal Home Loan Banks. Banks
generally must provide next-day or second-day availability
for checks drawn on these routing numbers. This
amendment also reorganizes and clarifies existing
information in the introductory material preceding the
routing number list. The FRB also is providing information
about a series of future amendments that the FRB will make
to appendix A to reflect the restructuring of check
processing functions within the Federal Reserve System.
These amendments collectively will reduce the number of
check processing regions listed in appendix A from 44 to
32, thereby resulting in more checks in the affected regions
being local to one another. These amendments will take
effect on a staggered basis beginning in the second half of
2003 and ending in late 2004. The FRB will publish each
amendment in the Federal Register at least 60 days before
the effective date. The final rule is effective 07/28/2003.
Copies of the final rule may be obtained from WBA or
online at www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 68, No. 102, 05/28/2003, 31592-31596.

FRB Issues Final Rule on Regulation C.
The FRB has issued a final rule that amends the official
staff commentary to Regulation C (Home Mortgage
Disclosure). The amendments provide transition rules for

applications received before January 1, 2004, on which final
action is taken on or after January 1, 2004. For more detail
on the final rule, please see Notice 2003-7 in the “Special
Focus” section of this issue of WBA Compliance Journal.
The final rule is effective 06/27/2003. Copies of the final
rule may be obtained from WBA or online at
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
68, No. 102, 05/28/2003, 31589-31592.

FRB Issues Notice of Proposed Rulemaking on
Regulation K.
The FRB is seeking public comment on a proposal
regarding Regulation K which would require Edge and
Agreement corporations and U.S. branches, agencies and
other offices of foreign banks supervised by the FRB to
establish and maintain procedures reasonably designed to
assure and monitor compliance with the Bank Secrecy Act
and the regulations issued thereunder. Written comments
must be received by 06/302003. Copies of the notice may be
obtained from WBA or online at
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
68, No. 104, 05/30/2003, 32434-32437.

OCC Issues Notice of Proposed Rulemaking
Regarding Sarbanes-Oxley Act.
The Office of the Comptroller of the Currency (OCC) is
proposing to revise its regulations to reflect amendments to
the Securities Exchange Act of 1934 (Exchange Act) made
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This issue of WBA Compliance Journal contains information on the Sarbanes-Oxley Act in the “Special Focus” section.
Next, look to the “Regulatory Spotlight” section for information on possible changes to CIP record retention requirements.
Finally, look to the “Compliance Notes” section for a new way to help quell fraud and financial crime--FinCrime.n

SPECIAL FOCUS
Corporate Governance, Audits & Reporting
Requirements: Sarbanes-Oxley Act of 2002
Notice No. 2003-7
I.

Introduction

The provisions of the Sarbanes-Oxley Act of 2002
(“Sarbanes-Oxley”) are primarily directed towards those
companies, including insured depository institutions, that
have a class of securities registered with the Securities and
Exchange Commission (SEC) or the appropriate federal
banking agency under § 12 of the Securities Exchange Act
of 1934 (i.e., public companies).
Since the enactment of Sarbanes-Oxley, questions have
been raised about its applicability to nonpublic, insured
depository institutions. The FDIC has recently issued a
guidance regarding certain issues raised by SarbanesOxley, based on the status of an insured depository
institution as public or nonpublic and based on the size of
the institution.
II. FDIC-Supervised Banks that are Public
Companies or Subsidiaries of Public Companies
Some FDIC -supervised banks have registered their
securities with the FDIC pursuant to Part 335 of the
FDIC’s regulations and are, therefore, public companies.
Other FDIC -supervised banks are subsidiaries of bank
holding companies that are public companies. These
public companies and their independent public
accountants must comply with Sarbanes-Oxley and its
implementing regulations – including provisions
governing auditor independence, corporate responsibility
and enhanced financial disclosures.

III. Non-Public FDIC-Supervised Banks with Less
Than $500 Million in Total Assets
FDIC -supervised banks that have less than $500 million in
total assets as of the beginning of their fiscal year are not
subject to the annual audit and reporting requirements of
§ 36 of the Federal Deposit Insurance (FDI) Act. Banks in
this size range that are not public companies, or
subsidiaries of public companies generally do not fall
within the scope Sarbanes-Oxley and the SEC’s
implementing regulations. Nevertheless, certain provisions
of Sarbanes-Oxley mirror existing policy guidance related
to corporate governance that the FDIC and other banking
agencies have issued. Other provisions of Sarbanes-Oxley
represent sound corporate governance practices.
The following is a summary of selected provisions of
Sarbanes-Oxley that the FDIC believes are of relevance to
FDIC -supervised banks with less than $500 million in
total assets that are not public companies. While these
corporate governance practices are not mandatory for
smaller, non-public institutions, the FDIC recommends
that each insured depository institution consider
implementing them to the extent feasible given their size,
complexity, and risk profile.
A. Auditor Independence
To be considered independent, a registered public
accounting firm that audits a public company’s
financial statements is not permitted to provide,
contemporaneously with the audit, any of the nonaudit services listed in § 201. These prohibited
services include: (a) bookkeeping or other services
related to the accounting records or financial
statements of the audit client; (b) financial
information systems design and implementation; (c)
appraisal or valuation services, fairness opinions or
contribution-in-kind reports; (d) actuarial services;
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(e) internal audit outsourcing services; (f)
management functions or human resources; (g) broker
or dealer, investment advisor or investment banking
services; and (h) legal services and expert services
unrelated to the audit.
The FDIC encourages each bank whose financial
statements are audited and its accounting firm to
follow the internal audit outsourcing prohibition in
§ 201. Nevertheless, many banks have determined
that the benefits of having a full-time internal auditor
do not exceed the costs of such an arrangement. In
addition, a bank may find that hiring separate firms to
perform internal and external audit work is not costeffective.
If a non-public bank is considering engaging its
external auditor to perform both of these services, the
bank’s audit committee (or board of directors if there
is no audit committee) and the external auditor should
pay particular attention to preserving the
independence of both the internal and external audit
functions.
The audit committee should also document that it has
both preapproved the internal audit outsourcing to its
external auditor and has considered the independence
issues associated with this arrangement. In this
regard, the audit committee should consider the
independence guidance contained in the American
Institute of Certified Public Accountants’ Code of
Professional Conduct and the broad principles that
the auditor should not perform management functions
or act as an advocate for the client. The audit
committee should also consider how the bank will
oversee the external auditor’s performance under the
internal audit outsourcing contract.
B. Audit Partner Rotation
A registered public accounting firm is not considered
independent of a public company audit client if the
lead audit partner having primary responsibility for
the audit or the concurring audit partner responsible

for reviewing the audit, has performed in this capacity
for the audit client for five consecutive years. The
SEC’s final rule on auditor independence requires the
lead and concurring partners to rotate after five years
and, upon rotation, to be subject to a five-year “time
out” period. In addition, the SEC’s final rule imposes
a seven-year rotation requirement on certain other
audit partners on the audit client’s engagement team
followed by a two-year “time out” period. These
partner rotation rules are intended to strike a balance
between the need to bring a fresh look to the audit
engagement and the need to maintain continuity and
audit quality.
The SEC’s final rules also contain an exemption from
the rotation requirements for small accounting firms,
(i.e., firms with fewer than five public company audit
clients and fewer than 10 audit partners), provided an
audit quality review condition is met.
For non-public banks, the FDIC considers the SEC’s
standard of fewer than ten audit partners to be a
reasonable boundary for defining an accounting firm
to be a “small firm.” For non-public banks engaging
an accounting firm that is not a small firm to perform
its external auditing program, the FDIC encourages
audit partner rotation and “time out” periods as
described above, which may be achieved by
incorporating them into the bank’s engagement letter
with the firm.
C. Conflicts o f Interest
Under the SEC’s new independent rules for public
companies, a registered public accounting firm is not
considered independent of a public company audit
client if the client’s chief executive officer, controller,
chief financial officer, chief accounting officer or
equivalent officer was employed by the accounting
firm and participated in the audit of the client during
the one-year period before the beginning of the
current audit.
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Non-public banks with less than $500 million in
assets and their external auditing firm are encouraged
by the FDIC to comply with these conflicts-of-interest
requirements.

include them in their evaluation of the condition and
risk profile of the bank.

D. Audit Committees

Even when a non-public, FDIC -supervised bank with
less than $500 million in total assets chooses to have
a financial statement audit as its external auditing
program, the FDIC encourages such banks to consider
the benefits and costs of supplementing the audit with
an internal control assessment by management and an
attestation of this assessment by the bank’s
independent public accountant.

The audit committee of each public company listed
on a securities exchange or NASDAQ is responsible
for the appointment, compensation and oversight of
the work of a registered public accounting firm
related to issuing audit reports. Each member of such
an audit committee must be a member of the board of
directors and must otherwise be independent. Audit
committee members may not accept any consulting,
advisory or compensatory fee from the public
company (other than fees for serving as a board or
committee member) or be affiliated with the company
or a subsidiary of the company. The audit committee
must additionally establish procedures for processing
complaints and processing confidential anonymous
submissions by employees regarding accounting,
internal control and auditing matters.
The FDIC has encouraged all non-public, FDIC supervised banks with less than $500 million in total
assets to establish an audit committee consisting
entirely of outside directors. The audit committee
should also establish a mechanism for employees to
submit confidential and anonymous concerns to the
committee about questionable accounting, internal
accounting control or auditing matters. The existing
interagency policy statement on external auditing
programs of banks and saving associations already
define “outside directors” as directors “ who are not
officers, employees or principal stockholders of the
institution, its subsidiaries or its affiliates and who do
not have any material business dealings with the
institution its subsidiaries, or its affiliates.”
E. Enhanced Financial Disclosures
Financial reports filed with the SEC must reflect
material correcting adjustments identified by a
registered public accounting firm. The reports must
disclose all material off-balance sheet transactions,
arrangements, obligations and relationships that may
have a material current or future effect on the
company.

F. Internal Controls Assessment

IV. Insured Depository Institutions with $500
Million or More in Total Assets
Insured depository institutions that have $500 or more in
total assets as of the beginning of their fiscal year are
subject to the annual audit and reporting requirements of
§ 36 of the FDI Act as implemented by Part 363 of
FDIC’s regulations. The FDIC has issued the following
guidance about the auditing and reporting requirements
for banks with more than $500 million in total assets.
A. Auditor Independence
Banks with total assets exceeding $500 million must
comply with the auditor independence requirements
outlined in Sarbanes-Oxley. As a result, the external
auditor will be prohibited from performing certain
nonaudit services, including internal audit
outsourcing. Such banks must adhere to the SEC’s
audit partner rotation requirements. The SEC’s final
rule on auditor independence requires the lead partner
having primary responsibility for the audit, and the
concurring audit partner responsible for reviewing the
audit, to rotate after five years and, upon rotation to
be subject to a five-year “timeout”. In addition, the
SEC’s final rule imposes a seven-year rotation
requirement on certain other audit partners on the
audit client’s engagement team followed by a twoyear “timeout” period. The SEC’s final rules also
contain an exemption from the rotation requirements
for small accounting firms (i.e., firms with fewer than
five public company audit clients and fewer than 10
audit partners), provided an audit quality review
condition is met.
B. Financial Reporting and Controls

The FDIC strongly encourages non-public FDICsupervised banks with less than $500 million in total
assets to record all material correcting adjustments
identified by the external auditors. If the bank issues
audited financial statements, the FDIC also
encourages disclosure of material off-balance sheet
transactions to ensure examiners and other users of
the financial statements are aware of them and can

Under § 36 of the FDI Act and Part 363 of FDIC
regulations, banks with total assets exceeding $500
million must continue to file management reports in
the annual report it files with the FDIC, its primary
federal regulator (if other than the FDIC) and any
appropriate state supervisor. The management report
must be signed by the institution’s chief executive
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officer and chief accounting or chief financial officer.
It must contain a statement of management’s
responsibilities for: (a) preparing the institution’s
annual financial statements; (b) establishing and
maintaining an adequate internal control structure and
procedures for financial reporting; and (c) complying
with designated safety and soundness regulations.
The management report must also include assessments
by management of the effectiveness of the internal
control structure and procedures for financial reporting
as of the end of the fiscal year and the institution’s
compliance with the designated safety and soundness

regulations during the fiscal year. The management
certification under Sarbanes-Oxley cannot be
substituted for the management report.
C. Internal Control Assessment
Banks with total assets exceeding $500 million must
continue to comply with current requirements for their
accountants’ attestation report on internal controls.
This article was authored by and reprinted with the
express permission of the Nebraska Bankers
Association. n

JUDICIAL SPOTLIGHT
Dressel v. Ameribank—Michigan Supreme
Court Declares Charging Fee for Document
Preparation Not Unauthorized Practice of Law
Introduction
There has been a fair amount of litigation in several states,
with varying results, regarding the question of whether a
lender charging a fee for the preparation of legal documents
constitutes the unauthorized practice of law. In fact, a
Wisconsin case brought at the trial court level, Engler v.
Shelter Mortgage Co. LLC, raised this very question. (For
more information on the Engler case, please see the
December 2001 issue of WBA Compliance Journal.) The
Engler case appeared to be a copycat lawsuit based upon the
Michigan case discussed below. However, the Engler case
was dismissed in March 2003, so the question remains
unanswered in Wisconsin. Therefore, institutions in
Wisconsin should still consult with their legal counsel to
decide whether it is advisable to charge such fees.
Nonetheless, it is worthwhile to report on the Michigan
Supreme Court’s recent decision that a lender charging a fee
for the completion of standardized mortgage documents is
not engaged in the unauthorized practice of law.
The Factual and Procedural Background in Dressel
In 1997, the Dressels obtained from Ameribank (Bank) a
real estate loan secured by a mortgage on their home. In
connection with the loan, the bank prepared an adjustable
rate note and a mortgage for which it disclosed and charged
a $400 document preparation fee. The forms completed
were standard form documents-either industry forms
prepared by federal agencies such as Fannie Mae, or forms
prepared and reviewed by bank counsel. Bank employees
merely filled in blanks using a computer software program.
The Dressels brought suit in a Michigan circuit court
alleging that charging a fee for completing the mortgage
4 l July 2003

documents constituted the unauthorized practice of law
under Michigan statutes. The case was subsequently
certified as a class action to provide relief for other
borrowers who also had been charged a document
preparation fee by lending institutions.
The circuit court granted summary disposition in favor of
the Bank; however the Dressels appealed to Michigan’s
Court of Appeals, again asserting the assessment of a
document preparation fee constituted the unauthorized
practice of law. The Court of Appeals ruled in favor of the
Dressels, holding that charging a separate fee for the
preparation of legal documents by an interested party
constitutes the unauthorized practice of law.
The Bank petitioned the Michigan Supreme Court, and that
Court agreed to hear the case.
The Court’s Analysis and Holding
The Court first looked at the legislative intent of Michigan’s
statutes governing the unauthorized practice of law. It
concluded that Michigan’s Legislature intended for the
statutes to protect the public. Next, the Court analyzed the
case law related to the unauthorized practice of law. It found
that Michigan courts have consistently rejected the assertion
that the Legislature thought a person practiced law when
simply drafting a document that affected legal rights.
Instead, the Court continued, Michigan courts have found a
violation of the unauthorized practice of law statutes when a
person counseled another in matters that required the use of
legal knowledge and discretion.
The Court then reviewed the facts of this case, noting that
the Dressels never asserted that the Bank’s preparation of
their mortgage document was in conjunction with anything
other than ordinary transaction in the normal course of the
Bank’s business. The Court also noted that the Bank’s
employees did not draft the mortgage document, but merely
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Just when you thought you had a handle on Wisconsin’s Do-No-Call rules, the FCC adds another layer by issuing it own
rules. Read the “Special Focus” section for more information. Next, check the “Regulatory Spotlight” section for news
regarding a proposed guidance related to safeguarding customer information. Finally, look to the “Compliance Notes”
section for a briefing on a court case reaffirming the integrity of asset purchase agreements.n

SPECIAL FOCUS
New Federal Do-Not-Call Rule Affects
Financial Institutions
Notice No. 2003-8
The Federal Communications Commission (“FCC”) issued
a final “do-not-call” rule on July 25, 2003, that parallels the
one adopted by the Federal Trade Commission (“FTC”).
While the FTC does not have jurisdiction over financial
institutions, the FCC does and this rule will apply to
financial institutions and their interaction with customers.
The federal rule is in addition to the Wisconsin do-not-call
rules that also affect financial institutions. See the
November 2002 issue of WBA Compliance Journal for a
more detailed review of the state no-call rules.

amended rule regarding facsimile advertising becomes
effective on January 1, 2005 (if it is not changed before
then), an established business relationship will continue to
be sufficient to show that an individual or business has
given express permission to receive facsimile
advertisements. The order delaying the effective date for the
“no-fax” rules, however, does not change the effective date
of FCC’s amended definition of an “established business
relationship,” as further discussed below.
Applicability of Do-Not-Call Rules

This article will provide an overview of the new federal donot-call rule, which revises the current Telephone Consumer
Protection Act of 1991 (“TCPA”) rules, and adopts new
rules to provide consumers with several options for
avoiding unwanted telephone solicitations. In general, the
new do-not-call rules and call abandonment rules take effect
on October 1, 2003. The rule also amends existing FCC
provisions on unsolicited fax advertisements, which will be
discussed first in this article.

The FCC rule generally applies to calls made to residential
numbers and covers all “telephone solicitations,” including
those made by financial institutions. The rule defines
“telephone solicitation” broadly to mean the “initiation of a
telephone call or message for the purpose of encouraging
the purchase or rental of, or investment in, property, goods
or services.” All such telephone calls are covered including
those made using an automatic telephone dialing system or
an artificial or prerecorded voice. The term does not include
calls made to any person with that person’s prior express
invitation or permission, or with whom the caller has an
established business relationship. Calls by or on behalf of a
tax-exempt nonprofit organization are also exempt.

Unsolicited Fax Advertisements

General prohibition

The FCC final rule contains a provision eliminating the
“established business relationship” exception to its
unsolicited fax advertising rules. Due to the significant
amount of controversy generated by this change, which
would have prohibited any business, including trade
associations, from sending any fax containing an
advertisement to any person without first obtaining signed,
written consent, the FCC on its own issued a
reconsideration order essentially delaying the effective date
of this change to January 1, 2005. The regulations were to
take effect on August 25, 2003. Therefore, until the

The rule provides that no person or entity shall initiate a
telephone solicitation to:
(a) any residential telephone subscriber before the
hour of 8 a.m. or after 9 p.m. (local time at the
called party’s location) or
(b) a residential telephone subscriber who has
registered his or her telephone number on the
national do-not-call registry maintained by the
FTC.
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Financial institutions need to have procedures in place
before October 1, to ensure that they do not call a phone
number placed on the national do-not-call registry within
the last 90 days. This provision essentially requires
telemarketers to employ a version of the registry obtained
not more than three months before any call is made. Thus,
telemarketers will be required to update their lists at least
quarterly. Instead of making the list available on specific
dates, the registry will be available for downloading on a
constant basis so that telemarketers can access the registry
at any time. A registration on the do-not-call registry must
be honored for a period of five years.
The only information telemarketers will receive from the
national do-not-call registry will be the registrant’s
telephone number. Lists of numbers by area code may be
obtained from the FTC, with no charge for up to five area
codes. After the first five, the annual cost for companies to
access phone numbers in the registry will be $25 per area
code, up to a maximum annual fee of $7,375 to access
phone numbers for the entire country. Companies may start
to access the registry beginning September 1 at www.
telemarketing.donotcall.gov. (The website was still under
construction at the time we went to press.)
The final rule also establishes a “bright line” test for which
corporate divisions, subsidiaries and affiliates would be
treated as separate sellers for purposes of paying for access
to the national registry. These entities would be considered
separate sellers if: 1) they are separately incorporated or,
for a non-corporate entity such as a partnership, they are a
similarly distinct legal entity; and 2) they have different
names or market their products under different names.
In addition to allowing residential land line numbers be
placed on the do-not-call registry, consumers are also
allowed to register wireless telephone numbers.
Consequently, for the narrow purposes of this rule only, it is
presumed that wireless subscribers who ask to be put on the
national do-not-call list are “residential subscribers.” The
FCC rule provides further clarification that the time-of-day
restrictions and company specific do-not-call lists also apply
to calls made to wireless telephone numbers.

Safe Harbor
A telemarketer will not be liable for violating this
requirement if:
(a) it can demonstrate that the violation is a result of
error and that as part of its routine business
practices, it meets the following standards: written
procedures are in place for compliance with the
new rules, personnel are trained, a list of telephone
numbers that the seller may not contact are
maintained and recorded, a documented process is
in place to prevent telephone solicitations to any
telephone number on any do-not-call list, and a
process is in place ensuring that the national donot-call database that is purchased from the FTC is
not sold, rented, leased, purchased, or used in any
manner or for any purpose not contemplated in the
law;
(b) it has obtained the subscriber’s prior express
invitation or permission (such permission must be
evidenced by a signed, written agreement between
the consumer and the seller); or
(c) the telemarketer making the call has a personal
relationship (meaning any family member, friend,
or acquaintance) with the recipient of the call.
The safe harbor provisions, however, do not extend to
referrals to persons that do not have a personal relationship
with the telemarketer nor to calls made to set “face-to-face”
appointments. Consequently, such calls must comply with
the do-not-call rules.
It is important to keep in mind that calls not falling within
the definition of a “telephone solicitation” to consumers on
the national do-not-call registry are not precluded by these
rules. Consequently, telemarketers may continue to contact
consumers on the national do-not-call list with whom they
have an “established business relationship”.
The rules amend the previous definition of “established
business relationship” to now mean a prior or existing
relationship formed by a voluntary two-way communication
between a person or entity and a residential subscriber with
or without an exchange of consideration, on the basis of the
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subscriber’s purchase or transaction with the entity within
the 18 months preceding the date of the call or on the basis
of the subscriber’s inquiry or application regarding products
or services offered by the entity within the three months
immediately preceding the date of the call, which
relationship has not been previously terminated by either
party.

specific list requirement allows consumers the ability to
request that they not be called by entities that would
otherwise fall within the established business relationship
exemption. Company specific do-not-call requests must
now be retained for five years, reduced from the previous
ten-year requirement.
Relationship to state laws

Based on supplementary information and conversations the
American Bankers Association had with FTC and FCC
staff, so long as there is some activity on the account, e.g.
interest paid on a deposit account, bill paid, or statement
sent, the activity is considered a “transaction” and the
relationship is “established” and subject to the exemption.
The relationship continues to be exempt, as stated above, for
18 months after the last transaction.
Company-specific requirements
Telemarketers must continue to follow existing companyspecific do-not-call rules in addition to compliance with the
new do-not-call rules. The FCC believes the companyspecific requirement is supplemental to the do-not-call
registry maintained by the FTC. Maintaining the company-

The FCC has determined that its rules establish a minimum
standard for all states and any calls to a consumer are
subject to the national do-not-call registry requirements.
Consequently, for states that have not adopted any do-notcall rules, the national do-not-call rules will govern
exclusively. For states that have adopted do-not-call
regulations (like Wisconsin), the federal rules constitute a
floor and, as a result, supercede all less restrictive state donot-call rules. States with more restrictive do-not-call rules
will govern intrastate telemarketing; however, to the extent
a state law is inconsistent with the FCC’s rules, the state law
is likely preempted for purposes of interstate calls.
Copies of the FCC rule may be obtained from WBA’s
Tiffyn Riese at 608/441-1207 or triese@wisbank.com.n

REGULATORY SPOTLIGHT
Agencies Issue Advance Notice of Proposed
Rulemaking on New Basel Accord.
The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System (FRB),
the Federal Deposit Insurance Corporation (FDIC), and the
Office of Thrift Supervision (OTS) (collectively, the
Agencies) are setting forth for industry comment their
current views on a proposed framework for implementing
the New Basel Capital Accord in the United States. In
particular, this advance notice of proposed rulemaking
(ANPR) describes significant elements of the Advanced
Internal Ratings-Based approach for credit risk and the
Advanced Measurement Approaches for operational risk
(together, the advanced approaches). The ANPR specifies
criteria that would be used to determine banking
organizations that would be required to use the advanced
approaches, subject to meeting certain qualifying criteria,
supervisory standards, and disclosure requirements. Other
banking organizations that meet the criteria, standards, and
requirements also would be eligible to use the advanced
approaches. Under the advanced approaches, banking
organizations would use internal estimates of certain risk
components as key inputs in the determination of their
regulatory capital requirements. Comments must be
received no later than 11/03/2003. Copies may be obtained

from WBA or viewed at www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 68, No. 149, 08/04/2003, 4589945948.

Agencies Issue Draft Supervisory Guidance On
Proposed Capital Standards.
The OCC, FRB, FDIC, and OTS (the Agencies) are
publishing for comment two documents that set forth draft
supervisory guidance for implementing proposed revisions
to the risk-based capital standards in the United States.
These proposed revisions, which would implement the New
Basel Capital Accord in the United States, are published as
an advance notice of proposed rulemaking (ANPR)
discussed by the previous item in “Regulatory Spotlight.”
Under the advanced approaches for credit and operational
risk described in the ANPR, banking organizations would
use internal estimates of certain risk components as key
inputs in the determination of their regulatory capital
requirements. The Agencies believe that supervisory
guidance is necessary to balance the flexibility inherent in
the advanced approaches with high standards that promote
safety and soundness and encourage comparability across
institutions.
The first document sets forth Draft Supervisory Guidance
on Internal Ratings-Based Systems for Corporate Credit
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In this issue, read the “Special Focus” section for an update on the OCC’s real estate lending standards. Next, check the
“Regulatory Spotlight” section for the new HOEPA dollar threshold for 2004. Finally, look to the “Compliance Notes”
section for information on backup withholding rates and the new $20 bill.n

SPECIAL FOCUS
OCC Issues Additional Guidance on Real
Estate Lending Standards.
Notice 2003-9
I. Introduction
The OCC recently issued additional guidance on its real
estate lending standards applicable to commercial and
construction loans. The guidance reiterates and expands
existing guidance contained in Appendix B of the
“Commercial Real Estate and Construction Lending”
booklet of the Comptroller’s Handbook.
The expanded guidance is issued in response to numerous
inquiries the OCC has received on three specific issues:
(1) The proper calculation of a loan-to-value (LTV) ratio
when multiple properties secure a loan; (2) The
supervisory LTV limit for a finished lot loan; and (3)
Classifying high loan-to-value (HLTV) loans for reporting
purposes. In addition, the guidance defines a finished lot
loan for lending standard purposes, addresses risk
management insurance products and discusses
nonconforming loan amounts. This article outlines the
information contained in the expanded guidance.
II. Supervisory Loan-to-Value Limits
A. Calculation of a Loan-to-Value Ratio When
Multiple Properties Secure a Loan
The calculation of the loan-to-value ratio is
complicated when two or more properties with
different supervisory LTV limits secure a loan.
Appendix A of the lending standards states, “the
appropriate maximum loan amount under the
supervisory loan-to-value limits is the sum of each
property, less senior liens, multiplied by the
appropriate loan-to-value limit for each property.”

The confusion surrounding this calculation concerns the
order in which the arithmetic calculations are
performed. The correct way to perform this calculation
is to multiply each property by the appropriate
supervisory LTV ratio, then deduct any existing senior
liens associated with the property, and finally add the
individual results. If the total exceeds the loan amount,
the loan conforms to the supervisory limits. If the
results are less than the loan amount, a nonconforming
HLTV loan exists.
For example, if a collateral pool is comprised of raw
land valued at $75,000 (subject to a $25,000 prior lien),
and an improved commercial property valued at
$250,000 (subject to a $125,000 prior lien) the total
aggregate amount that could be loaned against the
collateral pool and conform to the supervisory LTV
limit is $111,250.1
($75,000 X 0.65) - $25,000 = $23,750
($250,000 X 0.85) - $125,000 = $87,500
$111,250
B. Supervisory LTV Limit for Finished and Buildable
Lot Loans
Questions also have arisen about the supervisory LTV
for “finished lots” and “buildable lots.” The crux of the
issue involves terminology and timing. When the
standards were issued in December 1992, loans for
finished lots and buildable lots were included in land
development loans.

1 12

CFR 34, Subpart D, Appendix A establishes conforming supervisory
LTV limits for different property types. The LTV limit for: raw land is
65 percent; land development – 75 percent; commercial, multifamily
and other nonresidential construction - 80 percent; 1- to 4-family
residential construction - 85percent; improved property - 85 percent; and
owner-occupied 1- to 4-family and home equity – less than 90 percent.
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A land development loan is defined in 12 CFR 34,
Subpart D, as “an extension of credit for the purposes of
improving unimproved real property prior to the
erection of structures. The improvement may include
the laying or placing of sewers, water pipes, utility
cables, streets, and other infrastructure necessary for
future development.” Finished lot loans and buildable
lot loans are synonymous with land development loans.

The aggregate amount of a bank’s HLTV loans (the
bank’s “basket” for nonconforming loans) should not
exceed 100 percent of the bank’s total capital as defined
in 12 CFR 3.2(e).2
Within this basket of nonconforming loans, the
aggregate amount of all non-1- to 4-family residential
loans should not, collectively, exceed 30 percent of total
capital. This segment is generally described as the
commercial basket.

The supervisory LTV ratio for a land development loan,
a finished lot loan, or a buildable lot loan is 75 percent.
The LTV ratio remains at 75 percent until construction
of a permanent building commences.

The commercial basket includes the following types of
loans:
•
•

The OCC has received inquiries concerning the
conversion of a raw land loan and when the 65 percent
supervisory ratio level is increased to a higher ratio. A
bank may use the higher appropriate LTV ratio when
actual construction begins on the next phase of
development. For example, a bank may advance 65
percent for raw land and up to 75 percent when
converting the raw land into finished lots. A bank may
advance up to 80 percent of the appraised value when
construction of a permanent commercial, multifamily or
other non-residential building commences or up to 85
percent when construction of 1- to 4- family residences
commences.

•
•

The remainder of the basket (up to 100 percent) is
available for all categories of nonconforming loans on
1- to 4-family residential property, including:
•

C. Classifying High Loan-to-Value (HLTV) Loans for
Reporting Purposes

•

HLTV loans are loans that exceed the supervisory loanto-value limits. Because bankers and examiners
continue to seek clarification on this topic, we are
providing a recap of what banks should do to comply
with the lending standards.
Banks are expected to identify and record all HLTV
loans and report these loans to the board of directors at
least quarterly. A loan continues to be designated
HLTV until the LTV ratio falls below the supervisory
limit either through principal reduction or collateral
appreciation.

Raw land with a LTV ratio greater than 65 percent.
Commercial land development with a LTV ratio
greater than 75 percent.
Commercial, multifamily, and other nonresidential
construction with a LTV ratio greater than 80
percent.
Improved property3 with a LTV ratio greater than
85 percent.

•
•

Raw land rezoned for development with a LTV
ratio greater than 65 percent.
Land development loans with a LTV ratio greater
than 75 percent.
Construction loans with a LTV ratio greater than 85
percent.
Loans on non-owner-occupied property with a LTV
ratio greater than 85 percent.

Total capital means the sum of a national bank’s core (Tier 1) and
qualifying (Tier 2) capital elements.
3Farmland, ranchland, timberland or agricultural production facilities
being actively managed; multi-family (5 or more units) residential units;
completed commercial property available for occupancy; and other
income-producing property available for occupancy.
2
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•

Permanent mortgages and home-equity loans on
owner-occupied property equal to or exceeding 90
percent LTV, without mortgage insurance, readily
marketable collateral or other acceptable collateral.

Comptroller’s Handbook, November 1995 may be viewed
at www.occ.treas.gov/handbook/realcon.pdf. OCC
Bulletin 99-38 may be viewed at www.occ.treas.gov/ftp/
bulletin/99-38.doc.

III. Nonconforming Loan Amounts

IV. Insurance Products for Mortgages or Home-Equity
Loans

Finally, the entire amount of a nonconforming loan is to
be included in the nonconforming basket, not just the
portion exceeding the supervisory LTV limit. Further, if a
bank holds a first and second lien on a parcel of real estate
and the combined loans exceed the appropriate LTV ratio,
both loans should be included in a bank’s basket. Refer to
the “Commercial Real Estate and Construction Lending”
booklet of the Comptroller’s Handbook, November 1995,
and OCC Bulletin 99–38, dated October 13, 1999, for
additional clarification on this matter. The “Commercial
Real Estate and Construction Lending” booklet of the

Over the past few years, new insurance products have
been introduced to help banks mitigate the risks of HLTV
loans. To date, the insurance products have been confined
to nonconforming 1- to 4- family residential loans. Some
of these products may provide sufficient credit
enhancement to reduce the LTV ratio to conform to the
supervisory limits. Insurance policies that reduce the LTV
to 89.99 percent or lower on an individual loan basis will
generally be accepted by the OCC.n

REGULATORY SPOTLIGHT
Agencies Request Comment on Interagency
Guidance Regarding Unauthorized Access to
Customer Information.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS), (collectively, the Agencies)
are requesting comment on proposed guidance entitled
Interagency Guidance on Response Programs for
Unauthorized Access to Customer Information and
Customer Notice (the proposed Guidance). The proposed
Guidance is meant to build upon the Interagency
Guidelines Establishing Standards for Safeguarding
Customer Information (Safeguarding Guidelines).
The Safeguarding Guidelines were published to fulfill a
requirement in section 501(b) of the Gramm-Leach-Bliley
Act in which Congress directed the Agencies to establish
standards for financial institutions relating to
administrative, technical, and physical safeguards to: (1)
Insure the security and confidentiality of customer records
and information; (2) protect against any anticipated threats
or hazards to the security or integrity of such records; and
(3) protect against unauthorized access to or use of such
records or information that could result in substantial harm
or inconvenience to any customer.
The proposed Guidance interprets section 501(b) of the
Gramm-Leach-Bliley Act and the provisions of the

Safeguarding Guidelines noted above. It describes the
Agencies’ expectations that every financial institution
develop a response program to protect against and address
reasonably foreseeable risks associated with internal and
external threats to the security of customer information
maintained by the financial institution or its service
provider. The proposed Guidance further describes the
components of a response program, which includes
procedures for notifying customers about incidents of
unauthorized access to customer information that could
result in substantial harm or inconvenience to the
customer. The proposed Guidance provides that a
financial institution is expected to expeditiously
implement its response program to address incidents of
unauthorized access to or use of customer information.
Comments must be submitted by 10/14/2003. Copies may
be obtained from WBA or viewed at www.gpoaccess.gov/
fr/index.html. Federal Register, Vol. 68, No. 155,
08/12/2003, 47955-47960.

FRB Issues Final Rule on Regulation Z
Official Staff Commentary.
The FRB has issued a final rule amending the staff
commentary that interprets the requirements of Regulation
Z (Truth in Lending). The FRB is required to adjust
annually the dollar amount that triggers requirements for
certain home mortgage loans bearing fees above a certain
amount. The Home Ownership and Equity Protection Act
of 1994 (HOEPA) sets forth rules for home-secured loans
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In this issue, read the “Special Focus” section for an overview of changes to Regulation B. Next, turn to the “Regulatory
Spotlight” section for information on Regulation D. Finally, check out the “Compliance Notes” section which reports that
Treasury will not make any changes to CIP rules regarding certain identification documents and record retention
requirements.n

SPECIAL FOCUS
FRB Makes Changes to Regulation B.
Notice 2003-10
I. Introduction
This spring, the Board of Governors of the Federal
Reserve System (FRB) published a final rule amending
Regulation B (12 CFR 202). Regulation B implements the
Equal Credit Opportunity Act. Among other things, the
final rule retains the general prohibition against inquiring
about, or noting, applicant characteristics for nonmortgage
credit transactions, and creates an exception when such
data is collected for the purpose of conducting a self-test.
The final rule also requires creditors to retain certain
records related to prescreened solicitations for 25 months,
to enable federal financial enforcement agencies to assess
whether or how national origin, race, age, or other
prohibited bases of discrimination under the ECOA are
taken into account in prescreened solicitations. In
addition, the official staff commentary has been amended
to provide supplemental clarification to the various
changes in the regulation. It should also be noted that
some reorganization and renumbering of the regulation
has occurred.
This article provides a general overview of certain
changes to the regulation and official staff commentary.
However, each financial institution should carefully
review the details of all the changes and analyze the
impact based upon that institution’s particular operation.
Institutions should be undertaking work now to conform
to these changes as the mandatory compliance date is
April 15, 2004.
II. Changes in Certain Definitions
A. Adverse Action (on a Class of Accounts)

Prior to the final rule, Section 202.2(c)(1)(ii), addressing
adverse action on a class of accounts, provided that
adverse action included a creditor’s termination of, or
unfavorable change to, the terms of an account, unless the
action affected “all or a substantial portion of a class of
the creditor’s accounts.” Thus, no adverse action notice
was required if the action affected “all or substantial
portion of a class of the creditor’s accounts.
However, under the final rule, “substantial portion” was
changed to “substantially all” to clarify that a creditor’s
action must affect the overwhelming majority of accounts
in a designated class to be excluded from the definition of
adverse action. It should be noted, though, that this
exclusion does not apply when the creditor’s action is
based on individual credit characteristics of affected
accountholders.
At the time we went to press, the FRB expected to request
supplemental comment on guidance for defining a “class
of accounts.”
B. Application
Under the proposed rule, Section 202.2(f) containing the
definition of application was to include a request for a
preapproved loan under procedures in which a creditor
issues creditworthy persons a written commitment to
extend credit up to a designated amount that is valid for a
designated period of time, even if subject to conditions.
However, in the final rule, the proposed language on
preapprovals is instead included in the official staff
commentary, which clarifies that certain preapprovals are
covered by the definition of application. This change is
one of the most significant among all the changes
contained in the final rule, as applications are treated
differently from inquiries for the purposes of adverse
action notices, collection of government monitoring
information and certain other requirements.
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Regulation B defines an application as an oral or written
request for credit made in accordance with procedures
established by the creditor for the type of credit requested.
These procedures may include an institution’s written
policy and actual practices. The institution’s policy and
practice will determine whether an inquiry becomes an
application.
Regulation B makes clear that inquiries (or
prequalification requests) are not applications. However, if
the creditor evaluates information, makes a decision, and
communicates a decision to the applicant, it will become
an application regardless of the amount of information
collected by the lender, the lender’s application
procedures, whether fees have been paid, whether any
specific property or loan amount has been identified, or
whether the communication is written or verbal.
The FRB provides the following examples of inquiries v.
applications:
“For instance, a creditor may treat the request as an
inquiry if the creditor provides general information,
such as loan terms and the maximum amount a
consumer could borrow under various loan programs,
explaining the process the consumer must follow to
submit a mortgage application and the information the
creditor will analyze in reaching a credit decision.”
“On the other hand, a creditor has treated a request as
an application, and is subject to the adverse action
notice requirements of Section 202.9 if, after
evaluating information, the creditor decides that it
will not approve the request and communicates that
decision to the consumer. For example, [if in
reviewing a request for prequalification,] a creditor
tells the consumer that it would not approve an
application for a mortgage because of a bankruptcy in
the consumer’s record, the creditor has denied an
application for credit.”
The new comment 5 to Section 202.2(f) provides
examples which clarify that a “preapproval” request is an

application request if: (1) the institution reviews the
request under a program, under which institution analyzes
creditworthiness, and issues a written commitment valid
for a stated time to extend a loan up to specified amounts;
and (2) the only conditions permitted are to identify the
collateral, have no material change in financials and
normal conditions for that type of loan not related to
applicant’s creditworthiness; or (3) the institution
evaluates creditworthiness and determines person does not
qualify. Thus, as long as prospective applicants are being
encouraged to proceed, lenders have reasonable discretion
in defining what constitutes an application versus a lender
communicating or giving the impression that the loan
would not be approved.
C. Creditor
Under the final rule, the definition of creditor in Section
202.2(l) changes the reference from one who “regularly
participates in the decision of whether or not to extend
credit” to one who “regularly participates in a credit
decision, including setting the terms of the credit.” This
includes those making the decision to extend or deny
credit and those who negotiate and set credit terms with
the consumer. However, under the commentary, the
definition of creditor excludes a potential assignee who
establishes underwriting guidelines for its purchases but
does not influence individual credit decisions. In addition,
those who refer applicants to creditors, or select or offer to
select creditors for applicants, must also comply with the
general rules prohibiting discrimination and against
discouraging applications.
III. Changes in Certain Other Rules
A. Form of Disclosures
Under the final rule, new Section 202.4(d) generally
requires written notices and other disclosures to be
provided in a clear and conspicuous manner and in a form
an applicant may retain. This means that the disclosures
must be presented in a reasonably understandable format
in a way that does not obscure the required information. In
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addition, there is no minimum type size, but they must be
legible.
Disclosures contained in a credit application such as the
option not to list income from alimony, child support, or
separate maintenance, and to the collection of information
about an applicant’s national origin, race, sex, marital
status, and age for mortgage credit are exempt from the
retention requirement.
In addition, the final rule creates Section 202.4(e), which
states that disclosures may be made in languages other
than English so long as they are available in English upon
request.
B. Requests for Information
Under the final rule, Section 202.5 retains the general
prohibition against creditors’ inquiring about, or noting,
an applicant’s sex, race, color, religion, or national origin
for nonmortgage credit products. However, the final rule
permits collection of such information in nonmortgage
credit transactions if the strict self-testing rules in section
202.15 are met. The data collected for the self-test may
not be used in any aspect of a credit transaction.
C. Rules Concerning Evaluation of Applications
Under the final rule, Section 202.6(b)(8) and its
commentary are created to provide clarification on
evaluations of applications and marital status. The final
rule states that except as otherwise permitted by or
required by law, a creditor shall evaluate married and
unmarried applicants by the same standard; and in
evaluating joint applicants, a creditor shall not treat
applicants differently based on the existence, absence, or
likelihood of a marital relationship between the parties.
Thus, except where state law intervenes, a creditor must
evaluate married and unmarried applicants by the same
standards. Therefore, the final rule does not change an
institution’s underwriting procedures when dealing with
married Wisconsin residents when one of the spouses
applies for credit.
D. Signature of Spouse or Other Person
Section 202.7(d)(1) and its commentary in the final rule
provide guidance on how to evidence applicants’ intent to
apply for joint credit. A creditor may not presume
applications are for joint credit. Instead, the evidence must
expressly reflect the applicant(s) intent of a joint
application. The final rule states that signatures on a joint
financial statement verifying the veracity of information is
not sufficient to establish intent to apply for joint credit.
However, signatures or initials on a credit application
evidencing intent to apply for joint credit is acceptable.

E. Notifications
Section 202.9(b)(2) and its commentary, as revised under
the final rule, clarify that whether a creditor’s denial of
credit is based on the creditworthiness of the applicant, a
joint applicant, or guarantor, the reasons for adverse action
must be specific.
For example, a general statement that “the guarantor did
not meet the creditor’s standards of creditworthiness” is
insufficient.
In addition, even though the primary applicant receives
the notice, specificity is nonetheless required when the
reason relates to another. The FRB states in the preamble
to the final rule, “When a person agrees to be a coapplicant, guarantor, or similar party, however, there is (or
should be) a general understanding that information will
be shared.”
With regard to notifications and credit scoring, the
commentary provides several points of clarification.
Firstly, in a combined credit scoring and judgmental
system where an applicant is neither approved nor denied
based on the first component of the system, but is denied
based on the second component, the adverse action
reasons must come from both components of the system.
Secondly, when applications are automatically denied
based on the first component and are not forwarded to the
judgmental component, the adverse action reasons must
come solely from the first component.
Thirdly, when the application passes the first component,
and is automatically forwarded to the judgmental
component, and is denied based on the judgmental
component, the adverse action reasons must come solely
from the judgmental component.
Fourthly, when the creditor utilizes a scorecard with “gray
bands” and credit is denied, the adverse action reasons
must come from both the credit scoring component and
the judgmental component of the system. (Gray band
means the applicant’s score does not pass or fail the credit
scoring system component but falls within a range where
referral to an analyst for judgmental review is required.)
Finally, with regard to incomplete applications, a creditor
is not required to provide a notice of incompleteness for
incomplete “preapprovals” that meet the definition of
application under new comment 5 to Section 202.2(f), as
discussed earlier.
F. Record Retention of Prescreened Solicitations
The final rule creates new Section 202.12(b)(7) to require
record retention for certain information used in

October 2003 l 3

WBA COMPLIANCE JOURNAL

prescreened credit solicitations so that enforcement
agencies can review and analyze creditors’ possible use of
prohibited bases in connection with such solicitations.
The rule requires creditors to retain, for 25 months,
records related to the text of the solicitation, the criteria
used to select potential customers for prescreened
solicitations, and correspondence related to consumer
complaints. However, remember that the Fair Credit
Reporting Act’s three-year rule for retaining criteria used
to select consumers may also apply.
G. Information for Monitoring Purposes
Section 202.13 has been revised to reflect changes
regarding categories of information collected for
government monitoring purposes. Ethnicity, which is a
new category, requires creditors to request data on
whether or not individuals are Hispanic or Latino. In
addition, there now are five racial designations: American
Indian or Alaska Native; Asian; Black or African
American; Native Hawaiian or Other Pacific Islander; and
White. Furthermore, the option of designating “Other,”
has been eliminated, as has been the category of “National
Origin” (although “National Origin” is still used
elsewhere in the regulation). Finally, respondents must be
offered the option of selecting more than one racial
designation.
The secondary market application form has been revised
to comply with these changes, but shall not be used until
January 1, 2004.
The commentary to Ssection 202.13 has also been revised
to clarify several points regarding treatment of
applications and government monitoring information. It

indicates that applications received by telephone or
electronic means are now treated in the same manner as
they are treated under the Home Mortgage Disclosure Act
and Regulation C. Thus, a creditor that accepts an
application by telephone or mail must request monitoring
information. However, a creditor that accepts an
application by mail may not make a special request for the
information if the applicant has failed to provide it on the
form returned to the creditor.
In addition, if the face of the application does not indicate
that it was received by mail, telephone or via electronic
medium, the creditor should indicate on the form how the
application was received. Furthermore, if the application
is taken through an electronic medium that allows the
creditor to see the applicant, the creditor must treat the
application as taken in person. However, if the applicant
applies through an electronic medium without video
capability, the creditor must treat the application as if
received by mail.
IV. Conclusion
While this article does not discuss every change that
Regulation B has undergone, it is clear that some of these
changes could have significant impact on your
institution’s practices. In order to be ready for the April
15, 2004 mandatory compliance date, institutions need to
review all of the changes to the regulation and begin to
prepare now.
Copies of the complete final rule may be obtained from
WBA’s Tiffyn Riese at 608/441-1207 or
wbalegal@wisbank.com. It may also be viewed online at
http://www.gpoaccess.gov/fr/index.html.n

REGULATORY SPOTLIGHT
Agencies Issue Interim Final Rule and Seek
Comment on Risk-Based Capital Standards.

Standards Board Interpretation No. 46, Consolidation of
Variable Interest Entities (FIN 46).

The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
are amending their risk-based capital standards by
providing an interim capital treatment for assets in assetbacked commercial paper (ABCP) programs that are
consolidated onto the balance sheets of sponsoring banks,
bank holding companies, and thrifts (collectively,
sponsoring banking organizations) as a result of a recently
issued accounting interpretation, Financial Accounting

The interim capital treatment allows sponsoring banking
organizations to remove the consolidated ABCP program
assets from their risk-weighted asset bases for the purpose
of calculating their risk-based capital ratios. Sponsoring
banking organizations must continue to hold risk-based
capital against all other risk exposures arising in
connection with ABCP programs, including direct credit
substitutes, recourse obligations, residual interests, longterm liquidity facilities, and loans, in accordance with
each agency’s existing risk-based capital standards. In
addition, any minority interests in ABCP programs that
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This issue’s “Special Focus” section contains a very important article that addresses Wisconsin’s new Universal Bank
Act. Along with provisions permitting certain state chartered financial institutions to convert to a universal bank, the Act
fixes the wage lien problem and removes a glitch in new Wisconsin UCC Article 9. Next, check the “Compliance Notes”
section regarding the availability of publications on Corporate Governance. Also, read the “Questions and Answers”
section for a brief refresher on HOEPA. Finally, note the insert regarding CLE credits for WBA educational programs.n

SPECIAL FOCUS
THE NEW UNIVERSAL BANK ACT
Notice 2003-11

Expanding Opportunities and Fixing
Problems
After several years of more twists and turns and ups and
downs than a roller coaster at Great America, the
Legislature and the Governor finally passed and signed the
new Universal Bank Act. New powers for universal banks
were a legislative priority of the WBA for several years.
The Universal Bank Act was published in November as
2003 Wisconsin Act 63.
In addition to granting new powers for universal banks,
the Universal Bank Act also fixes the “wage lien problem”
by granting limited priority to wage liens over prior liens
of financial institutions and other commercial lenders and
by removing a glitch in new Wisconsin UCC Article 9
which in effect converted subordinate wage liens to
superior wage liens.

commercial lenders were not given a similar protection.
They were left subordinate to all wage liens. Then, in
2001, new Wisconsin UCC Article 9 passed the
Legislature with a drafting glitch which in effect
converted subordinate wage liens into superior liens. This
caused a new concern for financial institutions. It became
imperative that the Legislature fix the wage lien problem.
New Wage Lien Priority
The legislative fix of the wage lien problem includes a
new limited priority for subsequent wage liens over prior
liens held by financial institutions and other commercial
lenders. These new wage lien provisions are effective
December 1, 2003.
•

A wage lien has priority over all other liens
originated after the wage lien takes effect. This
is unchanged from prior law.

•

A lien held by a financial institution or other
commercial lending institution originated before
a wage lien takes effect has priority over the
subsequent wage lien except for the new limited
priority given to subsequent wage liens described
below. Under prior law only liens of financial
institutions were given priority. Now, other
commercial lending institutions have similar
priority.

•

A subsequent wage lien has limited priority over
a prior lien of a financial institution or other
commercial lender up to the first $3,000 of
unpaid wages earned by an employee within the
last 6 months. The 6 month period is measured
from the date on which the employee files a wage

NEW WAGE LIEN PROVISIONS
First, A Little History
In discussing the “wage lien problem,” it may be helpful
to provide a brief historical perspective. In 1998, the
Wisconsin Court of Appeals decided in the Pfister case
that a wage lien has priority over all other liens, including
prior liens held by financial institutions. This caused great
concern on the part of financial institutions. Later in 1998,
the Wisconsin Legislature reversed the Pfister case and
provided that a wage lien does not have priority over prior
liens originated by financial institutions. Other
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claim or the date on which the State receives the
wage claim. This is a significant change from
prior law and gives subsequent wage liens a
limited priority over prior liens of financial
institutions and other commercial lenders.
•

A wage lien has priority over all other liens
(other than liens held by financial institutions
and other commercial lending institutions)
originated before the wage lien takes effect.
This is unchanged from prior law except that the
protection for financial institutions is now
extended to other commercial lending
institutions. Only financial institutions and other
commercial lending institutions are given
protections over subsequent wage liens except for
the limited priority for subsequent wage liens of
$3,000.

•

Employee means any person employed by an
employer, except that employee does not include
an officer or director of a corporation, a member
or manager of a limited liability company, a
partner of a partnership or the owner of a sole
proprietorship. This is unchanged from prior
law. Employee does not include any person
employed in a managerial, executive, or
commission sales capacity or in any capacity in
which the person is privileged to confidential
matters involving the employer-employee
relationship. This a change from prior law.

•

Employer means any person (including an
entity) engaged in any activity, enterprise or
business employing one or more persons in
Wisconsin.

Existing Liens Held By Financial Institutions
A Few Key Definitions
•

Financial institution means a bank, savings
bank, savings and loan association and credit
union. This is unchanged from prior law.

•

Other commercial lending institution means an
insurance company, finance company, mortgage
banker, small business investment corporation,
pension fund or other lender which provides
commercial loans in this state. This is a new
definition.

•

Wages mean compensation to employees for
personal services, including salaries,
commissions, holiday and vacation pay, overtime
pay, severance pay, bonuses and other similar
advantages agreed upon by the employer and the
employees or provided by the employer as an
established policy. This is unchanged from prior
law.

The Act preserves the current superpriority of existing
liens held by financial institutions over subsequent wage
liens in two ways. First, the new limited priority for
subsequent wage liens of $3,000 for each employee first
applies to wage liens which take effect on or after
December 1, 2003. Wage liens in existence before
December 1, 2003, do not receive the benefit of the new
limited priority. Second, the new limited priority for
subsequent wage liens of $3,000 for each employee does
not apply to prior liens of financial institutions which
were in existence before December 1, 2003. In other
words, prior liens of financial institutions which
originated before December 1, 2003, continue to have
complete priority over subsequent wage liens. This is a
very important protection for financial institutions and in
effect makes the new wage lien law prospective only with
respect to financial institutions.
This protection for existing liens of financial institutions
in effect before December 1, 2003, also extends to
amounts advanced by a financial institution in the future
under a contract entered into before December 1, 2003.
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This protection for prior liens securing existing contracts
applies even though the future amount advanced is made
after the wage lien takes effect so long as the contract was
entered into before December 1, 2003. This protection
also applies to any extension or renewal of such contracts.
Typical contracts secured by prior liens which should
receive protection under this provision include revolving
loan agreements, construction loan agreements and similar
contracts under which financial institutions agreed to
advance amounts in the future. It is doubtful that such
contracts would include mortgages or security agreements
which simply contain future advance clauses or include
new loans made under contracts entered into on or after
December 1, 2003, unless those contracts were renewals
or extensions of prior contracts entered into before
December 1, 2003.

•

Revising collateral requirements for certain
commercial borrowers to make more likely that
there will be sufficient collateral based on the
realizable value of the collateral after default to
cover both the amount of the indebtedness and
any payment required from liquidation of those
assets for unpaid wages of $3,000 for each
employee. This practice may require additional
collateral for loans to certain commercial
borrowers.

•

Requiring personal guarantees from business
owners to further secure loans to certain
commercial borrowers. Personal guaranties from
the principals of a company can be an important
source of repayment in the event of a default and
may discourage those principals from allowing
their company to engage in a practice of not
paying wages to employees.

•

Adding a provision to commitment letters stating
that as a condition to funding all wages due to
employees within the last 6 months (or longer
period of time) preceding the date of closing
must be paid in full, including an officer's
certificate from the borrower stating its
compliance with this condition.

•

Periodic monitoring of commercial borrowers
regarding the payment of wages to employees
and the number of employees.

•

Modifying commercial loan agreements and
security agreements to include certain additional
representations, warranties and covenants by
commercial borrowers regarding employees and
employee wages. These additional provisions
may include the following:

The UCC Article 9 Fix
The new wage lien law fixes the Wisconsin UCC Article 9
drafting glitch which prevented the discharge of
subordinate wage liens in connection with a lender's sale
of collateral under new UCC Article 9. This drafting glitch
in effect converted subordinate wage liens to superior
wage liens at the time a lender attempts to sell collateral
after a default under UCC Article 9. The fix was effective
November 6, 2003.
Practices and Procedures
Financial institutions should consider revising their
commercial lending practices and procedures to take into
account the possibility that their prior UCC liens and prior
mortgages may in some cases be subordinate to
subsequent wage liens of $3,000 for each employee.
Some of the revised practices and procedures for lenders
to consider include the following:
•

•

Undertaking additional due diligence with
respect to certain prospective commercial
borrowers to determine their past practices
regarding the payment of wages to employees
and to determine the number of employees. This
should help the financial institution underwrite
the loan and quantify the financial institution's
possible future loss to a limited priority wage lien
of $3,000 for each employee.
Requiring additional collateral to secure loans
from certain commercial borrowers which may
be at greater risk for the nonpayment of
employee wages. The availability of additional
collateral may help assure the repayment of the
loan as well as the payment of any future wage
liens of $3,000 for each employee.

“Borrower represents and warrants to Lender
that on the date of this Agreement and on the
date of each Loan under this Agreement
there are no unpaid wages to employees of
Borrower, and there are no outstanding
wages liens filed against Borrower under
Section 109.09, Wis. Stats..”
“Borrower shall furnish to Lender such
reports regarding the payment of wages to
employees by Borrower and the number of
employees as Lender may from time to time
request, and without request shall furnish to
Lender a written report immediately upon
any material increase in the number of
employees, the failure of Borrower to pay
any wages to employees when due or the
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imposition of any wage lien against the
assets of Borrower under Section 109.09,
Wis. Stats.”
“Borrower shall pay all wages when due to
employees and shall not permit any wage
lien for unpaid wages to exist against the
assets of Borrower under Section 109.09,
Wis. Stats.”
FIPCO is in the process of modifying WBA hard
copy forms and software to include these or
similar representations, warranties and covenants.
There may be other representations, warranties
and covenants which financial institutions may
deem appropriate for their documentation under
some certain circumstances. A failure by the
borrower to comply with covenants or a false
representation or warranty by the borrower may
be an event of default and may provide the
financial institution with the authority to
discontinue further funding.
Financial institutions may develop other practices and
procedures to minimize their risk from subsequent wage
liens. This list is meant as a helpful guide for financial
institutions in connection with their initial review of their
practices and procedures.
Any indication that wages to employees are unpaid should
be a cause for alarm and should provide the financial
institution with an opportunity to take any immediate
actions necessary or appropriate to protect its interests.
On the other side of the equation, however, is the
continuing concern that financial institutions not be
directly involved in the payment of wages to employees or
in directing the borrower who to pay and who not to pay.
These practices in the past have gotten financial
institutions into legal difficulty under the lender liability
laws. Financial institutions need to guard against such
efforts to exercise control over a borrower's business.
UNIVERSAL BANKS
The new Universal Bank Act allows state banks, state
savings banks and state savings and loan associations
which are safe and sound to convert to universal banks
beginning February 1, 2004. These financial institutions
will be allowed to share powers which were previously
unique to each of them and to exercise broad new federal
powers. A universal bank will be a very powerful structure
for state chartered banks, savings banks and savings and
loan associations.
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How To Become A Universal Bank
A state bank, savings bank or savings and loan association
electing to become a universal bank must file a written
application with DFI for certification by DFI as a
universal bank. DFI must approve the application within
60 days if all requirements are met. The requirements for
becoming a universal bank are the following:
•

The bank must be in existence at least 3 years.

•

The bank must be well capitalized.

•

The bank must be a CAMEL 1 or 2.

•

The bank must not be subject to any enforcement
action during preceding 12 months and none may
be pending.

•

The bank must have a current satisfactory or
outstanding CRA rating.

•

The bank must be in substantial compliance with
federal privacy requirements.

DFI will limit or restrict the exercise of powers by a
universal bank and may revoke the certificate to be a
universal bank if a universal bank falls out of compliance
with these requirements.
A universal bank is not a separate charter. State banks,
savings banks and savings and loan associations will
retain their separate charters and operate under their
separate articles of incorporation and bylaws.
Applications to become a universal bank may be obtained
on DFI’s website at www.wdfi.org_resources/indexed/
site/fi/banks/universabankappfill.pdf.
Federal Powers
A universal bank may exercise all of the powers of
federally chartered savings banks, federally chartered
savings and loan associations and federally chartered
national banks. DFI approval is required for a universal
bank to exercise these broad new federal powers. The
universal bank must file a written request with DFI to
exercise a specific federal power, and DFI must approve
the request within 60 days if it is a permitted federal
power. DFI is also required to publish a list of approved
federal powers. A universal bank is not required to file a
written request with DFI to exercise a specific federal
power if that power appears on the published list of
approved federal powers.
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Reasonably Related Powers
A universal bank may engage in all activities reasonably
related or incident to the purposes of a universal bank.
The Act sets forth certain specific powers which are
deemed to be reasonably related. The specific powers
include business and professional services, consumer
services, real estate related services, including real estate
brokerage, insurance and related services, securities
brokerage, investment advice, securities and bond
underwriting, mutual fund activities, financial consulting,
tax planning and preparation and debt cancellation
contracts.
A universal bank may also engage in all activities
permitted to a bank holding company under the Bank
Holding Company Act. This appears to include the
powers of a bank holding company which converts to a
financial holding company under the Gramm-LeachBliley Act.
A universal bank which intends to engage in any of these
powers must give DFI prior written notice of its intention
to exercise any of these activities. DFI may disapprove
the activity if it is not reasonably related or if the universal
bank does not have satisfactory management expertise for
the new activity.

institutions up to 20% of capital, the authority to purchase
and hold up to 10% of its own capital stock, the authority
to invest in certain residential real estate developments
within certain capital limitations and with prior approval
of DFI, and the authority to acquire stock in a bankers’
bank up to 10% of capital.
A universal bank is also authorized to make loans secured
by its own stock to the same extent the bank could make a
loan secured by the stock of a holding company for the
bank. This is a new authority. Universal banks are
cautioned to review the limitations of Federal Reserve Act
Sections 23A and 23B which treat loans secured by stock
of the holding company as a covered transaction under
those sections.
Other Powers
Any state bank, state savings bank or state savings and
loan association which becomes a universal bank will also
retain all of its powers under state law applicable to its
respective charter.
A universal bank may use the word “bank” in its name
without SSB, SSA, savings or savings and loan.
Universal banks will be permitted to promote themselves
as universal banks without these limitations.

Loan Powers

Federal Restraints On Powers of Universal Banks

The Act defines capital for a universal bank. It does not
include intangible assets not considered as qualifying
capital by DFI or the FDIC. A universal bank may make
loans for any purpose. This appears to override the asset
limitations presently in effect for state savings banks. The
general lending limit for universal banks, other than for
municipal corporations, is 20% of capital. This appears to
override the 15% lending limit presently applicable to
savings banks.

The Act is very broad and expansive. However, under
federal law a state bank may not engage as a principal in
activities and investments not permissible for national
banks, and a state savings association may not engage as a
principal in activities and investments not permissible for
federal savings associations. The FDIC has established
rules which set forth certain exceptions to these
prohibitions. A universal bank considering the exercise of
these broad powers should review these applicable federal
laws and rules to make certain they are not exercising
powers impermissible under federal law.

A universal bank may not consider health information
obtained from records of affiliates engaged in the business
of insurance for purposes of credit decisions.
Investment Powers
The Act sets forth certain expanded investments powers
for universal banks. This is a complex subject under both
state and federal law.
A universal bank will need to carefully review the
applicable laws to determine its ability to make
investments. Some of the investment authorities for
universal banks include the authority to purchase, sell and
underwrite equity securities up to 20% of capital in the
aggregate, the authority to invest in other financial

WBA General Counsel John E. Knight, who authored this
article, and Nolan Zandra, Assistant General Counsel for
US Bancorp, will be training bankers on the wage lien and
Article 9 Issues, among other topics, at the WBA
Advanced Commercial Lending Workshops, scheduled for
March 23, 24 or 25, 2004. Watch the WBA’s website and
your mail for registration information.
This article is intended to be legal information and not
intended nor should it be construed as legal advice. If
legal advice is needed, the services of a competent legal
professional should be sought.n
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Check the “Special Focus” section for an overview of Wisconsin’s new demand draft legislation. Next, turn to the
“Regulatory Spotlight” section for proposed rules regarding “clear and conspicuous” disclosures under Regulations E,
DD, M, B and Z. Turn next to the “Compliance Notes” section for Wisconsin’s 2004 escrow rate. Finally, check the
“Questions and Answers” section for helpful information on Regulation C and HMDA.n

SPECIAL FOCUS
New Demand Draft Legislation
Notice No. 2003-12
On November 25, 2003, Governor Jim Doyle signed into
law the “demand draft” legislation (2003 Wisconsin Act
86) that regulates the negotiation and collection of
unauthorized demand drafts under Wisconsin’s version of
the Uniform Commercial Code (UCC). The Wisconsin
Bankers Association supported the legislation since it
helps resolve some of the growing fraud issues involving
demand drafts for financial institutions and their
customers. The legislation went into effect on December
11, 2003.
The new law includes “demand drafts” as a “check” for
purposes of the UCC. The new law defines a “demand
draft” to be a writing that is not signed by a customer, that
is created by a third party under the purported authority of
the customer for purposes of charging the customer’s
account with a financial institution, that contains the
account number of that account and at least one of the
following pieces of information:
1.
2.
3.

The customer’s name.
A notation that the customer authorized the
demand draft.
The statement “No signature required,”
“Authorization on file,” or “Signature on file,” or
words to that effect.

Demand drafts do not include checks drawn by a fiduciary
as defined in s. 403.307 (1)(a), Wis. Stats.
Demand drafts are an increasingly popular mechanism
used to pay for products and services. According to the
Federal Trade Commission, millions of consumers and
legitimate businesses rely on demand drafts every day.
Demand drafts can be used in a variety of ways to

purchase a number of services over the Internet, such as
airline tickets and car rentals, and, most notably, in the
instance of online banking. Many bill payment services
offered by financial institutions can be demand draft
services, whereby the financial institution customer
authorizes the financial institution to pay a creditor with a
demand draft drawn on his or her own account.
Unfortunately, demand drafts have also increasingly been
used to defraud consumers. Unauthorized demand drafts
are a preferred method for taking consumers’ money
through fraudulent telemarketing and other scams. While
existing federal telemarketing rules prohibit the use of
demand drafts in a telemarketing transaction without a
consumer’s express verifiable authorization, these rules
have done little to prevent the growing perpetration of this
type of fraud. Such fraudulent actors are harder to catch
when they take off with the money and are not traceable.
In these instances where the money is not recoverable,
which is most often the case, the allocation of loss for the
stolen money rests with the financial institution involved
in the transaction.
The effect of Wisconsin’s new law is to essentially
transfer the liability of unauthorized demand drafts from
the paying bank and its customer (who presumably had
been defrauded) to the depository bank and its customer,
the merchant. The new law makes the same transfer
warranties that apply to transfers of checks and other
negotiable instruments available to demand drafts.
More specifically, a person who transfers a demand draft
for consideration to the transferee, warrants to the
transferee that the creation of the demand draft was
authorized by the person identified as the drawer. As a
result, as long as the drawer timely notifies his/her
financial institution of an unauthorized item, in
accordance with the institution’s deposit account rules, the
paying bank is able to shift the allocation of loss from
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itself and its customer to the merchant bank for breach of
warranty. The rationale behind this shift in liability from
the paying bank to the depository (or merchant) bank is
that the depository (or merchant) bank is assumed to be in
the best position to know its customer, the merchant, and
to monitor abuses of draft instruments since they deal with
the merchants that create the drafts when they accept those
drafts for deposit.
Financial institutions in Wisconsin need to be cognizant of
this shift in the allocation of liability particularly when
opening new accounts for their merchant customers.
Careful attention needs to be given to any merchant
customer seeking to deposit such demand drafts. If a
drawer does not in fact authorize a demand draft, then the
liability for any loss incurred by the drawer or the paying
bank will come back to the depository bank. Under the
new law, the new transfer warranty in Wisconsin’s law for
demand drafts will be given by Wisconsin financial
institutions to all other financial institutions regardless of
where they are located.
Since this new law is only amending, obviously,
Wisconsin’s version of the UCC, the full benefit of the
new law is practically limited for Wisconsin financial
institutions since these amendments are not uniform
amendments adopted in all states. There are now thirteen
other states that have some form of a demand draft law
similar to Wisconsin’s new demand draft law. Those

states are: Idaho, Minnesota, California, Colorado,
Hawaii, Nebraska, New Hampshire, North Dakota,
Oregon, Tennessee, Texas, Utah, and West Virginia.
Even in those states, the law is not identical to that of
Wisconsin’s new law. In the remaining states, the law
likely remains as it was in Wisconsin, with the liability for
unauthorized drafts remaining with the defrauded
customer and his/her financial institution (the paying
bank) and not with the merchant and its financial
institution.
As a result, if the fraudulent merchant’s financial
institution is located in Wisconsin or in one of the other
identified thirteen states, then the ultimate responsibility
for any loss incurred as a result of an unauthorized
demand draft, assuming timely customer notification, is
with the merchant’s financial institution (and the merchant
itself). If, however, the fraudulent merchant’s financial
institution is located in a state outside of Wisconsin or one
of the other thirteen states, then it is unlikely that a
Wisconsin financial institution can use Wisconsin’s new
law to shift the allocation of liability from itself as the
paying bank to the merchant’s financial institution in
another state.
A copy of 2003 Wisconsin Act 86 may be obtained from
WBA’s Tiffyn Riese at 608/441-1207 or triese@wisbank.
com.n

REGULATORY SPOTLIGHT
FRB Issues Final Rule on Regulation Y.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule that amends Regulation Y to
expand the ability of all bank holding companies,
including financial holding companies, to process, store
and transmit nonfinancial data in connection with their
financial data processing, storage and transmission
activities. Specifically, the FRB has raised the revenue

limit that currently applies to the nonfinancial data
processing activities of bank holding companies from 30
percent to 49 percent. The FRB has also announced that it
will consider proposals by a financial holding company to
engage in, or acquire a company engaged in, other
nonfinancial data processing, information portal, and
technology-related activities that the financial holding
company believes are complementary to financial
activities on a case-by-case basis in accordance with the

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2003 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Rose Oswald Poels and Kristine Cleven. Editor: Tiffyn Riese. Subs cription Rates: $195/one
year for members; $325/one year for non-members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
wbalegal@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at http://www.wisbank.com.
2 l December 2003

Volume 8, Number 8

January 2004

This issue’s “Special Focus” section contains information about new health savings accounts and the FACT Act. The
“Regulatory Spotlight” section contains information regarding privacy notices, Regulation CC, HMDA and OCC’s
preemption of certain state laws. Finally, the “Compliance Notes” section reports on the loss of real estate document
images by the Brown County Register of Deeds and where to go to see if your documents are among those lost. n

SPECIAL FOCUS
New Health Savings Accounts Available
January 1, 2004.
Notice No. 2004-1
The new year brings with it a new tax-favored consumer
savings vehicle—Health Savings Accounts (HSAs), which
are savings arrangements for individuals and families
covered by high deductible health insurance plans. At this
time the IRS does not intend to create HSA model
documents, nor to offer a prototype program. Therefore,
BISYS Retirement Services has created HSA documents
for financial organizations that want to add HSAs to their
product offerings for 2004. Created by provisions of the
Medicare Prescription Drug and Modernization Act of
2003, which was signed into law by President Bush on
December 8, 2003, individuals may begin establishing
HSAs January 1, 2004. Notice 2004-2, released December
22, 2003, provides additional guidance.

entity already approved by the IRS to be a trustee or
custodian of IRAs or Archer MSAs is automatically
approved to be an HSA trustee or custodian. Other persons
or entities may request approval to be an HSA trustee or
custodian by seeking nonbank trust powers.

HSAs are very similar in concept to Archer Medical
Savings Accounts (MSAs), allowing for tax-deductible
contributions and tax-free distributions of basis and
earnings if distributed amounts are used for qualified
medical expenses. Unlike the MSA program, however,
there is no limit on the total number of HSAs that may be
set up, participants need not be self-employed or
employed by small employers to qualify for HSAs, and
there is no sunset (termination) date for the HSA program.
(The MSA program is set to expire December 31, 2003.
No new MSAs may be established after that date except in
limited circumstances.)

Generally, any individual may establish an HSA if he or
she is covered exclusively by a high deductible health
plan. A high deductible health plan is a health plan with an
annual deductible of at least $1,000, and a combined
deductible/out-of-pocket expense cap of $5,000 for single
coverage, or an annual deductible of at least $2,000 and a
combined deductible/out-of-pocket expense cap of
$10,000 for family coverage. Annual deductible
contributions to HSAs are limited to $2,600 for those with
single coverage, and $5,150 for those with family
coverage, plus catch-up contributions for those age 55-65
($500 in 2004, with increases in $100 increments until
reaching $1,000 in 2009). (Maximum contributions are
defined in H.R. 1 by the complex formula of applying
1997-2003 cost-of-living adjustment factors to the base
contribution limits of $2,250 and $4,500, which also
coincides with the original MSA limits.) Distributions
taken for qualified medical expenses (as defined under
IRC Sec. 213(d)) for the account beneficiary (the HSA
holder), account beneficiary’s spouse or any dependents,
unless the amounts are covered by insurance, are exempt
from federal income tax and penalties. Distributions for
nonqualified medical expenses are taxable to the recipient,
and potentially subject to a 10 percent early distribution
penalty, unless an authorized exception to the penalty
applies.

HSA Basics

Other miscellaneous characteristics include the following.

According to Notice 2004-2, any insurance company,
bank or financial institution defined in IRC Sec. 408(n)
can be an HSA trustee or custodian. In addition, any other

♦

The owner of an HSA is known as the “account
beneficiary.”
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♦

The account beneficiary may use tax-free HSA assets
to purchase health insurance upon attaining Social
Security Retirement Age.

♦

HSAs may accept rollovers from MSAs.

♦

An employer may offer HSAs through the business’s
cafeteria plan.

♦

HSAs may accept both employer and employee
contributions.

♦

HSAs trustees and custodians are not responsible for
determining whether withdrawals are for qualified
medical expenses.

Reporting
Employers must report employer contributions to an HSA
on the receiving employee’s Form W-2, Wage and Tax
Statement. The IRS has commented in Notice 2004-2 that
IRS information reporting for HSAs will be similar to
information reporting for Archer MSAs. The IRS will
release forms and instructions on how to report HSA
contributions, deductions and distributions.

Congress Completes Revisions to the Fair
Credit Reporting Act.
Notice No. 2004-2
The House and Senate Conference Committee have
completed changes to the Fair Credit Reporting Act
(FCRA). The new law is the Fair and Accurate Credit
Transactions Act of 2003 (the FACT Act). The changes,
with some exceptions, take place in one year, after the
agencies draft implementing regulations. The FACT Act
will significantly impact bankers, credit bureaus, the
regulators and consumers.
The House passed HR2622 on September 10, 2003. The
Senate passed the bill, with major amendments on
November 5, 2003. A conference committee was then
formed to reconcile the two versions of the law. The
committee completed its work on November 21st. The
House passed the revised bill on November 21st and the
Senate passed the bill on November 22, 2003. The bill is
awaiting the President’s signature. [The bill was signed
into law by President Bush on December 4, 2003].
Changes that Impact Bankers

Conclusion

Among other changes, the FACT Act:

Although similar to Archer MSAs, HSAs will likely
appeal to a broader segment of consumers since, unlike
MSAs, HSAs will be offered on a permanent basis, and
are available to all individuals covered by high deductible
plans, regardless of whether they are self-employed or
employed by small businesses. Financial organizations
interested in obtaining HSA documents may contact
BISYS’ Forms and Fulfillment Services at (800) 346-3860
and speak with a Forms Specialist.

1.

Creates significant consumer protection measures in
the area of identity theft. Bankers will need to rewrite
existing policies and procedures to accommodate the
new protections.

2.

Expands and makes permanent existing FCRA
preemptions of state law. The existing preemptions
were due to expire at the end of this year. The
pending expiration of the preemptions provided the
major incentive to complete the revisions before
Congress adjourned. This is good news for the
industry. Uniform national law overrides inconsistent
state laws.

3.

Creates a new notice of action taken for borrowers
that receive a loan on terms less favorable than those

This article was reprinted with the express permission of
BISYS Retirement Services.
Note: Treasury’s Notice 2004-2, as referenced in this
article, may be viewed online at www.treas.gov/press/
releases/reports/106/notice20042.pdf.
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♦

The account beneficiary may use tax-free HSA assets
to purchase health insurance upon attaining Social
Security Retirement Age.

♦

HSAs may accept rollovers from MSAs.

♦

An employer may offer HSAs through the business’s
cafeteria plan.

♦

HSAs may accept both employer and employee
contributions.

♦

HSAs trustees and custodians are not responsible for
determining whether withdrawals are for qualified
medical expenses.

Reporting
Employers must report employer contributions to an HSA
on the receiving employee’s Form W-2, Wage and Tax
Statement. The IRS has commented in Notice 2004-2 that
IRS information reporting for HSAs will be similar to
information reporting for Archer MSAs. The IRS will
release forms and instructions on how to report HSA
contributions, deductions and distributions.

Congress Completes Revisions to the Fair
Credit Reporting Act.
Notice No. 2004-2
The House and Senate Conference Committee have
completed changes to the Fair Credit Reporting Act
(FCRA). The new law is the Fair and Accurate Credit
Transactions Act of 2003 (the FACT Act). The changes,
with some exceptions, take place in one year, after the
agencies draft implementing regulations. The FACT Act
will significantly impact bankers, credit bureaus, the
regulators and consumers.
The House passed HR2622 on September 10, 2003. The
Senate passed the bill, with major amendments on
November 5, 2003. A conference committee was then
formed to reconcile the two versions of the law. The
committee completed its work on November 21st. The
House passed the revised bill on November 21st and the
Senate passed the bill on November 22, 2003. The bill is
awaiting the President’s signature. [The bill was signed
into law by President Bush on December 4, 2003].
Changes that Impact Bankers

Conclusion

Among other changes, the FACT Act:

Although similar to Archer MSAs, HSAs will likely
appeal to a broader segment of consumers since, unlike
MSAs, HSAs will be offered on a permanent basis, and
are available to all individuals covered by high deductible
plans, regardless of whether they are self-employed or
employed by small businesses. Financial organizations
interested in obtaining HSA documents may contact
BISYS’ Forms and Fulfillment Services at (800) 346-3860
and speak with a Forms Specialist.

1.

Creates significant consumer protection measures in
the area of identity theft. Bankers will need to rewrite
existing policies and procedures to accommodate the
new protections.

2.

Expands and makes permanent existing FCRA
preemptions of state law. The existing preemptions
were due to expire at the end of this year. The
pending expiration of the preemptions provided the
major incentive to complete the revisions before
Congress adjourned. This is good news for the
industry. Uniform national law overrides inconsistent
state laws.

3.

Creates a new notice of action taken for borrowers
that receive a loan on terms less favorable than those

This article was reprinted with the express permission of
BISYS Retirement Services.
Note: Treasury’s Notice 2004-2, as referenced in this
article, may be viewed online at www.treas.gov/press/
releases/reports/106/notice20042.pdf.
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available to most other borrowers. This requirement
increases the paperwork burden and may, depending
on the wording of the notice, create a major PR
problem.

♦

Allow consumers to block information from being
given to a credit bureau and from being reported by a
credit bureau if such information results from identity
theft;

4.

Places new restrictions on sharing customer
information with affiliated institutions.

♦

Provide identity theft victims with a summary of their
rights;

5.

Requires truncation of account numbers on printed
receipts for both debit and credit cards.

♦

6.

Creates new standards for those who furnish
information to credit reporting agencies (CRA),
including a prohibition on furnishing or refurnishing
identity theft information.

Require financial institutions to provide records
evidencing a transaction resulting from identity theft
to the victim of the theft within 30 days of a request.

New Notice of Ac tion Taken

7.

Requires a notice to a consumer before furnishing
negative information (or no later than 30 days after)
to a CRA.

8.

Limits creditor use of medical information.

If a lender uses a consumer report in connection with an
application for credit on material terms that are materially
less favorable than the most favorable terms available to a
substantial proportion of that lender’s customers, the
lender must provide an oral, written, or electronic notice
to the customer. The notice must, at a minimum:
♦

Include a statement informing the consumer that the
terms offered to the consumer are set based on
information from a consumer report;

♦

Identify the consumer reporting agency furnishing the
report;

♦

Include a statement informing the consumer that the
consumer may obtain a copy of a consumer report
from that consumer reporting agency without charge;
and

♦

Include the contact information (including a toll-free
telephone number) specified by that consumer
reporting agency for obtaining such consumer reports.

Identity Theft
Last year’s USA PATRIOT Act laid the groundwork for
identity theft legislation with the Customer Identification
Program provisions. The issue of identity theft is a major
focus of the FACT Act. The legislation includes
provisions that:
♦

♦
♦

♦

Create a national fraud alert system that allows
consumers to place “fraud alerts” in their credit
reports to prevent identity thieves from opening
accounts or obtaining loans in their names (includes
special provisions for active duty military personnel);
Provide consumers with a one-call system to notify
all credit bureaus of potential identity theft;
Require banks to develop policies and procedures
(that are consistent with the CIP rules) to identify
potential instances of identity theft;
Require credit and debit card issues to verify a
consumer’s address information if a request for a new
card is received within 30 days after a change of
address;

Other Issues
Other FACT Act provisions:
♦

Give consumers the right to see their credit score and
to receive a free annual copy of their credit report;

♦

Require that CRAs remove consumers from lists used
for prescreening offers of credit or insurance if a
consumer has an active duty alert in their file;

♦

Require lenders to disclose their contact information
on consumer reports;

♦

Simplify the way consumers can limit unsolicited
marketing offers; and

♦

Prohibit bankers and merchants from printing the
expiration date of a debit or credit card or more than
the last 5 digits of the account number on an
electronic receipt (Effective date is 5 years for
existing equipment and January 1, 2005 for new
equipment);

♦

Ensure improved accuracy of credit reporting
procedures.
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When Are the Changes Effective
The FACT Act requires the Federal Reserve Board
(Board) and the Federal Trade Commission (Commission)
to “jointly prescribe regulations in final form establishing
effective dates for each provision of this Act” before the
end of the two-month period beginning on the date of
enactment. The regulations are to be effective as early as
possible, but in no case later than 10 months after the date
of issuance of the final regulations. Add it up and it looks
like final regulations within 12 months of enactment.
Certain sections of the regulations have prescribed
effective dates, some shorter and some longer than those
just discussed. Discussions with regulators indicate that
while final regulations must be effective within 12
months, mandatory compliance dates may be extended as
necessary to allow for operational changes, form
development or other situations.
Needed Action
Little action is needed at present. The following steps will
help ease compliance issues:

Timeframe Action
Now
Review a copy of the law. Determine what aspects
of loan and deposit operations will be affected by
the changes.
ASAP
Conduct a brief review session with management of
those areas likely to be impacted by the changes.
Summarize the changes so management can
incorporate those changes into current decisionmaking. For example, it would make little sense to
implement an information-sharing program with
affiliates without considering the impact of the
FACT Act.
90 days to 9 Watch for proposed regulations. Perform a detailed
months
analysis of the proposal and let the agencies know if
their proposal will work and what needs to be done
to make the proposal more workable. Update
management on the impact of the proposal.
12 months Publication of the final regulations marks the real
start of the race. Begin development of new policies
and procedures and revisions to existing policies and
procedures. Plan operational changes. Plan training
efforts.

This article was authored by Jack Holzknecht of Pegasus Educations Services, LLC. Mr. Holzknecht presented a WBA
sponsored telephone seminar on the FACT Act on December 19th. To order materials from the seminar, contact KRM
Information Services, Inc., at 800/775-7654. WBA will report on regulations promulgated by the FRB and FTC, as
warranted, in this issue and future issues of WBA Compliance Journal.n

REGULATORY SPOTLIGHT
Agencies Issue Semiannual Regulatory
Agenda.

Agencies Issues Advance Notice of Proposed
Rulemaking on Privacy Notices.

The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC),
Federal Housing Finance Board (FHFB), Farm Credit
Administration (FCA), Farm Credit System Insurance
Corporation (FCSIC), and National Credit Union
Administration (NCUA), have issued their respective
semiannual regulatory agenda. Each agenda sets forth the
regulatory matters its respective agency has considered in
the last several months or will consider in the next 6-12
months. Copies of the semiannual regulatory agenda may
be obtained from WBA or online at www.gpoaccess.gov/
fr/index.html. Federal Register, Vol. 68, No. 245,
12/22/2003, 73963-73972,73937-73943,73953-73956,
73873-73880, 73881-73882, 73983-73991.

The Office of the Comptroller of the Currency (OCC),
Office of Thrift Supervision (OTS), Board of Governors
of the Federal Reserve System (FRB), Federal Deposit
Insurance Corporation (FDIC), National Credit Union
Administration (NCUA), Federal Trade Commission
(FTC), Commodity Futures Trading Commission (CFTC),
and Securities Exchange Commission (SEC),
(collectively, the Agencies), are requesting comment on
whether the Agencies should consider amending the
regulations that implement sections 502 and 503 of the
Gramm-Leach-Bliley Act (GLB Act) to allow or require
financial institutions to provide alternative types of
privacy notices, such as a short privacy notice, that would
be easier for consumers to understand. Comments on the
proposed rule must be submitted on or before 03/29/2004.
Copies of the proposed rulemaking may be obtained from
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This issue is packed with important information. First, read about OCC’s preemption of state laws in the “Special Focus”
section. Next, turn to the “Judical Spotlight” section to read about two recent court cases of interest. Then, read the
“Regulatory Spotlight” section for information on CRA, the FACT Act and the Treasury Direct system. Check the
“Compliance Notes” section for information on UCC forms. Finally, read the “Questions & Answers” secton on FDIC
insurance coverage for living trust accounts.

SPECIAL FOCUS
OCC Preemption of State Laws For National
Banks

national banks that the OCC may have the better legal
arguments.

Notice No. 2004-3

The purpose of this article is to describe some of the
specific details of the new OCC regulations and to
describe to some extent the scope and extent of the new
regulations. The WBA suggests that any national bank
which elects to assume the federal preemption of a
specific state law should do so only upon the specific
advice of bank legal counsel. Preemption is a complex
legal issue and a national bank should be certain of its
legal standing before making any assumption
regarding the preemption of specific state laws.

The OCC recently issued two very significant regulations
affecting the applicability of state laws to national banks
and the authority of state regulatory agencies to enforce
state laws against national banks. The OCC preemption
regulation also includes provisions intended to prevent
predatory lending practices by national banks and their
subsidiaries. The issuance of the two OCC regulations
appears to have been prompted in part by the recent flurry
of predatory lending laws at various state and local levels
and their applicability to national banks and operating
subsidiaries of national banks. The OCC wants to enhance
the ability of national banks to operate under consistent,
uniform national standards administered by the OCC and
not by state legislatures and state regulatory agencies.
Both regulations appear to be solidly grounded in longestablished authority of national banks under federal law
and long-standing responsibilities of the OCC as the
supervisor for national banks. However, litigation is likely
to occur between some of the states and the OCC
regarding the extent and scope of the two OCC
regulations. The Attorney General for the State of New
York has already filed a lawsuit against the OCC
contesting certain aspects of the new OCC regulations. It
may take a while for the expected litigation to resolve the
legal issues with enough certainty for national banks to
know the scope and extent of the new OCC regulations.
Congress may also consider acting at some point to
restrain the OCC in connection with its new regulations.
Nevertheless, it appears from the legal detail provided by
the OCC in support of its new regulations and the longstanding history of federal preemption of state laws for

The new OCC regulations are effective February 12,
2004. The two new regulations and additional explanatory
materials are available on the OCC’s Internet site at: http:
\\www.occ.treas.gov\newrules.htm.
OCC Preemption Regulation
The new OCC preemption regulation specifies the types of
state laws that do not apply to a national bank’s lending
and deposit-taking activities and the type of state laws
that generally do apply to a national bank. The preemption
regulation also applies to subsidiaries of national banks.
The OCC preemption regulation is set forth at 12 C.F.R.
Part 7, sections 7.4007 on deposit-taking, 7.4008 on
lending and 7.4009 on national bank operations, and at 12
C.F.R. Part 34, sections 34.3 and 34.4, on real estate
lending.
What state laws are preempted by the OCC
preemption regulation?
Unfortunately, the OCC declined to be very specific
regarding the state laws preempted by the preemption
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regulation. Instead, the OCC chose to identify preempted
state laws in a more generic way. The OCC specified the
types of state laws that do not apply to a national bank’s
lending and deposit-taking activities. The OCC in its
preemption regulation and in a comparison list published
by the OCC of the OCC’s preemption rule with the OTS’s
preemption rules, the OCC states that national banks may
make loans and may receive deposits without regard to
state law limitations concerning the following:
•

Abandoned dormant accounts (deposit-taking).

•

Checking accounts (deposit-taking).

•

Access to, and use of, credit reports.

•

Escrow and similar accounts. Editorial note: This
may preempt certain provisions of section 138.052,
Wisconsin Statutes, applicable to residential
mortgage loans, including the requirement for the
payment of interest on escrow accounts.

•

Terms of credit, including the following:
•

Schedule for repayment of loans.

•

Amortization of loans.

•

Balance.

•

Payments due.

•

Minimum payments.

•

Term to maturity of the loan.

•

Circumstances under which a loan may be
called based on passage of time or specified
event external to the loan.

Editorial note: This may preempt certain provisions
of the Wisconsin Consumer Act regarding these
terms.

•

Creditor’s ability to require or obtain insurance for
collateral or other credit enhancements or risk
mitigants in furtherance of safe and sound banking
practices. Editorial note: This may preempt certain
provisions of the Wisconsin Consumer Act
regarding such insurance.

•

Rates of interest on loans.

•

Fees. State laws purporting to regulate national
bank fees and charges that do not constitute interest
are addressed in 12 C.F.R. Part 7.4002. Editorial
note: This may preempt in part certain provisions
of the Wisconsin Consumer Act regarding fees
which do not constitute finance charges.

•

Licensing, registration, filings and reports by
creditors. Editorial note: This may preempt certain
registration and filing requirements for creditors
under the Wisconsin Consumer Act.

•

Disclosure in advertising, including laws requiring
specific statements, information or other content to
be included in credit application forms, credit
solicitations, billing statements, credit contracts or
other credit-related documents. Editorial note: This
may preempt certain provisions of the Wisconsin
Consumer Act and Chapter 138, Wisconsin
Statutes, regarding such disclosures.

•

Processing, origination, servicing, sale or purchase
of or investment or participation in, mortgages.

•

Disbursements and repayments of mortgage loans.

This list is not intended to be exhaustive by the OCC. The
OCC may identify and address on a case-by-case basis
other types of state laws that are preempted.
The OCC noted that the list of preempted state laws is
nearly identical to the list incorporated in the regulations
of the Office of Thrift Supervision for federally chartered
thrift institutions. The various cases and interpretations
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from the OTS over the last several years may be helpful in
any legal analysis undertaken by a national bank to
determine the extent to which specific state laws are
preempted by the new OCC preemption regulation. The
OCC further noted that it was relevant for purposes of the
preemption regulation that the regulation adopted by the
OCC is substantially identical to the preemption
regulations of the OTS that have been applicable to
federal thrifts for several years.
The OCC preemption regulation also provides that it
preempts state laws that “obstruct, impair, or condition a
national bank’s ability to fully exercise its Federally
authorized” deposit-taking powers, non-real estate lending
powers and real estate lending powers.
What types of state laws are not preempted by the
OCC preemption regulation?
The OCC indicated the types of state laws that will not be
preempted under the preemption regulation. The
preemption regulation sets out examples of the types of
state laws that are not preempted and would apply to
national banks to the extent they only incidentally affect
lending, deposit-taking or other operations of national
banks. The types of state laws generally not preempted
include the following laws:
•

Contracts.

•

Torts.

•

Criminal law.

•

Rights to collect debts.

•

Acquisition and transfer of property.

•

Taxation.

•

Zoning.

obligations, employment status, credit history or other
relevant factors. For purposes of this requirement, a
consumer loan means a loan made for personal, family or
household purposes.
The preemption regulation also added a second antipredatory lending standard by specifically prohibiting
national banks from engaging in any practices that are
unfair and deceptive under the Federal Trade Commission
Act. The OCC did not list any types of specific practices
which it would deem unfair and deceptive.
OCC Visitorial Powers Regulation
The OCC visitorial powers regulation clarifies the scope
of the OCC’s exclusive visitorial authority over national
banks. According to the OCC, the OCC is the “exclusive
supervisor of a national bank’s banking activities.” The
term “visitorial” powers means the power of a regulator to
inspect, examine, supervise and regulate the affairs of a
bank. However, the OCC notes that it does not enforce fire
codes, environmental laws, zoning ordinances, or criminal
laws of general applicability.
The OCC enumerated other exceptions where national
banks are subject to visitorial powers of other state or
federal entities, including the following:
•

Inspection of the list of shareholders provided the
state entity is authorized to assess taxes under state
authority.

•

Inspection of shareholder lists by shareholders and
creditors of a national banks.

•

Review of a bank’s records solely to insure
compliance with applicable state unclaimed
property or escheat laws where the state authority
believes the bank has failed to comply with those
laws.

•

Verify payroll records for unemployment
compensation purposes.

•

Ascertain the correctness of federal tax returns.

•

Enforce the Fair Labor Standards Act.

•

Functionally regulate certain activities as provided
under the Gramm-Leach-Bliley Act (for example
insurance regulators regulating the insurance
activities of national banks).

Predatory Lending
In the OCC preemption regulation applicable to loans, the
OCC adopted certain anti-predatory lending standards.
The preemption regulation prohibits a national bank from
making any type of consumer loan based predominantly
on the bank’s realization of the foreclosure or liquidation
value of the borrower’s collateral, without regard to the
borrower’s ability to repay the loan according to its terms.
A national bank may, however, use any reasonable
method to determine a borrower’s ability to repay,
including, for example, the borrower’s current and
expected income, current and expected cash flows, net
worth, other relevant financial resources, current financial

Suggested Practices and Procedures
A national bank relying on the OCC preemption
regulation should always consult with bank legal counsel
February 2004

3

WBA COMPLIANCE JOURNAL

before taking steps to disregard a particular state law.
Preemption is a complex legal issue with potentially
serious consequences for misinterpreting the laws.

preemption regulation. This will be an ongoing process for
the WBA as it learns more about the scope and the extent
of the OCC preemption regulation.

A national bank electing to follow the OCC preemption
regulation with respect to specific state laws should be
concerned about the language contained in standard forms
used by the national bank to evidence loans and deposit
accounts. Many of those forms state that the transaction is
governed by the laws of Wisconsin or some other
particular state. In some cases, standard forms incorporate
or reference specific Wisconsin laws, such as specific
sections of the Wisconsin Consumer Act. The WBA will
be reviewing its standard forms to help make sure that
national banks are not prevented by their standard
agreements from making an election to follow the OCC
preemption regulation where it might be applicable. One
of the steps the WBA is considering is to add certain
language following the incorporation of the laws of
Wisconsin by indicating that those state laws are
applicable only “to the extent they are not preempted by
federal law.” The WBA will also be reviewing specific
references to Wisconsin law to determine how it might
revise those references to be more accommodating to
those national banks electing to follow the OCC

A state chartered financial institution may at some point
consider whether it is in its best interest to convert to a
national bank charter if the preemption of state laws is
important in the context of providing products and
services to the institution’s customers. This may be
particularly true for a state chartered financial institution
which provides products and services on a multistate
basis. A state chartered financial institution
considering the conversion to a national bank charter
for the purpose of acting on the preemption of state
laws should do so only upon the advice of bank legal
counsel.
National banks should contact the OCC for further advice
and recommendations regarding practices and procedures
and the applicability of the new OCC preemption
regulation.
This article was authored by John E. Knight, partner of
the Boardman Law Firm located in Madison, Wisconsin.

JUDICIAL SPOTLIGHT
Tri City National Bank v. Federal Insurance
Company – Blanket Bond Coverage
This case involves a question of interpretation as to
whether a standard fidelity bond issued to Tri City
National Bank (“Bank”) covers losses resulting from
dishonest or fraudulent acts of employees where the Bank
did not suffer any direct losses as a result of such acts. The
Court of Appeals affirmed the decision by the trial court
ruling that the insurance company properly denied
coverage to the Bank because the language in the bond
limited the losses to those “resulting directly” from an
employee’s dishonest or fraudulent acts and the fraudulent
acts here did not result in any direct losses to the Bank,
therefore no coverage existed for the Bank’s claimed
losses. The decision was not appealed to the Wisconsin
Supreme Court.
The facts of the case are as follows. The Bank purchased a
Financial Institution Bond – Standard Form No. 24 from
Federal Insurance Company. During the term of the bond,
two employees of a Tri City branch bank participated in a
scheme with an outsider to fraudulently obtain mortgage
loans for insufficiently funded borrowers who did not
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otherwise qualify for the loans. The employees would
send a phony verification to the mortgage company
indicating that the buyer had an account at the Bank with
sufficient sums to cover the down payment. Once the
mortgage was approved, one of the two employees would
issue bank cashier’s checks for the recruited borrower to
use at closing. Once the closing took place, the outside coconspirator took the loan proceeds to the Bank, paid for
the cashier’s check, and paid off the bank employees. The
scheme was detected only after multiple defaults in the
loans brought the scheme to light. The employees and the
outsider were prosecuted and convicted.
The other lenders sued the Bank and, after receiving
notice of the suit, the Bank promptly notified the
insurance company and requested confirmation that the
bond covered the bank for either judgments or settlements
paid to mortgage companies resulting from the fraud. The
insurance company denied coverage and the Bank
proceeded to settle the actions of the other lenders for
$4,250,000. The Bank then sued the insurance company
under the bond for reimbursement. The trial court ruled in
favor of the insurance company, holding that the loss of
the Bank was not losses “resulting directly” from the
conduct of the two employees. The Court of Appeals
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March madness abounds in the banking arena! Read about the long-awaited Wisconsin Supreme Court decision on the
Mitchell Bank case in the “Special Focus” section. Next, check the “Judical Spotlight” section for a synopsis of a breach
of fiduciary duty case involving a bank. Turn to the “Regulatory Spotlight” section for information on Regulation T.
Finally, read about procedural changes to section 314(a) information requests.

SPECIAL FOCUS
DRAGNET CLAUSE IN MORTGAGE
UPHELD BY COURT
Notice No. 2004-4
A mortgage form used in a loan transaction with a customer
by the Mitchell Bank, Milwaukee, secured a note of
$50,000 dated the same date as the mortgage and contained
a “dragnet clause” stating that the mortgage secured all
obligations of the mortgagor “arising out of credit
previously granted, contemporaneously granted or granted
in the future” by the Bank. The Bank brought a foreclosure
action to enforce the mortgage. Unfortunately, the Bank was
unable to produce a copy of the $50,000 note, and the
dragnet clause was declared invalid by the court. The Bank
loses.
The Bank appealed to the Court of Appeals and the Court of
Appeals declared the dragnet clause invalid because the
mortgage did not state the dollar amount of past debt
secured by the mortgage. The Bank’s mortgage did not
specially identify the dollar amount of the past debt secured
by the dragnet clause in the mortgage. The mortgage simply
said in so many words that it secured all past debt of the
mortgagor. The decision by the Court of Appeals was
potentially harmful to mortgage lenders in this state because
of its requirement that a mortgage must state the dollar
amount of past debt secured by a dragnet clause in a
mortgage. The decision by the Court of Appeals could have
resulted in the unenforceability of many Real Estate
Security Agreements and mortgages used in this state.
The WBA joined the Mitchell Bank in appealing the
decision by the Court of Appeals to the Wisconsin Supreme
Court, and on February 27, 2004, the Wisconsin Supreme
Court reversed the Court of Appeals. This is a very
important decision for mortgage lenders in this state. The
Wisconsin Supreme Court declared that the dragnet clause
used in the Bank’s mortgage was valid and enforceable.

This decision validates the long-standing use of dragnet
clauses in certain mortgages and Real Estate Security
Agreements used in Wisconsin which do not specifically
identify the dollar amount of past debt secured by those
agreements and mortgages. The case is Mitchell Bank vs.
Schanke, 2004 WI 13, decided February 27, 2004.
Summary of the Case
The Bank made a series of business loans and received
several business notes and guarantees for those loans from
Dr. Waltke (“Waltke”) during 1986 and 1987. On May 7,
1987, the Waltkes executed a real estate mortgage to the
Bank on non-homestead property to secure past, present,
and future debts and guarantees of Waltke. The mortgage
also stated that it secured a note of the same date in the
amount of $50,000. However, the note was apparently lost
in a flood at the Bank. Schanke was involved in the case
because he purchased the land from Waltke subject to the
Bank’s mortgage, and Schanke brought a lawsuit to have
the court declare the mortgage invalid. Waltke did not
appear in the case.
Since the Bank was unable to produce the $50,000 note at
trial, it argued that the mortgage is still enforceable because
it also secured past unpaid debt secured by the dragnet
clause in the mortgage. The definition of Obligations
secured by the mortgage was the following:
“The term “Obligations” as used herein shall include,
without limitation, all of the debts, notes, guaranties,
obligations and liabilities of whatever nature or
amount (and any extension, renewals or modification
thereof) arising out of credit or other financial
accommodation previously granted,
contemporaneously granted or granted in the future. .
. . Since this Mortgage secures all Obligations of any
Obligor to Mortgagee, it is acknowledged that it may
secure Obligations in a greater amount than the
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amount stated in this Mortgage . . . .”
Schanke argued that the dragnet clause could only be
enforceable if the mortgage either specifically listed all of
the individual past debts or the total dollar amount of the
past debts secured by the mortgage. The trial court and the
Court of Appeals agreed with Schanke. Those courts
refused to enforce the mortgage to collect on the $50,000
note because that note was lost, and the Court of Appeals
refused to enforce the mortgage as security for past debt
because the mortgage did not identify the dollar amount of
the past debt.
Fortunately, the Wisconsin Supreme Court reversed the
Court of Appeals and declared the dragnet clause valid and
enforceable and substantially clarified the law in Wisconsin
regarding the enforceability of dragnet clauses. The
Wisconsin Supreme Court made several important findings
in this case, but the finding most important for this article is
that it found the dragnet clause securing past debt valid and
enforceable because the dragnet clause clearly stated it
secures past debt and the past debt and the mortgage were
not wholly unrelated or unclear. The Wisconsin Supreme
Court rejected the argument that the mortgage must state the
specific dollar amount of past debt secured by the mortgage
and said that “the language of the dragnet clause makes it
abundantly clear that the Mortgage was intended to secure
all prior obligations and that such obligations may be
greater than the face amount of the Mortgage. This language
is unambiguous.” The Wisconsin Supreme Court went on
to hold “that a dragnet clause securing antecedent debt
is enforceable in Wisconsin if the mortgage clearly states
that it secures antecedent debt and the relation between
the debt and the security for the debt is not wholly
unclear.”
This decision by the Wisconsin Supreme Court is
significant acceptance by the Court of the dragnet clauses
used in many standard mortgages and Real Estate Security
Agreements used in this state. The decision should provide
comfort to those lenders using such clauses. The Wisconsin
Supreme Court clearly understood that if it were to agree
with Schanke in this case it would essentially have
invalidated all Real Estate Security Agreements used in

Wisconsin as collateral for past debts, and the Wisconsin
Supreme Court was unwilling to do that.
The Wisconsin Supreme Court noted that a determination
by a court as to whether a dragnet clause is valid in a
particular case will depend not only on the language but
also on whether the debt and the mortgage are “so wholly
unrelated or unclear that as a matter of public policy a court
will refuse to enforce the clause as to specific security.”
Therefore, a court’s decision to enforce a dragnet clause in a
future case will depend on the specific circumstances in that
case. The decision in this case is not a blanket endorsement
of all dragnet clauses under all circumstances. Nevertheless,
the Wisconsin Supreme Court in this case noted that the
business notes used by the Bank themselves established a
relationship between the past debts and the mortgage
because they stated that they “are secured by all existing and
future security agreements and mortgages between Bank
and Maker, between Bank and any endorser or guarantor of
this Note, and between Bank and the any other person
providing collateral security for Maker’s obligations . . . .”
This is standard language contained in the WBA business
notes.
The Wisconsin Supreme Court also noted that it is
important there be no big surprises to the debtor that the
debtor’s past obligations are secured by a subsequent
mortgage, and in this case the Court concluded that it could
not seriously be argued that the fact that the mortgage
secured all outstanding Waltke obligations came as a “big
surprise” to Waltke. The Court noted that Waltke is a
sophisticated business man, and if he possessed enough
financial prowess to secure multiple loans for his business
interests, he certainly can be charged with knowledge of the
plain language of the notes.
It is important to note that the Wisconsin Supreme Court
also acknowledged in its decision that it may be the better
practice for a mortgage to specifically list the specific dollar
amount of debt secured by a dragnet clause. However, the
bottom line is that listing the specific dollar amount of past
debt secured by a mortgage is not as a general rule required
under Wisconsin law.
Lender Practices
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Lenders may wish to review their practices to make sure
they are consistent with the decision of the Wisconsin
Supreme Court in this case. Some of those practices
include the following:
1.

2.

3.

The WBA intends to modify the dragnet clause used
in the WBA 428 Mortgage to parallel the specific
language approved by the Court in the Mitchell Bank
case. Mortgage lenders using different mortgage
forms should conduct a similar review of the dragnet
clause language used in those mortgage forms.
However, until those changes are made to the WBA
428 Mortgage, it continues to be a requirement of the
current version of the WBA 428 Mortgage to
specifically identify the past debts on the face of the
mortgage because of the language in that mortgage
form. The current version of the WBA 428
Mortgage requires the specific identification of
past debts secured by the mortgage. Because of
rescission and other rights of consumers under certain
consumer laws, future changes to the dragnet clause
in the WBA 428 mortgage may be limited to business
transactions such as those described in the Mitchell
Bank case.
The Wisconsin Supreme Court’s decision could be
viewed as an acceptance by the Court of the WBA
Real Estate Security Agreement used by lenders in
this state as collateral for past debts. The Wisconsin
Supreme Court deliberately chose to not make a
ruling which would invalidate the use of Real Estate
Security Agreements as collateral for past debts in
Wisconsin.
It is not required under the law in Wisconsin for
lenders to limit the past debts secured by a mortgage
to the face amount of the mortgage. The Wisconsin
Supreme Court clearly decided in the Mitchell Bank
case that the amount of past debt secured by a
mortgage may exceed the face amount of the
mortgage. However, the Court also quoted certain
clarifying language in the mortgage document used
by the Bank indicating that the amount secured by the
mortgage may exceed the face amount of the

mortgage. The WBA intends to add this clarifying
language to the WBA 428 Mortgage.
4.

The current practice followed by some lenders of
identifying the specific past debts secured by the Real
Estate Security Agreement may be discontinued if the
lender would prefer not to follow that practice. The
practice included the printing of an addendum to the
Real Estate Security Agreement to list specific past
debts. The Wisconsin Supreme Court has now held
that the specific listing of past debts is not required
under Wisconsin law.

5.

It is important to keep in mind that the Wisconsin
Supreme Court reserved the power of the court as a
matter of public policy to determine whether the debt
and the mortgage are “so wholly unrelated or unclear
that as a matter of public policy a court will refuse to
enforce the clause as to specific security.” It remains
possible in specific cases that past debts deemed
wholly unrelated to the mortgage will not be covered
by a dragnet clause.

6.

Mortgage lenders should continue to be aware of and
comply with consumer laws and the limitations on the
use of mortgages to secure past or future debts. In
particular, Truth-in-Lending imposes rescission rights
in some cases and the Wisconsin Consumer Act
prohibits the use of real property as collateral for
certain consumer loans and credit sales. These
limitations and restrictions continue to apply.

This is an important case for mortgage lenders in
Wisconsin. It adds important clarification to the use of
dragnet clauses in mortgages and Real Estate Security
Agreements and removes much of the uncertainty
regarding the applicability of those clauses to past debts.
John E. Knight, Partner - Boardman Law Firm, authored
this article. Mr. Knight twice presented oral arguments
before the Wisconsin Supreme Court in the Mitchell Bank
case on behalf of the Wisconsin Bankers Association.

JUDICIAL SPOTLIGHT
Hatleberg v. Norwest Bank Wisconsin, n/k/a
Wells Fargo Bank – Breach of Fiduciary Duty
While Managing an Irrevocable Trust
In this Wisconsin Court of Appeals case Wells Fargo
Bank (Bank) appealed a trial court judgment finding the
Bank in breach of its fiduciary duty while managing an

irrevocable trust. The Bank recommended an irrevocable
trust and represented that it would reduce the client’s
estate tax. The Bank later learned that, unless amended,
the trust would not perform as represented. Despite this,
the Bank continued to advise the client that there was
nothing wrong with the trust and that it would perform as
represented. The court held the Bank breached its
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This issue of WBA Compliance Journal contains in the “Special Focus” section an update on bills recently passed in
Wisconsin. Next check the “Regulatory Spotlight” section for information on Regulation Z and the FACT Act regulations.
Be sure to read the “Questions and Answers” section for updated information on the Servicemembers Civil Relief Act.
And, also read “Compliance Notes” for information on UCC fees.

SPECIAL FOCUS
2003-2004 Legislative Summary
Notice No. 2004-5
The following is a summary description of the bills related
to the financial institution industry that were passed
during the 2003-04 Legislative Session, and recently
signed by the Governor. This most recent session was a
busy one and WBA was involved to varying degrees in
lobbying on each of these bills. Copies of the Acts
referenced below may be obtained from the Wisconsin
Legislature’s homepage, which may be accessed through
WBA’s website under Industry Information then Links, at
www.wisbank.com, or by calling WBA’s Tiffyn Riese at
608/441-1207 or email at triese@wisbank.com. WBA
appreciates all the time that members took to respond to
legislative grassroots calls to action utilizing the software
program on WBA’s website.

High cost mortgage lending – 2003 Wisconsin
Act 257.
WBA played an integral role in the development of this
bill, as well as negotiating the substance of the bill during
the legislative session. The Act essentially codifies in
state law the federal Home Ownership and Equity
Protection Act (HOEPA), with some additional
requirements for non-insured depository institutions and
other lenders. The Act creates a new subchapter II to
Chapter 428 of the Wisconsin Statutes, called the State
High Cost Lending Law. There is a ten month delayed
implementation date to this law. As a result, the new state
law will first apply to loans for which applications are
received by a lender beginning February 1, 2005.

There were several amendments made to the original bill
that impose additional disclosure requirements and other
limitations on certain practices related to these high cost
loans originated by lenders in Wisconsin. Importantly for
banks, trust companies, savings banks and savings and
loan associations, there was also an amendment to the
original bill that provides parity for state chartered insured
depository institutions with federally chartered
institutions. The parity language essentially provides that
provisions in Wisconsin’s new law will not apply to any
state chartered bank, trust company, savings bank or
savings and loan association, or to any subsidiary of these
entities, to the extent that federal law preempts or
prohibits the application of any provision in Wisconsin’s
law to a federally chartered bank, trust company, savings
bank or savings and loan association of the same type.
The net effect of the amendments is that WBA members
need to continue to follow the federal law, HOEPA, and
will not face any additional burdens as a result of the new
law in Wisconsin.
A more detailed article explaining the specific provisions
in the law will be provided in a future issue, closer to the
effective date of the new law.

Non-resident estate tax – 2003 Wisconsin Act
258.
In anticipation of the full repeal of the state death tax
credit for federal estate tax purposes, effective for
decedents dying after December 31, 2004, WBA
diligently worked with the Legislature to successfully
modify Wisconsin’s estate tax law to encourage
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nonresidents living in states with no estate tax or other
succession tax to retain their economic ties to Wisconsin.
Under the new law, Wisconsin will not impose an estate
tax with respect to the intangible personal property of a
nonresident decedent that has a taxable situs in Wisconsin
even if that nonresident’s state of domicile does not
impose a transfer tax upon death. This new law does not
affect Wisconsin’s ability to impose an estate tax with
respect to a nonresident decedent’s real property in
Wisconsin or tangible personal property having a
permanent situs in Wisconsin. Nor does it affect
Wisconsin’s ability to assert a death tax with respect to the
intangible personal property of nonresident decedents
residing outside the United States or its territories.
A more detailed article explaining the specific provisions
in the law will be provided in a future issue, closer to the
effective date of the new law.

Prudent Investor Act – 2003 Wisconsin Act
264.
This Act replaces the prudent person rule with the
Uniform Prudent Investor Act, a model law that has been
adopted in over 40 other states. The law removes much of
the common law restriction upon the investment authority
of trustees of trusts and like fiduciaries.
The law requires a fiduciary, using reasonable care, skill
and caution, to invest and manage assets as a prudent
investor would, by considering the purposes, terms,
distribution requirements, and other circumstances of the
estate, trust, conservatorship or guardianship. A
fiduciary’s performance is measured on the performance
of the whole portfolio, not upon the performance of each
investment singly. The law allows the fiduciary to
delegate investment decisions to qualified and supervised
agents. It requires sophisticated risk-return analysis to
guide investment decisions. Furthermore, the law requires

a fiduciary to diversify investments unless the fiduciary
determines that the purposes of the estate, trust,
conservatorship or guardianship are better served without
diversifying.
The new Uniform Prudent Investor Act takes effect in
Wisconsin on April 30, 2004, for estates, trusts,
conservatorships and guardianships of the estate existing
on, or created on or after April 30. As applied to estates,
trusts, conservatorships, and guardianships of the estate
existing on April 30, this law governs only decisions or
actions occurring after that date.

In-state acquisitions of banks – 2003
Wisconsin Act 293.
This technical correction makes acquisitions of in-state
banks or in-state holding companies by out-of-state banks
the same as acquisitions by out-of-state bank holding
companies. This Act is effective May 5, 2004.

Bank name and logo protection – 2003
Wisconsin Act 262.
This Act prohibits any person from using the name, logo
or symbol, or any combination thereof, or a name, logo or
symbol that is deceptively similar to that of a bank,
savings bank, or savings and loan association in any
marketing material or solicitation in a manner such that a
reasonable person may believe that the marketing material
or solicitation originated from or is endorsed by the bank,
savings bank or savings and loan association. This law is
effective April 30, 2004.

Regulatory exam cycles – 2003 Wisconsin Act
263.
This Act changes the alternative examination provisions
applicable to savings and loan associations and savings
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banks, making it substantially similar to the alternative
examination provision applicable to state banks. As a
result, the bill allows DFI to accept any examination that
may have been made of a savings bank or savings and
loan association within a reasonable period by the FDIC,
OTS, or any other federal supervisory agency as its
examination. The Act deletes the requirement that any
such examination must comply with DFI’s procedures.
The Act is effective April 30, 2004.

Funeral directors and trust agreements –
2003 Wisconsin Act 167.
This Act amended the law regarding how financial
institutions may distribute money to a funeral director as
beneficiary of a funeral trust agreement or burial trust
agreement upon the death of the depositor. Previously,
financial institutions were required to receive a certified
copy of a death certificate before disbursing monies in
accordance with a funeral trust agreement or burial trust
agreement.
The new law allows a financial institution to release such
trust funds upon receipt of both a written statement of the
beneficiary that the agreement was complied with and one
of the following: a certified copy of a death certificate or
an affidavit made by the beneficiary of the potential
decedent’s death, in the form to be prescribed by the
Wisconsin Department of Health and Family Services, if
the financial institution consents to receipt of the affidavit.
If a financial institution consents to receipt of the affidavit,
which shall be accompanied by an invoice for the cost of
the services, the financial institution is immune from civil
liability for the amount of the funds so released.
It is important to remember that many, if not all, of these
trust agreements have, in the terms of the contract, a
requirement that a financial institution only distribute to a
funeral director beneficiary that amount needed to pay for
the actual cost of the services provided. Any excess
money in the trust agreement is to be disbursed by the
financial institution to the estate of the decedent. The Act
is effective April 20, 2004.

Ag siting – 2003 Wisconsin Act 235.
The Act relates to siting and expanding livestock facilities,
local zoning ordinances relating to livestock facilities, and
creating a Livestock Facility Siting Review Board. The
law further requires DATCP to specify by rule, standards
for siting and expanding livestock facilities.

A livestock facility is a feedlot or other facility where
animals used to produce food, fiber or other animal
products are kept, except that pastures and aquaculture
facilities are not livestock facilities. Some of the
provisions of the new law depend on the size of a new or
expanded livestock facility, measured by animal units. An
animal unit is a measure related to the amount of waste
produced by different kinds of animals.
The Act provides DATCP with a one-year period to
promulgate rules implementing the new law. In general,
the new law is expected to first apply to applications for
approval of livestock facility siting or expansion received
on or after October 1, 2005.

Livestock premises identification – 2003
Wisconsin Act 229.
The Act requires registration of livestock premises by
producers in order to be eligible for reimbursement from
the state should DATCP require the destruction of some or
all of a producer’s livestock. The law allows a producer to
authorize another person, like a financial institution, to
view the registration records on file at DATCP to verify
the registration of its producer/borrower. The Act is
effective November 1, 2005, except that DATCP is
directed to include its funding proposal for this program in
its budget request for the 2005-07 biennial budget bill.

WHEDA CROP program – 2003 Wisconsin
Act 236.
WBA and members of its Agricultural Banking Section
were instrumental in the passage of this bill, which
increases the CROP maximum guarantee to $100,000
from $30,000. Under the Act, WHEDA will guarantee the
first $50,000 at the 90% level and above $50,000 up to
$100,000 at the 80% level. The Act is effective April 28,
2004.

EdVest – 2003 Wisconsin Act 289.
The Act allows aunts, uncles, and great-grandparents to
deduct contributions made to an EdVest College Savings
Program account subject to the same limits and conditions
that exist under current law. The Act first applies to
taxable years beginning January 1, 2004.

UETA – 2003 Wisconsin Act 294.
The Act removes barriers to electronic commerce by
enacting the Uniform Electronic Transactions Act (UETA)
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In Wisconsin. UETA allows the use of electronic records
and electronic signatures in most transactions, with a few
limited exceptions. The Act is effective May 5, 2004.

Tax liens – 2003 Wisconsin Act 288.

proceeding, and increases the cash value that can be
exempt in either an annuity or life insurance policy from
$4,000 to $150,000. The Act does not affect a financial
institution’s security interest in an annuity or life
insurance policy. The Act is effective May 5, 2004.

The Act clarifies that state tax warrants and liens on real
property last 20 years. The Act is effective May 5, 2004.

Meetings of non-profit corporations – 2003
Wisconsin Act 259.

Life insurance and annuity contract
exemptions from lawsuits – 2003 Wisconsin
Act 304.
The Act makes explicit that an unmatured annuity is also
exempt from a creditor’s claim in a bankruptcy

The Act allows non-profits to conduct meetings through
electronic means. Consequently, organizations can vote
and conduct business by means of e-mail, video
conferencing and the Internet. The Act is effective April
30, 2004.

REGULATORY SPOTLIGHT
FRB Issues Final Rule on Regulation Z.
The Board of Governors of the Federal Reserve System
(FRB) is publishing revisions to Regulation Z, which
implements the Truth in Lending Act, and to the staff
commentary to the regulation. Regulation Z is revised to
add an interpretative rule of construction providing that
where the word “amount” is used in the regulation to
describe disclosure requirements, it refers to a numerical
amount.
The staff commentary is also revised to expressly state
that where the creditor fails to provide the consumer an
address for sending the notification of rescission, the
consumer’s delivery of notification to the person or
address to which the consumer has been directed to send
payments constitutes delivery to the creditor or assignee.
In addition, several technical revisions to the staff
commentary are being published. The final rule is
effective 04/01/2004. Compliance is mandatory beginning
10/01/2004. Copies of the final rule may be obtained from
WBA or viewed at www.gpoaccess.gov/fr.index.html.
Federal Register, Vol. 69, No. 62, 03/31/2004, 1676916775.
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FRB Seeks Comment on Revised Formats for
Public Disclosure of Lending Data.
The FRB is soliciting comments on revised formats for
public disclosure of mortgage lending data reported
pursuant to the Home Mortgage Disclosure Act and
Regulation C, in light of revisions to Regulation C
requiring lending institutions to report new loan pricing
and other loan data. The first year for which the new data
will be reported is 2004. Data from institutions are due no
later than March 1, 2005, and the data will be reflected in
the public disclosures scheduled to be released in summer
2005. Comments must be received by 05/10/2004. Copies
of the proposed rule may be obtained from WBA or
viewed at www.gpoaccess.gov/fr.index.html. Federal
Register, Vol. 69, No. 58, 03/25/2004, 15469-15559.

FRB Proposes Rule on FACT Act.
The FRB is proposing to amend Regulation V, which
implements the Fair Credit Reporting Act (FCRA or Act).
The FRB proposal would add a model form to Regulation
V that financial institutions may use to comply with the
notice requirement relating to furnishing negative
information contained in section 217 of the Fair and
Accurate Credit Transactions Act of 2003 (FACT Act).
Section 217 of the FACT Act amends the FCRA to
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This month’s “Special Focus” section addresses issues regarding loan renewals in Wisconsin. Turning to the “Regulatory
Spotlight” section, you will find information regarding FACT Act proposals. Next check the “Compliance Notes” section
for information about DFI’s new charges for viewing images of UCC filing documents. Finally, please note that last
month’s WBA Compliance Journal, Volume 8, Number 11, was inadvertently identified as the May 2004 issue. Volume 8,
Number 11, is actually the April 2004 issue. We apologize for any inconvenience this may have caused.

SPECIAL FOCUS
Loan Renewals in Wisconsin
Notice 2004 - 6
The WBA is commonly asked whether standard
disclosures are required when a lender renews an existing
consumer loan. For purposes of this article, a renewal is an
extension of the term of an existing loan (without
additional advances) by the lender that originally made the
loan. Commonly, the interest rate may change to reflect
market conditions at the time of renewal and the payment
schedule may be modified to reflect the continuing
amortization of the loan based on the new interest rate.
The following summarizes the standard disclosure
regulations and their applicability to such loan renewals.
1. Truth-in-Lending and Regulation Z. Under Reg. Z,
disclosures are generally required at or prior to the closing
of a loan. Subsequent disclosures are only required in
certain defined circumstances. Post-closing disclosures are
required for: (a) refinancings; (b) assumptions; and (c)
adjustments to the interest rate in certain ARM
transactions. When renewing a loan governed by Truth-inLending, the lender must determine whether the renewal
transaction rises to the level of a refinancing, which would
require disclosures at the time of the renewal.
Refinancing is defined under Reg. Z as a transaction
where the existing obligation is satisfied and replaced by a
new obligation by the same consumer. If the renewal
satisfies and replaces the existing obligation, new
disclosures must be made. (This article will address
procedures that lenders may follow to avoid turning a
renewal into a refinancing, below.)

As always, there are two exceptions to the rule that the
transaction must constitute a refinancing before
disclosures are required. These two exceptions are
applicable to variable rate transactions. Under these
exceptions, even if the renewal loan does not rise to the
level of a refinancing (that is, it does not satisfy and
replace the original loan), new disclosures would be
required. New disclosures are required for any renewal if:
a.

a variable rate feature is added to the obligation
at the time of the renewal; or

b.

the interest rate is increased based on a variable
rate feature that had not been properly disclosed
when the loan was made.

Again, these exceptions apply to any renewal, not just
refinancings.
On the other hand, even if the obligation meets the general
definition of a refinancing, the lender may not be required
to give new disclosures. There are five exemptions from
the general rule that new disclosures are required for
refinancings. New disclosures are not required even if the
transaction is a refinancing if the new transaction is to:
a.

renew a single payment obligation with no
change in the original terms;

b.

reduce the APR with a corresponding change in
the payment schedule;

c.

enter into an agreement involving a court
proceeding;

d.

enter into an agreement resulting from default or
delinquency; and
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e.

renew optional insurance purchased by the
consumer and added to an existing transaction if
the initial purchase of insurance was properly
disclosed.

Therefore, to determine whether RESPA disclosures are
required for a renewal, the lender must determine whether
the loan renewal satisfies and replaces the existing
obligation with a new obligation.

Again, these five exemptions are available to lenders even
if the lender has first determined that the new note
satisfies and replaces the prior obligation. If the lender
determines that it has not satisfied the existing obligation
or replaced it with a new obligation, there is no
refinancing, and no need to review the exemptions to the
rule for refinancings.

3. Privacy. Privacy notices are required to be provided
to individual customers not later than the time the
customer relationship is established. Assuming the notice
was properly provided in connection with the original loan
(or earlier than that if the individual was already a bank
customer), a loan renewal does not trigger the requirement
to provide a privacy notice.

In summary, subject to the two exceptions for adding a
variable rate feature to the renewal or having incorrectly
disclosed a variable rate feature initially, new disclosures
are not required unless the original obligation is satisfied
or extinguished and replaced by a new obligation. Further,
even if the obligation is satisfied or extinguished and
replaced by a new obligation, new disclosures are not
required if the new obligation falls within one of the five
exemptions. Of course, lenders may always choose to give
new Truth-in-Lending disclosures even if not required.

4. HMDA and Regulation C. Lenders subject to HMDA
and Reg. C must complete a loan application register for
each application for an origination and purchase of a home
purchase loan, a home improvement loan, and a
refinancing. Consistent with the other regulations issued
by the Federal Reserve (see Reg. Z above), a refinancing
under HMDA and Reg. C means a new obligation that
satisfies and replaces an existing obligation by the same
borrower. To determine whether to report a renewal of a
loan, the lender must determine whether the loan renewal
satisfies and replaces the existing obligation with a new
obligation. This same standard also applies to whether to
obtain government monitoring information under Reg. C
and Reg. B (when government monitoring information is
required for refinancing).

The right of rescission, which applies to credit
transactions in which a security interest is or will be taken
in the consumer’s principal dwelling, is not required for
renewals. However, if the transaction is a refinancing or
consolidation by the same creditor of an extension of
credit secured by the dwelling, the right of rescission does
apply to the new advance of money. Also, for purposes of
rescission, if a security interest in a consumer’s principal
dwelling is added to the transaction, rescission will apply
to the addition of the security interest. A refinancing by a
different lender is always considered a new loan, subject
to all of the disclosures and the right of rescission under
Reg. Z.
2.
RESPA. Subject to certain specific exemptions,
RESPA applies to loans secured by first or subordinate
liens on residential real estate, including the refinancing of
any loan secured by residential real estate. RESPA
incorporates the Reg. Z definition of refinancing.

5. Flood Insurance. Lenders may not renew any loan
secured by improved real estate or a mobile home located
in a special flood hazard area unless the property is
covered by flood insurance. At the time of loan renewal,
lenders must determine whether flood insurance must be
placed. The lender may rely on a prior determination of
whether a property is in a special flood hazard area, if the
determination is not more than seven years old and the
basis for determination was recorded on the prior
determination form obtained by the lender. Prior
determination forms may not be relied upon if map
revisions or updates show the property is in a special flood
hazard area.
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6.

State Law.
a.

b.

Tattletale Notice. Lenders must notify a nonapplicant spouse of an extension of credit if the
loan is governed by the Wisconsin Consumer
Act. This disclosure is generally referred to as the
tattletale notice. The tattletale notice is not
required in connection with the renewal of a loan.
Explanation of Personal Obligation. The laws
that require lenders to provide an Explanation of
Personal Obligation do not address disclosures
for renewals. The WBA recommends that a
lender provide an Explanation of Personal
Obligation in connection with renewal notes to
any person entitled to an Explanation of Personal
Obligation in connection with the initial loan (or
provide copies of the documents if that is the way
the lender complies with the notice requirement
if applicable under the WCA).

Taking Appropriate Steps to Document A Renewal. Under
many of the regulations addressed above, disclosures at
the time of renewal are not required as long as a loan does
not satisfy an existing obligation and replace it with a new
obligation. However, if lenders are at all unclear as to
whether disclosures are required, the lender may
always choose to provide the disclosures, even if not
technically required.
In addition to the issue of whether new disclosures are
required, in order to avoid losing priority on a real estate
loan, lenders want to treat loan renewals as a continuation
of an existing loan rather than a substitution and
replacement of the initial loan with a new loan (a
refinance). In general, the priority of an optional loan
secured by real estate dates from the time of the loan. So,
it is important that the date of a loan secured by real estate
remain tied to the initial advance. The lender does not
want a court to recharacterize a renewal as a new loan
with a new advance date.

When renewing loans, procedures should be followed to
assure that the loan is not recharacterized as a refinancing
or a new loan. These procedures include:
1.

Clarifying the party’s intent that the initial note is
renewed by the renewal note and not replaced, by
marking the initial note “renewed but not paid”
and by retaining the initial note in the file until the
obligation has been paid and satisfied.

2.

Completing any provision in the renewal note
that indicates that the loan renews a prior note by
referring to the prior note(s).

3.

Recognizing the risk that a loan may more likely
be characterized as a refinancing affecting
priority, rather than a renewal where priority
dates from the date of the initial advance, to the
extent that the terms of the renewal note deviate
from the terms of the initial obligation.
Wisconsin cases have established a doctrine that
a renewal of an existing note is not a discharge of
an original obligation and the creation of a new
obligation, unless it appears that the parties
agreed that it should be destruction of the old and
the creation of a new obligation. However, the
cases address extension of the term, and do not
specifically address other amendments made at
the time of the renewal loan.

A lender that deviates the terms of the renewal note from
the initial note may consider taking steps to decrease the
risk of losing priority at the time of renewal. For example,
a lender may obtain insurance from a title insurance
company insuring the continuing priority of a mortgage
lien by having an existing title insurance policy brought
current. A lender could consider obtaining a title search at
the time of renewal to determine if there are junior
creditors that the lender should consider contacting for
consent or a subordination to lender’s mortgage. As with
disclosures, lenders may choose to be more or less
conservative when priority could be affected by the
determination of whether a loan is renewed or
refinanced.

REGULATORY SPOTLIGHT
Agencies Seek Comment on Proposed
Regulation Implementing the FACT Act.
The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System (FRB),
the Federal Deposit Insurance Corporation (FDIC), the

Office of Thrift Supervision (OTS), and the National
Credit Union Administration (NCUA) (collectively “the
Agencies”) are publishing for comment proposed
regulations implementing section 411 of the Fair and
Accurate Credit Transactions Act of 2003 (FACT Act).
The FACT Act substantially amends the Fair Credit
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The “Special Focus” section of this issue contains an update on the new rules for lawyer trust accounts. Next, check the
“Regulatory Spotlight” section for information on FACT Act regulations, and Regulations DD and CC. Finally, read the
“Compliance Notes” section for information on Check 21 and Guidance on Developing an Effective Computer Virus
Protection Program.

SPECIAL FOCUS
New Trust Account Rule Effective July 1, 2004
Notice No. 2004-7
On April 30, 2004, the Wisconsin Supreme Court issued an
order that recreated SCR 20:1.15, the rule regarding lawyer
trust and fiduciary accounts (lawyer trust accounts),
effective July 1, 2004. The amendments to Supreme Court
Rule (SCR) 20:1.15 constitute the most significant changes
to that rule since its inception in 1988.
The WBA worked closely with the Office of Lawyer
Regulation (OLR) in drafting the amendments that will
impact financial institutions. A number of these changes
may be of significance to the financial institutions at which
lawyers maintain lawyer trust accounts. For example, with
respect to a financial institution’s internal guidelines or
procedures for titling all lawyer trust accounts, the rule
includes the following requirements:
1. Identification of account. Each trust account shall be
clearly designated as a “Client Account,” a “Trust
Account,” or words of similar import. The account shall
be identified as such on all account records, including
signature cards, monthly statements, checks, and deposit
slips. An acronym, such as “IOLTA,” “IOTA,” or
“LTAB,” without further elaboration, does not clearly
designate the account as a client account or trust
account. Therefore, if an account is established as an
IOLTA, the account would be entitled as follows :
[Name of Lawyer or Law Firm] IOLTA Trust Account.
Likewise, if an account is established as a trust account
not subject to IOLTA the account would generally be
entitled as follows: [Name of Client] by [Name of
Lawyer or Law Firm] [Trust Account or Client
Account].
If you have questions about titling lawyer trust accounts,
please contact the Legal Department at the Wisconsin
Bankers Association for assistance at 608/441-1200.

2. Monthly statement. The monthly statement provided to
the lawyer or law firm by the financial institution shall
identify the name and address of the lawyer or law firm
and the name of the account.
In addition, financial institutions should be aware of the
required formatting for deposit slips, checks and wires.
With respect to those instruments, the new rules states:
1. Deposit records. Deposit slips shall identify the name of
the lawyer or law firm, and the name of the account. The
deposit slip shall identify the amount of each deposit
item, the client or matter associated with each deposit
item, and the date of the deposit. The lawyer shall
maintain a copy or duplicate of each deposit slip. All
deposits shall be made intact. No cash, or other form of
disbursement, shall be deducted from a deposit. Deposits
of wired funds shall be documented in the account’s
monthly statement.
2. Disbursement records.
a. Checks. Checks shall be pre-printed and prenumbered. The name and address of the lawyer or
law firm, and the name of the account shall be
printed in the upper left corner of the check. Trust
account checks shall include the words “Client
Account,” or “Trust Account,” or words of similar
import in the account name. Each check disbursed
from the trust account shall identify the client matter
and the reason for the disbursement on the memo
line.
b. Canceled checks. Canceled checks shall be obtained
from the financial institution. Imaged checks may be
substituted for canceled checks.
c. Imaged checks. Image checks shall be acceptable if
they provide both the front and reverse of the check
and comply with the requirements of this paragraph.
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The information contained on the reverse side of the
image checks shall include any endorsement
signatures or stamps, account numbers, and
transaction dates that appear on the original. Imaged
checks shall be of sufficient size to be readable
without magnification and as close as possible to the
size of the original check.
d. Wire transfers. Wire transfers shall be documented
by a written withdrawal authorization or other
documentation, such as a monthly statement of the
account that indicates the date of the transfer, the
payee, and the amount.
Another dramatic change to the trust account rule is the
section that identifies prohibited transactions. As of July 1,
2004, the following transactions will be specifically
prohibited with respect to lawyer trust accounts, including
IOLTAs:
1. Prohibited transactions.
a. Cash. No disbursement of cash shall be made from a
trust account or from a deposit to a trust account, and
no check shall be made payable to “Cash.”
b. Telephone transfers. No deposits or disbursements
shall be made to or from a trust account by a
telephone transfer of funds. This section does not
prohibit wire transfers.
c. Internet transactions. A lawyer shall not make
deposits to or disbursements from a trust account by
way of an Internet transaction.
d. Electronic transfers by 3rd parties. A lawyer shall not
authorize a 3rd party to electronically withdraw
funds from a trust account.
e.

Credit card transactions. A lawyer shall not
authorize transactions by way of credit card to or
from a trust account. However, earned fees may be
deposited by way of credit card to a lawyer’s
business account.

f. Debit card transactions. A lawyer shall not use a
debit card to make deposits to or disbursements from
a trust account.
As a reminder, lawyer trust accounts include, but are not
limited to, IOLTA trust accounts. It is the lawyer’s
responsibility, not the financial institution’s, to determine
whether or not a particular account is subject to IOLTA or
other lawyer trust account rules.
In addition, the overdraft notification requirements for all
lawyer trust accounts have not changed. Thus, financial
institutions must continue to send a notice of any overdraft
on any lawyer trust account to the Office of Lawyer
Regulation at the same time the overdraft notice is sent to
the lawyer or law firm.
Lawyer trust accounts are identified by the completion and
execution of the “Agreement to Notify Office of Lawyer
Regulation of Overdrafts on Lawyer Trust Accounts.” A
copy of each fully executed agreement should be retained in
the financial institution’s files. The revised agreement form
and its instructions are contained in FIPCO deposit software
and may also be obtained from OLR’s Trust Account
program at 877/315-6941 or via email request at Mary.
HoeftSmith@wicourts.gov.
Finally, financial institutions are not responsible for
enforcing these prohibitions or for reporting to OLR a
lawyer who has engaged in one or more of the above
transactions. Nevertheless, it is important that financial
institutions be aware that lawyers are prohibited from
conducting the above types of transactions in connection
with a Wisconsin trust account. Financial institutions that
have questions regarding the lawyer trust account rules
should contact the Legal Department at the Wisconsin
Bankers Association.
The full trust account rule is available on the Wisconsin
Supreme Court’s website at: www.wicourts.gov/html/sc/
sc_rules/02-06.htm.

Our sincere thanks to OLR’s Mary Hoeft Smith, the primary
author of this article.
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In this month’s “Special Focus” section, read about DHFS’s new Affidavit of Death form. Next, turn to “Judical
Spotlight” to learn about a recent court case on the “Do Not Call” rules. Then, focus your attention on the “Regulatory
Spotlight” section for information on FRB’s withdrawal of its”clear and conspicuous” disclosure proposal. Finally, read
“Compliance Notes” for information on RESPA’s streamlined servicing disclosure.

SPECIAL FOCUS
DHFS Releases New Funeral Director
Affidavit of Death Form
Notice 2004-8
As discussed in WBA Compliance Journal, Volume 8,
Number 11, 2003 Wisconsin Act 167 amended the law
regarding how financial institutions may distribute money
to a funeral director as beneficiary of a funeral trust
agreement or burial trust agreement upon the death of the
depositor. The purpose of the new law, which became
effective on April 20, 2004, is to expedite the process of
applying for payment of these funds and eliminate the
illegal practice of faxing copies of death certificates to
financial institutions and others.
Previously, financial institutions were required to obtain a
certified copy of a death certificate before disbursing
monies in accordance with a funeral trust agreement or
burial trust agreement (collectively, pre-assigned funeral
funds). Under the new law, a financial institution may
release pre-assigned funeral funds upon receipt of both a
written statement of the beneficiary that the agreement
was complied with and one of the following: a certified
copy of a death certificate or an affidavit made by the
beneficiary of the potential decedent’s death, in a form to
be prescribed by the Wisconsin Department of Health and
Family Services (DHFS), if the financial institution
consents to receipt of the affidavit. If a financial
institution consents to receipt of the affidavit, which shall
be accompanied by an invoice for the cost of the services,
the financial institution is immune from civil liability for
the amount of the funds so released.

The DHFS, through its Division of Public Health, has now
created and released the affidavit to be used under the
provisions of this new law. The form is DPH 5047 Funeral
Director Affidavit Of Death For Release Of Burial
Agreement Funds / Funeral Insurance Proceeds. The form
is available to funeral directors, financial institutions and
insurance companies. As a reminder it can only be used to
withdraw pre-assigned funeral funds and cannot be used to
withdraw any other types of funds not associated with a
pre-assigned funeral funds.
Financial institutions holding accounts containing preassigned funeral service funds may now accept, at their
discretion, this affidavit in lieu of a certified copy of a
death record from a funeral director applying for release
of pre-assigned funeral funds. It is up to your institution
to decide if the affidavit is acceptable or if you will
require a certified copy of a death certificate. If your
institution requires a death certificate, do not accept a
faxed copy. Instead, your institution may make a copy of
an original certified death certificate and mark it “For
Administrative Purpose Only,” so long as it is kept for the
exclusive use of your institution and is not shared with
any other person. Failure to abide by these death
certificate procedures will result in a violation of state law.
As is the case with many other state forms, the affidavit’s
pre-printed verbiage cannot be altered to eliminate or add
information; therefore, it is prudent to become familiar
with this form. A reproduction of this form, in reduced
size, is provided on the following page for informational
purposes only. You may obtain a full-size copy of this
form from WBA’s Tiffyn Riese at 608/441-1207 or
wbalegal@wisbank.com.
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In this issue you will find the “Special Focus” section provides a general overview of the Check 21 Act. Next, in the
“Regulatory Spotlight” section, you will find items on regulatory burden reduction, affiliate marketing under the FACT
Act, and HUD’s appraisal rules. Finally, read the “Compliance Notes” section for information regarding new Bank
Secrecy Act examination procedures, and the 2005 dollar amount for the fee-based trigger under HOEPA.

SPECIAL FOCUS
The Check 21 Act - A New Era For Check
Clearing

without requiring any financial institution to change its
particular check collection practices.

Notice 2004-9

What is a Substitute Check?

The Check Clearing for the 21st Century Act (Check 21 or
Act) takes effect on October 28, 2004. The WBA expects
many institutions have questions regarding this new law
and the recently finalized amendments to Regulation CC
that implement the it. Therefore, the WBA is providing
this general overview of the Act to help prepare
institutions for this new era of check clearing.

A “substitute check” is a paper reproduction of the
original check that contains an image of the front and the
back of the original check which, subject to certain
exceptions, bears a MICR line containing all the
information from the original MICR line, conforms to the
ANS X9.100-140 industry standards for substitute checks,
and is suitable for automated processing just like the
original check.

This article will first discuss what the Check 21 Act does
and the definition of substitute check. It will then cover
reconverting banks duties, warranties and indemnities.
Next, the article will address the expedited recredit
procedures for consumers and banks. Last, the article will
address the Act’s consumer awareness disclosure
requirements and MICR encoding changes.
What is “Check 21”?
Check 21 is a federal law intended to increase the
efficiency of the U.S. payment system by facilitating, but
not mandating, check truncation and electronic clearing
and settlement of checks. To that end, the Act authorizes
the creation and use of a new negotiable instrument called
a “substitute check.”
While the Act does not require any financial institution to
use electronic check processing, it does require an
institution to accept a substitute check in lieu of an
original check when an institution requires an original
check. In doing so, it makes it possible for checks to be
truncated at any point in the collection process,
irrespective of state law or agreements that might
otherwise require delivery of the original paper check,

Importantly, a substitute check is the “legal equivalent” of
the original check if: (1) it accurately represents “all the
information” from the front and the back of the original
check; (2) it bears the Check 21 “legal equivalence
legend”; and (3) the financial institution has made the
Check 21 warranties and indemnities with respect to the
substitute check.
In other words, all the information relating to payment,
identification, and endorsements contained on the original
check must survive the imaging process. In addition, the
substitute check must bear the legend “This is a legal copy
of your check. You can use it the same way you would
use the original check.” And finally, the “reconverting
bank,” which will be discussed next, must make certain
warranties and idemnifications. However, before moving
on, note that not all substitute checks are the “legal
equivalent” of the original check. If the substitute check
fails one of these requirements, it is not the legal
equivalent of the original check.
Reconverting Banks: Check 21 Warranties and
Indemnification
First of all, keep in mind that Regulation CC’s definition
of bank is broad and includes banks, savings banks,
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savings associations, and credit unions, as well as other
financial institutions.
The final regulations define “reconverting bank” as: (1) a
bank that creates a substitute check; or (2) the first bank
that receives a substitute check created by a person that is
not a bank and transfers either that substitute check or, in
lieu thereof, the first paper or electronic representation of
that substitute check.
A reconverting bank has a number of duties. First, it has to
identify itself as the reconverting bank on the front and
back of the substitute check. Second, it has to preserve all
previous reconverting bank identifications. Third, it has to
ensure that that the substitute check bears all previously
applied endorsements. Fourth, it has to identify the bank
that truncated the original check.
Legal Equivalence and Duplicative Payment Warranties
Any bank that transfers, presents, or returns a substitute
check, or a paper or electronic representation of a
substitute check, warrants that the substitute check meets
the requirements for legal equivalence. This is known as
the “Legal Equivalence Warranty.”
The second warranty, known as the “Duplicative Payment
Warranty,” provides that no depositary bank, drawee,
drawer, or endorser will be asked to make a payment
based on a check that it has already paid.

For example, Bank A (paying bank) makes payment based
on a substitute check derived from a fraudulent original
cashier’s check presented by Bank B. The security features
that would have allowed Bank A to detect the fraud did not
survive the imaging process, and thus Bank A was not able
to detect it on time. In this case, Bank A would have an
indemnity claim against Bank B.
On the other hand, had the original fraudulent cashier’s
check contained characteristics such that Bank A would not
have detected the fraud if the original were presented (e.g.,
the check amount was under the threshold amount for fraud
detection procedures), then Bank A would not have an
indemnity claim against Bank B.
Note that, a bank that truncates the original check and
transfers it in electronic form to a subsequent bank does not
make the Check 21 warranties and indemnity. Nonetheless,
by agreement, the parties are free to allocate liabilities
associated with the exchange of electronic check
information.
Warranty Claim v. Indemnity Claim
To summarize, a warranty claim is based upon the receipt of
a substitute check or a paper or electronic representation of
a substitute check. An indemnity claim is based upon a loss
that was due, directly or indirectly, to the receipt of a
substitute check instead of the original check. Recipients of
a paper or electronic representation of a substitute check
cannot originate an indemnity claim.

These warranties do not apply to ACH debits. Regulation
E and ACH rules govern those types of transactions.

Consumer and Interbank Expedited Recredit

Substitute Check Indemnity

Consumer’s Expedited Recredit

A bank that transfers, presents, or returns a substitute
check or paper or electronic representation thereof must
indemnify a subsequent recipient for losses that are due to
any person’s receipt of a substitute check instead of the
original. This is known as the “Substitute Check
Indemnity.” The indemnity covers losses due to any
subsequent recipient’s receipt of the substitute check
instead of the original check.

The Act generally provides for a consumer’s account to be
recredited expeditiously. A consumer who, in good faith
believes his or her bank has improperly charged his or her
account for a substitute check or in good faith believes he or
she has a warranty claim for the substitute check, can
exercise his or her right for expedited recredit.
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In other words, a consumer may make a claim for
expedited recredit under this section only for a substitute
check that he or she has received and for which the bank
charged his or her deposit account. Checks not drawn on
consumer accounts, such as credit card checks, HELOC
checks, or from a brokerage clearing account, would not
give rise to this remedy unless this type of check is
returned to the customer in the form of a substitute check
and the consumer’s deposit account is charged for that
item. Receipt of a statement containing images of
substitute checks also would not give rise to this remedy.
Consumer’s Procedures to Claim Recredit
A consumer must submit an expedited recredit claim so
that the bank receives it within 40 days of the later of the
date that the bank mails or delivers the consumer’s
periodic statement showing the relevant transaction or the
substitute check. A consumer’s claim must include:
(1) The reason why the consumer believes his or her
account was improperly charged for the substitute
check or the nature of the warranty claim with respect
to such check;
(2) A statement that the consumer suffered a loss at an
estimate of the amount of the loss;

(1) Determine that the claim is valid and provide a full
recredit no later than the business day after making
that determination;
(2) Determine the claim is not valid and demonstrate this
to the consumer; or
(3) Pending the outcome of the investigation, and subject
to certain exceptions for new accounts, accounts
repeatedly overdrawn and reasonable cause to believe
the claim is fraudulent, the bank must recredit the
amount of the consumer’s loss up to the lesser of
$2,500 or the substitute check. The bank would
ultimately, no later than the 45th calendar day after
receiving the claim, recredit any remaining amount
unless the bank determined before the 45th calendar
day that the claim is not valid. Subject to the
applicable statute of limitations, the bank can always
reverse the recredit if it later determines the claim to
be invalid.
Finally, regardless of the action taken, the bank must
notify the consumer. FIPCO is currently creating recredit
notices to comply with this requirement. The notices will
be available in hard copy forms and FIPCO software by
late September or early October.
Interbank Expedited Recredit

(3) The reason why production of the original check or a
sufficient copy is necessary to determine whether or
not the charge to the consumer’s account was proper
or the consumer’s warranty is valid; and
(4) Sufficient information to allow the bank to identify the
substitute check and investigate the claim.
The bank must inform the consumer if the claim is
incomplete and identify the information that is missing.
If consumer is attempting to make the claim orally, and the
bank requires the claim to be in writing, it must inform the
customer of this requirement and may require a customer
to submit the written claim such that the bank receives it
by the 10th business day after the banking day on which
the bank received the oral claim. Therefore, a consumer
could potentially have 50 days to submit a claim. To
illustrate, if an oral claim is within the 40-day period and
the consumer meets the 10-day in-writing timeframe, the
consumer’s claim is timely even if the written claim is
received beyond the 40-day period.
Bank’s Procedures - Actions in Response to a Claim
No later than the 10th business day after the banking day
on which the bank received the claim, the bank must take
one of the following three actions:

Check 21 also provides expedited recrediting procedures
among banks. Generally, the regulations allow a bank to
make an expedited recredit claim under two sets of
circumstances: (1) because the bank is obligated to
provide a recredit to a consumer or to another bank that is
obligated to provide a recredit in connection with a
consumer’s claim; or (2) because the bank detected a
problem with the substitute check that, if uncaught, could
give rise to a consumer claim.
The loss giving rise to an interbank recredit claim could
be the recredit the claimant bank provided directly to its
customer or a loss incurred as a result of the claimant
bank being required to indemnify another bank that
provided an expedited recredit to a consumer or another
bank.
The claimant bank’s claim must include:
(1) A description of the consumer’s claim or the warranty
claim related to the substitute check, including why
the bank believes that the substitute check may not be
properly charged to the consumer’s account;
(2) A statement that the claimant bank is obligated to
recredit a consumer account or otherwise has suffered
a loss, and an estimate of the amount of that recredit
or loss, including any applicable interest;
August 2004
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(3) The reason why production of the original check or
sufficient copy is necessary to determine the validity
of the charge to the consumer or the warranty claim;
and
(4) Sufficient information to allow the indemnifying bank
to identify the substitute check and investigate the
claim.
In addition, if the information submitted by the claimant
bank includes a copy of any substitute check, the claimant
bank must take reasonable steps to ensure that the copy
cannot be mistaken for the legal equivalent of the check or
sent or handled by any bank, including the indemnifying
bank, for forward collection or return.
The claimant bank must submit its claim by the end of the
120th calendar day after the claimant bank settled for the
problematic substitute check. The indemnifying bank, no
later than the 10th business day after the banking day on
which it received the claim, must take one of the
following three actions:
(1) Recredit the claimant bank;
(2) Provide the claimant bank the original check or a
sufficient copy; or
(3) Provide information to the claimant bank explaining
why it is not obligated to comply with 1 or 2 above.
Communicating Check 21 – Consumer Awareness
Disclosures
Check 21 also requires banks to provide the following
brief disclosure to consumer customers which describes:
(1) That a substitute check is the legal equivalent of an
original check; and
(2) The consumers recredit rights that apply when a
consumer in good faith believes that a substitute
check was not properly charged to his or her account.
Although the commentary to the final rule provides that
the disclosures are required under two circumstances,
breaking it down as three separate situations seems easier
to follow.
(1) Consumer accountholders who receive paid checks
with their monthly account statements:
(a) For existing customers, the disclosures are
required no later than the first statement cycle
after October 28, 2004.
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(b) For new customers on and after October 28,
2004, the disclosures are required when the
relationship is established.
(2) Consumers who receive a substitute check in response
to a request for a copy: The disclosures are required at
the time of request, if feasible. Otherwise, the bank
must provide the disclosures no later than the time at
which the bank provides the substitute check in
response to a customer’s request.
(3) Consumers who receive a returned substitute check
from their bank: The disclosures are required at the
time the bank provides the substitute check.
Note that for situations under (2) and (3), the bank must
provide the disclosures despite the fact that the bank has
previously provided the disclosures to that same
consumer.
FIPCO is currently creating consumer awareness
disclosures. The disclosures will be available in hard copy
forms and in FIPCO software by late September or early
October.
Responsibilities of Banks Receiving Substitute Checks
As earlier noted, Check 21 does not require banks to make
processing changes with respect to substitute checks.
Banks, however, will be required to make minor
modifications to qualify a substitute check for return.
For a qualified return of an original check, banks must
place a “2” in position 44 of the MICR line on the item.
However, for a qualified return of a substitute check, the
bank must place a “5” in position 44. In addition, a “4” is
required in position 44 for the forward collection of a
substitute check. Proper encoding of position 44 will
ensure that banks along the collection chain are on notice
that they are receiving a substitute check and, in turn,
ready them to handle it appropriately.
Finally, note that: (1) a bank that qualifies a substitute
check for return or that repairs the MICR line of a
substitute check is subject to Regulation CC’s encoding
warranty; and (2) a bank returning a substitute must
clearly identify the return reason. If the returned check is
a substitute check, the reason for return must be placed
within the image of the original check that appears on the
front of the substitute check so that the information is
retained on any subsequent substitute check.
Conclusion
Under current law, a financial institution must present the
original paper check for payment of the item unless the
paying bank has agreed to accept presentment in some
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other form. However, as of October 28, 2004, a new era of
check clearing will begin.
Communication with customers will be key. WBA has
created a pamphlet entitled “Check 21-Changes in Your
Checking Account” to help institutions introduce all
customers to the new law. Also, FIPCO is currently
finalizing a wide array of documents to help institutions
comply with the specific requirements of the new law,
including the consumer awareness disclosures and recredit
notices, as discussed earlier in this article.

In addition, well-trained staff is vital for smooth
implementation of the Act. To assist with this, Check 21
will be addressed in upcoming WBA educational programs
including the WBA Technology Conference and WBA
Legal Clinic, as noted in the “Compliance Calendar” section
in this issue of WBA Compliance Journal.
This article is intended as a general review of the Check 21
Act and is not intended as legal advice. It does not address
every aspect of the law. For more advice on the Act, the
services of competent legal counsel should be sought.

REGULATORY SPOTLIGHT
Agencies Seek Comment on Regulatory
Burden Reduction.
The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System (FRB),
the Federal Deposit Insurance Corporation (FDIC), and the
Office of Thrift Supervision (OTS) (the “Agencies”) are
reviewing their respective regulations to identify outdated,
unnecessary, or unduly burdensome regulatory
requirements pursuant to the Economic Growth and
Regulatory Paperwork Reduction Act of 1996 (EGRPRA).
The Agencies request comments and suggestions on ways
to reduce the burden associated with rules the Agencies
have categorized as Consumer Protection: Account/
Deposit Relationships and Miscellaneous Consumer Rules,
consistent with their respective statutory obligations.
The Agencies specifically invite comment on the
following issues: Whether statutory changes are needed;
whether the regulations contain requirements that are not
needed to serve the purposes of the statutes they
implement; the extent to which the regulations may
adversely affect competition; the cost of compliance
associated with reporting, recordkeeping, and disclosure
requirements, particularly on small institutions; whether
any regulatory requirements are inconsistent or redundant;
and whether any regulations are unclear. Comments must
be received by 10/18/2004. Copies of the notice may be
obtained from WBA or viewed at http://www.gpoaccess.
gov/fr/index.html. Federal Register, Vol. 69, No. 138,
07/20/2004, 43347-43351.

Agencies Issue Proposed Regulations on
FACT Act Affiliate Marketing.
The OCC, FRB, FDIC, OTS, and the National Credit
Union Administration (NCUA) (the “Agencies”) have
issued proposed regulations to implement the affiliate

marketing provisions in section 214 of the Fair and
Accurate Credit Transactions Act of 2003 (FACT Act),
which amends the Fair Credit Reporting Act. The
proposed regulations generally prohibit a person from
using information received from an affiliate to make a
solicitation for marketing purposes to a consumer, unless
the consumer is given notice and an opportunity to opt out
of the making of such solicitations. WBA submitted
comments on this proposal, which were due by
08/16/2004. Copies of the proposed rule may be obtained
from WBA or viewed at http://www.gpoaccess.gov/fr/
index.html. Federal Register, Vol. 69, No. 135,
07/15/2004, 42501-42542.

Agencies Issue Final Rule on Risk-Based
Capital Standards.
The OCC, FRB, FDIC, and the OTS (the “Agencies”)
have issued a final rule which amends their risk-based
capital standards by removing a sunset provision that
would preclude a certain capital treatment for assetbacked commercial paper (ABCP) programs after a
certain date. The final rule will permanently permit
sponsoring banks, bank holding companies, and thrifts
(“sponsoring banking organizations”) to exclude from
their risk-weighted asset base those assets in ABCP
programs that are consolidated onto sponsoring banking
organizations’ balance sheets as a result of FASB
Interpretation No. 46, Consolidation of Variable Interest
Entities, as revised (FIN 46-R). The Agencies are also
implementing more risk-sensitive risk-based capital
standards for credit exposures arising from involvement
with ABCP. This final rule generally requires banking
organizations to hold risk-based capital against eligible
ABCP liquidity facilities with an original maturity of one
year or less that provide liquidity support to ABCP by
imposing a 10 percent credit conversion factor on such
facilities.
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Given the number of recent inquires regarding Health Savings Accounts (HSA’s), we have compiled some of your most
frequently asked questions in this month’s “Special Focus” section. Be sure to check the “Regulatory Spotlight” section
for the 2005 HOEPA dollar trigger. Finally, read “Compliance Notes” for information on “Phishing”scams.

SPECIAL FOCUS
Health Savings Accounts Revisited.

Q. May an eligible individual have more than one HSA?

Notice 2004-10

A. Yes. An eligible individual may establish more than one
HSA, and may contribute to more than one HSA; however,
all contributions made by or on behalf of an eligible
individual are aggregated for purposes of the maximum
contribution limits.

In the January 2004 issue of WBA Compliance Journal, we
provided a brief overview of the new Health Savings
Accounts (HSAs) regarding applicability, contributions, and
distributions. WBA continues to receive questions on HSAs,
primarily in the area of administration of these accounts, and
wishes to take this opportunity to address some of those
concerns, and supplement the information contained in the
January issue.
As you know, an HSA is a tax-exempt trust or custodial
account that can be established by or for any eligible
individual, a/k/a “account beneficiary”, covered under a
high-deductible health plan (HDHP) for the exclusive
purpose of paying qualified medical expenses of the eligible
individual (or family member if the individual’s HDHP has
family coverage). Contributions to an HSA may be made by
or on behalf of the individual. And, any financial institution
already approved by the IRS to be a trustee or custodian of
IRAs or Archer Medical Savings Accounts (MSAs) is
automatically approved to act as a trustee or custodian of
HSAs. But, as a trustee or custodian, what are some other
things that you want to know? The following information
provides answers to several of your most frequently asked
questions.
Q. Is a trustee or custodian responsible for determining
whether an individual is eligible to establish a HSA?
A. The trustee or custodian is not required to do so, but may
ask for proof or certification that a potential HSA account
beneficiary is eligible to establish an HSA.
Q. May a husband and wife establish a joint HSA?
A. No. Each spouse who is an eligible individual and wants
to make contributions to an HSA must open a separate HSA,
subject to certain contribution rule exceptions.

Q. What are permissible investments for HSAs?
A. HSA funds may be invested in investments approved for
IRAs such as bank checking, savings and other accounts,
annuities, certificates of deposit, stocks, mutual funds, or
bonds. HSAs may not invest in life insurance contracts, or
in collectibles such as art or jewlery. HSAs may, however,
invest in certain types of bullion or coins. But, note that the
HSA trust or custodial agreement may restrict investments
to certain types of permissible investments (e.g., particular
investment funds).
Q. If administration and account maintenance fees (e.g.,
flat administrative fees) are withdrawn from the HSA,
are the withdrawn amounts treated as taxable
distributions to the account beneficiary?
A. No. Amounts withdrawn from an HSA for
administration and account maintenance fees will not be
treated as a taxable distribution and will not be included in
the account beneficiary’s gross income.
Q. If administration and account maintenance fees are
paid by the account beneficiary or employer directly to
the trustee or custodian, do these payments count
toward the annual maximum contribution limit for the
HSA?
A. No. Administration and account maintenance fees paid
directly by the account beneficiary or employer will not be
considered contributions to the HSA. For example, an
individual contributes the current maximum annual amount
to his HSA of $2,000. The account beneficiary pays an
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annual administration fee of $25 directly to the trustee. The
individual’s maximum annual contribution limit is not
affected by the payment of the administration fee.
Q. Is there a limit on the annual HSA contribution
which the trustee or custodian may accept?
A. Yes. Except in the case of rollover contributions and
trustee-to-trustee transfers, the trustee or custodian generally
may not accept annual contributions to any HSA that exceed
the sum of: (1) the dollar amount not to exceed $2,600 for
those with single coverage, and $5,150 for those with family
coverage (in future years, these amounts will be adjusted
upward in increments of $50), plus (2) the dollar amount of
“catch-up contributions” for those age 55-65 ($500 in 2004,
with increases in $100 increments until reaching $1,000 in
2009). All contributions must be in cash, other than rollover
contributions or trustee-to-trustee transfers.
Q. Is the HSA trustee or custodian responsible for
determining whether contributions to an HSA exceed the
maximum annual contribution for a particular account
beneficiary?
A. No. This is the responsibility of the account beneficiary,
who is also responsible for notifying the trustee or custodian
of any excess contribution and requesting a withdrawal of
the excess contribution together with any net income
attributable to the excess contribution. The HSA trustee or
custodian is, however, responsible for accepting cash
contributions within the limits described above, and for
filing required information returns with the IRS (Form
5498-SA and Form 1099-SA).
Q. Is the trustee or custodian responsible for tracking
the account beneficiary’s age?
A. Yes. However, the trustee or custodian may rely on the
account beneficiary’s representation as to his or her date of
birth.
Q. Must the trustee or custodian allow account
beneficiaries to return mistaken distributions to the
HSA?

A. No, this is optional. If the HSA trust or custodial
agreement allows the return of mistaken distributions, the
trustee or custodian may rely on the account beneficiary’s
representation that the distribution was, in fact, a mistake.
Q. May an HSA trust or custodial agreement restrict the
account beneficiary’s ability to rollover amounts from
that HSA?
A. No. Rollover of amounts in an HSA to another HSA,
and transfers from one trustee to another trustee must be
permitted.
Q. Are HSA trustees or custodians required to accept
rollover contributions or trustee-to-trustee transfers?
A. No. Rollover contributions or trustee-to-trustee transfers
from other HSAs or from Archer MSAs are allowed, but
trustees or custodians are not required to accept them.
Q. May an HSA trust or custodial agreement restrict
HSA distributions to pay or reimburse only the account
beneficiary’s qualified medical expenses?
A. No. The HSA trust or custodial agreement may not
contain a provision that restricts HSA distributions to pay or
reimburse only the account beneficiary’s qualified medical
expenses. Thus, the account beneficiary is entitled to
distributions for any purpose and distributions may be used
to pay or reimburse qualified medical expenses or for other
nonmedical expenditures. Only the account beneficiary may
determine how the HSA distributions will be used. And, the
trustee or custodian generally has no duty to determine
whether distributions are used for an eligible purpose.
Q. May a trustee or custodian restrict the frequency or
minimum amount of distributions from an HSA?
A. Yes. Trustees or custodians may place reasonable
restrictions on both the frequency and the minimum amount
of distributions from an HSA. For example, the trustee may
prohibit distributions for amounts of less than $50 or only
allow a certain number of distributions per month.
Generally, the terms regarding the frequency or minimum
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amount of distributions from an HSA are matters of contract
between the trustee and the account beneficiary.
Q. Are there model IRS forms for establishing HSAs?
A. Yes. Form 5305-B “Health Savings Trust Account” and
Form 5305-C “Health Savings Custodial Account” are
model forms and are available at www.irs.gov.

Q. Where can I find out more information about HSAs?
A. IRS has published Notices 2004-2 and 2004-50. Both
contain an abundance of useful information relating
exclusively to HSAs. The notices may be viewed at:
www.irs.gov/irb/2004_02_IRB/ar09html and www.irs.gov/
irb/2004_33_IRB/ar08html, respectively. In addition, please
see the January 2004 issue of WBA Compliance Journal.

REGULATORY SPOTLIGHT
FRB Issues Final Rule on Regulation Z and
HOEPA.

OCC Issues Final Rule on Substantial Changes
to Bank’s Asset Composition.

The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule amending the staff
commentary that interprets the requirements of Truth in
Lending, Regulation Z. The FRB is required to adjust
annually the dollar amount that triggers requirements for
certain home mortgage loans bearing fees above a certain
amount. The Home Ownership and Equity Protection Act of
1994 sets forth rules for home-secured loans in which the
total points and fees payable by the consumer at or before
loan consummation exceed the greater of $400 or 8 percent
of the total loan amount. In keeping with the statute, the
FRB has annually adjusted the $400 amount based on the
annual percentage change reflected in the Consumer Price
Index that is in effect on June 1. The adjusted dollar amount
for 2005 is $510. The final rule is effective 01/01/2005.
Copies of the notice may be obtained from WBA or viewed
at: http://www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 69, No. 157, 08/16/2004, 50298-50299.

The Office of the Comptroller of the Currency (OCC) has
issued a final rule amending its regulations requiring a
national bank to obtain the approval of the OCC before
changing the composition of all, or substantially all, of its
assets (1) through sales or other dispositions, or (2) after
having sold or disposed of all, or substantially all, of its
assets, through subsequent purchases or other acquisitions or
other expansions of its operations. The final rule provides
that, in the second case, the OCC will apply, among other
factors, the same factors as it applies to the establishment of
a de novo bank. This new approval requirement will enable
the OCC to better assess the bank’s compliance with
applicable law and whether the proposed change comports
with safe and sound banking practices. The final rule is
effective 10/01/2004. Copies of the final rule may be
obtained from WBA or viewed at: http://
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
69, No. 157, 08/16/2004, 50293-50298.

FDIC Seeks Comment on Proposed CRA
Revisions.

OCC Issues Final Rule on Lending Limits Pilot
Program.

The Federal Deposit Insurance Corporation (FDIC) is
proposing revisions to its regulations implementing the
Community Reinvestment Act (CRA) (12 CFR 345). The
revisions would change the definition of “small bank” to
raise the asset size threshold to $1 billion regardless of
holding company affiliation; add a community development
activity criterion to the streamlined evaluation method for
small banks with assets greater than $250 million and up to
$1 billion; and expand the definition of “community
development” to encompass a broader range of activities in
rural areas. In addition to seeking comment on this proposal,
the FDIC is also seeking comments on these and any other
options. Comments must be received by 09/20/2004. Copies
of the notice may be obtained from WBA or viewed at:
http://www.gpoaccess.gov/fr/index.html. Federal Register,
Vol. 69, No. 161, 08/20/2004, 51611-51616.

The OCC is extending for three years the lending limits pilot
program (“pilot program” or “program”) that currently
authorizes special lending limits for 1-4 family residential
real estate loans and small business loans. Under the pilot
program, which originated in 2001, eligible national banks
with main offices located in states that prescribe a lending
limit for residential real estate loans or small business loans
that is higher than the current Federal limit may apply to
take part in the program and use the higher limits. While the
program has operated in a safe and sound manner thus far,
the OCC believes that additional experience with the
program is needed before it can make a long-term
determination whether to retain, modify, or rescind these
special lending limits. Accordingly, the final rule extends
the pilot program for an additional three years until
06/11/2007. The final rule also expands the program to
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This issue of WBA Compliance Journal contains in the “Special Focus” section, a timely article covering electronic
contracting issues. Next, turn to the “Regulatory Spotlight” section for several updates on FACT Act rules. Finally, read
the “Compliance Notes” section covering the FDIC’s troubling new interpretaion regarding reporting renewals as
refinancing for HMDA purposes.

SPECIAL FOCUS
Issues In Electronic Contracting
Notice No. 2004-11
With passage of the Electronic Signatures in Global and
National Commerce Act (E-Sign) in 2000, financial
institutions began looking at ways to enter into agreements
electronically. Although E-Sign doesn’t cover all
agreements, for example, it doesn’t apply to the creation of
wills and testamentary trusts, it permits financial institutions
to enter into virtually all loan and deposit agreements and
various service agreements electronically. A state statute
may modify, limit or supersede E-Sign with respect to state
law only if the state law is an enactment of the Uniform
Electronic Transactions Act as approved and recommended
for enactment in all the states by the National Conference of
Commissioners on Uniform State Laws in 1999 (UETA).
Wisconsin adopted the approved version of UETA in 2003.
Financial Institutions wishing to engage in electronic
contracting should look to UETA for complying with state
law. In complying with federal laws, such as Truth in
Lending, E-Sign will apply. This means for consumer
lending transactions, financial institutions must comply with
both E-Sign and UETA.
This article will first address a number of issues raised by
entering into electronic contracts and then discuss several
methods of electronic contracting that financial institutions
have been considering.
General Considerations for Electronic Disclosures/
Agreements
Under both E-Sign and UETA, electronic agreements and
signatures cannot be denied legal effect or enforceability
solely because they are in electronic form. If a law requires
that a record be retained, the requirement may be satisfied
by retaining the information as an electronic record.

Although E-Sign and UETA recognize the enforceability of
electronic agreements and signatures, electronic agreements
and signatures may still be challenged. They may not be
challenged solely on the basis that they are in electronic
form, but they may be challenged on any basis that a printed
document may be challenged - for example, that it is
fraudulent or that the signature was forged.
Both E-Sign and UETA are technology neutral. They don’t
approve or disapprove any particular technology for
creating, storing or signing electronic documents. And,
there are no presumptions that the use of any particular
technology results in an enforceable contract. There is,
however, a requirement that both parties consent to conduct
a transaction by electronic means.
Some agreements and documents are not covered by E-Sign
and UETA. For example, UETA does not apply to wills and
testamentary trusts or to most of the Uniform Commercial
Code (UCC); however, Article 9 of the UCC does permit
security agreements to be electronic and signed
electronically. Notices of default, acceleration, repossession,
foreclosure, or the right to cure under a credit agreement
that is secured by the consumer’s primary residence may not
be provided electronically.
Neither E-Sign nor UETA require that government agencies
accept electronic records for recording purposes. States are
not required to accept UCC filing electronically and
counties are not required to accept electronic mortgages for
recording. Wisconsin law permits counties to decide
whether or not to accept electronic documents for recording.
It’s unclear whether a financial institution will be permitted
to record a paper printout of an electronic mortgage. Under
the Wisconsin Rules of Evidence, if data are stored in a
computer, any printout or other output readable by sight,
shown to reflect the data accurately, is an “original,” but it’s
not clear this definition would apply to recording a
mortgage.
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Electronic Records as Evidence
Under UETA, a record or signature may not be excluded as
evidence solely because it is in electronic form; however,
UETA does not specify how an electronic record should be
introduced into evidence. E-Sign does not directly address
using electronic records as evidence, but by giving
electronic records the same legal status as paper documents,
it is clear that the intent was to permit electronic records to
be introduced as evidence in legal proceedings.
Because neither UETA nor E-Sign address the process of
introducing electronic records into evidence, they will be
introduced in the same way that non electronic records are
introduced into evidence. Generally business records are
admitted into evidence under the business records exception
to the hearsay rule. This requires laying a foundation that
establishes how the records were created and stored and
whether there is reasonable assurance that the records have
integrity.
Although there have been no reported cases in Wisconsin
involving the introduction of electronic records, this issue
has been addressed in other states. In a 2002 Colorado case
(People v Huehn, 53P3d 733, Colo. App. 2002), the
testimony of a financial institution officer was sufficient to
introduce a computer print out of information that was
stored electronically because the officer’s department
received and maintained the electronic records. It was not
necessary for a computer expert to testify as to how the
records were kept.
As noted earlier, the Wisconsin Rules of Evidence treat a
printout of information stored on a computer as an
“original.” This means a financial institution doesn’t have to
submit the electronic version of the document as evidence.
A printout should be sufficient.
Electronic Recordkeeping
Both E-Sign and UETA permit financial institutions to
comply with record retention requirements by maintaining
electronic versions of documents; however, if these laws
don’t apply to the document, for example, a will or
testamentary trust, the electronic record retention
requirements do not apply.

Under E-Sign, an electronic record must accurately reflect
the information in the document and remain accessible to
everyone entitled by law to access. It must be kept for the
length of time required by law, and it must be kept in a form
in which it is capable of being accurately reproduced for
later reference, whether by transmission, printing, or
otherwise. An electronic document may be denied legal
effect, validity or enforceability if it is not in a form that is
capable of being retained and capable of being accurately
reproduced for later reference by all parties or persons who
are entitled to retain the document.
The UETA requirements are that an electronic record “(a)
Accurately reflects the information set forth in the record
after it was first generated in its final form as an electronic
record or otherwise; and (b) Remains accessible for later
reference.”
There are currently no Department of Financial Institutions
regulations on electronic recordkeeping.
Electronic Signatures
E-Sign defines an electronic signature as “an electronic
sound, symbol, or process, attached to or logically
associated with a contract or other record and executed or
adopted by a person with the intent to sign the record. The
UETA definition is virtually identical. Examples of
electronic signatures include:
• A name typed at the end of an e-mail message by the
sender;
• A digitized image of a handwritten signature that is
attached to an electronic document;
• A secret code, password, or PIN to identify the sender
to the recipient
• A unique biometrics-based identifier, such as a
fingerprint, voice print, or a retinal scan
• A mouse click (such as an “I accept” button
• A “digital signature” (created through the use of public
key cryptography)
• Using a key pad to capture the customer’s signature
The issue for electronic signatures is not likely to be
whether the document is signed, but who signed it.
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Before it uses an electronic signature methodology, a
financial institution should be satisfied that it will be able to
prove the system it is using works, and it must be satisfied
that it knows with whom it is dealing. If a customer who
signs a document electronically later disavows his/her
signature, neither E-Sign nor UETA address how this issue
will be resolved. These disputes will be resolved using other
law, including case law.

electronically to either send the disclosures to the
consumer’s electronic address or to make the disclosures
available at another location such as an Internet web site. If
disclosures are made available at an Internet web site, the
financial institution is required to alert the consumer that the
disclosures are available by sending a notice to the
consumer’s electronic address or to a postal address. The
disclosures must be available on-line for not less than 90
days. Because the mandatory effective date has been lifted,
financial institutions may use other methods to provide
electronic disclosures and if they provide disclosures at a
web site, they need not make them available for 90 days,
because neither E-sign nor UETA require this.

Consumer Consent Requirement

Notaries

Under E-Sign, before disclosures that are required in
consumer transactions to be in writing may be provided
electronically, the consumer must consent to receive the
disclosures electronically and must be given certain
information about receiving electronic disclosures. A
consumer must either consent electronically or confirm his/
her consent electronically. If a consumer consents by
signing a printed document, the consumer must confirm his
consent in a way that demonstrates she/he has the ability to
receive electronic communications.

Under E-Sign, if a document must be notarized,
acknowledged, verified, or made under oath, that
requirement is satisfied if the electronic signature of the
person authorized to perform these acts, together with all
other information required to be included by other
applicable statute, regulation, or rule of law, is attached to or
logically associated with the signature or record. For
electronic documents, UETA eliminates the requirement
that a notary stamp or seal be used in connection with
signing a document. It is sufficient for the notary to use an
electronic signature provided the document includes the
other information required to be in the notarization,
acknowledgment or verification (for example, when a
notary’s commission expires and where the document is
being executed).

Generally, if the authenticity of a signature is disputed, the
person seeking to enforce the signature is required to prove
it was executed by the person against whom enforcement is
sought.

Type Size and Format Requirements - Truth in Lending
Act
In April 2001, the Federal Reserve Board published interim
final rules to establish uniform standards for using electronic
communication to deliver disclosures required under five
consumer protection regulations: Z (Truth in Lending Act),
B (Equal Credit Opportunity Act), M (Consumer Leasing),
DD (Truth in Savings), and E (Electronic Fund Transfer
Act). Compliance with these rules was to be effective
October 1, 2001; however, in August 2001 the mandatory
compliance date for the interim final rules was lifted. As of
November 2004, the Federal Reserve Board has not acted to
reinstate a mandatory compliance date. This means financial
institutions may provide disclosures under their existing
policies and practices or comply with the interim rules. If a
financial institution chooses not to follow the interim rules,
it must still comply with E-sign, UETA as well as Truth in
Lending and the other consumer laws.
In providing required disclosures electronically, financial
institutions must comply with any timing, format and typesize requirements that apply to printed documents. For
example, disclosures that must be more conspicuous must
appear more conspicuously in the electronic format that is
used. Disclosures that must be in a certain type-size must
appear in that type size on the computer screen.
What financial institutions are not required to do is to follow
the specific requirements in the interim rules that go beyond
what E-sign and UETA require. For example, the interim
rules require financial institutions that provide disclosures

Electronic Contracting Methods Financial Institutions
Are Considering
There are various ways in which financial institutions may
enter into contracts electronically. The WBA is aware of
three methods that financial institutions are considering and
has asked me to address the implications of using each:
Method 1.
Financial institution customer signs original printed
documents. When the customer signs the printed documents,
the customer’s signature will be “captured” and applied to
an electronic version of the document. The financial
institution will give the customer the signed original
document and will keep a copy of the signed original for a
short period of time. Thereafter it will keep an electronic
copy of the agreement and signature.
Legal Considerations for Method 1
In this scenario the customer does not receive any of the
documents electronically. The financial institution merely
stores an electronic version of the document including an
electronic version of the customer’s signature. The
consumer consent provisions of E-Sign do not apply
because the financial institution is not providing disclosures
November 2004
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electronically. Consent is not needed for either electronic
recordkeeping or electronic signatures.
An electronic version of the document will satisfy any legal
requirement to keep a record of the document, provided the
electronic version accurately reflects the information set
forth in the document and remains accessible to everyone
entitled by law to access to it. It must be maintained for the
length of time required by the applicable law.
Before the financial institution uses the electronic signature
methodology, it should be satisfied that it will be able to
prove the system works - that it in fact captures the
customer’s signature as it is being applied to the paper
document and that the electronic signature is logically
associated with the electronic document.
Method 2.
Financial institution has the loan agreement and disclosures
on a computer screen for customer to review. Customer
reads the documents on the computer screen and executes
the agreement by using a signature pad that applies the
signature to the electronic agreement. The customer will
receive a copy of the form that is printed off the computer.
The financial institution will keep the electronic version of
the agreement.
Legal Considerations for Method 2
Here the consumer reviews the document on a screen and
signs the document using a signature pad that applies the
signature to the electronic document. Copies of the
documents are printed and given to the customer after the
customer has signed the document.
For transactions subject to the Truth in Lending Act,
disclosures must be provided before consummation (for
closed-end loans) or before the first transaction (open-end
loans). Regulation Z requires that consumers receive a copy
of the disclosures in a form they may keep. Because the
analysis of how E-Sign and UETA apply to consumer loans
differs for open-end and closed-end loans, each is discussed
separately below.

automatically appear on the screen, even if multiple
screens are required to view the entire disclosure.
The commentary says creditors can satisfy the requirement
that disclosures be in a form that the consumer may keep if
electronic disclosures are delivered in a format that is
capable of being retained (such as by printing or storing
electronically).
The requirement for retainability does not appear to be met
if, as in Scenario 2, the disclosures appear on a computer
screen that is in the control of the lender. If the consumer
must rely on the lender for printing the consumer’s copy of
the disclosures, the requirement that the consumer receive
the document in a form the consumer may keep before
consummation may not have been satisfied.
The “copy to keep” requirement has generated a fair
amount of litigation in the past few years. This led the
Federal Reserve Board to amend the commentary to clarify
the timing requirement as follows:
The disclosure requirement is satisfied if the
creditor gives a copy of the document containing
the unexecuted credit contract and disclosures to the
consumer to read and sign; and the consumer
receives a copy to keep at the time the consumer
becomes obligated. It is not sufficient for the
creditor merely to show the consumer the document
containing the disclosures before the consumer
signs and becomes obligated. The consumer must
be free to take possession of and review the
document in its entirely before signing.
In Scenario #2, the consumer doesn’t receive a copy of the
disclosure to keep until after the document is signed. This
means the copy to keep is given after consummation rather
than before. Although the consumer is able to read the
disclosures on the computer screen before the document is
signed, the consumer does not have possession of the
document and must rely on the financial institution to print
off copies. It is likely that simply having consumers read the
disclosures on the screen will not satisfy the requirement to
provide the disclosures in a form the consumer may keep
before consummation.

Closed-end loans
Closed-end disclosures must be provided before
consummation in a form the consumer may keep. The
Regulation Z commentary explains that:
When a creditor permits the consumer to consummate a
closed-end transaction on-line, the consumer must be
required to access the disclosures required under
Section 226.18 before becoming obligated. A link to
the disclosures satisfies the timing rule if the consumer
cannot bypass the disclosures before becoming
obligated. Or the disclosures in this example must
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An alternative would be for the financial institution to print
off the document before it is signed electronically and give it
to the customer to review. Then the document could be
executed electronically. If the document is printed off and
given to the consumer before it is signed, the consumer has
not received the disclosures electronically. This means ESign and UETA would not apply to the disclosure part of the
transaction, and the consumer’s consent is not required.
Wis. Stat. s. 422.302(3) requires that consumers be given an
exact copy of the document they execute. In 1996, the
Wisconsin Department of Financial Institutions issued a
written opinion that this requirement could be met if
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consumers are given an unsigned copy of the document that
is executed. The 1996 letter from DFI was in response to a
question whether a financial institution using laser
documents could satisfy the requirement by printing out two
copies of the agreement and providing the consumer with
one of the copies rather than a photo copy of the signed
document. The DFI agreed that financial institutions could
provide a copy of the unsigned document to consumers.
That’s what’s happening in Scenario #2, so it’s likely the
DFI will agree the copy satisfies §422.302(3).
E-Sign and UETA do apply to signing the document
electronically and to the recordkeeping part of the
transaction and will permit the document to be signed and
retained electronically.
Open-end Loans
Disclosures for open-end loans must be made before the
first transaction under the plan. The commentary explains
that this means the disclosures must be furnished before the
consumer becomes obligated by making the first purchase,
receiving the first advance, or paying any fees or charges
under the plan (other than an application fee or refundable
membership fee). The disclosures are not required before
the consumer signs the loan agreement.
For open-end loans this means, the agreement could be
executed electronically (for example by signing a key pad at
the financial institution) and a paper copy of the agreement
that includes the Truth in Lending disclosures could be
provided to the consumer following execution of the
document. The open-end timing requirement is met because
the paper copy is provided before the first transaction and
because the disclosures are provided on paper, neither ESign nor UETA apply to the delivery of the disclosures. The
Wisconsin Consumer Act requirement is met because the
consumer receives an exact copy of the document that he
signed.
E-Sign and UETA do apply to maintaining an electronic
record of the disclosures/agreement.
Method 3.

Legal Considerations for Method 3.
In the third scenario, the customer directs the financial
institution to apply an electronic signature of the customer
to a document. The common law recognizes various ways in
which a person can sign a document, including having
another person sign a document on his behalf. If such a
signature is challenged, the issue will be whether the
financial institution can prove that the signature was
authorized. E-sign and UETA don’t address how electronic
signatures and documents can be proved. They will be
proved in the same ways that are used for paper documents.
The person seeking to enforce a signature will have to prove
the document was executed by the person against whom
enforcement is sought.
Because it will be the financial institution’s responsibility to
prove that it had authority to apply the customer’s signature
to the document, the financial institution must document
how it obtained authority from the customer. Written
authorization is best, such as a written statement from the
customer that the financial institution is authorized to apply
the customer’s signature to the document. If the consumer is
not present, written consent could be obtained in some other
way, for example, by e-mail. The authorization statement
should indicate that the customer was given an opportunity
to review the document and that the document to be signed
is identical to the one reviewed by the customer. The
financial institution should document that the customer
actually was given an opportunity to review the document
and how that occurred, for example, that a copy was emailed to the customer or that the customer was given a
paper copy to review.
Other Methods
There are obviously many other ways in which banks can
engage in electronic contracting. Be sure to take a close
look at both E-Sign and UETA before you start, as well as
the requirements of any applicable consumer laws.
Patricia Torkildson of the Boardman Law Firm authored
this article. The article is intended for informational
purposes only and does not constitute legal advice.

Financial institution customer provides the financial
institution with an “electronic signature” that financial
institution may apply to an agreement at the direction of the
customer.
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This issue of WBA Compliance Journal is filled with timely and important information. First, check the “Special Focus”
section for news about changes to Wisconsin’s estate tax law which are effective on January 1. Next read the “Regulatory
Spotlight” section for the latest on FACT Act regulations. Finally, read “Compliance Notes” for more information on
FACT and the escrow rate for 2005.

SPECIAL FOCUS
Wisconsin Modifies Estate Tax Law
Notice 2004 - 12
Introduction
In anticipation of the full repeal of the state death tax credit
for federal estate tax purposes, effective for decedents dying
after December 31, 2004, Wisconsin has modified its estate
tax law to encourage nonresidents living in states with no
estate tax or other succession tax to retain their economic
ties to Wisconsin. Absent the change, effective January 1,
2005 -- when some state will no longer have an estate or
inheritance tax -- Wisconsin would have asserted estate tax
for such nonresident decedents’ estates on all property
(including intangible personal property) having a taxable
situs in Wisconsin.
The Details
With 2003 Wis. Act 258, signed into law by Governor
James Doyle on April 15, 2004, Wisconsin has snared a
glitch that could have prompted nonresidents in some states
to withdraw assets from Wisconsin financial institutions.
Under Wisconsin’s estate tax law prior to the change,
Wisconsin’s “de-coupled” estate tax imposed an estate tax
with respect to resident and nonresident decedents with
respect to “the transfer of property within the jurisdiction of
this state” (Wis. Stat. Sec. 72.11). The law granted an
exception in the case of the intangible personal property of
nonresident decedents if the nonresident’s state of domicile
reciprocated. The reciprocity provision did not apply,
however, if the other state did not impose a transfer tax
upon death. The new Wisconsin law deletes the exception to
the reciprocity provision. Under the new law, Wisconsin
will not impose an estate tax with respect to intangible
personal property of a nonresident decedent that has a
taxable situs in Wisconsin even if that nonresident’s state of
domicile does not impose a transfer tax upon death.

The rationale for the exception under the “old” estate tax
regime -- under which the state death tax credit created a
dollar-for-dollar offset against the federal estate tax -arguably was sound tax policy since it allowed Wisconsin to
collect state death tax that no other state was collecting,
without increasing an estate’s overall estate tax burden.
The power of a state to impose a transfer tax at death on the
intangible personal property of a nonresident decedent was
established in State Tax Commission of Utah v. Aldrich, 316
U.S. 174 (1942), in which the United States Supreme Court
held that the State of Utah could impose a succession tax
with respect to stock of a Utah corporation owned by a New
York decedent. See also Frost v. Commissioner of
Corporations & Taxation, 363 Mass. 235 (1973), appeal
dismissed, 414 U.S. 803 (1973) (upholding Massachusetts’
imposition of state estate tax with respect to intangible
personal property in Massachusetts owned by U.S. Citizen
residing abroad).
While all 50 states had at a minimum a “pick-up” estate tax,
no state imposed a transfer tax with respect to a nonresident
decedent’s intangible personal property having a taxable
situs in that state (so long as the nonresident’s state of
domicile reciprocated). In Wisconsin, as in some other
states, the reciprocity was predicated on the nonresident’s
state actually having a transfer tax at death. Beginning in
2005, it is quite possible that some states will not have a
transfer tax at death. At present, examples of such states
include Florida, Nevada and Arizona - popular retirement
destinations for Wisconsinites.
The change made by 2003 Wis. Act 258 does not affect
Wisconsin’s ability to impose an estate tax with respect to a
nonresident decedent’s real property in Wisconsin or
tangible personal property having a permanent situs in
Wisconsin. Nor does it affect Wisconsin’s ability to assert a
death tax with respect to the intangible personal property of
nonresident decedents residing outside the United States or
its territories.
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The history and text of 2003 Wis. Act 258 is available
online at the Wisconsin Legislature home page, http://
www.legis.state.wi.us.
WBA extends its sincere thanks to the authors of this article:
Atty. Phil Halley* of Whyte Hirschboeck Dudek, S.C.,
Milwaukee, Wisconsin and Atty. Victor Schultz** of
Marshall & Ilsley Trust Company, Milwaukee, Wisconsin.

*Phil Halley testified before the Assembly Finance Committee in support of
the legislation on behalf of the State Bar of Wisconsin.
**Victor Schultz testified before the Assembly Finance Committee in
support of the legislation on behalf of the Wisconsin Bankers Association,
and serves as Chair of the WBA Trust Banking Section.

REGULATORY SPOTLIGHT
Agencies Issue Correction on Internal RatingsBased Systems for Retail Credit Risk.
The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System (FRB),
the Federal Deposit Insurance Corporation (FDIC), and the
Office of Thrift Supervision (OTS), have issued a correction
affecting a previously issued notice on Internal RatingsBased Systems for Retail Credit Risk for Regulatory
Capital. In notice document 04-23771 beginning on page
62748 in the, 10/27/2004 issue of the Federal Register,
make the following correction:
“On page 62774, after the heading Example 3b:
Portfolio Growth and the Timing of Default
Measurements, the table is corrected to read as
set forth below.”
Please refer to the actual correction to see a copy of the
table. Copies of the notice may be obtained from WBA or
viewed at: http://www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 69, No. 219, 11/15/2004, 65679.

FRB Issues Proposal on Regulation Z.
The Board of Governors of the Federal Reserve System
(FRB) is soliciting comments on an advance notice of
proposed rulemaking to commence a review of the open-end
(revolving) credit rules of Regulation Z, which implements
the Truth in Lending Act. FRB seeks comments on a variety

of specific issues relating to three broad categories: the
format of open-end credit disclosures, the content of the
disclosures, and the substantive protections provided under
the regulation. Additionally, FRB seeks comments on the
scope of the review and also requests commenters to
identify other issues that the FRB should consider
addressing in the review. Comments must be submitted by
03/28/2005. Copies of the notice may be obtained from
WBA or viewed at: http://www.gpoaccess.gov/fr/
index.html. Federal Register, Vol. 69, No. 235, 12/08/2004,
70925-70936.

FRB Issues Notice on Revisions to Payments
System Risk Policy.
FRB has issued a notice adopting several revisions to its
Policy on Payments System Risk (PSR policy). Specifically,
FRB revised its expectations for risk management in
payments and securities settlement systems as previously set
out in part II of the PSR policy, Policies for Private-Sector
Systems, and expanded the scope of this part to cover
Federal Reserve payments and securities settlement systems.
FRB also reorganized the policy such that the more general
Risk Management in Payments and Securities Settlement
Systems now constitutes part I of the policy, while Federal
Reserve Daylight Credit Policies constitute part II. Finally,
the FRB has deleted part III of the policy, entitled “Other
Policies.” Revisions described in this notice will take effect
on 01/02/2005. Copies of the notice may be obtained from
WBA or viewed at: http://www.gpoaccess.gov/fr/
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The “Special Focus” section of this issue of WBA Compliance Journal contains important, time-sensitive information
regarding commercial email and the CAN-SPAM Act. Next, turn to the “Regulatory Spotlight” section for information on
FACT Act and HMDA rules. Finally, read the “Compliance Notes” section for information on FFIEC’s Retail Payment
Systems booklet.

SPECIAL FOCUS
The CAN-SPAM Act
Notice No. 2005-1
I. INTRODUCTION
On December 16, 2003, President Bush signed into law the
Controlling the Assault of Non-Solicited Pornography and
Marketing Act of 2003 (CAN-SPAM Act). The Act, which
took effect on January 1, 2004, makes certain commercial
email messages acts and practices illegal and imposes a
series of new requirements on the use of commercial email
messages. Final rules which implement the Act were
released on December 16, 2004 and are effective March 28,
2005. This article provides a general overview of some
provisions of the Act and rules that may affect financial
institutions.
II. BACKGROUND
The CAN-SPAM Act covers all commercial emails,
whether sent individually or in bulk and whether solicited or
unsolicited. The Act generally prohibits sending a
“commercial email message” unless the following three
disclosures are provided:
(1) clear and conspicuous identification that the message is
an advertisement or solicitation;
(2) clear and conspicuous notice of the opportunity to
decline to receive further commercial email messages
from the sender; and
(3) a valid physical postal address of the sender.
In addition, the Act generally:
(1) prohibits transmission of commercial email or
“transactional or relationship” email that contains false
or misleading header or “from” line information;

(2) prohibits false or misleading subject headings in
commercial email messages;
(3) requires a functioning return email address or similar
Internet-based mechanism for recipients to use to “opt
out” of receiving future commercial email messages;
(4) prohibits the sender, or others acting on the sender’s
behalf, from initiating a commercial email to a recipient
more than 10 business days after the recipient has
opted-out; and
(5) prohibits the sender or other’s acting on the sender’s
behalf, from selling, leasing or in any other manner
transferring or releasing the electronic mail address of
the recipient after the recipient has opted-out.
Finally, the Act specifies four “aggravated violations” –
practices that compound the available statutory damages
when alleged and proven in combination with other CANSPAM violations. The four such practices set forth in the
statute are:
(1) email address harvesting;
(2) generating emails through “dictionary attacks”;
(3) automated creation of multiple email accounts; and
(4) relaying or retransmitting emails through unauthorized
access to a protected computer or network.
III. TYPES OF EMAIL MESSAGES
In the CAN-SPAM Act, Congress set forth a regulatory
scheme built around the defined terms “commercial
electronic mail message” and “transactional or relationship
message.” Generally, the Act applies only to messages that
fall within the Act’s definition of “commercial electronic

WBA COMPLIANCE JOURNAL
mail message,” except that false or misleading header
information is prohibited in both types of email messages.
“Commercial electronic mail message” means any
electronic mail message the primary purpose of which is the
commercial advertisement or promotion of a commercial
product or service (including content on an Internet web site
operated for a commercial purpose. This could include an
email messages’s reference or hyperlink to the address of a
website that is operated for a commercial purpose. In
addition, the FTC has stated that anything intended to sell
something may very well constitute a commercial message.)
Expressly excluded from this definition are those messages
that meet the definition of “transactional or relationship
message.”
“Transactional or relationship message” means an electronic
message the primary purpose of which is:

(4) To provide information directly related to an
employment relationship or related benefit plan in
which the recipient is currently involved, participating,
or enrolled; or
(5) To deliver goods or services, including product updates
or upgrades, that the recipient is entitled to receive
under the terms of a transaction that the recipient has
previously agreed to enter into with the sender.
As is evident, it is critical to analyze the “primary purpose”
of an email message to determine the type of email message
involved and the relative applicability of the Act to that
particular message. Therefore, Congress directed the
Federal Trade Commission (FTC) to adopt final rules to
facilitate the determination of the primary purpose of an
electronic mail message.
IV. THE FINAL RULES

(1) To facilitate, complete, or confirm a commercial
transaction that the recipient has previously agreed to
enter into with the sender;
(2) To provide warranty information, product recall
information, or safety or security information with
respect to a commercial product or service used or
purchased by the recipient;
(3) With respect to a subscription, membership, account,
loan, or comparable ongoing commercial relationship
involving the ongoing purchase or use by the recipient
of products or services offered by the sender, to
provide:
(i)

notification concerning a change in the terms
or features;
(ii) notification of a change in the recipient’s
standing or status; or
(iii) at regular periodic intervals, account balance
information or other type of account
statement;

On December 16, 2004, the FTC issued its final rules
regarding an email’s “primary purpose”. The rules were
initially to be effective on February 18, 2005; however, the
FTC has just postponed the effective date to March 28,
2005.
The final rules set for the primary purpose tests for four
distinct categories of email messages:
(1) email messages that contain only commercial content:
(2) email messages that contain only transactional or
relationship content
(3) email messages that contain both commercial content
and “transactional or relationship” content; and
(4) email messages that contain both commercial content
and content that is neither commercial nor transactional
or relationship.
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The first two tests listed are simple and straight forward.
The real challenge comes when dealing with the other two
tests for the two types of dual-purpose messages.
Email Messages That Contain Only Commercial
Content
If an email message contains only commercial content, the
“primary purpose” of the message shall be deemed to be
commercial.
Email Messages That Contain Only Transactional or
Relationship Content
The “primary purpose” of an electronic mail message shall
be deemed to be transactional or relationship if the
electronic mail message consists exclusively of
transactional or relationship content.
Email Messages That Contain Both Commercial
Content and Transactional or Relationship Content
If an electronic mail message contains both commercial
content and transactional or relationship content (a type of
“dual-purpose” message), then the primary purpose of the
message shall be deemed to be commercial if:
(1) a recipient reasonably interpreting the subject line of
the electronic mail message would likely conclude that
the message contains the commercial advertisement or
promotion of a commercial product or service; or
(2) the electronic mail message’s transactional or
relationship content does not appear, in whole or in
substantial part, at the beginning of the body of the
message.
In other words, for such a message to be deemed to have a
“transactional or relationship” primary purpose, the subject
line must not contain a reference to a commercial
advertisement or promotion of a commercial product or
service and the transactional or relationship content must
appear in whole or in substantial part at the beginning of the
body of the message. Both criteria must be fulfilled if a
message is to be deemed to have a purpose that is primarily
transactional or relationship.
If the primary purpose of an email is deemed transactional
or relationship, then the provisions of the Act do not apply
except to the extent that the header information cannot be
false or misleading.
A Note About The Function of the Subject Line
The FTC believes that the subject line is important because
consumers reasonably use the information it contains to
decide whether to read a message or delete it without

reading it. For this reason, bona fide email senders likely
use the subject line to announce or provide a preview of
their messages. These email senders, when they are
advertising or promoting a product or service, will likely
highlight that fact in their subject lines so that recipients
may decide whether to read the messages or delete it. Thus,
the FTC believes that the subject line is a reliable indicator
of an email message’s primary purpose and also believes
that the subject line criterion has the substantial benefit of
being a clear test for email senders to apply to their
messages.
A Note About The Function of Content “Placement”
In the final rules, the FTC set a standard that an email
message will be deemed to have a commercial primary
purpose if the transactional or relationship content “does not
appear, in whole or in substantial part, at the beginning of
the body of the message.” The FTC believes that this
placement test provides an objective standard for email
senders to comply with, allows for flexibility in message
design, and ensures that recipients receive the most
important content of a dual-purpose message first. However,
email senders are not required to complete their presentation
of transactional or relationship content before providing any
commercial content. Once they begin their message with at
least some substantial transactional or relationship content,
they may then provide commercial content.
It is important to note that the use of the term “substantial”
does not refer to volume; there is no minimum number of
“transactional or relationship” characters that must appear at
the beginning of the body of the message. Rather, the term
“substantial” refers to the nature of the content. To satisfy
this, the transactional or relationship content that appears at
the beginning must be something recognizable as
transactional or relationship content. For example, if a
message’s transactional or relationship content is account
balance information, a statement providing the recipient’s
current balance would be substantial, and additional related
information (e.g., recent account activity) could be provided
below commercial content. On the other hand, merely
stating “Your account” at the beginning of the message
would not be sufficiently substantial. Under this standard,
recipients of these messages will be alerted to important
transactional or relationship content without having to first
wade through advertising.
Email Messages That Contain Both Commercial
Content and Content that is Neither Commercial Nor
“Transactional or Relationship”
In addition to the subject line criterion, discussed above, the
final rule sets forth a “net impression” test to determine the
primary purpose of a message that contains commercial
content and content that is neither commercial nor
“transactional or relationship” in nature. An example of
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noncommercial content might be a solicitation for a
charitable contribution.

(3) a valid physical postal address of the sender.

Under the net impression test, the message is evaluated in
its totality with respect to the impression it would make
on a reasonable recipient. Thus, the primary purpose of
this type of dual-purpose message will be deemed to be
commercial if either:

However, if a recipient of a commercial email gives prior
affirmative consent to receipt of such messages, the sender
need not provide the clear and conspicuous disclosure
identifying the message as an advertisement or solicitation.
But, note that the other two requirements regarding the optout and postal address still apply notwithstanding the
affirmative consent.

(1) a recipient reasonably interpreting the subject line
would likely conclude that the message contains the
commercial advertisement or promotion of a
commercial product or service; or

The Act also imposes the following on commercial email
messages:

(2) a recipient reasonably interpreting the body of the
message would likely conclude that the primary
purpose of the message is the commercial
advertisement or promotion of a commercial product
or service. Factors relevant to this interpretation
include the placement of commercial content in
whole or in substantial part at the beginning of the
body of the message; the proportion of the message
dedicated to commercial content; and how color,
graphics, type size, and style are used to highlight
commercial content.
V. AFFIRMATIVE CONSENT AND EXCEPTIONS
The Act provides for exceptions to certain requirements
and prohibitions imposed on commercial email messages
if the recipient provides affirmative consent.

(1) prohibits transmission of any email that contains false
or misleading header or “from” line information;
(2) prohibits false or misleading subject headings in
commercial email messages;
(3) requires a functioning return email address or similar
Internet-based mechanism for recipients to use to “opt
out” of receiving future commercial email messages;
(4) prohibits the sender, or others acting on the sender’s
behalf, from initiating a commercial email to a recipient
more than 10 business days after the recipient has
opted-out; and
(5) prohibits the sender or other’s acting on the sender’s
behalf, from selling, leasing or in any other manner
transferring or releasing the electronic mail address of
the recipient after the recipient has opted-out.

The term “affirmative consent” means that:
(1) the recipient expressly consented to receive the
message, either in response to a clear and
conspicuous request for such consent or at the
recipient’s own initiative; and
(2) if the message is from a party other that the party to
whom the recipient communicated such consent, the
recipient was given clear and conspicuous notice at
the time the consent was communicated that the
recipient’s electronic mail address could be
transferred to such other party for the purpose of
initiating commercial email messages.
As noted earlier, the Act requires a sender of a
commercial email message to provide the following three
disclosures:
(1) clear and conspicuous identification that the message
is an advertisement or solicitation;
(2) clear and conspicuous notice of the opportunity to
decline to receive further commercial email messages
from the sender; and
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However, if a recipient opts-out of receiving commercial
email messages, but later provides affirmative consent to
receive such messages, the prohibitions in (4) and (5) listed
immediately above would not apply, and the sender would
not be required to identify the messages as advertisements
or solicitations. But, note that (1) – (3) listed immediately
above still apply notwithstanding the affirmative consent.
VI. ENFORCEMENT AUTHORITY AND PENALTIES
The CAN-SPAM Act provides enforcement authority to the
FTC, FDIC, OCC, FRB, OTS, NCUA, other federal
agencies and State Attorneys General.
Violators of the prohibitions and requirements described
above are subject to cease and desist orders and substantial
fines. Additional fines and criminal penalties are possible
for commercial emailers who not only violate these
prohibitions and requirements but also engage in any of the
four “aggravated violations” listed at the beginning of this
article.
In addition, the attorney general of a State may bring civil
action against violators in certain circumstances to enjoin
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further violation and obtain damages on behalf of the
residents of that State.
Finally there is no private right of action except for a limited
private right of action for providers of Internet Access
Service.

institutions. Institutions should begin to analyze the types of
emails they send and take necessary steps to avoid
violations of the Act prior to the March 28, 2005 effective
date.

VII. CONCLUSION

Copies of the final rule may be obtained from WBA or
viewed at: www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 70, No. 12, 01/19/2005, 3109-3129.

The CAN-SPAM Act and the final rule regarding an email’s
primary purpose imposes substantial burdens on all sender’s
of commercial email messages, including financial

This article provides information only and is not intended as
legal advice. If legal advice is needed, the services of a
competent legal professional should be sought.

REGULATORY SPOTLIGHT
Agencies Seek Comment on Proposed Changes
to Shared National Credit Data Collection.
The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System (FRB),
the Federal Deposit Insurance Corporation (FDIC), and the
Office of Thrift Supervision (OTS), (the Agencies) are
soliciting comments on proposed changes to the
examination data collected in support of the Shared
National Credit Program (Program). The Agencies propose
to standardize and expand the data collection to improve the
efficiency and effectiveness of Shared National Credit
(SNC) examinations. By standardizing and expanding the
collection of data, the Agencies will be able to use advanced
credit risk analytics that will be beneficial to the reporting
banks and the Agencies. The proposed changes are
warranted based on the increasing sophistication of banks’
risk management practices and the complexity of credit
markets. Going forward, the Program also plans to take
advantage of current information technologies. The
Agencies plan to implement the changes beginning with the
2007 SNC examinations, employing data as of 12/31/2006.
Comments must be submitted by 02/15/2005. Copies of the
notice may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
69, No. 243, 12/20/2004, 76034-76041.

Agencies Issue FACT Act Final Rule.
The OCC, FRB, FDIC, and OTS (the Agencies) have issued
a final rule to implement section 216 of the Fair and
Accurate Credit Transactions Act of 2003 by amending the
Interagency Guidelines Establishing Standards for
Safeguarding Customer Information. The final rule
generally requires each financial institution to develop,
implement, and maintain, as part of its existing information

security program, appropriate measures to properly dispose
of consumer information derived from consumer reports to
address the risks associated with identity theft. The final
rule is effective 07/01/2005. Copies of the final rule may be
obtained from WBA or viewed at: www.gpoaccess.gov/fr/
index.html. Federal Register, Vol. 69, No. 248, 12/28/2004,
77610-77621.

Agencies Issue Correction on IRB Systems for
Retail Credit Risk Formula.
The OCC, FRB, FDIC, and OTS (the Agencies) have issued
a correction to the formula used for purposes of the Internal
Ratings-Based Systems for Retail Credit Risk for
Regulatory Capital. Beginning on page 62748 in the
Federal Register issue of 10/27/2004, make the following
correction: On page 62753, in the second column, after item
15, the equation should read as presented in this Federal
Register notice. Copies of this correction notice may be
obtained from WBA or viewed at: www.gpoaccess.gov/fr/
index.html. Federal Register, Vol. 70, No. 2, 01/04/2005,
423.

Agencies Issue Semiannual Regulatory
Agendas.
• The Board of Governors of the Federal Reserve System
(FRB) has issued its semiannual regulatory agenda under
the Regulatory Flexibility Act and its Statement of Policy
Regarding Expanded Rulemaking Procedures. FRB
anticipates having under consideration regulatory matters as
indicated within the agenda during the period 11/01/2004,
through 04/30/2005. The next agenda will be published in
spring 2005. Comments about the form or content of the
agenda may be submitted any time during the next 6
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This month’s “Special Focus” section contains information on OTS’s final Guidance on “bounced-check” or “overdraft
protection” programs. Next, check the “Regulatory Spotlight” section for information on money laundering burdens, the
CAN-SPAM Act and the FACT Act. Finally, read the “Compliance Notes” section for information on HMDA.

SPECIAL FOCUS
OTS Issues Guidance on Overdraft Protection
Programs
Notice No. 2005–2
I. INTRODUCTION
After consideration of comments received on the proposed
Interagency Guidance on Overdraft Protection Programs
issued last June, the Office of Thrift Supervision (OTS) has
chosen to issue guidance (OTS Guidance) separate from the
other federal banking regulatory agencies (Agencies). The
Guidance is effective on the date of publication in the
Federal Register, which is anticipated on February 18,
2005.
The OTS Guidance is intended to assist only OTS
supervised institutions in ensuring adequate disclosures in
connection with, and the responsible administration of,
“bounced-check protection” or “overdraft protection”
programs. The other Agencies (FRB, FDIC, OCC and
NCUA) will issue their guidance soon.
It is WBA’s understanding that the other Agencies’
guidance will more closely follow the proposed guidance,
particularly in the area of whether or not coverage of
overdrafts under these programs constitute credit. The OTS
Guidance states it “does not address whether overdrafts are
credit,” indicating that coverage of overdrafts under some
programs may constitute extensions of credit, while others
may not. Once the other Agencies have published their final
guidance, WBA will report on it and any differences from
the OTS’s Guidance in a future issue of WBA Compliance
Journal.
In addition, it is WBA’s understanding that the FRB will
issue final rules amending Regulation DD disclosure
requirements covering these programs shortly after the
Agencies issue their guidance. WBA will likewise report on
those rules in a future issue of WBA Compliance Journal.

II. FINAL GUIDANCE
The following contains text from the OTS’s final Guidance:
Introduction
To protect against account overdrafts, some consumers
obtain an overdraft line of credit, which is subject to the
disclosure requirements of the Truth in Lending Act
(TILA). If a consumer does not have an overdraft line of
credit, the institution typically returns the check as unpaid
and charges the consumer a nonsufficient funds or “NSF”
fee. Some institutions may accommodate the consumer and
pay overdrafts on a discretionary, ad-hoc basis. Regardless
of whether the overdraft is paid, institutions typically charge
the NSF fee when an overdraft occurs. Over the years, this
accommodation has become automated by many
institutions. Historically, institutions have not promoted this
accommodation. This approach has not raised significant
supervisory concerns.
More recently, some depository institutions have offered
“overdraft protection” programs that, unlike the
discretionary accommodation traditionally provided to those
lacking a line of credit or other type of overdraft service
(e.g., linked accounts), are marketed to consumers
essentially as a convenience or fee for service program.
While the specific details of overdraft protection programs
vary from institution to institution and also vary over time,
those currently offered by institutions incorporate some or
all of the following characteristics:
• Institutions inform consumers that overdraft protection is
a feature of their accounts and advertise the use of the
service.
• Coverage is automatic for consumers who meet the
institution’s criteria (e.g., account has been open a certain
number of days, deposits are made regularly). Typically,
the institution performs no credit underwriting.
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• Overdrafts generally are paid up to the aggregate limit set
by the institution for the specific class of accounts,
typically $100 to $500.
• Institutions with an express aggregate “dollar limit”
inform consumers of their limit under the program.
• Many program disclosures state that payment of an
overdraft is discretionary on the part of the institution and
may disclaim any legal obligation of the institution to pay
any overdraft.
• The service may extend to check transactions as well as
other transactions, such as withdrawals at automated teller
machines (ATMs), transactions using debit cards, preauthorized automatic debits from a consumer’s account,
telephone-initiated funds transfers, and on-line banking
transactions.
• A flat fee is charged each time the service is triggered and
an overdraft item is paid. Commonly, a fee in the same
amount would be charged even if the overdraft item were
not paid. A daily fee also may apply for each day the
account remains overdrawn.
• Some institutions offer closed-end loans to consumers
who do not bring their accounts to a positive balance
within a specified time period. These repayment plans
allow consumers to repay their overdrafts and fees in
installments.
Concerns
Aspects of the marketing, disclosure, and implementation of
some overdraft protection programs are of concern to OTS.
For example, some institutions have promoted this service
in a manner that leads consumers to believe that it is a line
of credit by informing them that their account includes an
overdraft protection limit of a specified dollar amount
without clearly disclosing the terms and conditions of the
service, including how fees reduce overdraft protection
dollar limits and how the service differs from a line of
credit.

In addition, some institutions have adopted marketing
practices that appear to encourage consumers to overdraw
their accounts, such as by informing consumers that the
service may be used to routinely overdraw their accounts,
with little or no analysis of the consumer’s creditworthiness.
These overdraft protection programs may be promoted in a
manner that leads consumers to believe that overdrafts will
always be paid when, in reality, the institution reserves the
right not to pay some overdrafts. Some institutions may
advertise accounts with overdraft protection coverage as
“free” accounts and thereby lead consumers to believe that
there are no fees associated with the account or the overdraft
protection program.
Furthermore, institutions may not clearly disclose that the
program may cover instances when consumers overdraw
their accounts by means other than check, such as at ATMs
and point-of-sale (POS) terminals. Some institutions may
include overdraft protection amounts in the figure that they
disclose as the consumer’s account “balance” (for example
at an ATM) without clearly distinguishing the funds that are
available for withdrawal without overdrawing the account.
Where the institution knows that the transaction will trigger
an overdraft fee, such as at a proprietary ATM, institutions
also may not alert the consumer prior to the completion of
the transaction to allow the consumer to cancel the
transaction before the fee is triggered.
Savings associations should carefully weigh the risks
presented by the programs. Further, savings associations
should carefully review their programs to ensure that
marketing and other communications concerning the
programs do not mislead consumers to believe that the
program is a traditional line of credit or that payment of
overdrafts is guaranteed, do not mislead consumers about
their account balance or the costs and scope of the overdraft
protection offered, and do not encourage irresponsible
consumer financial behavior or other behavior that
potentially may unacceptably increase risk to the savings
association.
Safety & Soundness Considerations
Overdraft protection programs may expose an institution to
a higher level of nonpayment than traditional line of credit
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programs where the institution has performed appropriate
credit underwriting. All overdrafts, whether or not subject to
an overdraft protection program, are subject to the safety
and soundness considerations contained in this section.
Savings associations providing overdraft protection
programs should adopt written policies and procedures
adequate to address the operational, and other risks
associated with these types of programs. Prudent risk
management practices include the establishment of express
account eligibility standards and well-defined and properly
documented dollar limit decisions and other criteria.
Savings associations also should monitor these accounts on
an ongoing basis and be able to identify consumers who do
not manage their accounts in a satisfactory manner.
Overdraft protection programs should be administered and
adjusted, as needed, to ensure that the performance of such
programs is satisfactory and in line with expectations. This
may include, where appropriate, disqualification of a
consumer from future overdraft protection. Reports
sufficient to enable management to identify, measure, and
manage overdraft volume, profitability, and performance
should be provided to management on a regular basis.
Savings associations also are expected to incorporate
prudent risk management practices related to account
repayment and suspension of overdraft protection services.
These include the establishment of specific timeframes for
when consumers must pay off their overdraft balances. For
example, savings associations should have established
procedures for the suspension of overdraft services when the
account holder no longer meets the eligibility criteria (such
as when the account holder has declared bankruptcy or
defaulted on a loan at the savings association) as well as for
when there is a lack of timely repayment of an overdraft. In
addition, overdraft balances, including uncollected fees,
should generally be written off when considered
uncollectible, but no later than 60 days from the date first
overdrawn.
Some overdrafts are rewritten as loan obligations in
accordance with an institution’s loan policy and supported
by a documented assessment of that consumer’s ability to
repay. In those instances, the overdraft is considered a loan
and the delinquency and charge-off timeframes described in
the FFIEC Uniform Retail Credit Classification and
Account Management Policy apply. See also OTS CEO
Memorandum #128 (July 27, 2000) (“Revised Uniform
Retail Credit and Account Management Policy”), available
at http://www.ots.treas.gov/docs/2/25128.pdf.
With respect to the reporting of income and loss recognition
on overdraft protection programs, savings associations
should follow generally accepted accounting principles
(GAAP). OTS expects all savings associations to adopt
rigorous loss estimation processes to ensure that overdraft
fee income is accurately measured. Such methods may
include providing loss allowances for uncollectible amounts

or fees or, alternatively, only recognizing that portion of
earned fees estimated to be collectible.
Savings associations entering into overdraft protection
contracts with third-party vendors must conduct thorough
due diligence reviews prior to signing a contract. The
interagency guidance contained in the November 2000 Risk
Management of Outsourced Technology Services outlines
OTS’s expectations for prudent practices in this area.
Best Practices
Clear disclosures and explanations to consumers of the
operation, costs, and limitations of an overdraft protection
program and appropriate management oversight of the
program are fundamental to enabling responsible use of
overdraft protection. Such disclosures and oversight can
also minimize potential consumer confusion and
complaints, foster good customer relations, and reduce
credit, legal, and other potential risks to the savings
association. Savings associations that establish overdraft
protection programs should, as applicable, take into
consideration the following Best Practices, many of which
have been recommended or implemented by financial
institutions and others, as well as practices that may
otherwise be required by applicable law. While OTS is
concerned about promoted overdraft protection programs,
the Best Practices may also be useful for other methods of
covering overdrafts. These Best Practices currently
observed in or recommended by the industry include:
Marketing and Communications with Consumers
• Avoid promoting poor account management. Savings
associations should not market the program in a manner
that encourages routine or intentional overdrafts; rather
present the program as a customer service that may cover
inadvertent consumer overdrafts.
• Fairly represent overdraft protection programs and
alternatives. When informing consumers about an
overdraft protection program, inform consumers generally
of other overdraft services or credit products, if any, that
are available at the savings association and how the terms,
including fees, for these services or products differ.
Identify for consumers the consequences of extensively
using the overdraft protection program.
• Train staff to explain program features and other choices.
Train customer service or consumer complaint processing
staff to explain their overdraft protection program’s
features, costs, and terms, including how to opt out of the
service. Staff also should be able to explain other
available overdraft products offered by the savings
association and how consumers may qualify for them.
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• Clearly explain the discretionary nature of program. If
payment of an overdraft is discretionary, make this clear.
Savings associations should not represent that the
payment of overdrafts is guaranteed or assured if the
savings association retains discretion not to pay an
overdraft.
• Distinguish overdraft protection services from “free”
account features. Savings associations should not
promote “free” accounts and overdraft protection services
in the same advertisement in a manner that suggests the
overdraft protection service is free of charges.
• Clearly disclose program fees. In communications about
overdraft protection programs, clearly disclose the dollar
amount of the fee for each overdraft and any interest rate
or other fees that may apply. For example, rather than
merely stating that the savings association’s standard NSF
fee will apply, savings associations should restate the
dollar amount of any applicable fees or interest charges.
• Clarify that fees count against the disclosed overdraft
protection dollar limit. Consumers should be alerted that
the fees charged for covering overdrafts, as well as the
amount of the overdraft item, will be subtracted from any
overdraft protection limit disclosed.
• Demonstrate when multiple fees will be charged. If
promoting an overdraft protection program, clearly
disclose that more than one overdraft fee may be charged
against the account per day, depending on the number of
checks presented and other withdrawals made from the
consumer’s account.
• Do not manipulate transaction-clearing rules.
Transaction-clearing rules (including check-clearing and
batch debit processing) should not be administered
unfairly or manipulated to inflate fees.
• Explain the impact of transaction-clearing policies.
Clearly explain to consumers that transactions may not be
processed in the order in which they occurred and that the
order in which they are received by the savings
association and processed can affect the total amount of
overdraft fees incurred by the consumer. Savings
associations should also clearly disclose rules for
processing and clearing transactions.
• Illustrate the type of transactions covered. Clearly
disclose that overdraft protection fees may be imposed on
transactions such as ATM withdrawals, debit card
transactions, preauthorized automatic debits, telephoneinitiated transfers, or other electronic transfers, if
applicable, to avoid implying that check transactions are
the only transactions covered.
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Program Features and Operation
• Provide election or opt-out of service. Obtain affirmative
consent of consumers to receive overdraft protection.
Alternatively, where overdraft protection is automatically
provided, permit consumers to “opt out” of the overdraft
program and provide a clear consumer disclosure of this
option.
• Alert consumers before a transaction triggers any fees.
When consumers attempt to withdraw, transfer, or
otherwise access funds made available through an
overdraft protection program (other than by check),
savings associations should alert consumers that
completing the transaction will trigger an overdraft
protection fee. Savings associations should also give
consumers an opportunity to cancel the attempted
transaction. If this is not feasible for a particular type of
transaction, then savings associations should allow
consumers the choice to make access to the overdraft
protection program unavailable by transaction type, even
if it results in limiting access to the overdraft protection
amount only to check transactions.
• Prominently distinguish balances from overdraft
protection funds availability. When disclosing a single
balance for an account by any means, savings associations
should not include overdraft protection funds in that
account balance. The disclosure should instead represent
the consumer’s own funds available without the overdraft
protection funds included. If more than one balance is
provided, separately (and prominently) identify the
balance without the inclusion of overdraft protection.
• Promptly notify consumers of overdraft protection
program usage each time used. In addition to any alert at
the time of transaction, promptly notify consumers when
overdraft protection has been accessed, for example, by
sending a notice to consumers the day the overdraft
protection program has been accessed. The notification
should identify the date of the transaction, the type of
transaction, the overdraft amount, the fee associated with
the overdraft, the amount necessary to return the account
to a positive balance, the amount of time consumers have
to return their accounts to a positive balance, and the
consequences of not returning the account to a positive
balance within the given timeframe. Notify consumers if
the savings association terminates or suspends the
consumer’s access to the service, for example, if the
consumer is no longer in good standing.
• Consider daily limits on fees imposed. Consider providing
a daily cap on overdraft fees charged against any one
account, while continuing to provide coverage for
overdrafts up to the overdraft limit.
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• Monitor overdraft protection program usage. Monitor
excessive consumer usage, which may indicate a need for
alternative arrangements or other services and inform
consumers of these available options.
• Fairly report program usage. Savings associations should
not report negative information to consumer reporting
agencies when the overdrafts are paid under the terms of
overdraft protection programs that have been promoted by
the savings association.
III. CONCLUSION
Note, once again, that the OTS Guidance applies only to
OTS supervised institutions and purportedly diverges

somewhat from the guidance which will be issued soon by
the other Agencies.
In addition, the OTS emphasizes the importance of savings
associations to be sure that their overdraft protection
programs comply with all applicable federal [and state] laws
and regulations, by having their overdraft protection
programs reviewed by counsel for compliance with all such
applicable laws prior to implementation.
Again, WBA will report on the guidance issued by the other
Agencies in a future issue of WBA Compliance Journal. In
addition, consider participating in the WBA Reg. DD
Compliance: Navigating the Overdraft Rules—Phone
Seminar on May 19. For more information contact WBA’s
Becky Weix at 608/441-1250 or bweix@wisbank.com.

REGULATORY SPOTLIGHT
Agencies Seek Comment on Regulatory
Burden Reduction

OCC Issues Final Guidelines for Residential
Lending Practices.

The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System
(FRB), the Federal Deposit Insurance Corporation
(FDIC), and the Office of Thrift Supervision (OTS)
(Agencies) are reviewing the regulations to identify
outdated, unnecessary, or unduly burdensome regulatory
requirements pursuant to the Economic Growth and
Regulatory Paperwork Reduction Act of 1996
(EGRPRA). The Agencies are soliciting comments and
suggestions on ways to reduce burden in rules that have
been categorized as Money Laundering, Safety and
Soundness, and Securities. The Agencies specifically
invite comments on the following issues: (a) whether
statutory changes are needed; (b) whether the regulations
contain requirements that are not needed to serve the
purposes of the statutes they implement; (c) the extent to
which the regulations may adversely affect competition;
(d) whether the cost of compliance associated with
reporting, recordkeeping, and disclosure requirements,
particularly on small institutions, is justified; (e) whether
any regulatory requirements are inconsistent or redundant;
and (f) whether any regulations are unclear. The Agencies
will analyze the comments received and propose burdenreducing changes to their regulations where appropriate.
Some suggestions for burden reduction might require
legislative changes. Where legislative changes would be
required, the Agencies will consider the suggestions in
recommending appropriate changes to Congress.
Comments must be submitted by 05/04/2005. Copies of
the notice may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
70, No. 22, 02/03/2005, 5571-5577.

The Office of the Comptroller of the Currency (OCC) has
issued, as an appendix to part 30 of its regulations,
guidelines concerning the residential mortgage lending
practices of national banks and their operating subsidiaries
(Guidelines) as a further step to protect against national
bank involvement in predatory, abusive, unfair, or deceptive
residential mortgage lending practices. The Guidelines
describe particular practices inconsistent with sound
residential mortgage lending practices. They also describe
other terms and practices that may be conducive to
predatory, abusive, unfair, or deceptive lending practices,
depending on the circumstances, and which, accordingly,
warrant a heightened degree of care by lenders. In addition,
the Guidelines address the steps that banks should take to
mitigate risks associated with their purchase of residential
mortgage loans and use of mortgage brokers to originate
loans. The Guidelines focus on the substance of activities
and practices, not on the creation of policies. The standards
contained in the Guidelines are enforceable pursuant to
section 39 of the Federal Deposit Insurance Act and the
implementing process set forth in part 30 of the OCC’s
regulations. The final Guidelines are effective 04/08/2005.
Copies of the final Guidelines may be obtained from WBA
or viewed at: www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 70, No. 24, 02/7/2005, 6329-6334.

Treasury Issues Final Rule on Nontax Debts
Owed to Federal Agencies.
The Department of the Treasury (Treasury) has issued a
final rule describing the general rules and procedures
applicable to the collection, through the Treasury Offset
February 2005
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This month’s “Special Focus” section contains information on the federal banking regulators’ (other than OTS) final
Guidance on “bounced-check” or “overdraft protection” programs. The OTS Guidance on this subject was published in
last month’s issue. This month’s “Regulatory Spotlight” section provides information on proposals related to Regulation
CC and the FACT Act. Finally, read the “Compliance Notes” section for information on a recent Supreme Court decision
on the unauthorized practice of law.

SPECIAL FOCUS
Agencies Issue Joint Guidance on Overdraft
Protection Programs
Notice No. 2005-3
I. BACKGROUND
As anticipated, the Office of the Comptroller of the
Currency (OCC), Board of Governors of the Federal
Reserve System (FRB), Federal Deposit Insurance
Corporation (FDIC), and National Credit Union
Administration (NCUA), collectively “the Agencies,” have
issued joint guidance concerning a service offered by
insured depository institutions that is commonly referred to
as “bounced-check protection” or “overdraft protection.”
This service is sometimes offered on both consumer and
small business transaction accounts as an alternative to
traditional ways of covering overdrafts.
This joint guidance is intended to assist depository
institutions supervised by the OCC, FRB, FDIC and NCUA
in the responsible disclosure and administration of overdraft
protection services, particularly those that are marketed to
consumers.1 It is important to note that this guidance does
not apply to institutions supervised by the Office of Thrift
Supervision (OTS). The OTS issued separate guidance
which can be found in the February 2005 issue of WBA
Compliance Journal.
The primary difference between the Agencies’ and OTS
guidance is that the Agencies consider these overdraft
protection programs to be extensions of credit, whereas the
OTS believes that some of these programs constitute
extensions of credit while others do not constitute credit.
Accordingly, the Agencies’ guidance contains a fairly
comprehensive discussion of these programs in the context
of federal regulatory requirements governing credit. In
addition, the Agencies include discussion of the
applicability of certain federal regulations governing
consumer deposit accounts.

Neither guidance contains a discussion of any applicable
state law; however, both indicate the depository institution
must undertake an analysis of, and comply with, all laws
applicable to the particular overdraft protection program the
institution provides.
The following is text contained in the Agencies’ Final
Guidance.
II. FINAL GUIDANCE
Introduction
To protect against account overdrafts, some consumers
obtain an overdraft line of credit, which is subject to the
disclosure requirements of the Truth in Lending Act
(TILA). If a consumer does not have an overdraft line of
credit, the institution may accommodate the consumer and
pay overdrafts on a discretionary, ad-hoc basis. Regardless
of whether the overdraft is paid, institutions typically have
imposed a fee when an overdraft occurs, often referred to as
a nonsufficient funds or “NSF” fee. Over the years, this
accommodation has become automated by many
institutions. Historically, institutions have not promoted this
accommodation. This approach has not raised significant
concerns.
More recently, some depository institutions have offered
“overdraft protection” programs that, unlike the
discretionary accommodation traditionally provided to those
lacking a line of credit or other type of overdraft service
(e.g., linked accounts), are marketed to consumers
essentially as short-term credit facilities. These marketed
programs typically provide consumers with an express
overdraft “limit” that applies to their accounts.
1

Federal credit unions are already subject to certain regulatory requirements governing the
establishment and maintenance of overdraft programs. 12 CFR § 701.21(c)(3). This regulation
requires a federal credit union offering an overdraft program to adopt a written policy specifying the
dollar amount of overdrafts that the credit union will honor (per member and overall); the time limits
for a member to either deposit funds or obtain a loan to cover an overdraft; and the amount of the fee
and interest rate, if any, that the credit union will charge for honoring overdrafts. This joint guidance
supplements but does not change these regulatory requirements for federal credit unions.
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While the specific details of overdraft protection programs
vary from institution to institution, and also vary over time,
those currently offered by institutions incorporate some or
all of the following characteristics:
• Institutions inform consumers that overdraft protection is
a feature of their accounts and promote the use of the
service. Institutions also may inform consumers of their
aggregate dollar limit under the overdraft protection
program.
• Coverage is automatic for consumers who meet the
institution’s criteria (e.g., account has been open a certain
number of days; deposits are made regularly). Typically,
the institution performs no credit underwriting.
• Overdrafts generally are paid up to the aggregate limit set
by the institution for the specific class of accounts,
typically $100 to $500.
• Many program disclosures state that payment of an
overdraft is discretionary on the part of the institution,
and may disclaim any legal obligation of the institution to
pay any overdraft.
• The service may extend to check transactions as well as
other transactions, such as withdrawals at automated teller
machines (ATMs), transactions using debit cards, preauthorized automatic debits from a consumer’s account,
telephone-initiated funds transfers, and on-line banking
transactions.2
• A flat fee is charged each time the service is triggered and
an overdraft item is paid. Commonly, a fee in the same
amount would be charged even if the overdraft item was
not paid. A daily fee also may apply for each day the
account remains overdrawn.
• Some institutions offer closed-end loans to consumers
who do not bring their accounts to a positive balance
within a specified time period. These repayment plans
allow consumers to repay their overdrafts and fees in
installments.

Concerns
Aspects of the marketing, disclosure, and implementation of
some overdraft protection programs, intended essentially as
short-term credit facilities, are of concern to the Agencies.
For example, some institutions have promoted this credit
service in a manner that leads consumers to believe that it is
a line of credit by informing consumers that their account
includes an overdraft protection limit of a specified dollar
amount without clearly disclosing the terms and conditions
of the service, including how fees reduce overdraft
protection dollar limits, and how the service differs from a
line of credit.
In addition, some institutions have adopted marketing
practices that appear to encourage consumers to overdraw
their accounts, such as by informing consumers that the
service may be used to take an advance on their next
paycheck, thereby potentially increasing the institutions’
credit exposure with little or no analysis of the consumer’s
creditworthiness. These overdraft protection programs may
be promoted in a manner that leads consumers to believe
that overdrafts will always be paid when, in reality, the
institution reserves the right not to pay some overdrafts.
Some institutions may advertise accounts with overdraft
protection coverage as “free” accounts, and thereby lead
consumers to believe that there are no fees associated with
the account or the overdraft protection program.
Furthermore, institutions may not clearly disclose that the
program may cover instances when consumers overdraw
their accounts by means other than check, such as at ATMs
and point-of-sale (POS) terminals. Some institutions may
include overdraft protection amounts in the sum that they
disclose as the consumer’s account “balance” (for example,
at an ATM) without clearly distinguishing the funds that are
available for withdrawal without overdrawing the account.
Where the institution knows that the transaction will trigger
an overdraft fee, such as at a proprietary ATM, institutions
also may not alert the consumer prior to the completion of
the transaction to allow the consumer to cancel the
transaction before the fee is triggered.
2

Transaction accounts at credit unions are called share draft accounts. For purposes of this joint
guidance, the use of the term “check” includes share drafts.
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Institutions should weigh carefully the risks presented by
the programs including the credit, legal, reputation, safety
and soundness, and other risks. Further, institutions should
carefully review their programs to ensure that marketing
and other communications concerning the programs do not
mislead consumers to believe that the program is a
traditional line of credit or that payment of overdrafts is
guaranteed, do not mislead consumers about their account
balance or the costs and scope of the overdraft
protection offered, and do not encourage irresponsible
consumer financial behavior that potentially may increase
risk to the institution.
Safety & Soundness Considerations
When overdrafts are paid, credit is extended. Overdraft
protection programs may expose an institution to more
credit risk (e.g., higher delinquencies and losses) than
overdraft lines of credit and other traditional overdraft
protection options to the extent these programs lack
individual account underwriting. All overdrafts, whether or
not subject to an overdraft protection program, are subject
to the safety and soundness considerations contained in this
section.
Institutions providing overdraft protection programs should
adopt written policies and procedures adequate to address
the credit, operational, and other risks associated with these
types of programs. Prudent risk management practices
include the establishment of express account eligibility
standards and well-defined and properly documented dollar
limit decision criteria. Institutions also should monitor these
accounts on an ongoing basis and be able to identify
consumers who may represent an undue credit risk to the
institution. Overdraft protection programs should be
administered and adjusted, as needed, to ensure that credit
risk remains in line with expectations. This may include,
where appropriate, disqualification of a consumer from
future overdraft protection. Reports sufficient to enable
management to identify, measure, and manage overdraft
volume, profitability, and credit performance should be
provided to management on a regular basis.
Institutions also are expected to incorporate prudent risk
management practices related to account repayment and
suspension of overdraft protection services. These include
the establishment of specific timeframes for when
consumers must pay off their overdraft balances. For
example, there should be established procedures for the
suspension of overdraft services when the account holder no
longer meets the eligibility criteria (such as when the
account holder has declared bankruptcy or defaulted on
another loan at the bank) as well as for when there is a lack
of repayment of an overdraft. In addition, overdraft balances
should generally be charged off when considered
uncollectible, but no later than 60 days from the date first
overdrawn.3 In some cases, an institution may allow a
consumer to cover an overdraft through an extended
repayment plan when the consumer is unable to bring the

account to a positive balance within the required time
frames. The existence of the repayment plan, however,
would not extend the charge-off determination period
beyond 60 days (or shorter period if applicable) as measured
from the date of the overdraft. Any payments received after
the account is charged off (up to the amount charged off
against allowance) should be reported as a recovery. Some
overdrafts are rewritten as loan obligations in accordance
with an institution’s loan policy and supported by a
documented assessment of that consumer’s ability to repay.
In those instances, the charge-off timeframes described in
the Federal Financial Institutions Examination Council
(FFIEC) Uniform Retail Credit Classification and Account
Management Policy would apply.4
With respect to the reporting of income and loss recognition
on overdraft protection programs, institutions should follow
generally accepted accounting principles (GAAP) and the
instructions for the Reports of Condition and Income (Call
Report), and NCUA 5300 Call Report. Overdraft balances
should be reported on regulatory reports as loans.
Accordingly, overdraft losses should be charged off against
the allowance for loan and lease losses. The Agencies
expect all institutions to adopt rigorous loss estimation
processes to ensure that overdraft fee income is accurately
measured. Such methods may include providing loss
allowances for uncollectible fees or, alternatively, only
recognizing that portion of earned fees estimated to be
collectible.5 The procedures for estimating an adequate
allowance should be documented in accordance with the
Policy Statement on the Allowance for Loan and Lease
Losses Methodologies and Documentation for Banks and
Savings Institutions.6
If an institution advises account holders of the available
amount of overdraft protection, for example, when accounts
are opened or on depositors’ account statements or ATM
receipts, the institution should report the available amount
of overdraft protection with legally binding commitments
for Call Report, and NCUA 5300 Call Report purposes.
These available amounts, therefore, should be reported as
“unused commitments” in regulatory reports.
The Agencies also expect proper risk-based capital
treatment of outstanding overdrawn balances and unused
commitments.7 Overdraft balances should be risk-weighted
according to the obligor. Under the federal banking
agencies’ risk-based capital guidelines, the capital charge on
the unused portion of commitments generally is based on an
off-balance sheet credit conversion factor and the risk
3

Federal credit unions are required by regulation to establish a time limit, not to exceed 45 calendar
days, for a member to either deposit funds or obtain an approved loan from the credit union to cover
each overdraft. 12 CFR § 701.21(c)(3).
4
For federally insured credit unions, charge-off policy for booked loans is described in NCUA Letter
to Credit Unions No. 03-CU-01, “Loan Charge-off Guidance,” dated January 2003.
5
Institutions may charge off uncollected overdraft fees against the allowance for loan and lease
losses if such fees are recorded with overdraft balances as loans and estimated credit losses on the
fees are provided for in the allowance for loan and lease losses.
6
Issued by the Board, FDIC, OCC, and Office of Thrift Supervision. The NCUA provided similar
guidance to credit unions in Interpretive Ruling and Policy Statement 02-3, “Allowance for Loan
and Lease Losses Methodologies and Documentation for Federally Insured Credit Unions,” 67 FR
37445, May 29, 2002.
7
Federally insured credit unions should calculate risk-based net worth in accordance with the rules
contained in 12 CFR Part 702.
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weight appropriate to the obligor. In general, these
guidelines provide that the unused portion of a commitment
is subject to a zero percent credit conversion factor if the
commitment has an original maturity of one year or less, or
a 50 percent credit conversion factor if the commitment has
an original maturity over one year. Under these guidelines, a
zero percent conversion factor also applies to the unused
portion of a “retail credit card line” or “related plan” if it is
unconditionally cancelable by the institution in accordance
with applicable law.8 The phrase “related plans” in these
guidelines includes overdraft checking plans.
The Agencies believe that the overdraft protection programs
discussed in this joint guidance fall within the meaning of
“related plans” as a type of “overdraft checking plan” for
the purposes of the federal banking agencies’ risk-based
capital guidelines. Consequently, overdraft protection
programs that are unconditionally cancelable by the
institution in accordance with applicable law would qualify
for a zero percent credit conversion factor.
Institutions entering into overdraft protection contracts with
third-party vendors must conduct thorough due diligence
reviews prior to signing a contract. The interagency
guidance contained in the November 2000 Risk
Management of Outsourced Technology Services outlines
the Agencies’ expectations for prudent practices in this area.
Legal Risks
Overdraft protection programs must comply with all
applicable federal laws and regulations, some of which are
outlined below. State laws also may be applicable, including
usury and criminal laws, and laws on unfair or deceptive
acts or practices. It is important that institutions have their
overdraft protection programs reviewed by counsel for
compliance with all applicable laws prior to
implementation. Further, although the guidance below
outlines federal laws and regulations as of the date this joint
guidance is published, applicable laws and regulations are
subject to amendment. Accordingly, institutions should
monitor applicable laws and regulations for revisions and to
ensure that their overdraft protection programs are fully
compliant.

In addition, the NCUA has promulgated similar rules that
prohibit federally insured credit unions from using
advertisements or other representations that are inaccurate
or misrepresent the services or contracts offered.11 These
regulations are broad enough to prohibit federally insured
credit unions from making any false representations to the
public regarding their deposit accounts.
Overdraft protection programs may raise issues under either
the FTC Act or, in connection with federally insured credit
unions, the NCUA’s advertising rules, depending upon how
the programs are marketed and implemented. To avoid
engaging in deceptive, inaccurate, misrepresentative, or
unfair practices, institutions should closely review all
aspects of their overdraft protection programs, especially
any materials that inform consumers about the programs.
Truth in Lending Act
TILA and Regulation Z require creditors to give cost
disclosures for extensions of consumer credit.12 TILA and
the regulation apply to creditors that regularly extend
consumer credit that is subject to a finance charge or is
payable by written agreement in more than four
installments.13
Under Regulation Z, fees for paying overdraft items
currently are not considered finance charges if the
institution has not agreed in writing to pay overdrafts.14 Even
where the institution agrees in writing to pay overdrafts as
part of the deposit account agreement, fees assessed against
a transaction account for overdraft protection services are
finance charges only to the extent the fees exceed the
charges imposed for paying or returning overdrafts on a
similar transaction account that does not have overdraft
protection.
Some financial institutions also offer overdraft repayment
loans to consumers who are unable to repay their overdrafts
and bring their accounts to a positive balance within a
specified time period.15 These closed-end loans will trigger
Regulation Z disclosures, for example, if the loan is payable
by written agreement in more than four installments.
Regulation Z will also be triggered where such closed-end
loans are subject to a finance charge.16

Federal Trade Commission Act / Advertising Rules
Equal Credit Opportunity Act
Section 5 of the Federal Trade Commission Act (FTC Act)
prohibits unfair or deceptive acts or practices.9 The banking
agencies enforce this section pursuant to their authority in
section 8 of the Federal Deposit Insurance Act, 12 U.S.C. §
1818.10 An act or practice is unfair if it causes or is likely to
cause substantial injury to consumers that is not reasonably
avoidable by consumers themselves and not outweighed by
countervailing benefits to consumers or to competition. An
act or practice is deceptive if, in general, it is a
representation, omission, or practice that is likely to mislead
a consumer acting reasonably under the circumstances, and
the representation, omission, or practice is material.
4
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Under the Equal Credit Opportunity Act (ECOA) and
Regulation B, creditors are prohibited from discriminating
8
See 12 CFR Part 3, Appendix A, Section 3 (b)(5) (OCC); 12 CFR Part 208, Appendix A, Section
III.D.5 (Board); and 12 CFR Part 325, Appendix A, Section II.D.5 (FDIC).
9
15 U.S.C. § 45.
10
See OCC Advisory Letter 2002-3 (March 2002); and joint Board and FDIC Guidance on Unfair or
Deceptive Acts or Practices by State-Chartered Banks (March 11, 2004).
11
12 CFR § 740.2.
12
15 U.S.C. §§ 1601 et seq. TILA is implemented by Regulation Z, 12 CFR Part 226.
13
See 15 U.S.C. § 1602(f) and 12 CFR 226.2(a)(17). Institutions should be aware that whether a
written agreement exists is a matter of state law. See, e.g., 12 CFR § 226.5.
14
See 12 CFR 226.4(c)(3). Traditional lines of credit, which generally are subject to a written
agreement, do not fall under this exception.15 For federal credit unions, this time period may not
exceed 45 calendar days. 12 CFR § 701.21(c)(3).
16
See 12 CFR 226.4.
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against an applicant on a prohibited basis in any aspect of a
credit transaction.17 This prohibition applies to overdraft
protection programs. Thus, steering or targeting certain
consumers on a prohibited basis for overdraft protection
programs while offering other consumers overdraft lines of
credit or other more favorable credit products or overdraft
services, will raise concerns under the ECOA.
In addition to the general prohibition against discrimination,
the ECOA and Regulation B contain specific rules
concerning procedures and notices for credit denials and
other adverse action. Regulation B defines the term
“adverse action,” and generally requires a creditor who
takes adverse action to send a notice to the consumer
providing, among other things, the reasons for the
adverse action.18 Some actions taken by creditors under
overdraft protection programs might constitute adverse
action but would not require notice to the consumer if the
credit is deemed to be “incidental credit” as defined in
Regulation B. “Incidental credit” includes consumer credit
that is not subject to a finance charge, is not payable by
agreement in more than four installments, and is not made
pursuant to the terms of a credit card account.19 Overdraft
protection programs that are not covered by TILA would
generally qualify as incidental credit under Regulation B.
Truth in Savings Act
Under the Truth in Savings Act (TISA), deposit account
disclosures must include the amount of any fee that may be
imposed in connection with the account and the conditions
under which the fee may be imposed.20In addition,
institutions must give advance notice to affected consumers
of any change in a term that was required to be disclosed if
the change may reduce the annual percentage yield or
adversely affect the consumer.
When overdraft protection services are added to an existing
deposit account, advance notice to the account holder may
be required, for example, if the fee for the service exceeds
the fee for accounts that do not have the service.21 In
addition, TISA prohibits institutions from making any
advertisement, announcement, or solicitation relating to a
deposit account that is inaccurate or misleading or that
misrepresents their deposit contracts.
Since these automated and marketed overdraft protection
programs did not exist when most of the implementing
regulations were issued, the regulations may be reevaluated.
Electronic Fund Transfer Act
The Electronic Fund Transfer Act (EFTA) and Regulation E
require an institution to provide consumers with accountopening disclosures and to send a periodic statement for
each monthly cycle in which an electronic fund transfer
(EFT) has occurred and at least quarterly if no transfer has
occurred.22If, under an overdraft protection program, a
consumer could overdraw an account by means of an ATM

withdrawal or POS debit card transaction, both are EFTs
subject to EFTA and Regulation E. As such, periodic
statements must be readily understandable and accurate
regarding debits made, current balances, and fees charged.
Terminal receipts also must be readily understandable and
accurate regarding the amount of the transfer. Moreover,
readily understandable and accurate statements and receipts
will help reduce the number of alleged errors that the
institution must investigate under Regulation E, which can
be time-consuming and costly to institutions.
Best Practices
Clear disclosures and explanations to consumers of the
operation, costs, and limitations of an overdraft protection
program and appropriate management oversight of the
program are fundamental to enabling responsible use of
overdraft protection. Such disclosures and oversight can
also minimize potential consumer confusion and
complaints, foster good customer relations, and reduce
credit, legal, and other potential risks to the institution.
Institutions that establish overdraft protection programs
should, as applicable, take into consideration the following
best practices, many of which have been recommended or
implemented by financial institutions and others, as well as
practices that may otherwise be required by applicable law.
While the Agencies are concerned about promoted overdraft
protection programs, the best practices may also be useful
for other methods of covering overdrafts. These best
practices currently observed in or recommended by the
industry include:
Marketing and Communications with Consumers
• Avoid promoting poor account management. Institutions
should not market the program in a manner that
encourages routine or intentional overdrafts. Institutions
should instead present the program as a customer service
that may cover inadvertent consumer overdrafts.
• Fairly represent overdraft protection programs and
alternatives. When informing consumers about an
overdraft protection program, inform consumers generally
of other overdraft services and credit products, if any, that
are available at the institution and how the terms,
including fees, for these services and products differ.
Identify for consumers the consequences of extensively
using the overdraft protection program.
17

15 U.S.C. §§ 1691 et seq. The ECOA is implemented by Regulation B, 12 CFR Part 202. The
ECO A prohibits discrimination on the basis of race, color, religion, national origin, sex, marital
status, age (provided the applicant has the capacity to contract), the fact that all or part of the
applicant’s income derives from a public assistance program, and the fact that the applicant has in
good faith exercised any right under the Consumer Credit Protection Act.
18
See 12 CFR §§ 202.2(c) and 9.
19
See 12 CFR § 202.3(c).
20
12 U.S.C. §§ 4301 et seq. TISA is implemented by Regulation DD at 12 CFR Part 230 for banks
and savings associations, and by NCUA’s TISAregulation at 12 CFR Part 707 for federally insured
credit unions.
21
An advance change in terms notice would not be required if the consumer’s account disclosures
stated that their overdraft check may or may not be paid and the same fee would apply.
22
15 U.S.C. §§ 1693 et seq. The EFTA is implemented by Regulation E, 12 CFR Part 205.
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• Train staff to explain program features and other choices.
Train customer service or consumer complaint processing
staff to explain their overdraft protection program’s
features, costs, and terms, including how to opt out of the
service. Staff also should be able to explain other
available overdraft products offered by the institution and
how consumers may qualify for them.
• Clearly explain discretionary nature of program. If
payment of an overdraft is discretionary, make this clear.
Institutions should not represent that the payment of
overdrafts is guaranteed or assured if the institution
retains discretion not to pay an overdraft.
• Distinguish overdraft protection services from “free”
account features. Institutions should not promote “free”
accounts and overdraft protection programs in the same
advertisement in a manner that suggests the overdraft
protection program is free of charges.
• Clearly disclose program fees. In communications about
overdraft protection programs, clearly disclose the dollar
amount of the fee for each overdraft and any interest rate
or other fees that may apply. For example, rather than
merely stating that the institution’s standard NSF fee will
apply, institutions should restate the dollar amount of any
applicable fee or interest charge.
• Clarify that fees count against the disclosed overdraft
protection dollar limit. Consumers should be alerted that
the fees charged for covering overdrafts, as well as the
amount of the overdraft item, will be subtracted from any
overdraft protection limit disclosed.
• Demonstrate when multiple fees will be charged. If
promoting an overdraft protection program, clearly
disclose, where applicable, that more than one overdraft
fee may be charged against the account per day,
depending on the number of checks presented on, and
other withdrawals made from, the consumer’s account.
• Explain impact of transaction clearing policies. Clearly
explain to consumers that transactions may not be
processed in the order in which they occurred, and that
the order in which transactions are received by the
institution and processed can affect the total amount of
overdraft fees incurred by the consumer.
• Illustrate the type of transactions covered. Clearly
disclose that overdraft fees may be imposed on
transactions such as ATM withdrawals, debit card
transactions, preauthorized automatic debits, telephoneinitiated transfers or other electronic transfers, if
applicable, to avoid implying that check transactions are
the only transactions covered.
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Program Features and Operation
• Provide election or opt-out of service. Obtain affirmative
consent of consumers to receive overdraft protection.
Alternatively, where overdraft protection is automatically
provided, permit consumers to “opt out” of the overdraft
program and provide a clear consumer disclosure of this
option.
• Alert consumers before a transaction triggers any fees.
When consumers attempt to withdraw or transfer funds
made available through an overdraft protection program,
provide a specific consumer notice, where feasible, that
completing the withdrawal may trigger the overdraft fees
(for example, it presently may be feasible at a branch
teller window). This notice should be presented in a
manner that permits consumers to cancel the attempted
withdrawal or transfer after receiving the notice. If this is
not feasible, then post notices (e.g., on proprietary ATMs)
explaining that transactions may be approved that
overdraw the account and fees may be incurred.
• Institutions should consider making access to the
overdraft protection program unavailable through means
other than check transactions, if feasible.
• Prominently distinguish balances from overdraft
protection funds availability. When disclosing a single
balance for an account by any means, institutions should
not include overdraft protection funds in that account
balance. The disclosure should instead represent the
consumer’s own funds available without the overdraft
protection funds included. If more than one balance is
provided, separately (and prominently) identify the
balance without the inclusion of overdraft protection.
• Promptly notify consumers of overdraft protection
program usage each time used. Promptly notify
consumers when overdraft protection has been accessed,
for example, by sending a notice to consumers the day the
overdraft protection program has been accessed. The
notification should identify the date of the transaction, the
type of transaction, the overdraft amount, the fee
associated with the overdraft, the amount necessary to
return the account to a positive balance, the amount of
time consumers have to return their accounts to a positive
balance, and the consequences of not returning the
account to a positive balance within the given timeframe.
Notify consumers if the institution terminates or suspends
the consumer’s access to the service, for example, if the
consumer is no longer in good standing.
• Consider daily limits on the consumer’s costs. Consider
imposing a cap on consumers’ potential daily costs from
the overdraft program. For example, consider limiting
daily costs from the program by providing a numerical
limit on the total overdraft transactions that will be
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subject to a fee per day or by providing a dollar limit on
the total fees that will be imposed per day.
• Monitor overdraft protection program usage. Monitor
excessive consumer usage, which may indicate a need for
alternative credit arrangements or other services, and
inform consumers of these available options.
• Fairly report program usage. Institutions should not
report negative information to consumer reporting
agencies when the overdrafts are paid under the terms of
overdraft protection programs that have been promoted by
the institutions.

III. CONCLUSION
As earlier indicated, the Agencies’ guidance differs from the
guidance separately issued by OTS. Institutions supervised
by the Agencies must use the Agencies’ guidance in
connection with any overdraft protection programs they
provide.
In addition, the FRB will soon issue amendments to
Regulation DD to cover disclosure issues presented by these
overdraft programs. Be sure to watch future issues of WBA
Compliance Journal for information on these rules. And, be
sure to participate in the WBA Reg. DD Compliance:
Navigating the Overdraft Rules—Phone Seminar on
May 19. For more information contact WBA’s Becky Weix
at 608/441-1250 or bweix@wisbank.com.

REGULATORY SPOTLIGHT
Agencies Extend Comment Period on Shared
National Credit Proposed Rules.

FRB Issues Final Rule on Risk-Based Capital
Standards.

On 12/20/2004, the federal banking agencies, the Office of
the Comptroller of the Currency (OCC), the Board of
Governors of the Federal Reserve System (FRB), the
Federal Deposit Insurance Corporation (FDIC), and the
Office of Thrift Supervision (OTS) (the Agencies)
published a proposal for public comment to standardize and
expand the data collected from regulated institutions in
order to improve the efficiency and effectiveness of Shared
National Credit (SNC) examinations. By standardizing and
expanding the collection of data, the Agencies would be
able to use advanced credit risk analytics that will be
beneficial to the reporting banks and the Agencies. The
Agencies are extending the comment period to give the
public additional time to submit comments on the proposal.
Comments must be submitted by 04/07/2005. Copies of the
notice may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
70, No. 30, 02/15/2005, 7737-7739.

The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule amending its risk-based capital
standards for bank holding companies to allow the
continued inclusion of outstanding and prospective
issuances of trust preferred securities in the tier 1 capital of
bank holding companies, subject to stricter quantitative
limits and qualitative standards. FRB is also revising the
quantitative limits applied to the aggregate amount of
cumulative perpetual preferred stock, trust preferred
securities, and minority interests in the equity accounts of
most consolidated subsidiaries included in the tier 1 capital
of bank holding companies. The new quantitative limits
become effective after a five-year transition period. In
addition, FRB is revising the qualitative standards for
capital instruments included in regulatory capital consistent
with longstanding FRB policies. The FRB is adopting this
final rule to address supervisory concerns, competitive
equity considerations, changes in generally accepted
accounting principles, and to strengthen the definition of
regulatory capital for bank holding companies. The final
rule is effective 04/11/2005. The FRB will not object if a
banking organization wishes to apply the provisions of this
final rule beginning on the date it is published in the
Federal Register. Copies of the final rule may be obtained
from WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 70, No. 46, 03/10/2005, 1182711838.

Agencies Issues Final Guidance on Overdraft
Protection Programs.
The OCC, FRB, FDIC, and NCUA have issued a final Joint
Guidance on Overdraft Protection Programs (Guidance).
This Guidance is intended to assist insured depository
institutions in the responsible disclosure and administration
of overdraft protection services. The final Guidance is
effective 02/24/2005. Copies of the final guidance may be
obtained from WBA or viewed at: www.gpoaccess.gov/fr/
index.html. Federal Register, Vol. 70, No. 36, 02/24/2005,
9127-9132.

FRB Issues Final Rules on Regulation CC.
· FRB has issued a final rule in the form of a technical
amendment to appendix A of Regulation CC to delete the
reference to the Birmingham branch office of the Federal
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This issue of WBA Compliance Journal contains an article on BSA/AML compliance in the “Special Focus” section. Next,
read the “Regulatory Spotlight” section for information about the recently published guidance on unauthorized access to
customer information. Finally, look to the “Compliance Notes” section for FAQ’s on real estate appraisals and HMDA.

SPECIAL FOCUS
BSA/AML Compliance
Notice No. 2005-4
I. INTRODUCTION
The purpose of the Bank Secrecy Act (BSA) and AntiMoney Laundering (AML) rules is to prevent financial
institutions from being used as intermediaries for the
transfer or deposit of money derived from criminal activity
or terrorist financing. To meet this objective, institutions
have established BSA/AML compliance programs.
Arguably, BSA/AML compliance is probably one of the
most complicated, confusing and costly undertakings
financial institutions face today. This is due in part to the
lack of consistency in examination oversight and
compliance guidance from the federal banking regulators
and FinCEN (Agencies), and their purported “zero tolerance
policy” for deficiencies in this area. While most financial
institutions strive for compliance perfection, such a standard
is unrealistic and impossible to meet. Thus, “zero tolerance”
becomes a very costly proposition.
In January, the American Bankers Association, along with
the Wisconsin Bankers Association and all other state
bankers associations, jointly sent a letter to the Agencies
outlining these concerns and requesting: interagency
guidance in order to establish consistency in examination
procedures; joint industry/government training of bankers
and examiners on BSA/AML obligations; BSA staff
commentary, FAQ and/or centralized guidance to achieve
consistency in BSA/AML interpretations; and establishment
of a Banks Secrecy Act Advisory Group to look at the
variety of issues arising from the Suspicious Activity Report
(SAR) process, particularly the problem of defensive filing.

On April 18, the Agencies responded to the letter, indicating
their appreciation of institutions’ great desire to properly
comply with BSA/AML requirements; however, the
Agencies refuted the existence of a “zero tolerance”
approach to examination. Instead, the Agencies stated they
“continue to expect examiners to use sound judgment in
conducting supervisory assessments of compliance and in
recommending corrective action,” noting that each agency
“has processes in place for the review of examiner findings
and recommendations for enforcement actions to ensure
consistent supervisory responses to identified problems.”
The Agencies went on to say that though “they believe
strongly that the requirements of the BSA must be
consistently applied, it is important to recognize that,
because of the diversity of the U.S. financial system, this is
not an area that lends itself to a prescriptive, one-size-fits-all
approach,” noting their expectation of institutions to “take a
risk-based approach in developing and administering...BSA/
AML compliance programs.” While the WBA appreciates
the Agencies position, it is important to note that a one-sizefits all scheme is not what the ABA’s joint letter requested.
In addition, the Agencies indicated they are working with
the U.S. Department of Justice, the enforcement authority in
BSA-related matters, to “better define the value and
appropriate uses of SARs as well as the appropriate role for
criminal prosecutions of [institutions] under the BSA. In
doing so, the Agencies hope to establish a clear and
consistent approach to SAR filings and, presumably, a
reduction in the number of defensive filings.
In closing, the Agencies indicated they are currently
drafting interagency BSA/AML examination procedures
targeted for release by the end of the second quarter; are
beginning to plan their outreach efforts to familiarize
examiners and bankers with these procedures; and are
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working with the financial services industry to resolve other
BSA/AML issues.
Given that WBA has recently received numerous questions
from our members regarding BSA/AML issues, and the
possibility that the second quarter target date for the
interagency examination procedures may not be met, what
follows is information, suggestions and tips we have
compiled from the Agencies, which should be uniformly
applicable, regarding BSA/AML procedures.
II. PROCEDURES TO ASSURE AND MONITOR
COMPLIANCE.
Institutions must establish and maintain procedures
designed to assure and monitor compliance.
At a minimum, a BSA compliance program includes (a) a
system of internal controls, (b) training, (c) designation of a
BSA officer, (d) and independent testing.

(4) Provide for adequate supervision of employees who
accept currency transactions, complete reports, grant
exemptions or engage in any other activity covered by
BSA/AML.
(5) Establish dual controls and provide for separation of
duties so that employees who complete the reporting
forms are not responsible for filing them or for granting
customer exemptions.
(6) Open accounts and establish banking relationships in
conformity with the Customer Identification Program
(CIP) rules.
Overall, the internal control environment should ensure that
the institution’s system is able to identify both transactions
that are inconsistent with the nature of the customer’s
business and those where potential structuring of
transactions has occurred.
B. Training for Appropriate Personnel

A. Internal Controls
At a minimum, the system must be designed to:
(1) Identify reportable transactions at a point where all of
the information necessary to properly complete the
required reporting forms can be obtained. The
institution might accomplish this by sufficiently
training all tellers in what constitutes a reportable
transaction or to refer reportable transactions to a
designated teller. And, if all pertinent information
cannot be obtained from the customer, the institution
should consider declining the transaction.
(2) Ensure that all required reports are accurately
completed and properly filed. Institutions should
consider centralizing the review and report-filing
functions within the financial institution.
(3) Ensure that customer exemptions are properly granted
and recorded. The compliance officer or other
designated officer should review and initial all
exemptions prior to implementation.

Training of personnel cuts across all areas of operation, and
should begin soon after a new employee or board member
joins the institution. In addition, training must be ongoing.
Often times, employees working in the deposit side of the
institution are the only ones receiving training; however, as
just stated, training needs to cover all areas of banking, not
just deposits. Thus, personnel involved in lending, trust, and
wire operations should also receive training. The same holds
true for senior management and board members. Efforts
should be made to keep executives informed of changes and
new developments in BSA/AML regulations. And
remember, the institution’s training materials must be
available for review by examiners.
C. Designation of BSA Officer
Each institution must designate a senior institution official
to be responsible for overall BSA/AML compliance. This
person must have the appropriate knowledge base to
provide adequate supervision of employees who have day to
day responsibility for BSA/AML compliance and should
have the authority to make and enforce those policies. The
senior official responsible for overall compliance does not
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have to be an “executive officer” as defined in Regulation
O, nor have an executive officer title.
Regulation O defines an “executive officer” as a person who
participates or has authority to participate in major
policymaking functions of the institution. An officer who
has authority to make and enforce policies in a narrowly
defined area such as BSA/AML would not automatically be
designated an “executive officer.” Nor is it the intent of the
Agencies to require the BSA officer to meet the
requirements of the Regulation O definitions.

activities, and myriad other operations only conducted an 8
hour review that included a sampling of just one day’s
worth of large currency transaction reports as well as some
very limited other procedures. Given the size and operation
of the institution this clearly was insufficient to meet the
independent testing requirement.
III. INSTITUTIONS AND MONEY SERVICES
BUSINESSES
A money services business (MSB) is a business that offers
one or more of the following services:

D. Independent Testing
Independent testing should be conducted at least annually
and preferably by the internal audit department, outside
auditors, or consultants. Institutions that do not employ
outside auditors or consultants or that do not operate
internal audit departments can comply with this requirement
by using employees not involved in BSA/AML-related
functions.
At a minimum, the compliance testing should include:
(1) A test of the institution’s internal procedures for
monitoring compliance with BSA/AML, including
interviews of employees who handle cash transactions
and their supervisors.
(2) A sampling of large currency transactions followed by
a review of CTR filings.
(3) A test of the validity and reasonableness of customer
exemptions granted by the institution.
(4) A test of the institution’s recordkeeping system for
compliance with the BSA/AML.
(5) Documentation of the scope of the testing procedures
performed and the findings of the testing.
Any apparent violations, exceptions or other problems noted
during the testing procedures should be promptly reported
to the board of directors or appropriate personnel. It is
essential that the scope of any testing procedure, and its
results, be thoroughly documented. In most cases, this will
involve retention of work papers from internal and/or
external audits of BSA/AML compliance. Procedures that
are not adequately documented will not be accepted as
being in compliance with the independent testing
requirement. The bottom line is that the scope of this testing
needs to be in enough depth to provide a reasonable
assurance of compliance with BSA/AML rules.
The following is a real-life example provided by FDIC of a
major compliance program deficiency exposing the
institution to significant violations: A $700 million
institution with multiple branches, electronic banking

(1)
(2)
(3)
(4)
(5)

Money orders,
Traveler’s checks,
Stored value,
Check cashing,
Currency dealing, AND

the business conducts more than $1,000 in activities with
the same person (in one type of activity) on the same day.
Likewise, a business that provides money transfer services
in any amount is an MSB. A business can be an MSB even
if the MSB activity is ancillary to their primary business.
The following examples illustrate how broad the definition
of an MSB is:
(1)
(2)
(3)
(4)

A travel agent who sells traveler’s checks;
A grocery store offering check cashing;
Convenience store selling money orders;
Business that sometimes cashes payroll checks for some
of its customers;
(5) Car dealership or business that cashes tax refund check
towards the purchase of a vehicle or furniture;
(6) Tax return preparer who cashes refund checks for
clients.
Many financial institutions as of late have been severing
their ties with MSBs out of concern that such businesses
present an unacceptable high risk of money laundering or
other illicit activities. As a result of this, the Agencies have
issued guidance in two separate documents to further clarify
their expectations. The first guidance is FIL-24-2005, which
explains that financial institutions that open or maintain
accounts for MSBs should apply the same BSA
requirements on a risk-assessed basis that financial
institutions apply to all other non-MSB customers. The most
recent guidance, FIL-32-2005, issued April 26, 2005,
provides more detail. It states that the minimum due
diligence expectations associated with opening and
maintaining accounts for MSBs are: applying the bank’s
CIP; confirm FinCEN registration, if required; confirm
compliance with state or local licensing requirements, if
applicable; confirm agent status, if applicable; and conduct
a basic BSA/AML risk assessment to determine the level of
risk associated with the account and whether further due
diligence is necessary.
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With limited exceptions, federal law requires all MSBs to
register with FinCEN by filing the form FinCEN 107,
Registration of Money Services Business. While there is no
identical requirement to the federal MSB registration
requirement in state law, there are certain state licenses that
may be needed by such customers. The Wisconsin
Department of Financial Institutions (DFI) licenses
businesses as sellers of checks or currency exchanges. One
of these licenses may be needed by businesses in Wisconsin
that meet the requirements of an MSB. More information on
these types of licensed financial services providers may be
obtained from DFI’s web site at www.wdfi.org.
The May issue of WBA Compliance Journal will review in
detail the specific requirements for financial institutions
with regard to MSBs. WBA is also finalizing the details of a
phone seminar that it will offer on MSBs in the next few
months.
IV. INSTITUTIONS AND OFAC
Under the Office of Foreign Assets Control (OFAC)
regulations, there are two instances when an institution is
required to take action:
(1) Upon the update of the OFAC list, the institution must
compare that list against its customer database to
determine if any matches appear. The institution must
rule out any false positives. For those matches that are
legitimate, the institution must take steps to determine
if there is any property subject to blocking or any new
transactions subject to rejection.
(2) Upon entering into a new transaction, the institution
should compare the potential customer’s name with the
OFAC list to avoid entering into business with any
person appearing on the list that would require you to
reject the transaction or otherwise block property.
Again, the institution must rule out any false positives.
Financial institutions should establish and maintain
effective OFAC programs and screening capabilities in
order to facilitate safe and sound banking practices. It is not
the examiner’s primary duty to identify unreported accounts
or transactions within an institution. Rather, examination
procedures should focus on evaluating the adequacy of an
institution’s overall OFAC compliance program and
procedures, including the systems and controls in place to
reasonably assure accounts and transactions are blocked and
rejected.
In reviewing an institution’s OFAC compliance program,
examiners will evaluate the operational risks the financial
institution is willing to accept and determine if this exposure
is reasonable in comparison with the business type,
department or product, customer base, and cost of an
effective screening program for that particular institution,
based on its risk profile.
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Each financial institution should adopt a risk-focused,
written OFAC program designed to ensure compliance with
OFAC regulations. An effective OFAC program should
include the following:
(1) Written policies and procedures for screening
transactions and new customers to identify possible
OFAC matches;
(2) Qualified individual to monitor compliance and oversee
blocked funds;
(3) OFAC risk-assessment for various products and
departments within the financial institution;
(4) Guidelines and internal controls to ensure the periodic
screening of all existing customer accounts;
(5) Procedures for obtaining and maintaining up-to-date
OFAC lists of blocked countries, entities, and
individuals;
(6) Methods for conveying timely OFAC updates
throughout the financial institution, including offshore
locations and subsidiaries;
(7) Procedures for handling and reporting prohibited
OFAC transactions;
(8) Guidance for SAR filings on OFAC matches, if
appropriate, such as when criminal intent or terrorist
activity is involved;
(9) Internal review or audit of the OFAC processes in each
affected department; and
(10) Training for all appropriate employees, including those
in offshore locations and subsidiaries.
Two very good resources for educating personnel on OFAC
compliance are available at OFAC’s web site. One of these
is OFAC’s FAQ section, www.treas.gov/offices/
enforcement/ofac/faq/. The second key resource is an ABA
Bank Compliance magazine. The 1998 article, entitled
“OFAC Compliance: A Perspective for Community Banks,”
contains the nuts and bolts on how to comply with BSA/
AML requirements. The URL is www.treas.gov/offices/
enforcement/ofac/articles/.
V. BSA/AML EXAMINATION SCOPE AND
APPROACH
Examinations will take place to ensure financial institutions
are not being used in the perpetration of financial criminal
activity. Financial institutions should expect BSA/AML
review during each examination cycle. Moreover, in those
instances where state regulators do not conduct AML
reviews during safety and soundness examinations, AML
compliance will be reviewed by federal examiners in
conjunction with the state’s safety and soundness exam.
Examiners will focus on training, organization, procedures,
policies, and implementation, and will employ a risk-based
approach. In other words, examiners are not only interested
in what goes into the system but also the quality of what
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comes out. The scope of the exam generally depends on the
bundle of risk factors for potential money laundering the
institution encounters. The following factors and
characteristics should be accounted for in making risk
determinations:
(1) Location: Is the institution in an urban or rural area? Is
the institution located within a high risk money
laundering and related financial crimes area?
(2) Asset Size
(3) Deposit Base Size
(4) Mix, Familiarity, and Stability of Customer Base
(5) Management and Employee Stability
(6) Volume and Nature of Cash, Wire, ACH Transactions:
Have there been significant changes over time?
(7) Prior Compliance History: Does the institution have a
pattern of strong or weak compliance?
(8) Certain Other Activities and Relationships: Foreign
correspondent accounts? Money service businesses?
Electronic banking services? Private banking?

(4) Currency Aggregation Report, and
(5) Suspicious Activity Watch List.
Examiners will also review how the bank administers
information sharing requirements under section 314(a) of
the USA PATRIOT Act and how it implements its CIP
program.
B. Expanding the Scope of the Examination
Examiners will expand the scope of the examination when
they start finding problems; receive tips from institution
employees or law enforcement about a particular customer,
an institution official, or an institution owner; or identify a
large change in the volume or dollar amount of wire transfer
activity or in the sale of monetary instruments. Other
potential red flags are patterns of unusual transactions,
transactions to and from suspected money laundering
havens; and lack of compliance with BSA/AML policies.
Actual patterns of unusual activities that examiners have
identified include the following examples:

A. Quality and Quantity of Bank’s Risk Management
Once the initial scope of the examination has been
determined, in general, examiners will review the quality of
risk management and the quantity of risk for each
institution.
(1) Quality of Risk Management: Top-Down Approach
The quality of an institution’s risk management for BSA/
AML compliance is evaluated by taking a top-down
approach. This means the evaluation begins with a review
of the institution’s methods for identifying, measuring,
controlling, and monitoring BSA risks with focus on
identifying any root cause of systemic problems. Examiners
will review audit work papers, independent testing results,
training, the quality of management information reports, and
so forth. In addition, examiners will be looking for evidence
that the institution’s BSA/AML policy is adjusted from time
to time as circumstances dictate. This means the
institution’s policy needs to be a “living document” with
input from all levels of the institution.
(2) Quantity of Risk Management: Transaction-Based
Approach
The quantity of an institution’s risk management is
evaluated by taking a transaction-based approach, with
focus on the results of the BSA/AML compliance program
rather than just the methods. During this process, examiners
will look at the number of reports used by the institution to
detect large and suspicious transactions. Five of the most
common reports are:

(1) Sequential deposits of Western Union money orders of
$5,000 each;
(2) Exchange of large denomination cashier’s checks for
numerous cashier’s checks;
(3) Large check deposits followed by frequent withdrawals
exclusively via ATMs;
(4) Spikes or suspicious volume of deposits (e.g., small
local convenience store with high volume of food
stamps deposits when closed for renovations); and
(5) High volume of deposits as compared to normal
activity.
C. Common Violations
(1) Independent Testing
Frequently, independent testing for compliance with BSA/
AML is either deficient in scope or inadequate in that the
testing is conducted by an employee who is not independent
from the BSA/AML functions. For example, if the
institution’s compliance officer is involved in certain BSA
functions, such as signing the CTR report as the approving
official, it would be inappropriate for this person to perform
the required independent testing. This problem is more
common at smaller institutions since typically there are
fewer employees available to handle the multitude of
functions and responsibilities imposed by BSA/AML and
other laws and regulations. In addition, institutions must
remember that independent testing should be conducted at
least annually. In this case, independent testing could be
performed by outside auditors or consultants.
(2) Incomplete CTRs

(1) Suspected Kiting Report,
(2) Demand Deposit Activity Report,
(3) Large Cash Transaction Activity Report,

Often times examiners find CTRs are incomplete in that
they fail to include basic information, such as employment
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information and date of birth, or include the wrong
information, such as a post office box instead of a street
address. Besides looking for technical accuracy, examiners
are interested in how the institutions follow-up on returned
filings because of inaccuracies, missing information, or
other reasons.
(3) CTR exemptions
The most frequently cited CTR exemption problem does not
result from the customer not qualifying as an exempt
person. Rather, it typically involves lack or tardiness of the
required biennial filing or the required annual review.
Examiners stress that the annual review must be done within
12 months of the previous review. Failure to do so results in
the customer no longer being exempt. The exemption
process must begin anew, including the filing of the
designation of exempt persons form if the institution wishes
to have a customer once again be exempt.
Improper exemptions result in numerous reportable cash
transactions failing to be filed. This would violate the CTR
filing requirement. It would also likely result in a backfiling request from the IRS Detroit Computing Center.

sensational nature of the problems. These problems can
erode shareholder confidence.
B. A common theme in virtually all money laundering
cases has been the shifting of extraordinarily large amounts
of cash to a correspondent bank or a Federal Reserve Bank.
In a recent case, a $200 million institution was consistently
shifting $10 to 15 million in cash to a Federal Reserve Bank
on weekly basis. Institutions are encouraged to take a
historic look at volume of cash shipments and monitor for
large spikes from prior periods.
C. Wire activity must be scrutinized to detect unusual wire
activity. Examiners are taking a close look at this area and
will likely review a representative sample of wire transfers.
Areas they will consider include:
(1) Volume of wires to individual accounts at a
correspondent;
(2) Number of personal wires to correspondent to be
forwarded overseas;
(3) Types of customers using the wire services;
(4) Determination of unusually high number of transfers by
any one customer; and
(5) Volume of wires by noncustomers.

(4) CIP Requirements
Specifically, the lack of a written CIP has been primarily
found in smaller institutions. Institutions must remember
that the specific content of the written program contained in
the regulation is the minimum requirement and that its
written CIP may well need additional identity requirements
based on its own risk analysis. To determine the level of
risk, a risk analysis should account for the types of accounts
offered, methods of opening accounts, and the institution’s
size, location, and customer base. And, examiners strongly
recommend that this risk analysis be reduced to writing for
proper documentation purposes.
(5) Employee Turn-Over
Examiners sometimes find significant deficiencies in
previously well-run BSA programs. This typically occurs
when there is turn-over in the BSA officer position. Crosstraining is one way to avoid or mitigate this problem. The
bank must act quickly to find a qualified replacement, if one
is needed.
VI. TIPS TO HELP IMPLEMENT AND COMPLY
WITH BSA/AML REQUIREMENTS
A. Brief the board and senior management to keep them
trained and informed. They need to understand the amount
of time and resources and the degree of complexity required
to develop and maintain an effective BSA/AML compliance
program. In addition, they need to understanding that failure
to comply can result in significant civil money penalties.
Serious reputational risk can also occur because of the
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D. To really understand money laundering risk, an
institution needs to conduct a risk assessment of its products
and services, and its customer base. A good risk assessment
will take into consideration:
(1) Bank size, location, complexity;
(2) Degree of high risk business lines, products and
geography;
(3) Overall consideration of customer base; and
(4) Demographic and market data.
Rather than reviewing every transaction, make informed
judgments on which type of transactions present the greatest
risk of loss by developing a watch list which changes over
time.
In addition, institutions are encouraged to participate in the
“Practical Tips for BSA/AML Compliance” telephone
conference at 10:00 a.m. on May 24 conducted by the FDIC
Chicago Regional office. More information on this
conference can be obtained at www.fdic.gov/news/
conferences/chicago/index.html .
VII. BSA DEFICIENCIES AND RANGE OF
CORRECTIVE MEASURES
Generally, most weaknesses in programs have been
technical in nature and have not facilitated money
laundering or terrorist financing activities. Responding to
these minor deficiencies in the normal course of business is
strongly encouraged. In cases where deficiencies are
significant, institutions are required to address them in a
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written response outlining the corrective action proposed
and the timeframe for implementation. Where
administration is lax, and has not corrected previously
identified deficiencies, enforcement actions range from
informal board resolutions to formal cease and desist orders.
Significant violations are referred to FinCEN since it has the
authority to impose civil money penalties for BSA
noncompliance. Finally, personnel can be removed from the
institution or the industry for deliberate or negligent actions
related to money laundering.
VIII. CONCLUSION
There is no question that financial institutions are
committed to the prevention of money laundering and
terrorist financing; however, the lack of consistency in
examination oversight, compliance guidance, seemingly
“moving” standards, and a “zero-tolerance” policy has

caused struggles in the financial services industry to
properly comply with BSA/AML requirements. WBA
believes institutions and the Agencies alike share the desire
to elucidate a certain degree of uniformity in the
promulgation and implementation of BSA/AML compliance
requirements. This mutual goal may be best attained
through a joint effort between financial institutions, trade
associations, and the Agencies; therefore, WBA encourages
financial institutions to take action now by submitting
comments to the Agencies on the current regulatory relief
proposal covering BSA/AML burdens. WBA has drafted a
model letter for your institution’s use. Since the Agencies
place greater weight on letters that describe the
circumstances specific to the institution, it is important that
the letter be personalized to reflect your particular
institution’s concerns. The model letter is available at
www.wisbank.com or from WBA’s Tiffyn Riese at
608/441-1207. Comments are due by May 4.

REGULATORY SPOTLIGHT
Agencies Issue Joint Final Rule on CRA.
The Office of the Comptroller of the Currency, the Board of
Governors of the Federal Reserve System, the Federal
Deposit Insurance Corporation, and the Office of Thrift
Supervision (the Agencies) are adopting the joint interim
rule that was published for comment in the Federal Register
on 07/08/2004. This joint final rule conforms the Agencies’
regulations implementing the Community Reinvestment Act
(CRA) to changes in: (a) the Standards for Defining
Metropolitan and Micropolitan Statistical Areas published
by the U.S. Office of Management and Budget in 12/2000;
(b) census tracts designated by the U.S. Census Bureau; (c)
and the FRB’s Regulation C, which implements the Home
Mortgage Disclosure Act. The joint final rule also makes a
technical correction to a cross-reference within the
Agencies’ CRA regulations. This joint final rule does not
make substantive changes to the requirements of the CRA
regulations, and it is identical to the joint interim final rule
adopted by the Agencies. This joint final rule is effective on
03/28/2005. Copies of the joint final rule may be obtained
from WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 70, No. 58, 03/28/2005, 1557015574.

Agencies Issues Final Rule on Tobacco
Transition Payment Program.
The Commodity Credit Corporation and the Farm Service
Agency (the Agencies) have issued a final rule providing
regulations for the Tobacco Transition Payment Program
(TTPP), as required by Title VI of the American Jobs

Creation Act of 2004. This final rule ends the tobacco
marketing quota and price support loan programs. The
TTPP will provide payments over a ten-year period to quota
holders and producers of quota tobacco to help them make
the transition from the federally-regulated program. This
rule also removes from the Code of Federal Regulations
obsolete tobacco program provisions at 7 CFR parts 723 and
1464. The final rule was effective 03/30/2005, except for
the removal of 7 CFR parts 723 and 1464, which will be
effective 11/01/2005. Copies of the final rule may be
obtained from WBA or viewed at: www.gpoaccess.gov/fr/
index.html. Federal Register, Vol. 70, No. 63, 04/04/2005,
17149-17166.

Agencies Issue Interagency Guidance on
Unauthorized Access to Customer
Information.
The OCC, FRB, FDIC, and OTS (the Agencies) have issued
an interpretation of the Gramm-Leach-Bliley Act (GLBA)
and the Interagency Guidelines Establishing Information
Security Standards (Security Guidelines). This interpretive
guidance, titled “Interagency Guidance on Response
Programs for Unauthorized Access to Customer Information
and Customer Notice” (final Guidance), is being published
as a supplement to the Security Guidelines in the Code of
Federal Regulations in order to make the interpretation
more accessible to financial institutions and to the general
public. This final Guidance will clarify the responsibilities
of financial institutions under applicable Federal law. OTS
is also making a conforming, technical change to its
Security Procedures Rule. The interpretive guidance and
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This month’s issue of WBA Compliance Journal contains two articles in the “Special Focus” section. The first article
discusses a financial institution’s responsibilities when dealing with MSBs. The second provides an overview of
Wisconsin’s new Uniform Principal and Income Act. Then, turn to the “Regulatory Spotlight” section for information on
FTC’s notice regarding a model form and procedures to be used by victims of identity theft to contact creditors and credit
bureaus. Finally, read the “Compliance Notes” section for news on an update to the banking agencies’ CIP FAQ
document.

SPECIAL FOCUS
Bank Secrecy Act and Money Services
Businesses
Notice No. 2005-5
As a follow up to last month’s article on the Bank Secrecy
Act (BSA) and Anti-Money Laundering rules (AML), this
article is intended to review the interpretive guidance
recently issued on money services businesses (MSBs) as
well as the applicable state laws related to such entities.
On April 26, the Financial Crimes Enforcement Network
(FinCEN), along with the Board of Governors of the
Federal Reserve System, the Federal Deposit Insurance
Corporation, the National Credit Union Administration, the
Office of the Comptroller of the Currency, and the Office of
Thrift Supervision (collectively, the “Agencies”), issued an
interpretive guidance (Guidance) to further clarify the
requirements of BSA and its implementing regulations for
banks when providing banking services to MSBs operating
in the United States. As a follow-up to the joint statement
issued on March 30, 2005, this Guidance sets forth the
minimum steps that banks should take when providing
banking services to MSBs. While banks are expected to
manage risk associated with all accounts, including MSB
accounts, banks will not be held responsible for their
customers’ compliance with BSA and other applicable
federal and state laws and regulations.
Background
Under existing BSA regulations, FinCEN has defined
money services businesses to include five distinct types of
financial services providers and the U.S. Postal Service:
1) currency dealers or exchangers;

2) check cashers;
3) issuers of traveler’s checks, money orders or stored
value;
4) sellers or redeemers of traveler’s checks, money orders,
or stored value; and
5) money transmitters.
There is a threshold requirement for businesses in the first
four categories – a business that engages in such
transactions will not be considered an MSB if it does not
engage in such transactions in an amount greater than
$1,000 for any person on any day in one or more
transactions.
With limited exceptions, MSBs are subject to the full range
of BSA regulatory controls, including the anti-money
laundering program rule, suspicious activity and currency
transaction reporting rules, and various other identification
and recordkeeping rules. Additionally, FinCEN regulations
require certain MSB principals to register with FinCEN.
The registration requirement applies to all MSBs except the
U.S. Postal Service; agencies of the United States, of any
state, or of any political subdivision of a state; issuers,
sellers, or redeemers of stored value, or any person that is an
MSB solely because that person serves as an agent of
another MSB.
Minimum BSA Due Diligence Expectations
FinCEN and the Agencies expect banks that open and
maintain accounts for MSBs to apply the requirements of
the BSA, as they do with all accountholders, on a riskassessed basis. Registration with FinCEN, if required, and
compliance with any state-based licensing requirements
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represent the most basic of compliance obligations for
MSBs. An MSB operating in contravention of registration
or licensing requirements would be violating federal and
possibly state laws. As a result, banks are expected to insist
that an MSB provide evidence of compliance with such
requirements or demonstrate that it is not subject to such
requirements.
Based on existing BSA requirements applicable to banks,
the minimum due diligence expectations associated with
opening and maintaining accounts for MSBs are:
•

Applying the banks CIP;

•

Confirm FinCEN registration, if required;

•

Confirm compliance with state or local licensing
requirements, if applicable;

•

Confirm agent status, if applicable; and

•

Conduct a basic BSA/AML risk assessment to
determine the level of risk associated with the account
and whether further due diligence is necessary.

Basic BSA/AML Risk Assessment
While the extent to which banks should perform further due
diligence beyond the minimum compliance obligations set
forth above will be dictated by the level of risk posed by the
individual customer, it is not the case that all MSBs will
always require further due diligence. In some cases, no
further customer due diligence will be required. In other
situations, further due diligence required will be extensive.
In all cases, the level of due diligence applied will be
dictated by the risks associated with the particular customer.
Accordingly, as with any business account, in determining
how much, if any, further due diligence would be required
for any MSB customer, banks should consider the following
basic information:

•

Types of products and services offered by the MSB.
Banks should know the categories of money services
engaged in by the particular MSB customer as well as
whether the MSB is a “principal” or is itself an agent of
another MSB. In addition, banks should know whether
the MSB is a new or established operation and whether
or not money services are the customer’s primary or
ancillary business.

•

Location(s) and market(s) served by the MSB. Banks
should know whether the markets served by the MSB
are domestic or international, or whether the services
are targeted to local residents or broad markets.

•

Anticipated account activity. Banks should ascertain
the expected services that the MSB will use, such as
currency deposits or withdrawals, check deposits, or
funds transfers. Banks should also have a sense of
expected transaction amounts.

•

Purpose of the account.

Risk Indicators
The Guidance sets forth examples of those activities that
may be indicative of lower and higher risk, respectively.
Banks are encouraged to review these examples to help
formulate their own conclusion as to the level of risk of a
particular MSB customer, applying the factors listed to the
specific facts and available information. An effective risk
assessment should be a composite of multiple factors, and
depending on the circumstances, certain factors may be
weighed more heavily than others.
Due Diligence for Higher Risk Customers
A bank’s due diligence should be commensurate with the
level of risk of the MSB customer identified through its risk
assessment. If a bank’s risk assessment indicates potential
for a heightened risk of money laundering or terrorist
financing, it will be expected to conduct further due
diligence in a manner commensurate with the higher risk.
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Depending on the level of perceived risk, and the size and
sophistication of the particular MSB, banks may pursue
some or all of the following actions as part of an appropriate
due diligence review or risk management assessment of the
MSB seeking to establish an account relationship.
Likewise, if the bank becomes aware of changes in the
profile of an MSB business to which banking services are
currently being provided, these additional steps may be
appropriate. However, it is not the expectation of FinCEN
or the Agencies that banks will uniformly require any or all
of the actions identified below for all MSB customers:
•

Review the MSB’s AML program;

•

Review results of the MSB’s independent testing of its
AML program;

•

Conduct on-site visits;

•

Review list of agents, including locations, within or
outside the United States, that will be receiving services
directly or indirectly through the MSB account;
Review written procedures for the operation of the
MSB;

•
•

Review written agent management and termination
practices for the MSB; or

•

Review written employee screening practices for the
MSB.

Again, the extent to which a bank reviews any or all of the
above actions will be dictated by the bank’s assessment of
the risks of the particular relationship. FinCEN and the
Agencies do not expect banks to act as the de facto
regulators of the MSB industry.
Identification and Reporting of Suspicious Activity
Existing regulations require banks to identify and report
known or suspected violations of law and/or suspicious
transactions relevant to possible violations of law or
regulation. Risk-based monitoring of accounts maintained
for all customers, including MSBs, is a key element of an
effective system to identify and, where appropriate, report
violations and suspicious transactions. The level and
frequency of such monitoring will depend, among other
things, on the risk assessment and the activity in the
account.
Based on the bank’s assessment of the risks of its particular
MSB customers, monitoring should include periodic
confirmation that initial projections of account activity have
remained reasonably consistent over time. While the mere
existence of variances does not necessarily mean that a
problem exists, it may be an indication that additional
review is necessary.

One recurring question has been the obligation of a bank to
file a SAR on an MSB that has failed to register with
FinCEN or failed to obtain a license under applicable state
law. Given the importance of the licensing and registration
requirement, the Guidance provides that a bank should file a
SAR if it becomes aware that a customer is operating in
violation of the registration or state licensing requirement.
Finally, banks are not expected to terminate existing
accounts of MSBs based solely on the discovery that a
customer is an MSB that has failed to comply with licensing
and registration requirements, although continuing noncompliance by the MSB may be an indicator of heightened
risk). There is no requirement in the BSA regulations that a
bank must close an account that is the subject of a SAR.
The decision to maintain or close an account should be
made by a bank’s management under standards and
guidelines approved by its board of directors.
Existing Accounts for Known MSBs
While the Guidance does not direct banks to conduct an
immediate review of existing accounts for known MSBs, it
also does not affect a bank’s existing AML program
obligations to assess risk, including periodic risk
assessments of existing MSBs to update risk factors such as
licensing and registration status.
314(b) Voluntary Information Sharing
The Guidance provides that banks and MSBs can utilize
Section 314(b) information sharing to work together to
identify money laundering and terrorist financing. While
participation in the 314(b) information sharing program is
voluntary, FinCEN and the Agencies encourage banks and
their MSB customers to consider how voluntary information
sharing could enable each institution to more effectively
discharge its AML and suspicious monitoring obligation.
Wisconsin Licensing Requirements
While there is no identical requirement in Wisconsin to the
MSB requirement in federal law, there are two possible
licenses that may be required for such entities. The first is as
a currency exchange, also commonly referred to as a check
casher. §218.05(1)(b), Wis. Stats., defines “community
currency exchange” to mean “any person, except a bank
incorporated under the laws of this state, a federal bank
organized pursuant to the laws of the United States, a
savings bank organized under ch. 214, a savings and loan
association organized under ch. 215 and a credit union
organized under ch. 186, engaged in the business of and
providing facilities for cashing checks, drafts, money orders
and all other evidences of money acceptable to such
community currency exchange for a fee, service charge or
other consideration.”
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However, community currency exchange does not include
“any person engaged in the business of transporting for hire,
bullion, currency, securities, negotiable or nonnegotiable
documents, jewels or other property of great monetary value
nor to any person engaged in the business of selling tangible
personal property at retail nor to any person licensed to
practice a profession or licensed to engage in any business
in this state, who, in the course of such business or
profession and, as an incident thereto, cashes checks, drafts,
money orders or other evidences of money.” The last phrase
is important to focus on since if the cashing of checks,
drafts, money orders or other evidences of money is only
incidental to the business the person is operating, a license
as a community currency exchange is not required.
Unfortunately, there is no guidance as to what is meant by
“incidental.” It is a determination made on a case-by-case
basis.
The other license that may be required is that of a “seller of
checks.” §217.02(9) defines “seller of checks” to mean “a
person who, as a service or for a fee or other consideration,
engages in the business of selling and issuing checks or the
receiving of money for transmission or the transmitting of
money, or the transmitting of money to foreign countries,
but does not include the business of a telegraph company in
receiving money for immediate transmission by telegraph.”
While this license requirement does not apply to banks,
savings banks, savings and loan associations, credit unions
or the U.S. Post Office money orders, it is important to note
that there is no de minimis threshold similar to the
“community currency exchange” definition above. As a
result, any business that sells checks, regardless of the
volume sold, must obtain this license.
Both the community currency exchange license and the
seller of checks license may be obtained from the Wisconsin
Department of Financial Institutions (DFI). Applications
and general information is available on DFI’s website at
www.wdfi.org. A list of current businesses with such
licenses is also available on DFI’s website for easy
verification.

Wisconsin Adopts the Uniform Principal and
Income Act
Notice No. 2005-6
On May 2, Governor Doyle signed into law the Uniform
Principal and Income Act (Act), 2005 Wisconsin Act 10,
culminating many years of effort by the Wisconsin Bankers
Association and the State Bar of Wisconsin. Wisconsin is
the 44th state to adopt the Act. The Act is effective May 17,
2005; however the accounting provisions in the Act will
generally not be effective until January 1, 2006 (the first day
of the accounting period beginning after the effective date
of the legislation).
The Act rewrites all of the accounting rules for allocations
between principal and income for trusts and estates. In
addition, the Act gives the trustee the power to make
adjustments between principal and income if fair and
reasonable to all of the beneficiaries. The Wisconsin law
also gives the trustee the power to convert the trust to a
unitrust (defined as a trust from which a fixed percentage of
the fair market value of the trust’s assets is paid annually to
the income beneficiaries). An additional provision in the
Wisconsin legislation, which is not part of the model Act,
permits investment agency and custody clients to add a
transfer on death designation to such agreements. Thus in
Wisconsin a customer can avoid probate on an agency or
custody agreement if the account is titled in compliance
with the transfer on death security registration rules.
Specific highlights of the Wisconsin legislation include the
following:
1.

The terms of a trust or will control, even if there is a
different provision in the Act. The Act applies only to
the extent the trust document or will is silent.

2.

The trustee’s power to adjust between principal and
income applies if (a) the trust is invested and managed
under the prudent investor standard; (b) distributions to
beneficiaries are made by reference to income; and (c)
the adjustment is fair and reasonable to all
beneficiaries.

3.

A trustee may obtain approval of a proposed adjustment
without court action by sending a notice to the current
and remainder beneficiaries.

4.

The power to convert to a unitrust applies to both
existing trusts and newly created trusts. In order to
apply it to an existing trust, a notice must be sent to all
current and remainder beneficiaries and no beneficiary
may object to the notice.

Conclusion
The Guidance concludes with an appendix containing
frequently asked questions and answers on providing
banking services to MSBs. Copies of the Guidance may be
obtained from WBA’s Tiffyn Riese at 608/441-1207 or
triese@wisbank.com. In addition, WBA is offering a phone
seminar on June 2 on MSBs. For registration information,
visit WBA’s website at www.wisbank.com.
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However, community currency exchange does not include
“any person engaged in the business of transporting for hire,
bullion, currency, securities, negotiable or nonnegotiable
documents, jewels or other property of great monetary value
nor to any person engaged in the business of selling tangible
personal property at retail nor to any person licensed to
practice a profession or licensed to engage in any business
in this state, who, in the course of such business or
profession and, as an incident thereto, cashes checks, drafts,
money orders or other evidences of money.” The last phrase
is important to focus on since if the cashing of checks,
drafts, money orders or other evidences of money is only
incidental to the business the person is operating, a license
as a community currency exchange is not required.
Unfortunately, there is no guidance as to what is meant by
“incidental.” It is a determination made on a case-by-case
basis.
The other license that may be required is that of a “seller of
checks.” §217.02(9) defines “seller of checks” to mean “a
person who, as a service or for a fee or other consideration,
engages in the business of selling and issuing checks or the
receiving of money for transmission or the transmitting of
money, or the transmitting of money to foreign countries,
but does not include the business of a telegraph company in
receiving money for immediate transmission by telegraph.”
While this license requirement does not apply to banks,
savings banks, savings and loan associations, credit unions
or the U.S. Post Office money orders, it is important to note
that there is no de minimis threshold similar to the
“community currency exchange” definition above. As a
result, any business that sells checks, regardless of the
volume sold, must obtain this license.
Both the community currency exchange license and the
seller of checks license may be obtained from the Wisconsin
Department of Financial Institutions (DFI). Applications
and general information is available on DFI’s website at
www.wdfi.org. A list of current businesses with such
licenses is also available on DFI’s website for easy
verification.

Wisconsin Adopts the Uniform Principal and
Income Act
Notice No. 2005-6
On May 2, Governor Doyle signed into law the Uniform
Principal and Income Act (Act), 2005 Wisconsin Act 10,
culminating many years of effort by the Wisconsin Bankers
Association and the State Bar of Wisconsin. Wisconsin is
the 44th state to adopt the Act. The Act is effective May 17,
2005; however the accounting provisions in the Act will
generally not be effective until January 1, 2006 (the first day
of the accounting period beginning after the effective date
of the legislation).
The Act rewrites all of the accounting rules for allocations
between principal and income for trusts and estates. In
addition, the Act gives the trustee the power to make
adjustments between principal and income if fair and
reasonable to all of the beneficiaries. The Wisconsin law
also gives the trustee the power to convert the trust to a
unitrust (defined as a trust from which a fixed percentage of
the fair market value of the trust’s assets is paid annually to
the income beneficiaries). An additional provision in the
Wisconsin legislation, which is not part of the model Act,
permits investment agency and custody clients to add a
transfer on death designation to such agreements. Thus in
Wisconsin a customer can avoid probate on an agency or
custody agreement if the account is titled in compliance
with the transfer on death security registration rules.
Specific highlights of the Wisconsin legislation include the
following:
1.

The terms of a trust or will control, even if there is a
different provision in the Act. The Act applies only to
the extent the trust document or will is silent.

2.

The trustee’s power to adjust between principal and
income applies if (a) the trust is invested and managed
under the prudent investor standard; (b) distributions to
beneficiaries are made by reference to income; and (c)
the adjustment is fair and reasonable to all
beneficiaries.

3.

A trustee may obtain approval of a proposed adjustment
without court action by sending a notice to the current
and remainder beneficiaries.

4.

The power to convert to a unitrust applies to both
existing trusts and newly created trusts. In order to
apply it to an existing trust, a notice must be sent to all
current and remainder beneficiaries and no beneficiary
may object to the notice.

Conclusion
The Guidance concludes with an appendix containing
frequently asked questions and answers on providing
banking services to MSBs. Copies of the Guidance may be
obtained from WBA’s Tiffyn Riese at 608/441-1207 or
triese@wisbank.com. In addition, WBA is offering a phone
seminar on June 2 on MSBs. For registration information,
visit WBA’s website at www.wisbank.com.
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9.
5.

6.

7.

8.

The unitrust percentage is determined by the trustee and
may not be less than 3 percent nor more than 5 percent.
The fair market value of the trust is also determined by
the trustee and must be based on the value of the trust
averaged over a period of at least three years but not
more than five years.
The trustee has no duty to make an adjustment or
convert to a unitrust. A trustee may only be liable for
the decision to adjust or convert if the court determines
the adjustment or conversion was an abuse of the
fiduciary’s discretion. No abuse of discretion may be
found if the trustee gave notice of the action and no
beneficiary objected to the action.
The Act rewrites all of the rules describing who is
entitled to income when the grantor dies or an income
interest ends. The Wisconsin law preserves the rule that
a beneficiary of a specific amount is entitled to interest
on that amount if it is not paid within one year of the
decedent’s death.
The Act rewrites all of the rules describing which
receipts are allocated to principal and which are
allocated to income.
a.

Short-term capital gain distributions from mutual
funds are treated as income.

b.

Any discount on an obligation that matures within
one year from date of purchase or acquisition is
allocated to income unless the trustee determines
the allocation is insubstantial.

c.

Distributions from IRAs or qualified plans are
credited to income or principal based on the
characterization by the IRA or plan trustee. If the
payment is not characterized, the distribution is
allocated to income up to 4 percent of the value of
the IRA or plan. The balance of any distribution is
allocated to principal.

The Act rewrites all of the rules describing which
disbursements are charged to income and which are
charged to principal.
a.

Regular trustee, investment advisory, custodial and
accounting fees are charged 50 percent to income
and 50 percent to principal.

b.

Trustee fees for acceptance, distributions or
termination are charged 100 percent to principal.

c.

Legal proceedings to construe a trust or protect the
trust or its property are charged 100 percent to
principal.

10. If a trustee sends a written communication to all
beneficiaries of a trust (for example an accounting), any
action against the trustee that is based on the written
communication must be commenced within two years
or be barred.
11. The Act applies to every trust or estate existing on the
effective date of the law and to every trust or estate
created or coming into existence after the effective date.
With respect to existing trusts or estates, the accounting
provisions shall apply as of the beginning of the first
accounting period starting after the effective date of the
new law.
12. Wisconsin statute section 705.21 is amended to permit
investment management and custody accounts with a
trust company or bank to be registered (titled) in
beneficiary form. This will allow such accounts to be
transferred without probate to the designated
beneficiary upon the death of the original account
owner.
Copies of 2005 Wisconsin Act 10 may be obtained from
WBA’s Tiffyn Riese at 608/441-1207 or
triese@wisbank.com.
This article was written by Victor Schultz, WBA Trust
Banking Section Chair, Vice President and Trust Counsel,
Marshall & Ilsley Trust Co.
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This month’s issue of WBA Compliance Journal is packed with timely and time-sensitive information. The “Special Focus”
section contains two notices. The first notice contains the first installment of a two-part series on changes to the Bankruptcy
Code. The second notice provides an overview of the Proper Disposal of Consumer Information rules, which are effective on
July 01, 2005. Next, turn to the “Regulatory Spotlight” section for important developments regarding use of medical
information, Regulation DD, 529 accounts, and qualified plans. Finally, look to the “Compliance Notes” section for a
reminder on the July 01, 2005 effective date for rules that limit the ability of financial institutions and other businesses to fax
advertisements.

SPECIAL FOCUS
Highlights of Consumer Provisions of the
Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005

b. The debtor is required to file a certificate from the
credit counseling agency describing the services
provided as well as any debt repayment plan that may
have been developed.

Notice No. 2005-7

c. Major questions: who will be providing these
counseling services? Who will pay for it? Who will
monitor and train the credit counselors?

On Wednesday, April 20, 2005, President Bush signed into
law the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005. This bankruptcy reform legislation,
which is by far the biggest rewrite of the Bankruptcy Code
in over 25 years, aims to make bankruptcy a less attractive
option to American consumers and businesses facing
financial distress. The consumer provisions of most
significant impact are summarized below. Most of these
provisions will go into effect 180 days after the date of
signing. The next issue of WBA Compliance Journal will
cover the highlights of the commercial provisions of the
Act.
1. Mandatory Credit Counseling and Debtor Education
a. In order to be eligible for relief under any chapter of
the Code, individuals must, within 180 days prior to
filing, receive an individual or group briefing from an
“approved nonprofit budget and credit counseling
agency.”
This briefing, which may take place on the telephone
or on the Internet, must outline the opportunities for
credit counseling and “assist… in performing a
related budget analysis.”
Exceptions are provided for (1) debtors residing in a
district where the U.S. Trustee has determined that
the approved agencies are inadequate to provide
counseling services; (2) debtors who face emergency
situations and who sought the required counseling
but were unable to receive it within five days; and (3)
for debtors who are incapacitated, disabled, or on
actively military duty in a war zone.

2. Presumption of Abuse / “Means Testing” for Chapter 7
Eligibility
a. One of the most publicized changes in the Act is
the imposition of “means testing.” Means testing is a
fundamental change in the Chapter 7 bankruptcy
process in that, for the first time, the Court is required
to consider the future earnings of the debtor before
according the debtor relief under Chapter 7. If the
debtor’s future earnings (as determined by reviewing
the debtor’s past earnings), permits certain payment
to the debtor’s pre-petition creditors, then the
debtor’s case will be dismissed, unless the debtor
elects to proceed under Chapter 11 or Chapter 13,
which are reorganization and wage-earner chapters.
b. Presumption of Abuse: Abuse is presumed if the
amount of the debtor’s current monthly income, less
allowed expenses, multiplied by 60, exceeds the
lesser of: $10,000, or the greater of 25% of unsecured
non-priority claims, or $6,000. If the debtor can
repay the lesser of $10,000 or 25% of the debtor’s
unsecured non-priority debt over a five year period
(but not less than $6,000), then abuse will be
presumed.
c. Current Monthly Income: The average monthly
income received by the debtor (and the debtor’s
spouse, if filing jointly) from all sources during the
preceding six months, excluding social security
payments, payments received by victims of war
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crimes, crimes against humanity, or terrorism,
constitute the current monthly income of the debtor.
d. Allowable Expenses: Allowable expenses are
determined under national standards, and include:
i.

actual expenses of the debtor in categories
recognized by the IRS but as to which no
specific allowance has been specified;

ii. expenses for protection from family violence;
iii. continued contributions to care of non-dependent
family members;
iv. actual expenses of administering a Chapter 13
plan;
v.

expenses for grade and high school (up to $1,500
annually, per minor child);

depending on the size of the family, but is
somewhere between $44,084 and $54,500.
ii. If the current monthly income of the debtor is
less than the median family income for a family
of the same or smaller size, then the motion to
dismiss for substantial abuse may not be
brought.
g. The likely impact of these provisions will be to force
more individuals into Chapter 13 repayment plans,
rather than Chapter 7 liquidations.
3. Limits on Homestead Exemption
a. New residency requirements to avoid abuse of state
or local exemption law
i.

Debtors may elect state exemptions in the state
in which they are domiciled for the 730 day (2
years) period prior to the bankruptcy filing.

vi. additional home energy costs;
vii. 1/60th of all secured debt that will become due
in the five years after filing;
viii. 1/60th of all priority debt; and
ix. continued contributions to tax-exempt charities,
up to 15% of gross income.
e. Rebuttal of Presumption of Abuse: The presumption
of abuse may be rebutted only by establishing
exceptional circumstances, such as a serious medical
condition or active duty military experience.
However, the presumption does not apply to a
disabled veteran whose indebtedness was incurred
when on active duty or while performing a homeland
defense activity.
f. Safe Harbor / Median Family Income Test:
i.

A safe harbor is granted to debtors by applying
the median family income test. Median family
income is reported by the Bureau of Census for
each year. In Wisconsin, the state median varies

ii. If the debtor did not maintain a domicile in a
single state for that period, the available state
exemptions are those of the state for which the
debtor resided for the majority of the 180 day
period preceding the 730 day period (that is,
between 2 and 2 ½ years before the filing).
iii. If these residency requirements would render a
debtor ineligible for any exemption, then the
debtor is allowed to choose the federal
exemptions.
b. Additional Limits of Homestead Exemption
i.

Value of debtor’s homestead is reduced, for
purposes of a state homestead exemption, to the
extent of any addition to the value of the
homestead on account of a disposition of nonexempt property made by the debtor with the
intent to hinder, delay or defraud creditors, if
such transfer was made during the 10 years prior
to the bankruptcy filing.
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ii. A debtor may only exempt up to $125,000 of its
interest in a homestead that was acquired within
a 1,215-day (3 years, 4 months) period prior to
the bankruptcy filing (this calculation, however,
does not include any equity that has been rolled
over during that period from one house to
another in the same state).
iii. An absolute cap of $125,000 applies to debtors
who have been convicted of a felony under
which the circumstances demonstrate that filing
would constitute an abuse or have violated
certain securities laws or intentional torts that
caused serious bodily injury or death in the
preceding 5 years. However, this limitation is
inapplicable if the homestead property is
“reasonably necessary for the support of the
debtor and any dependent of the debtor.”
iv. Court may only enter a discharge order if the
court is able to find that no action or proceeding
is pending under the new homestead limitation
provisions, with the impact of delaying discharge
until the conclusion of any such proceeding.
4. Limit on Automatic Stay To Prevent Serial Filings
a. If a Chapter 7, 11, or 13 (but not Chapter 12) case is
filed within one year of the dismissal of a preceding
case (other than a Chapter 11 or 13 case filed after
dismissal under § 707(b)), the automatic stay in the
second case terminates thirty (30) days after the
filing.
b. The stay may be continued if, after a hearing upon
motion, the court finds that the second filing was in
good faith with respect the creditors sought to be
stayed.

computer with related equipment. It excludes works
of art not created by the debtor, jewelry worth more
than $500 (except wedding rings) and motor vehicles.
6. Limit on Auto Lien Stripping in Chapter 13
a. The new law limits the power of Chapter 13 plans to
strip down secured claims to the value of the
collateral.
b. If a creditor holds a purchase money security interest
in a motor vehicle purchased within 910 days of the
filing (2 days less than 2-1/2 years), or, as to all other
secured debts (need not be purchase money security
interest), debts incurred within one year of
bankruptcy, then no strip-down of secured claims is
allowed.
c. A Chapter 13 plan must provide that a secured
creditor retains its lien until the entire debt is paid.
7. Reaffirmations
a. There are new, substantial disclosures which must be
made by the creditor to the debtor before the debtor
can sign an effective reaffirmation of debt.
b. Prior to filing the reaffirmation agreement, the debtor
is required to sign a statement disclosing the amount
of his or her monthly take-home pay, any other
income, current monthly expenses, the amount
available to make payments on the debt being
reaffirmed, and a certification that the agreement
does not impose an undue hardship on the debtor.
c. A presumption of an undue hardship will arise,
however, if the debtor’s statement reflects
insufficient income to make the payments in the
reaffirmation agreement.

c. Upon a third filing within one year, no automatic stay
goes into effect unless such stay is imposed by a
court after a hearing and a finding that the filing was
in good faith.

d. This presumption can only be rebutted if the debtor
can explain to the court why it can, nevertheless,
afford to satisfy the debt.

d. For both the second and third filings within one year,
the presumption, which must be rebutted by clear and
convincing evidence, is that the filings are not in
good faith.

e. If the presumption is not rebutted, the court may
“disapprove” the agreement although it is unclear
exactly what the ramifications of such disapproval, if
any, may be.

5. Limit on Definition of Household Goods for Purposes of
Lien Avoidance
a. Certain non-possessory, nonpurchase-money security
interests in household goods can be avoided under
section 521.
b. The new amendments limit the type of electronic
equipment that qualifies for this lien avoidance to one
radio, one television, one VCR, and one personal

f. All disclosure requirements are satisfied if “given in
good faith.”
8. Ride-Through
Chapter 7 debtors may not retain collateral without
redemption or reaffirmation by simply maintaining
current payments on the secured debt (this is not changed
within the Seventh Circuit – Wisconsin, Illinois and
June 2005
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Indiana). However, the new provisions related
to this issue are inconsistent:
a. An individual debtor in Chapter 7 may not retain any
personal property subject to a purchase money
security interest unless the debtor “not later than 45
days after the first meeting of creditors” either
redeems the property or enters into a reaffirmation
agreement with respect to the debt secured by the
property. Failure to exercise one of these options
results in termination of the automatic stay and
removal of the property from the estate unless the
court determines that the property is “of
consequential value or benefit to the estate”, orders
adequate protection, and orders the debtor to deliver
the collateral to the Trustee.
b. Another section of the amendment provides for
termination of the automatic stay and removal from
the estate of any personal property that is collateral
for any secured claim (not just property subject to
purchase money security interests), or that is subject
to an unexpired lease, in the event that the debtor
fails to either file the statement of intent within 30
days of the case filing, or fails to “take timely the
action specified in such statement … unless such
statement specifies the debtor’s intention to reaffirm
such debt on the original contract terms and the
creditor refused to agree to the reaffirmation on such
terms.” The debtor is required to file the statement of
intention within 30 days of the first date set for the
meeting of creditors. This conflicts with the 45 day
period set forth above.
c. Additional legislation will be necessary to resolve
this apparent conflict.
9. Scope of Discharge
a. The scope of the discharge available in a case under
any chapter is limited as follows:
i.

The presumption of non-dischargeability for
fraud in the use of a credit card is expanded;

ii. Debts incurred for luxury goods in excess of
$500 within 90 days of filing are presumed
nondischargeable;
iii. Cash advances in excess of $750 within 70 days
of filing are presumed non-dischargeable;
iv. All student loans are non-dischargeable, in the
absence of undue hardship, regardless of the
nature of the lender—thus, loans from nongovernmental and profit-making organizations
are now covered by the non-dischargeability
provisions.
4
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b. In addition, the scope of the “superdischarge” under
Chapter 13 (which was generally granted after the
completion of a Chapter 13 plan, and which was
much wider in scope than the discharge available
under Chapter 7) is also reduced. The following
obligations are now non-dischargeable under Chapter
13:
i.

Trust fund taxes (new);

ii. Taxes for which returns were never filed or filed
late (within two years of the petition date) (new);
iii. Taxes for which the debtor made a fraudulent
return or evaded taxes (new);
iv. Debts arising from fraud and false statements
under § 523(a)(2) (new);
v.

Unscheduled debts under § 523(a)(3) (new);

vi. Debts arising from defalcation by a fiduciary
under § 523(a)(4) (new);
vii. Domestic support payments;
viii. Student loans;
ix. Debts arising from injuries caused by the
debtor’s drunk driving; and
x.

Criminal restitution, and fines and civil
restitutions or damages rewarded for willful or
malicious personal actions causing personal
injury or death are now excepted from discharge
(revised).

10. Additional Legislation
a. Additional legislation has already been proposed to
“clean up” conflicting and unclear provisions of the
Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005. No additional substantive
changes are expected.
b. In addition, the Bankruptcy Rules and Local Rules
will likely be amended in fairly short order, to make
them consistent with the provisions of the amended
Bankruptcy Code. Stay tuned for additional updates.
To learn more about the changes in the Bankruptcy law be
sure to attend the WBA Bankruptcy Workshops September
21 in Eau Claire; September 22 in Middleton; and
September 29 in Neenah. For more information contact
WBA’s Becky Weix at 608/441-1250 or
bweix@wisbank.com.
This article was written by Attorneys David Cisar, Randall
Crocker and Rebecca Simoni from von Briesen & Roper s.c.
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It is intended for general information purposes and
highlights recent changes and developments in the legal
area. This article does not constitute legal advice, and the
reader should consult legal counsel to determine how this
information applies to any specific situation.

Proper Disposal of Consumer Information
Rules Effective July 01, 2005.
Notice 2005-8
To combat the increasing incidence of consumer fraud and
identity theft, section 216 of the Fair and Accurate Credit
Transactions Act (FACT Act) required the FRB, FDIC,
OCC and OTS (collectively, the Agencies) to jointly issue
rules amending the “Interagency Guidelines Establishing
Information Security Standards,” f/k/a “Guidelines
Establishing Standards for Safeguarding Customer
Information” (Guidelines). The Agencies adopted the
Proper Disposal of Consumer Information rules to comply
with this mandate. The rules go into effect on July 01,
2005; however, institutions have until July 01, 2006 to
amend pre-July 01, 2005 contracts with service providers.
Prior to this amendment, the Guidelines required an
institution to undertake risk-based measures to design,
implement, and maintain an information security program to
protect “customer information” and “customer information
systems.” The new rules broaden the Guidelines’ scope of
coverage by requiring each financial institution to undertake
risk-based measures to develop, implement, and maintain,
as part of its security program, the proper disposal of
“consumer information” derived from consumer reports.
This includes a requirement for an institution to widen its
risk-assessment to include an assessment of the reasonably
foreseeable internal and external threats associated with the
methods it uses to dispose of consumer information.
Under the new rules, the definition of “consumer
information” is very broad. It means “any record about an
individual, whether in paper, electronic, or other form that is
a consumer report or is derived from a consumer report and
that is maintained or otherwise possessed by or on behalf of
the [institution] for a business purpose. Consumer
information is also defined to mean a compilation of such
records. The term does not include any record that does not
identify the individual.”
The rules provide the following examples of consumer
information:
(1) A consumer report that an institution obtains;
(2) Information from a consumer report that the institution
obtains from an affiliate after the consumer has been
given a notice and has elected not to opt out of that
sharing;

(3) Information from a consumer report that the institution
obtains about an individual who applies for but does
not receive a loan, including any loan sought by an
individual for business purpose;
(4) Information from a consumer report that the institution
obtains about an individual who guarantees a loan
(including a loan for business purpose); or
(5) Information from a consumer report that the institution
obtains about an employee or prospective employee.
In addition, the rules provide the following examples of
information that does not constitute consumer information:
(1) Aggregate information, such as the mean credit score,
derived from a group of consumer reports; or
(2) Blind data, such as payment history on accounts that
are not personally identifiable, that may be used for
developing credit score models or for other purposes.
The rules also amend provisions relating to service
providers. First, the rules amend the definition of “service
provider” to now mean “any person or entity that maintains,
processes or otherwise is permitted access to customer
information or consumer information through its provision
of services directly to the [institution].” Essentially, the
existing definition only covered “customer information”;
however, since the Guidelines’ scope of coverage is now
broadened to include “consumer information,” it was
necessary to amend the definition of “service provider”
accordingly.
Second, the rules amend the Guidelines by requiring service
providers, by contract, to implement appropriate measures
designed to meet the obligations of the Guidelines regarding
the proper disposal of consumer information. Prior to the
amendment, the Guidelines imposed a similar requirement
on contracts with service providers, but only to the extent of
protecting “customer information” and “customer
information systems.”
The bottom line of the amendment to the Guidelines is that
“consumer information” and “customer information” must
now be both protected and properly disposed of, and an
institution’s security program and contracts with service
providers must reflect this.
In addition, the Guidelines’ rules of construction are not to
be construed as requiring an institution to maintain or
destroy a record containing consumer information and do
not alter any requirement under other law to maintain or
destroy such a record.
The Agencies believe that any changes to an institution’s
existing information security program will likely be
minimal because many of the measures that an institution
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Under the new rules, the definition of “consumer
information” is very broad. It means “any record about an
individual, whether in paper, electronic, or other form that is
a consumer report or is derived from a consumer report and
that is maintained or otherwise possessed by or on behalf of
the [institution] for a business purpose. Consumer
information is also defined to mean a compilation of such
records. The term does not include any record that does not
identify the individual.”
The rules provide the following examples of consumer
information:
(1) A consumer report that an institution obtains;
(2) Information from a consumer report that the institution
obtains from an affiliate after the consumer has been
given a notice and has elected not to opt out of that
sharing;

(3) Information from a consumer report that the institution
obtains about an individual who applies for but does
not receive a loan, including any loan sought by an
individual for business purpose;
(4) Information from a consumer report that the institution
obtains about an individual who guarantees a loan
(including a loan for business purpose); or
(5) Information from a consumer report that the institution
obtains about an employee or prospective employee.
In addition, the rules provide the following examples of
information that does not constitute consumer information:
(1) Aggregate information, such as the mean credit score,
derived from a group of consumer reports; or
(2) Blind data, such as payment history on accounts that
are not personally identifiable, that may be used for
developing credit score models or for other purposes.
The rules also amend provisions relating to service
providers. First, the rules amend the definition of “service
provider” to now mean “any person or entity that maintains,
processes or otherwise is permitted access to customer
information or consumer information through its provision
of services directly to the [institution].” Essentially, the
existing definition only covered “customer information”;
however, since the Guidelines’ scope of coverage is now
broadened to include “consumer information,” it was
necessary to amend the definition of “service provider”
accordingly.
Second, the rules amend the Guidelines by requiring service
providers, by contract, to implement appropriate measures
designed to meet the obligations of the Guidelines regarding
the proper disposal of consumer information. Prior to the
amendment, the Guidelines imposed a similar requirement
on contracts with service providers, but only to the extent of
protecting “customer information” and “customer
information systems.”
The bottom line of the amendment to the Guidelines is that
“consumer information” and “customer information” must
now be both protected and properly disposed of, and an
institution’s security program and contracts with service
providers must reflect this.
In addition, the Guidelines’ rules of construction are not to
be construed as requiring an institution to maintain or
destroy a record containing consumer information and do
not alter any requirement under other law to maintain or
destroy such a record.
The Agencies believe that any changes to an institution’s
existing information security program will likely be
minimal because many of the measures that an institution
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already uses to dispose of “customer information” can be
adapted to properly dispose of consumer information. This
may very well be the case for many institutions in
Wisconsin due not only to the previous Guidelines, but also
to Wisconsin’s “shredding law” found in sec. 895.505, Wis.
Stats.
By way of review, the shredding law took effect on
February 01, 2000, and prohibits a financial institution,
medical business or tax preparation business, or anyone
under contract with any of these businesses, from disposing
of a record containing personal information unless the
covered business or person does one of the following:
(1) Shreds the record before the disposal of the record;
(2) Erases the personal information contained in the record
before the disposal of the record;
(3) Modifies the record to make the personal information
unreadable before the disposal of the record; or
(4) Takes actions that it reasonably believes will ensure
that no unauthorized person will have access to the
personal information contained in the record for the
period between the record’s disposal and the record’s
destruction.
Under the shredding law, “personal information” means any
of the following:
(1) Personally identifiable data about an individual’s

medical condition, if the data is not generally
considered to be public knowledge;
(2) Personally identifiable data that contains an
individual’s account or customer number, account
balance, balance owing, credit balance or credit limit, if
the data relates to an individual’s account or transaction
with a financial institution;
(3) Personally identifiable data provided by an individual
to a financial institution upon opening an account or
applying for a loan or credit; or
(4) Personally identifiable data about an individual’s
federal, state or local tax returns. In addition,
“personally identifiable” means capable of being
associated with a particular individual through one or
more identifiers or other information or circumstances.
Again, the rules which amend the Guidelines are effective
on July 01, 2005. This means that an institution’s security
program must comply with these new requirements on that
date. Any contracts with service providers entered into on or
after July 01, 2005 must immediately comply with these
rules; however, institutions have until July 01, 2006 to
amend contracts with service providers entered into before
July 01, 2005.
The above information is not intended as legal advice; but,
rather, is intended to provide general information regarding
the new rules. Consult your institution’s attorney for legal
advice or assistance in complying with the new
requirements.

REGULATORY SPOTLIGHT
Agencies Issue Interim Final Rules on Use of
Medical Information.
The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC),
Office of the Comptroller of the Currency (OCC), Office
of Thrift Supervision (OTS), and National Credit Union
Administration (NCUA), (collectively, the Agencies),
have issued interim final rules to implement section 411
of the Fair and Accurate Credit Transactions Act of 2003
(FACT Act). The interim final rules create exceptions to
the statute’s general prohibition on creditors obtaining or
using medical information pertaining to a consumer in
connection with any determination of the consumer’s
eligibility, or continued eligibility, for credit for all
creditors. The exceptions permit creditors to obtain or use
medical information in connection with credit eligibility
determinations where necessary and appropriate for
6
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legitimate purposes, consistent with Congressional intent to
restrict the use of medical information for inappropriate
purposes. The interim final rules also create limited
exceptions to permit affiliates to share medical information
with each other without becoming consumer reporting
agencies. The interim final rule is effective 03/07/2006, and
comments must be submitted by 07/11/2005. Copies of the
interim final rule may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
70, No. 111, 06/10/2005, 33958-33996.

Agencies Issue Guidance on Credit Risk
Management for Home Equity Lending.
In response to the exceptionally strong growth in home
equity lending over the past few years, the Board of
Governors of the Federal Reserve System (FRB), Office of
the Comptroller of the Currency (OCC), Federal Deposit
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Read the “Special Focus” section for the second and final article regarding the new Bankruptcy law. Next, check
“Regulatory Spotlight” to learn about the renewed ability of businesses to send unsolicited marketing faxes to established
business customers. Finally, read “Compliance Notes” for news on BSA/AML and HMDA.

SPECIAL FOCUS
Highlights of the Business Reorganization
Provisions of the Bankruptcy Abuse
Prevention and Consumer Protection Act of
2005
Notice No. 2005-9
BACKGROUND
The Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (the “Act”) was signed into law on
April 20, 2005. This new law makes the most significant
changes to the U.S. Bankruptcy Code (the “Code”) since
the Bankruptcy Reform Act of 1978. The President’s
signing of the law came after nearly nine years of heated
debate, public hearings, negotiations, and amendments.
The Act makes more than 150 amendments to the Code, in
addition to enacting an entirely new Chapter 15, which
addresses international bankruptcy cases. This article
highlights the significant modifications to the business
reorganization provisions of the Code. Please see the June
2005 issue of WBA Compliance Journal for the highlights
of the Act’s consumer provisions.
Most provisions of the Act become effective on October
17, 2005 (the “effective date”), and do not apply to cases
filed before the effective date. However, several
provisions became effective immediately on enactment
and apply either to cases commenced on or after the
enactment date or retroactively to pending cases. For
example, the amendments related to the
nondischargeability of debts incurred by violating
securities fraud laws apply to cases filed on or after July
30, 2002 (the effective date of the Sarbanes-Oxley Act).
1. CHANGES TO CHAPTER 11. There are many
changes that are intended to streamline the Chapter 11
business reorganization process, expedite cases to their
conclusion, and grant additional authority to the Office
of the United States Trustee.

a. Creditors And Creditors’ Committee. The court
may dispense with the meeting of creditors in a
Chapter 11 case in which a prepackaged plan has
been approved pre-petition. A prepackaged plan is
one for which the debtor solicited acceptances
before commencing the bankruptcy case.
The membership of a creditors’ committee may be
changed at the request of a party in interest. While
previously, membership on the committee was
viewed as the province of the U.S. Trustee’s office,
now the court may order the U.S. Trustee to change
the committee’s membership to ensure adequate
representation of various creditor constituencies.
The court may also increase the number of
members to include small business concerns. The
intent is to allow smaller entities to serve on the
creditors’ committee so that large bond and other
claimants cannot dominate the reorganization
process.
The duties of the creditors’ committee have also
been expanded. The committee now has the
responsibility to provide access to creditors whose
claims are of the kind represented by the committee
but who are not committee members. Additionally,
the committee has the responsibility to solicit and
receive comments from creditors and may be
compelled, by court order, to provide reports and
disclosures.
b. Property of the Estate. In Chapter 11 cases filed
by individuals, the definition of “property of the
estate” has been expanded to include property
acquired from personal services income earned
post-petition. This change requires that the
debtor’s post-petition earnings in a Chapter 11
bankruptcy be used as part of the plan assets.
c. Plan Confirmation Process. Modifications have
been made to expedite the plan confirmation
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process. The debtor’s 120-day exclusive period for
filing a plan may not be extended beyond a date
that is 18 months after the bankruptcy was filed.
The debtor’s 180-day exclusive period for plan
confirmation may not be extended beyond a date
that is 20 months after the bankruptcy was filed.
Plan confirmation provisions have been modified to
provide that tax claims must be paid in regular cash
installments within five years from the date of the
petition or in a manner not less favorable than the
most favored unsecured nonpriority claim. In cases
filed by individuals, all domestic support
obligations which first became payable after the
date the petition is filed, must be paid in full on
confirmation.
d. Disclosure Statement. The debtor’s disclosure
statement must include an analysis of potential tax
consequences under any Chapter 11 plan.
e. Grounds for Conversion / Dismissal. The
grounds for conversion to a case under Chapter 7 or
for dismissal of the debtor’s pending Chapter 11
bankruptcy case have been expanded. The new,
additional grounds include:
i.

failure to maintain appropriate insurance, the
lack of which poses a risk to the estate or to
the public;

ii.

unauthorized use of cash collateral, the use of
which is substantially harmful to one or
more creditors;

iii.

failure to comply with any court order;

iv. failure to satisfy any reporting requirement;
v.

failure to attend the meeting of creditors or
any examination or other meeting as
requested by the trustee;

vi. failure to timely pay post-petition taxes or to
file tax returns; and
vii. in individual cases, failure to pay domestic
support obligations.
2. ADDITION OF CHAPTER 11 SMALL BUSINESS
PROVISIONS. Congress also has adopted new
Chapter 11 bankruptcy small business provisions to
move small business cases more quickly through the
Chapter 11 process.
a. Definition of Small Business. A small business
case is one in which the aggregate of noncontingent
liquidated debts both secured and unsecured,
(excluding debts to affiliates and insiders) does not
exceed $2 million. However, small businesses do
not include entities whose primary activity is
owning or operating real property or businesses
incidental thereto. (There are already specific
provisions in the Code dealing with single-asset
real estate cases.)
b. Duties of Debtor. In addition to performing the
other duties set forth in Chapter 11, a small
business debtor must append to the petition – or
furnish within seven days of the filing of the
bankruptcy petition – copies of its most recent
balance sheet, statement of operations, cash flow
statements, and tax returns. Senior management of
and counsel for a small business debtor also must
attend all meetings scheduled by the court or the
U.S. Trustee.
Finally, a small business debtor must timely file all
schedules and statements, file all post-petition
financial and other required reports, maintain
insurance that is customary and appropriate for its
particular industry, timely file tax returns and pay
taxes and, permit the U.S. Trustee to inspect the
business premises, books, and records.
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c. Trustee Duties. The U.S. Trustee in a small
business case is responsible for investigating the
debtor’s viability, inquiring about the debtor’s
business plan, and explaining the debtor’s duties
about monthly operating reports and other required
reports. The U.S. Trustee likely will try to obtain
the debtor’s agreement with respect to a
scheduling order for the case, take steps to move
the case along efficiently, and try to determine if
the debtor is able to confirm a reorganization plan.
How aggressively various U.S. Trustee offices
perform these duties will likely vary from office to
office, and may be dependent on staffing.
d. Plan Confirmation Process. The debtor must file
its reorganization plan within 300 days of the
case’s commencement, and the plan must be
confirmed within 45 days after it is filed. These
time limits may be extended at the debtor’s
request, but the burden on the debtor to obtain
such an extension is a preponderance of the
evidence and the court may only extend such time
limits if:
i.

the debtor demonstrates that it is more likely
than not that the court will confirm a plan
within a reasonable time;

ii.

a new deadline is imposed when the
extension is granted; and

iii. the order extending the time is signed
before the existing deadline has expired.
3. BROADENED ADMINISTRATIVE EXPENSE
PRIORITY. The treatment of administrative
expenses is one of the most significant but least noted
changes made by the Act. By definition,
administrative expenses are expenses that must be
paid before a plan is confirmed or before assets are
distributed to any unsecured creditors, including
priority creditors (but not secured creditors). The Act
expands some administrative expenses and limits
others.
Under the Act, all administrative and other priority
expenses are now subordinate to domestic support
obligations.
Administrative expenses will now include wages and
benefits awarded as back pay to a debtor’s employees
through a judicial proceeding or a proceeding before
the National Labor Relations Board that arise from the
debtor’s violation of federal or state law, if the wages
and benefits are attributable to time worked after the

bankruptcy case commences. This change makes
claims arising out of violations of the Wisconsin or
federal WARN Act administrative expenses, but only
if the court determines that payment of those wages
and benefits will not substantially increase the
probability of layoff or termination of current
employees or of nonpayment of domestic support
obligations during the bankruptcy case.
In addition, actual and necessary costs and expenses
incurred by a trustee or federal agency in closing a
healthcare business, including the costs associated
with disposing of patient records or transferring
patients as a result of a closure, will now be
administrative expenses.
Another significant change is that the value of any
goods the debtor received within 20 days before the
bankruptcy case commenced is payable as an
administrative expense, if the goods were sold to the
debtor in the ordinary course of the debtor’s business.
The Act specifically excludes from administrative
expenses transfers to or obligations incurred for the
benefit of an insider that are intended to induce the
insider to remain with the debtor’s business. Such
“stay bonuses” will be more difficult to obtain, as they
may only be approved if the court finds, based on the
evidence in the record, that:
a. the stay bonus is essential to retain the person
because the person has a bona fide job offer from
another business for the same or greater
compensation;
b. services provided by the person are essential to the
business’s survival; and
c. the transfer amount to be made or the obligation to
be incurred is not greater than 10 times the amount
of the mean transfer of a similar kind given to
nonmanagement employees for any purpose. If no
such payments were made to nonmanagement
employees, the transfer amount cannot be greater
than or equal to 25 percent of the amount of any
similar transfer or obligation made to the insider
for any purpose during the calendar year before
the transfer was made.
There are also limitations on post-petition severance
payments.
4. LIMIT ON AUTOMATIC STAY FOR REPEAT
FILERS. The impact of the automatic stay on
creditors’ collection actions is substantially modified
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in cases involving repeat filers or if the court finds a
filing to be abusive. The automatic stay prevents most
actions against the debtor or property of the estate and is
effective immediately when a bankruptcy petition is
filed.
If a debtor files a case under any chapter (other than
Chapters 12 or 15) within one year of the dismissal of a
preceding case filed by the same debtor (other than a
Chapter 11 or 13 case filed after a dismissal of a Chapter
7 case because it was a bad faith filing), the automatic
stay in the second case will terminate 30 days after the
filing.
If a third case is filed within one year, then no automatic
stay goes into effect unless the court actually imposes
the stay after holding a hearing and making a finding
that the filing was made in good faith. With respect to
both the second and third filings within one year, a
presumption arises that the filings are not in good faith.

CONCLUSION
This article addresses some of the many changes in the
bankruptcy laws caused by the Act relating to business
bankruptcies. Its effect on practices and procedures in the
bankruptcy courts will need to be incorporated over time, but
generally the changes made are helpful to creditors.
This article was written by Attorneys David Cisar, Randall
Crocker and Rebecca Simoni from von Briesen & Roper s.c.
It is intended for general information purposes and highlights
recent changes and developments in the legal area.
This article does not constitute legal advice, and the reader
should consult legal counsel to determine how this
information applies to any specific situation.
To learn more about the changes in the Bankruptcy law be
sure to attend the WBA Bankruptcy Workshops September
21 in Eau Claire; September 22 in Middleton; and September
29 in Neenah. For more information, contact WBA’s Becky
Weix at 608/441-1250 or bweix@wisbank.com.

REGULATORY SPOTLIGHT
FRB Issues Final Rule on Regulation A.
The Board of Governors of the Federal Reserve System
(FRB), has adopted final amendments to its Regulation A
to reflect FRB’s approval of an increase in the primary
credit rate at each Federal Reserve Bank. FRB approved
requests by the Reserve Banks to increase by 25 basis
points the primary credit rate in effect at each of the
twelve Federal Reserve Banks, thereby increasing from
4.00 percent to 4.25 percent the rate that each Reserve
Bank charges for extensions of primary credit. As a result
of the FRB’s action on the primary credit rate, the rate
that each Reserve Bank charges for extensions of
secondary credit automatically increased from 4.50
percent to 4.75 percent under the secondary credit rate
formula. The final amendments to Regulation A reflect
these rate changes. The 25-basis-point increase in the
primary credit rate was associated with a similar increase
in the target for the federal funds rate (from 3.00 percent
to 3.25 percent) approved by the Federal Open Market
Committee and announced at the same time. The
amendments to part 201 (Regulation A) are effective
07/08/2005. The rate changes for primary and secondary
credit were effective on the dates specified in 12 CFR
201.51, as amended. Copies of the final rule may be
obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
70, No. 130, 07/08/2005, 39411-39412.
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OCC Seeks Comment on DCC and DSA
Programs.
The Office of the Comptroller of the Currency (OCC), seeks
comment concerning its extension, without change, of an
information collection titled “Debt Cancellation Contracts
and Debt Suspension Agreements”, 12 CFR 37. The
regulation requires national banks to disclose information
about a Debt Cancellation Contract (DCC), or a Debt
Suspension Agreement (DSA). The short form disclosure is
usually made orally and is issued at the time the bank first
solicits the purchase of the contract. The long form disclosure
is usually made in writing and is issued before the customer
completes the purchase of the contract. There are special
rules for transactions by telephone, solicitations using written
mail inserts or “take one” applications, and electronic
transactions. Comments must be submitted by 08/15/2005.
Copies of the notice may be obtained from WBA or viewed
at: www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
70, No. 114, 06/15/2005, 34815-34816.

OTS Seeks Comment on Savings Associations’
Notice of Establishment of Transactional Web
Site.
The Office of Thrift Supervision (OTS), is soliciting
information on the requirement of a savings association to
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This issue of WBA Compliance Journal begins with “Special Focus,” which contains two notices. The first notice contains
new CRA provisions, effective September 1, 2005. The second provides an overview on reading and retaining “Legals” in
connection with Signature Guarantees. Next, check out the “Regulatory Spotlight” for a temporary rule on Roth IRAs and
developments on Regulation E disclosures, HSAs, and consumer fraud. Finally, turn to the “Compliance Notes” for notices
on child support liens, new driver license and identification cards, and Agency information for victims of Hurricane Katrina.

SPECIAL FOCUS
New CRA Provisions Effective September 1,
2005
Notice 2005-10
The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC), and
Office of the Comptroller of the Currency (OCC),
(collectively, the Agencies) have issued joint rules, effective
September 1, 2005, which revise certain provisions of the
Community Reinvestment Act (CRA), in an attempt to reduce
the regulatory burden on banks.
The new rules apply to all FRB, FDIC, and OCC regulated
banks except for certain special purpose banks that do not
perform certain commercial or retail banking services by
granting credit to the public in the ordinary course of
business, other than as incident to their specialized operations.
These institutions include banker’s banks and financial
institutions that engage only in one or more of: providing cash
management controlled disbursement services, or serving as
correspondent banks, trust companies, or clearing agents.
The new rules exempt small banks with an asset size between
$250 million and $1 billion from CRA loan data collection
and reporting obligations and the large bank lending,
investment, and service tests. The rule also makes
intermediate small banks eligible for evaluation under the
small bank lending test and a new community development
test. In addition, the rules no longer factors holding company
affiliations into CRA evaluation standards.
Small Banks and Intermediate Small Banks.
Prior to the new rules, a “small bank” was defined as one
which, as of December 31 of either of the prior two calendar
years, had total assets of less than $250 million and was:
independent; or an affiliate of a holding company that as of
December 31 of either of the prior two calendar years, had
total banking and thrift assets of less than $1 billion.

Under the new rules, a small bank is defined to mean a bank
that, as of December 31 of either of the prior two calendar
years, had assets of less than $1 billion. The reference to the
size of a holding company has been eliminated.
In addition, the new rules create the “intermediate small
bank” test. An intermediate small bank is defined as a small
bank with assets of at least $250 million as of December 31
of both of the prior two calendar years and less than $1
billion as of December 31 of either of the prior two calendar
years.
The new rules also allow for the dollar figures within these
definitions to be adjusted annually and published by the FRB,
FDIC and OCC, based upon the year-to-year change in the
average of the Consumer Price Index for Urban Wage
Earners and Clerical Worker, not seasonally adjusted, for
each twelve-month period ending in November, with
rounding to the nearest million.
More On Intermediate Small Institutions Under the New
CRA Rules.
Under the new rules, intermediate small banks will not need
to collect and report CRA loan data. However, examiners
will continue to evaluate bank lending activity in the public
CRA Performance Evaluations of these banks.
This new intermediate small bank category will be evaluated
under two separately rated tests: the small bank lending test
and a new community development test. The small bank
lending test is the test currently used by small banks. An
intermediate small bank’s community development
performance is evaluated pursuant to the following: the
number and amount of community development loans; the
number and amount of qualified investments; the extent to
which the bank provides community development services;
and the bank’s responsiveness through such activities to
community development lending, investment, and services
needs.
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Performance is evaluated in the context of the bank’s
capacities, business strategy, credit needs of the relevant
community, and the number and types of opportunities for
community development activities. The Agencies believe
that, given these performance context factors, the community
development test provides a better framework for assessing
community development performance by intermediate small
banks than the separate lending, investment, and service tests.
The Agencies expect a bank to make an assessment using
information normally used to develop a business plan or
identify potential markets and customers. They also expect a
bank to appropriately assess the needs in the community,
engage in different types of community development
activities based on those needs and the bank’s capacity.
Banks are expected to also take reasonable steps to apply its
community development resources strategically to meet those
needs.
Retail banking services provided by intermediate small banks
are no longer evaluated in a separate service test. Now, the
extent to which such banks provide community development
services to low- and moderate-income people is taken into
account in the community development test. Therefore, the
Agencies will consider not only the types of services provided
to benefit low- and moderate-income people, but also the
provision and availability of services to low- and moderateincome people, including through branches and other
facilities located in low- and moderate-income areas.
CRA Changes for Institutions of Any Size.
The new rules expand the definition of community
development. The term now includes activities that revitalize
or stabilize low- or moderate-income geographies, designated
disaster areas, or distressed or underserved nonmetropolitan
middle-income geographies designated by the Agencies based
on either: rates of poverty, unemployment, and population
loss; or population size, density, and dispersion. The Agencies
go on to state that activities revitalize and stabilize
geographies and designated areas based on population size,
density, and dispersion if they help to meet essential
community needs, including needs of low- and moderateincome individuals. By including these areas, the Agencies
intend to recognize and encourage community development in
more rural areas.

Conclusion.
The Agencies revised the CRA regulation in an effort to
reduce regulatory burden on banks while continuing to
encourage banks to help meet the credit needs of the local
communities in which they are chartered. The Agencies
intend to issue interagency CRA guidance for comment in the
near future, which will address new provisions adopted in the
joint final rule and related issues. The guidance will also
conform existing interagency questions and answers to the
regulatory revisions, where needed. Banks can find CRA
examination information and requirements on Federal
Financial Institutions Examination Council (FFIEC), website
at: http://www.ffiec.gov.

Reading and Retaining “Legals” In Connection
with Signature Guarantees
Notice 2005-10
The Securities Transfer Association (STA), which establishes
rules applicable to the Medallion Signature Guarantee
Programs (STAMP), instituted its “Paperless Legals”
program this past July. Under the program, STA recommends
that documents, referred to as “legals,” be retained by
signature guarantors. Generally, review and retention of these
documents by guarantors is wise; however, in some very
limited circumstances, review and retention may not be
prudent. Confused? Read on.
The term “legals” refers to documents presented to the
signature guarantor which shows that the person requesting
the signature guarantee has legal capacity to transfer a
security to which the guarantee will relate. Examples of
“legals” might include:
Power of attorney documents;
Corporate or other organizational resolutions;
Domiciliary Letters; and
Trust documents.
The signature guarantor, which is often a financial institution,
is responsible for determining that the person requesting to
effect the transfer of a security has the authority to do so, and
makes the following warranties to the transfer agent under the
UCC sec. 408.306, Wis. Stats.:
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Performance is evaluated in the context of the bank’s
capacities, business strategy, credit needs of the relevant
community, and the number and types of opportunities for
community development activities. The Agencies believe
that, given these performance context factors, the community
development test provides a better framework for assessing
community development performance by intermediate small
banks than the separate lending, investment, and service tests.
The Agencies expect a bank to make an assessment using
information normally used to develop a business plan or
identify potential markets and customers. They also expect a
bank to appropriately assess the needs in the community,
engage in different types of community development
activities based on those needs and the bank’s capacity.
Banks are expected to also take reasonable steps to apply its
community development resources strategically to meet those
needs.
Retail banking services provided by intermediate small banks
are no longer evaluated in a separate service test. Now, the
extent to which such banks provide community development
services to low- and moderate-income people is taken into
account in the community development test. Therefore, the
Agencies will consider not only the types of services provided
to benefit low- and moderate-income people, but also the
provision and availability of services to low- and moderateincome people, including through branches and other
facilities located in low- and moderate-income areas.
CRA Changes for Institutions of Any Size.
The new rules expand the definition of community
development. The term now includes activities that revitalize
or stabilize low- or moderate-income geographies, designated
disaster areas, or distressed or underserved nonmetropolitan
middle-income geographies designated by the Agencies based
on either: rates of poverty, unemployment, and population
loss; or population size, density, and dispersion. The Agencies
go on to state that activities revitalize and stabilize
geographies and designated areas based on population size,
density, and dispersion if they help to meet essential
community needs, including needs of low- and moderateincome individuals. By including these areas, the Agencies
intend to recognize and encourage community development in
more rural areas.

Conclusion.
The Agencies revised the CRA regulation in an effort to
reduce regulatory burden on banks while continuing to
encourage banks to help meet the credit needs of the local
communities in which they are chartered. The Agencies
intend to issue interagency CRA guidance for comment in the
near future, which will address new provisions adopted in the
joint final rule and related issues. The guidance will also
conform existing interagency questions and answers to the
regulatory revisions, where needed. Banks can find CRA
examination information and requirements on Federal
Financial Institutions Examination Council (FFIEC), website
at: http://www.ffiec.gov.

Reading and Retaining “Legals” In Connection
with Signature Guarantees
Notice 2005-10
The Securities Transfer Association (STA), which establishes
rules applicable to the Medallion Signature Guarantee
Programs (STAMP), instituted its “Paperless Legals”
program this past July. Under the program, STA recommends
that documents, referred to as “legals,” be retained by
signature guarantors. Generally, review and retention of these
documents by guarantors is wise; however, in some very
limited circumstances, review and retention may not be
prudent. Confused? Read on.
The term “legals” refers to documents presented to the
signature guarantor which shows that the person requesting
the signature guarantee has legal capacity to transfer a
security to which the guarantee will relate. Examples of
“legals” might include:
Power of attorney documents;
Corporate or other organizational resolutions;
Domiciliary Letters; and
Trust documents.
The signature guarantor, which is often a financial institution,
is responsible for determining that the person requesting to
effect the transfer of a security has the authority to do so, and
makes the following warranties to the transfer agent under the
UCC sec. 408.306, Wis. Stats.:
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The signature is genuine;
The signer is the proper person to indorse the security; and
The signer has legal capacity to do so.
Prior to the implementation of the “Paperless Legals”
program, the guarantor would typically review the “legals,”
and then forward them to the transfer agent for his or her
own review; however, under the “Paperless Legals”
program, the documents are no longer sent to the transfer
agent. This is due to STA’s determination that the transfer
agent can rely on the warranties provided by the guarantor,
rather than the agent reviewing the “legals” for him or
herself.
Under the “Paperless Legals” program, the STA
recommends the guarantor retain the documents. In most
instances a guarantor may find it prudent to do so because if
the guaranteed signature is challenged, the transfer agent
will look to the guarantor to defend any claim based on the
warranties the guarantor made. This seems perfectly
reasonable; however a question has arisen regarding a
guarantor’s review and retention of a trust document, when
a trustee requests a signature guarantee, due to certain
protections from liability provided to third parties in sec.
701.19 (11), Wis. Stats.
Sec. 701.19 (11), Wis. Stats., states “With respect to a third
person dealing with a trustee or assisting a trustee in the
conduct of a transaction, the existence of trust power and its
proper exercise by the trustee may be assumed without
inquiry. The third person is not bound to inquire whether
the trustee has power to act or is properly exercising the
power; and a third person, without actual knowledge that
the trustee is exceeding the trustee's powers or improperly
exercising them, is fully protected in dealing with the
trustee as if the trustee possessed and properly exercised the
powers the trustee purports to exercise. A third person is not
bound to assure the proper application of trust property paid
or delivered to the trustee.”
In essence, if a third person dealing with a trustee does not
have actual knowledge that the trustee is improperly
exercising or exceeding the powers given in the trust
document, the third person (like a financial institution) is
protected from liability resulting from the trustee acting
improperly, etc., with respect to those powers. However, if a
third person has actual knowledge that the trustee is acting
improperly, etc., the third person cannot rely on this
statutory protection.
WBA has always been concerned that an institution could
be held to have actual knowledge if the institution has read
or retained the trust document and, as a result, has
recommended that institutions avoid doing so unless the
institution has a trust department or the institution’s legal
counsel has advised them otherwise.

If the institution has actual knowledge of the trust powers, it
must be sure that any transaction it enters into with the
trustee is within the trustee’s powers in order to reduce the
institution’s exposure to liability. This includes ensuring the
trustee has authority to transfer securities before providing a
signature guarantee. This gets to the crux of the issue with
respect to signature guarantees—on the one hand the
institution is protected from liability under sec. 701.19 (11),
but on the other hand the guarantor is to review the
document, and make warranties under sec. 408.306, to the
transfer agent regarding the authority and authenticity of the
signature it has guaranteed. Any signature guarantor in
Wisconsin could face this dilemma and will have to decide
how to handle the situation. It will basically come down to a
risk assessment. Here is what it boils down to:
Don’t read or retain the trust document. If an institution
chooses not to read and retain the trust document in
conjunction with a signature guarantee, the institution
should consider the risk associated with making such a
guarantee for a trustee that it does not know or trust. For
instance, some institutions have chosen to provide signature
guarantees only to those trustees that have been long-time
customers because the institution perceives a low level of
risk that the customer would not be truthful about his or her
authority to transfer a security.
Read and retain the trust document. If the institution decides
to read or retain the trust document, it could be held to have
actual knowledge of the trustees powers, and should
carefully review the trust document to be sure the trustee
has authority to transfer a security. In addition, the
institution should review the trust document in any
subsequent transaction between it and the trustee before
entering into the transaction to ensure that the trustee is
acting within his or her powers.
Don’t provide the requested signature guarantee. There is
nothing which requires a signature guarantor to provide a
guarantee to anyone. If there is any uncertainty about the
person’s authority to transfer a security, the guarantor
should carefully consider whether or not it is prudent to
provide a guarantee under such circumstances. Remember,
when the guarantor provides a signature guarantee, it also
makes warranties to the transfer agent who will come
knocking at the guarantor’s door in the event the guaranteed
signature is challenged.
The above information is not intended as legal advice; but,
rather, is intended to provide general information regarding
the new rules. Consult your institution’s attorney for legal
advice or assistance in complying with the new
requirements.

September 2005

3

Volume 10, Number 5

October 2005

This issue of WBA Compliance Journal begins with “Special Focus”, which outlines credit risk management for home equity
lending. Next check the “Judicial Spotlight” for two recent Wisconsin Court of Appeal decisions. The “Regulatory Spotlight”
announces final rules on Regulation D reserve requirements and SBA Guarantee Fee Increase. Finally, turn to the
“Compliance Notes” for guidance on FDIC’s real estate taxes disclosure requirement.

SPECIAL FOCUS
Credit Risk Management Guidance for
Home Equity Lending
Notice No. 2005-12

Background
The Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System
(FRB), the Federal Deposit Insurance Corporation
(FDIC), the Office of Thrift Supervision (OTS), and the
National Credit Union Administration (NCUA),
(collectively, the Agencies) have issued guidance to
promote sound risk management practices at financial
institutions regarding home equity lending programs,
including open-end home equity lines of credit (HELOCs)
and closed-end home equity loans (HELs). The Agencies
have found that, in many cases, institutions’ credit risk
management practices for home equity lending have not
kept pace with the product’s rapid growth and easing of
underwriting standards. The guidance describes sound
credit risk management systems for: product development
and marketing; origination and underwriting; third-party
originations; collateral valuation management; account
management; portfolio management; operations, servicing
and collections; and secondary market activities.

Overview
The rise in home values coupled with low interest rates
and favorable tax treatment has made home equity loans
and lines attractive to consumers. To date, delinquency
and loss rates for HELOCs and HELs have been low, due
at least in part to modest repayment requirements and
relaxed structures that are characteristic of much of this
lending. The risk factors listed below, combined with an
inherent vulnerability to rising interest rates, suggest that
financial institutions may not be fully recognizing the risk
embedded in those portfolios. Specific product, risk

management, and underwriting risk factors and trends that
have attracted scrutiny are:
•

Interest-only features that require no amortization of
principal for a protracted period;

•

Limited or no documentation of a borrower’s assets,
employment, and income (known as “low doc” or “no
doc” lending);

•

Higher loan-to-value (LTV) and debt-to-income (DTI)
ratios;

•

Lower credit risk scores for underwriting home equity
loans;

•

Greater use of automated valuation models (AVMs)
and other collateral evaluation tools for the
development of appraisals and evaluations; and

•

An increase in the number of transactions generated
through a loan broker or other third party.

Like most other lending, home equity lending can be
conducted in a safe and sound manner if pursued with the
appropriate risk management structure, including adequate
allowances for loan and lease losses and appropriate capital
levels. Sound practices call for fully articulated policies that
address marketing, underwriting standards, collateral
valuation management, individual account and portfolio
management, and servicing.
Financial institutions should ensure that risk management
practices keep pace with the growth and changing risk
profile of home equity portfolios. Management should
actively assess a portfolio’s vulnerability to changes in
consumers’ ability to pay and the potential for declines in
home values. Active portfolio management is especially
important for financial institutions that project or have
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already experienced significant growth or concentrations,
particularly in higher risk products such as high-LTV, “low
doc” or “no doc”, interest-only, or third-party generated
loans.

Credit Risk Management Systems
Product Development and Marketing
In the development of any new product offering, product
change, or marketing initiative, management should have a
review and approval process that is sufficiently broad to
ensure compliance with the institution’s internal policies
and applicable laws and regulations and to evaluate the
credit, interest rate, operational, compliance, reputation, and
legal risks.
When HELOCs or HELs are marketed or closed by a third
party, financial institutions should have standards that
provide assurance that the third party also complies with
applicable laws and regulations, including those on
marketing materials, loan documentation, and closing
procedures. Management should have appropriate
monitoring tools and management information systems
(MIS) to measure the performance of various marketing
initiatives, including offers to increase a line, extend the
interest-only period, or adjust the interest rate or term.
When establishing product offerings and underwriting
guidelines all relevant risk factors should be considered.
Generally, these factors should include a borrower’s income
and debt levels, credit score (if obtained), and credit history.
The loan size, collateral value (including valuation
methodology), lien position, and property type and location
are also common factors. Consistent with the Agencies’
regulations on real estate lending standards, prudently
underwritten home equity loans should include an
evaluation of a borrower’s capacity to adequately service
the debt. Underwriting standards for interest-only and
variable rate HELOCs should include an assessment of the
borrower’s ability to amortize the fully drawn line over the
loan term and to absorb potential increase in interest rates.

Origination and Underwriting
All relevant risk factors should be considered when
establishing product offerings and underwriting
guidelines. Generally, these factors should include a
borrower’s income and debt levels, credit score (if
obtained), and credit history, as well as the loan size,
collateral value (including valuation methodology), lien
position, and property type and location.
Consistent with the Agencies’ regulations on real estate
lending standards, prudently underwritten home equity
loans should include an evaluation of a borrower’s
capacity to adequately service the debt. Given the home
equity products’ long-term nature and the large credit
amount typically extended to a consumer, an evaluation of
repayment capacity should consider a borrower’s
historical financial performance.
HELOCs generally do not have interest rate caps that limit
rate increases. Rising interest rates could subject a
borrower to significant payment increase, particularly in a
low interest rate environment. Therefore, underwriting
standards for interest-only and variable rate HELOCs
should include an assessment of the borrower’s ability to
amortize the fully drawn line over the loan term and to
absorb potential increases in interest rates.
Third-Party Originations
Financial institutions often use third parties, such as
mortgage brokers or correspondents, to originate loans.
When doing so, an institution should have strong control
systems to ensure the quality of originations and
compliance with all applicable laws and regulations, and
to help prevent fraud.
Brokers are firms or individuals, acting on behalf of either
the financial institution or the borrower, who match the
borrower’s needs with institutions’ mortgage origination
programs. Brokers take applications from consumers.
Although they sometimes process the application and
underwrite the loan to qualify the application for a
particular lender, they generally do not use their own
funds to close loans. For control purposes, the financial
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institution should retain appropriate oversight of all critical
loan-processing activities, such as verification of income
and employment and independence in the appraisal and
evaluation function.
Correspondents are financial companies that usually close
and fund loans in their own name and subsequently sell
them to a lender. Financial institutions commonly obtain
loans through correspondents and, in some cases, delegate
the underwriting function to the correspondent. In delegated
underwriting relationships, a financial institution grants
approval to a correspondent financial company to process,
underwrite, and close loans according to the delegator’s
processing and underwriting requirements and is committed
to purchase those loans. The delegating financial institution
should have systems and controls to provide assurance that
the correspondent is appropriately managed, financially
sound, and provides mortgages that meet the institution’s
prescribed underwriting guidelines and that comply with
applicable consumer protection laws and regulations.
Both brokers and correspondents are compensated based
upon mortgage origination volume, and accordingly, have
an incentive to produce and close as many loans as possible.
Therefore, financial institutions should perform
comprehensive due diligence on third-party originators prior
to entering a relationship. In addition, once a relationship is
established, the institution should have adequate audit
procedures and controls to verify that third parties are not
being paid to generate incomplete or fraudulent mortgage
applications or are not otherwise receiving referral or
unearned income or fees contrary to RESPA prohibitions.
Collateral Valuation Management
Competition, cost pressures, and advancements in
technology have prompted financial institutions to
streamline their appraisal and evaluation processes. These
changes, coupled with institutions underwriting to higher
LTVs, have heightened the importance of strong collateral
valuation management policies, procedures, and processes.
Financial institutions should have appropriate collateral
valuation policies and procedures that ensure compliance
with the Agencies’ appraisal regulations and the
“Interagency Appraisal and Evaluation
Guidelines” (guidelines). In addition the institution should:
•

Establish criteria for determining the appropriate
valuation methodology for a particular transaction
based on the risk in the transaction and loan portfolio.

•

Ensure that an expected or estimated value of the
property is not communicated to an appraiser or
individual performing an evaluation.

•

Implement policies and controls to preclude “value
shopping.” Use of several valuation tools may return
different values for the same property.

•

Require sufficient documentation to support the
collateral valuation in the appraisal/evaluation.

When tax assessment valuations are used as a basis for the
collateral valuation, the financial institution should be able
to demonstrate and document the correlation between the
assessment value of the taxing authority and the property’s
market value as part of the validation process.
Account Management
Since HELOCs often have long-term, interest-only payment
features, financial institutions should have risk management
techniques that identify higher risk accounts and adverse
changes in account risk profiles, thereby enabling
management to implement timely preventative action (e.g.
freezing or reducing lines). Further, an institution should
have risk management procedures to evaluate and approve
additional credit on an existing line or extending the
interest-only period. Account management practices should
be appropriate for the size of the portfolio and the risk
associated with the types of home equity lending.
Effective account management practices for large portfolios
or portfolios with high-risk characteristics include:
•

Periodically refreshing credit risk scores on all
customers;

•

Using behavioral scoring and analysis of individual
borrower characteristics to identify potential problem
accounts;

•

Periodically assessing utilization rates;

•

Periodically assessing payment patterns, including
borrowers who make only minimum payments over a
period of time or those who rely on the line to keep
payments current;

•

Monitoring home values by geographic area; and

•

Obtaining updated information on the collateral’s value
when significant market factors indicate a potential
decline in home values, or when the borrower’s
payment performance deteriorates and greater reliance
is placed on the collateral.

The frequency of these actions should be commensurate
with the risk in the portfolio. Financial institutions should
conduct annual credit reviews of HELOC accounts to
determine whether the line of credit should be continued,
based on the borrower’s current financial condition.
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Portfolio Management
Financial institutions should implement an effective
portfolio credit risk management process for their home
equity portfolios that includes:
Policies – The agencies’ real estate lending standards
regulations require that an institution’s real estate lending
policies be consistent with safe and sound banking practices
and that an institution’s board of directors review and
approve these policies at least yearly. Before implementing
any changes to policies or underwriting standards,
management should assess the potential effect on the
institution’s overall risk profile, which would include the
effect on concentrations, profitability, and delinquency and
loss rates.
Portfolio objections and risk diversification – Effective
portfolio management should clearly communicate portfolio
objectives such as growth targets, utilization, rate of return
hurdles, and default and loss expectations. For institutions
with significant concentrations of HELs or HELOCs, limits
should be established and monitored for key portfolio
segments, such as geographic area, loan type, and higher
risk products.

Stress testing for portfolios – Financial institutions with
home equity concentrations as well as higher risk portfolios
are encouraged to perform sensitivity analysis on key
portfolio segments. This type of analysis identifies possible
events that would increase risk within a portfolio segment or
for the portfolio as a whole. Institutions should consider
stress tests that incorporate interest rates increases and
declines in home values. Since these events often occur
simultaneously, the Agencies recommend testing for these
events together.
Operations, Servicing, and Collections
Effective procedures and controls should be maintained for
such support functions as perfecting liens, collecting
outstanding loan documents, obtaining insurance coverage
(including flood insurance), and paying property taxes.
Credit risk management should oversee these support
functions to ensure that operational risks are properly
controlled. For example:
Lien recording – institutions should take appropriate
measures to safeguard their lien position. They should
verify the amount and priority of any senior liens prior to
closing the loan.

Management information systems – By maintaining
adequate credit management information systems (MIS), a
financial institution can segment loan portfolios and
accurately assess key risk characteristics. The MIS should
also provide management with sufficient information to
identify, monitor, measure and control home equity
concentrations. Financial institutions should periodically
assess the adequacy of their MIS in light of growth and
changes to their appetite for risk.

Problem loan workouts and loss mitigation strategies –
Financial institutions should have established policies and
procedures for problem loan workouts and loss mitigation
strategies. Policies should be in accordance with the
requirements of the FFIEC’s “Uniform Retail Credit
Classification and Account Management Policy,” issued
June 2000.

Policy and underwriting exception systems – Financial
institutions should have a process for identifying,
approving, tracking, and analyzing underwriting exceptions.
Reporting systems that capture and track information on
exception, both by transaction and by relevant portfolio
segments facilitate the management of a portfolio’s credit
risk.

More financial institutions are issuing HELOC mortgagebacked securities (i.e. securitizing HELOCs). Although
such secondary market activities can enhance credit
availability and an institution’s profitability, they also pose
certain risk management challenges. An institution’s risk
management systems should address the risks of HELOC
securitizations.

High LTV Monitoring – To clarify the Agencies’ real estate
lending standards regulations and interagency guidelines,
the Agencies issued “Interagency Guidance on High LTV
Residential Real Estate Lending” (HLTV guidance) in
October 1999. The HLTV guidance clarified the
“Interagency Real Estate Lending Guidelines” and the
supervisory loan-to-value limits for loans on one- to fourfamily residential properties. This statement also outlined
controls that the Agencies expect financial institutions to
have in place when engaging in HLTV lending.

Conclusion
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Secondary Market Activities

Home equity lending is an attractive product for many
homeowners and lenders. The quality of these portfolios,
however, is subject to increased risk if interest rates rise and
home values decline. Sound underwriting practices and
effective risk management systems are essential to mitigate
this risk.
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In this issue, check the “Special Focus” section for FAQs on appraisal practices and procedures. Next, turn to “Judical
Spotlight” for a case that may have impact on your dealings with powers of attorney. The “Regulatory Spotlight” follows
with information on CRA, 529 savings accounts and Regulation Z. And, finally, read the “Compliance Notes” for a new
DFI rule regarding discrimination in lending.

SPECIAL FOCUS
Frequently Asked Questions Regarding Real
Estate Appraisal Practices and Procedures.
Notice No. 2005-13
Introduction
The following article consists of selected questions and
answers from the document entitled “Frequently Asked
Questions on the Appraisal Regulations and the Interagency
Statement on Independent Appraisal and Evaluation
Functions” issued on March 22, 2005, by the Office of the
Comptroller of the Currency, the Board of Governors of the
Federal Reserve System, the Federal Deposit Insurance
Corporation, the Office of Thrift Supervision and the
National Credit Union Administration (collectively, the
“Agencies”). This guidance is very helpful to financial
institutions in reviewing practices on selecting appraisers,
ordering appraisals, accepting transferred appraisals and
other related topics.
When reading through the questions below, it is important
to note that the Agencies prepared this document to not only
provide guidance but also to raise awareness of, and
underscore their concerns regarding, appraiser and appraisal
independence as it relates to mortgage fraud and other such
crimes.
Selecting An Appraiser and Ordering An Appraisal
2. A regulated institution plans to make a construction
loan to a tract developer to build10 homes. Is it permissible
for the developer to order appraisals on the properties and
use them to support the construction loan request? Could
the developer select an appraiser from the lender’s
approved appraiser list and in turn submit the appraiser’s
name to potential permanent lenders?
A: No, the regulated institution may not accept a borrowerordered appraisal and may not allow the borrower to select
an appraiser from its approved appraiser list.

3. Who should be considered the loan production staff for
purposes of achieving appraiser independence? Could
loan production staff select an appraiser?
A: The loan production staff consists of those responsible
for generating loan volume or approving loans, as well as
their subordinates. This would include any employee whose
compensation is based on loan volume. Employees
responsible for the credit administration function or credit
risk management are not considered loan production staff.
Loan production staff should not select appraisers.
However, in a small or rural institution or branch, the only
individual qualified to analyze the real estate collateral may
also be a loan officer, other officer, or director of the
institution. To ensure their independence, such lending
officials, officers, and directors should abstain from any
vote or approval involving loans for which they engaged the
appraiser, reviewed the appraisal, or performed an
evaluation.
4. What information should the regulated institution
provide to the appraiser upon engagement?
A: The regulated institution should provide the property’s
address, its description, and any other relevant information.
The regulated institution may also provide a copy of the
sales contract for purchase transactions. However, the
information provided by the regulated institution should not
unduly influence the appraiser or in any way suggest the
property’s value. The regulated institution and the appraiser
should agree on the scope of the appraisal in advance,
consistent with the Uniform Standards of Professional
Appraisal Practice (USPAP) and the agencies’ appraisal
regulations and interagency guidelines.
5. When selecting residential appraisers, may loan
production staff use a revolving preapproved appraiser
list, provided the list is not under their control?
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A: Yes, loan production staff may use a revolving, boardapproved list to select a residential appraiser, provided the
development and maintenance of the list is not under their
control. Staff responsible for the development and
maintenance of the list should be independent of the loan
production process. In developing the list, a regulated
institution should consider the knowledge and expertise of
the selected appraiser for a given assignment. For example,
the list should indicate the qualifications of the appraiser to
perform appraisals in particular markets and on various
types of residential property transactions. If the next
available name on the list is not selected, the departure
should be properly documented in the credit file. The
administrative procedures should include a process for
qualifying an appraiser for initial placement on the list as
well as for periodic monitoring of the appraiser’s
performance to assess whether to retain an appraiser on the
list. Further, there should be periodic internal review of the
appraiser selection process to ensure that appropriate
procedures are being followed and that controls exist to
ensure independence.
Accepting A Transferred Appraisal
10. Can an appraisal be transferred from one lender to
another and, if so, under what circumstances?
A: A regulated institution may accept an appraisal
transferred from another regulated institution or from a
financial services institution (that is, a non-regulated
institution), provided 1) the appraiser is engaged directly by
the institution transferring the appraisal, 2) the appraiser has
no direct or indirect interest in the property or transaction,
3) the existing appraisal or evaluation remains valid, and 4)
the regulated institution determines that the appraisal
conforms to the agencies’ appraisal requirements and
interagency guidelines and is otherwise appropriate. (A
financial services institution describes entities that provide
services in connection with real estate lending transactions
on an ongoing basis.) Regulated institutions are expected to
perform a more thorough review when accepting an
appraisal from another financial services institution to
confirm that the appraisal complies with the regulation and
has sufficient information to support the lending decision.

Moreover, the regulated institution accepting the appraisal
should determine whether appropriate documentation is
available to confirm that the financial services institution
(not the borrower) ordered the appraisal.
13. May an appraisal be routed from one lender to a
regulated institution via the borrower?
A: A regulated institution cannot accept an appraisal from
the borrower unless the regulated institution can confirm
that the appraisal was in fact ordered by another regulated
institution or financial services institution. In accepting the
appraisal, the regulated institution must also confirm that
the appraiser is independent of the transaction and that the
appraisal conforms to the agencies’ appraisal regulations
and is otherwise acceptable.
14. Can a borrower pay the appraiser directly for an
appraisal that is ordered by the lender?
A: Since the regulated institution has engaged the appraiser
for its services, the regulated institution should be the party
to remit payment to the appraiser. The regulated institution
may seek reimbursement from the borrower for the cost of
the appraisal. However, the borrower may not recommend
an appraiser to the institution or select the appraiser.
17. Can the regulated institution accept an appraisal
prepared by an appraiser who is engaged by a financial
services institution with whom the appraiser has an
affiliated business relationship?
A: The business relationship between the financial services
institution and the appraiser may not necessarily violate the
independence requirement of the agencies’ appraisal
regulations. However, the agencies’ appraisal regulations do
not permit a regulated institution to accept an appraisal in
which the appraiser has a direct or indirect interest, financial
or otherwise, in the property or the transaction. The
regulated institution should evaluate the financial services
institution’s controls to ensure independence and that there
is appropriate separation of responsibilities and reporting
lines between the appraiser and the financial services
institution’s lending function.
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18. How can a regulated institution ensure appraiser
independence when accepting an appraisal prepared for a
financial services institution?
A: Documentation (that is, an engagement letter) should be
available to indicate that the financial services institution
(not the borrower) ordered the appraisal and that the
appraiser has no direct or indirect interest, financial or
otherwise, in the property or the transaction. The original
lender’s engagement letter to the appraiser should be made
part of the appraisal report to provide additional information
on the identity of the client in order to ensure independence
in the appraisal process.
Evaluation and Other Appraisal Topics
22. Can an otherwise qualified individual prepare an
evaluation of a property securing a loan that will be
approved by his/her direct supervisor? Can one officer
perform an evaluation for another if they are both
members of a loan committee, provided the evaluating
officer abstains from voting? Could the lending officer or
branch manager in a small, regulated institution perform
the evaluation if he/she abstains from the final loan
approval?
A: To maintain independence, the individual preparing an
evaluation should not directly report to someone involved in
loan production. In a small, regulated institution where
absolute lines of independence cannot be achieved, one
officer may perform an evaluation for another as long as the
evaluating officer abstains from the lending decision.
25. Does a tax-assessment value from the local taxing
authority constitute an evaluation? Can a loan officer who
approves and/or recommends a loan conduct an
evaluation if the market value that the officer develops in
the evaluation does not exceed the tax-assessment value?
A: A value from the taxing authority alone is insufficient to
be considered an evaluation. An evaluation report should
include calculations, supporting assumptions, and, if
utilized, a discussion of comparable sales. If tax assessment
information is used as part of an evaluation, the regulated
institution should document the facts and analysis used to
demonstrate that there is a valid correlation between the
assessed values of the taxing authority and the property’s
market value. In addition, an evaluation should describe the
real estate collateral, its condition, and its current and
projected use.

A regulated institution should ensure that an individual who
performs an evaluation is independent of the loan
production function. Simply restricting the size of a
transaction to less than the tax-assessed value alone does not
comply with the agencies’ appraisal regulations or the
interagency guidelines, which address standards of
independence. (See “Independence of the Appraisal and
Evaluation Function” in the interagency guidelines.)
Conclusion
The questions above highlight several key points. First, it is
necessary for institutions to have written engagement letters
with appraisers. Second, for those loans where only an
evaluation is needed rather than a full appraisal, the need to
maintain independence still applies.
Finally, the questions focus on the fact that a borrower
should not be selecting an appraiser, and the financial
institution’s loan production staff should not be selecting
appraisers unless they use a revolving, board-approved list
(not developed or maintained under the control of the loan
production staff) to select the appraiser.
The specific interpretation by regulators of what is meant by
“revolving” is unclear. The answer given in Question 5
above implies that a regular rotation through the
institution’s list should occur and if the next name on the list
is not selected, there should be documentation as to why.
Certainly if the next name on the list is not an individual
qualified to conduct an appraisal for the specific transaction
at hand, then that person need not be chosen simply because
they are next on the list. Appropriate documentation should
be made as to why that person was not chosen. This answer
assumes there is a central decision point for appraisal
selection and if that is not the case in your institution, WBA
believes you should discuss the matter with your primary
federal regulator to determine the most efficient and
practical means of managing a list among several different
decision points.
In addition, the March 2005 FAQs document should be
reviewed in connection with existing law and guidance,
most notably the Interagency Appraisal and Evaluation
Guidelines dated October 27, 1994, and the joint statement
“Independent Appraisal and Evaluation Functions” dated
October 28, 2003. The complete March 2005 FAQs
document may be obtained from the FDIC’s website at:
www.fdic.gov/news/news/financial/2005/fil2005.html.
The 1994 and 2003 guidance documents may be obtained
from FDIC’s website at: www.fdic.gov/news/news/
financial/2003/fil0384.html.
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While the end of the year approaches, the compliance world is as busy as ever. In this issue, read in “Special Focus” an article
outlining legislation of interest. Next, look to “Judicial Spotlight” for a case involving guardianship and joint accounts. Then,
turn to “Regulatory Spotlight” for information on an FDIC final rule regarding independent audits. And finally, read
“Compliance Notes” for the 2006 escrow interest rate, and new bank endorsement standards under Regulation CC which are
effective in January.

SPECIAL FOCUS
Legislation of Interest
Notice No. 2005-14
There are a variety of bills that have been through the
legislature this session that will go into effect soon or are
already in effect now. This article will review those of most
significant interest to the banking industry.

partner, member, shareholder or beneficiary shall pay a
withholding tax.” The amount of the tax imposed under the
new law to be withheld from the income distributable to
each non-resident partner, member, shareholder, or
beneficiary (hereinafter referred to as “member”) is equal to
the non-resident member’s share of income attributable to
this state, multiplied by the following:
1.

For an individual, an estate or a trust, the highest tax
rate for a single individual for the taxable year under
s. 71.06 (currently 6.75%).

2.

For a partnership, limited liability company, or a
corporation, the highest tax rate for the taxable year
under s. 71.27 (currently 7.9%).

Withholding from Non-resident Members of PassThrough Entities
2005 Wisconsin Act 25 (the budget bill) created a new
section of the tax code, Section 71.775, Wis. Stats., relating
to withholding from non-resident members of pass-through
entities. The purpose of the new law is to require a passthrough entity to pay withholding taxes on Wisconsin
income allocable to non-resident members. During the
budget debate, WBA asked the Governor to veto this
provision from the bill, arguing that it was “unorthodox”
and imposed a “new and burdensome regulation on
Wisconsin businesses.” Unfortunately, the provision
remained in the budget bill that was signed by Governor
Doyle, and is effective for tax years beginning January 1,
2005.
In the new law, a “pass-through entity” is defined to mean a
partnership, a limited liability company, a tax-option
corporation (including S-corporations), an estate, or a trust
that is treated as a pass-through entity for federal income tax
purposes. A “non-resident” means an individual who is not
domiciled in Wisconsin; a partnership, limited liability
company, or corporation whose commercial domicile is
outside the state, and an estate or a trust that is a nonresident under s. 71.14(1) to (3m).
The law states that “for the privilege of doing business in
Wisconsin, or deriving income from property located in
Wisconsin, a pass-through entity that has Wisconsin income
for the taxable year that is allocable to a non-resident

A pass-through entity that is also a member of another passthrough entity is subject to withholding under this law and
shall pay the tax based on the share of income that is
distributable to each of the entity’s non-resident members.
There are certain exemptions from these requirements set
forth in the new law. A non-resident member’s share of
income from the pass-through entity that is attributable to
Wisconsin shall not be included in determining the
withholding described above if any of the following applies:
1.

The member is exempt from taxation under Chapter 71.
For purposes of this exemption, the pass-through entity
may rely on a written statement from the member
claiming to be exempt from taxation under Chapter 71,
if the pass-through entity attaches a copy of the
statement to its return for the taxable year and if the
statement specifies the name, address, federal employer
identification number, and reason for claiming an
exemption for each member claiming to be exempt
from taxation under Chapter 71.

2.

The member has no Wisconsin income other than his or
her share of income from the pass-through entity that is
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attributable to Wisconsin and his or her share of such
income is less than $1,000.
A pass-through entity that is a joint venture is also not
subject to the withholding requirements set forth above if
the pass-through entity has elected not to be treated as a
partnership under section 761 of the Internal Revenue Code.
Finally, a pass-through entity that is a publicly traded
partnership, as defined under section 7704(b) of the Internal
Revenue Code, that is treated as a partnership under the
Internal Revenue Code, is not subject to the withholding
requirements outlined above if the entity files with the
Wisconsin Department of Revenue (Department) an
information return that reports the name, address, taxpayer
identification number, and any other information requested
by the Department for each unit holder with an income in
Wisconsin from the entity in excess of $500.
Each pass-through entity that is subject to the withholding
requirements shall pay the amount of the tax withheld to the
Department no later than the 15th day of the 3rd month
following the close of the taxable year for tax-option
corporations; or, for partnerships, limited liability
companies, estates, and trusts, the 15th day of the 4th month
following the close of the taxable year.
A pass-through entity that pays the tax withheld under the
law is not subject to an underpayment of estimated tax
under s. 71.09 or 71.29, if 90% of the tax that is due for the
current taxable year is paid by the unextended due date or if
100% of the tax that is due for the prior taxable year is paid
by the unextended due date and the prior taxable year was a
12-month period. Interest at the rate of 12% will be imposed
on the unpaid amount of the tax withheld during any
extension period and interest at the rate of 18% will be
imposed on the unpaid amount of the tax withheld for the
period beginning with the extended due date and ending
with the date that the unpaid amount is paid in full.
On or before the due date, a pass-through entity is required
to notify annually each of its non-resident members of the
amount of the tax withheld that the pass-through entity paid
on the non-resident members behalf. The pass-through
entity is required to provide a copy of the notice to the
Department with the return that it files for the taxable year.
The non-resident member may claim a credit as prescribed

by the Department on his or her Wisconsin income or
franchise tax return for the amount withheld on his or her
behalf.
Any tax withheld shall be held in trust and a pass-through
entity subject to withholding shall be liable to the
Department for payment of the tax withheld. No member
shall have any right of action against the pass-through entity
with respect to any amount withheld and paid in compliance
with this new law. If a pass-through entity fails to withhold
tax as required, the entity shall be liable for any tax, interest
and penalties. If a non-resident member of the pass-through
entity files a return and pays the tax due, the pass-through
entity shall not be liable for the tax, but shall be liable for
any interest and penalties otherwise applicable for failure to
withhold.
WBA encourages members affected by this new law to
consult with their tax advisor.
Prepayment Penalty Changes
Assembly Substitute Amendment 1 to 2005 Assembly Bill
456 seeks to make changes to Wisconsin’s law relating to
prepayment penalties on certain variable rate mortgage
loans secured by a first lien or equivalent security interest
on the borrower’s principal residence. The bill has passed
the Assembly and is awaiting passage in the Senate, having
already passed out of a Senate committee. It is expected that
the bill will pass the Senate and be signed by the Governor.
Once that occurs, the effective date for the new law is 10
days after publication date. Since the period from passage to
enactment will be short, this article is intended to give you
an advance preview of the new law’s requirements.
Specifically, this law, which creates sec. 138.056 (3m), Wis.
Stats., prohibits a lender from including a prepayment
penalty in a variable rate loan using an approved index
unless all of the following are satisfied:
1. The lender also makes variable rate loans without
prepayment penalties and the lender provides the
borrower with a written statement that the lender also
makes variable rate loans without prepayment penalties.
2. At the time of the offer of the variable rate loan, the
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borrower acknowledges, in writing, receipt of the
statement specified in 1 above. The WBA is in the
process of developing a form to help bankers comply
with this requirement.

website at www.legis.state.wi.us/2005/data/AB456ASA1.pdf or WBA’s Tiffyn Riese at 608/441-1207 or
triese@wisbank.com.
Debt Cancellation Contracts

3. The penalty is limited to prepayment that is made within
3 years of the date of the loan.
4. The prepayment is not made in connection with the sale
of a dwelling or mobile home securing the loan.
It is important to note that this change in the law practically
affects only state-chartered savings and loan association and
savings banks that offer variable rate loan products using an
approved index. Federally chartered savings and loan
associations and savings banks will continue to follow the
Office of Thrift Supervision’s rules in the Alternative
Mortgage Transaction Parity Act (AMTPA), which allow
for prepayment penalties with no requirement to offer a
different product. Commercial banks that opt-in to the
Office of the Comptroller of the Currency’s AMTPA rules
when offering a variable rate loan product will also then
follow federal law, again allowing for a prepayment penalty
provision with no requirement to offer a different product.
A copy of the bill may be obtained from the Legislature’s

As has been reported in other WBA publications, WBA was
instrumental in the passage of rules relating to debt
cancellation contracts and debt suspension agreements by
the Department of Financial Institutions (DFI). The
objective of the rule is to authorize Wisconsin-chartered
banks, savings banks and savings and loan associations to
provide debt cancellation contracts and debt suspension
agreements in the same manner that such products are
provided by federally-chartered banks, savings banks and
savings and loan associations. The rule provides definitions,
identifies prohibited practices, and sets forth certain
requirements regarding fees, disclosures and safety and
soundness practices. The rules will be effective April 1,
2006. A more detailed article regarding the new rules will
appear in the February issue of the WBA Compliance
Journal. In the meantime, a copy of the new rules may be
obtained from DFI’s website at www.wdfi.org or WBA’s
Tiffyn Riese at 608/441-1207 or triese@wisbank.com.

JUDICIAL SPOTLIGHT
Guardian May Stand in Shoes of Joint Owner.
In a succession of court proceedings beginning in 2002, the
Wisconsin Court of Appeals affirmed in 2004 the trial
court’s determination that an accountholder intended her
sons have access to jointly-owned accounts only after her
death. In Matter of Guardianship of Emma W.: Family
Services, Inc. of Barron County v. Paul W. And Gary W.,
the question on appeal was whether four CDs were joint
accounts and, therefore, accessible by all named joint
accountholders. The court found there was clear and
convincing evidence proving the ward did not intend joint
ownership. The facts of the case are as follows.
In 1997, Emma established four CDs. Two of the CDs were
titled in her name with her son Paul’s name as “or” accounts
and two titled in her name with her son Gary’s name, also
as “or” accounts. Written on the CDs was: “When two or
more depositors are named on the certificate, they will be
considered joint depositors with rights of survivorship
unless otherwise stated herein.” No other language was
otherwise stated in the CDs. Emma kept the CDs in her safe
deposit box to which neither Paul or Gary had access.
In early 2002, Emma became incompetent and was placed
in a nursing home. Family Services, as Emma’s guardian,
removed the CDs from her safe deposit box, took

possession of them and filed an inventory with the trial
court showing the CDs as estate assets. In June 2002,
Family Services was notified that Paul and Gary had
withdrawn the CD funds by signing an “indemnification
form” at the bank indicating the CDs were lost. Both sons
and the bank knew the CDs were not lost.
Family Services filed a petition requesting return of the
funds. In a 2002 decision, the trial court held both Paul and
Gary were joint owners of the respective CDs with their
mother, and as such had full legal authority to cash the CDs
regardless of Family Services guardianship appointment.
The trial court held that Paul and Gary as joint owners had
full authority to withdraw the funds. Family Services
appealed, arguing the trial court erred when it did not allow
Family Services to present evidence of Emma’s intent to
restrict Paul and Gary from withdrawing funds from the
accounts until she died. In a 2003 decision, the Wisconsin
Court of Appeals agreed with Family Services and
remanded the case to the trial court for an evidentiary
hearing on Emma’s intent.
On remand, Family Services presented various witnesses,
including Emma’s personal banker who testified she
discussed establishing CDs with Emma about one month
prior to the date the CDs were actually opened. Though the
banker did not actually open the CDs, she did testify that it
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This month’s issue of WBA Compliance Journal reviews two very important and timely concerns related to revised UCC
Article 9 on secured transactions. In addition, WBA announces the availabilty of its anti-fraud network to all members at no
additional cost. Finally, the “Questions and Answers” section offers guidance on Subchapter I of Wisconsin’s Chapter 428
related to certain mortgage loans.

SPECIAL FOCUS
UCC Article 9 Transition Issues

iii. The transaction’s proper place of filing did not change.

Notice No. 2006-1

If the proper place for filing was changed as a result of
revised Article 9, then the issue discussed below is not
relevant as those transactions require a secured party to file
an “initial financing statement in lieu of continuation
statement” (an “in lieu” filing) under revised section
409.706, Stats. This “in lieu” filing must be made in the
jurisdiction whose law governs perfection under revised
Article 9.

This Notice addresses two separate and distinct issues
concerning Uniform Commercial Code (UCC) financing
statement filings made before July 1, 2001. The first issue
relates to the timing of filing continuation statements. The
second relates to debtor name and certain other information
on continuation statements.
I.

Timing of Filing Continuation Statements

Revised Article 9 of the UCC has been in effect in
Wisconsin since July 1, 2001, yet aspects of former Article
9 still have legal effect generally until June 30, 2006. What
follows is a detailed review of an issue that is now arising
because one of the transition rules enacted as part of revised
Article 9 is susceptible to more than one interpretation. In
fact, many financial institutions recently received a postcard
advisory from the Wisconsin Department of Financial
Institutions (DFI) making secured parties generally aware of
the issue. In addition to this article, WBA has scheduled a
phone seminar for April 11, 2006, where John Knight and
Rose Oswald Poels will address the transition rule issue as
well as provide a review of revised Article 9. Visit the
WBA website at www.wisbank.com for more information
and to register.

The following analyzes the issue for the “affected”
transactions. Revised section 409.705(3), Stats., provides
that a financing statement that was effective under former
Article 9 remains effective under revised Article 9 (even if
the financing statement was filed in a jurisdiction that is not
the jurisdiction whose law governs perfection under revised
Article 9). The period of effectiveness of such a financing
statement under revised Article 9 is limited, though. Section
409.705(3), Stats., goes on to provide that a pre-effectivedate financing statement ceases to be effective under revised
Article 9 at the earlier of:
(i) The time the financing statement would have ceased to
be effective under the law of the jurisdiction in which it
was filed; or
(ii) June 30, 2006 (the “cutoff date”).

It is important to note that the category of transactions
potentially affected by the transition rule issue is a rather
small one. In order for a transaction to be affected, all of the
following must apply:

As the cutoff date approaches, secured parties must plan
carefully to assure the perfected status of their security
interests that remained effective under section 409.705(3),
Stats., continues after the cutoff date.

i.

The specific issue in question is an interpretive one
concerning the further continuation of certain financing
statements that were continued during the first half of 2001
in the same office in the same state, as required by revised
Article 9. The various legal interpretations are too complex
to review here. Despite those differing legal interpretations,
in order for secured parties to avoid any potential risk of an

The transaction was perfected by filing (as opposed to
some other method like possession or control); and

ii. The transaction was dependent for perfection on a
financing statement the effectiveness of which was
continued by the filing of a continuation statement
during a particular time frame — January 1 - June 30,
2001; and
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untimely (and, therefore, ineffective) continuation, secured
parties should file a new continuation statement during what
is a diminishing “safe harbor window.” This safe harbor
window is a period that begins, at most, six months before
the effectiveness of the financing statement that would
otherwise lapse and ends on June 30, 2006. It should be
noted, however, that this safe harbor window for filing a
continuation statement does not provide the full six-month
period for filing continuation statements contemplated by
both former Article 9 and section 409.515(4), Stats., of
revised Article 9.
The specific financing statements affected by this
diminishing period of time in 2006 are, again, those where a
continuation statement was filed under former Article 9 so
that they would lapse between July 1, 2006 and December
31, 2006, under the rules of former Article 9. These
continuation statements would have been filed before July
1, 2001 under former Article 9 and its prevailing 6 month
rule. Continuation of this security interest requires the filing
of another continuation statement no earlier than the date at
which former Article 9 would have allowed the filing of a
continuation statement but no later than the cutoff date in
revised Article 9. As a result, application of the cutoff rule
in section 409.705(3), Stats., would lead to the conclusion
that affected financing statements would cease to be
effective on the cutoff date — before the expiration of that
five year period. In effect, the later a financing statement
would have lapsed in 2006 under former Article 9, the
shorter the safe harbor window becomes for filing the
continuation statement between January 1, 2006 and June
30, 2006.

Example 2. A continuation statement for a filing that would
have lapsed November 1, 2001 is filed May 1, 2001. Under
former Article 9, perfection of the security interest would
lapse November 1, 2006. A continuation statement filed no
earlier than May 1, 2006 and no later than June 30, 2006
must be made in order to continue the perfection of this
interest.
Example 3. A continuation statement for a filing that would
have lapsed December 30, 2001 is filed on June 30, 2001.
Under former Article 9, perfection of the security interest
would lapse on December 30, 2006. A continuation
statement filed no earlier than June 30, 2006 and no later
than the same date of June 30, 2006 must be made in order
to continue perfection of this interest.
While Example 3 is extreme, it clearly illustrates just how
short the safe harbor window for filing a continuation could
be for an affected transaction.

The following examples illustrate this issue:

So long as a secured party files its continuation statement no
earlier than six months before the date on which the
effectiveness of the affected financing statement would have
ceased under former Article 9 (in order for the continuation
statement to be timely if the cutoff date of section 409.705
(3)(b) does not apply), but no later than June 30, 2006 (in
order to be timely if the cutoff date does apply), its
continuation statement will be timely under any of the legal
interpretations. Accordingly, secured parties in this situation
are well-advised to file their continuation statements for
affected financing statements during the “safe harbor
window” described above to avoid litigation and
uncertainties that could otherwise arise from interpretative
difficulties.

Example 1. A continuation statement for a filing that would
have lapsed August 1, 2001 is filed March 1, 2001, all
properly under former Article 9. Under former Article 9,
perfection of the security interest would lapse August 1,
2006. The filing of a continuation statement no earlier than
March 1, 2006 and no later than June 30, 2006 must be
made in order to continue the perfection of this interest.

To conclude, remember that the duration of the safe harbor
window will vary depending on when the effectiveness of
the affected financing statement would have ceased under
former Article 9. The later that the effectiveness would have
ceased under former Article 9, the shorter the window is. In
an extreme case, as noted in Example 3, the safe harbor
window could be as short as one day.
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While there may be a legislative solution to this problem
forthcoming, secured parties should not wait for that. Again,
despite the various interpretations that could be made of this
statute, the safe harbor solution of timely filing a
continuation statement as described above is the best
solution to protect a secured party’s filing. This means that
secured parties (especially those that rely on automated or
other calendaring systems programmed to remind them of
the necessity to continue the effectiveness of such filings
only shortly before the expiration of that five-year period)
must review all financing statements to determine if any fall
into the “affected transaction” category, and make the
necessary continuation statement filing within the safe
harbor window.
II. Debtor Name and Continuation Statements
As a reminder, since Revised UCC Article 9 went into
effect in Wisconsin on July 1, 2001, secured parties that file
a continuation statement on a pre-effective date financing
statement with DFI receive a warning related to debtor’s
name when using DFI’s Instant UCC online system. As
WBA understands it, the warning essentially states that the
continuation statement is “not Article 9 compliant, meaning
debtor’s name fails to meet statutory requirements.”
Revised Article 9 requires that several pieces of information
be present in a filing in order for the filing to be legally
sufficient for recording purposes. First, under sec. 409.502
(2), Stats., a financing statement for UCC collateral other
than real property is sufficient if it provides the name of the
debtor, the name of the secured party or a representative of
the secured party, and indicates the collateral covered by the
financing statement. In addition to this section, there are
other requirements set forth in section 409.516, Stats., that
must be present in a filing in order for the filing to be
effective. Of particular note, these additional requirements
include that the filing indicate whether the debtor is an
individual or an organization. Then, if the debtor is an
organization, the filing must also state the type of
organization, a jurisdiction of organization for the debtor,
and an organizational ID number or indicate that the debtor
has none. Former Article 9 did not require this additional
debtor information.
As a result, when a secured party is attempting to simply
continue a pre-effective date filing using DFI’s Instant UCC
online system, and all information otherwise is accurate and
complete, WBA understands that the system generally
accepts the filing but raises the warning message described
above. At that point, the secured party must decide if an
amendment to its filing is warranted. This warning message
occurs because the system does not allow filers to add
information to a continuation filing. It is important to note
that filers using paper UCC forms rather than the online
system must also consider whether their pre-effective date
financing statements warrant amendment. Thus, whether
using the online system or paper, if filers determine that this

additional debtor information should be added to a preeffective date filing, an amendment containing the new
information must be filed along with a separately filed
continuation. Filers simply are not permitted to file an
amendment and a continuation on the same online form or
paper form. DFI requires that a separate filing be made for
each type of action taken.
Technically, the absence of this additional debtor
information means the filing is not compliant with revised
Article 9 and could be a reason for a filing office, like DFI,
to refuse to accept the filing of such a continuation
statement; however, revised Article 9 gives both a filing
office and filers some flexibility in this regard. Specifically,
the law provides that a filed financing statement is still
effective, even if the filing office (DFI in this case) is
required to refuse to accept it for filing but nonetheless still
accepts the filing, so long as the financing statement
satisfies section 409.502 (1) and (2), Stats. Consequently,
for UCC collateral other than real property (note section
409.502(2) contains additional requirements which must be
met for a real property financing statement to be effective),
the filing will be effective pursuant to the provisions of
section 409.520(3), Stats., so long as the debtor’s name,
secured party’s name, and collateral description are
identified.
As WBA understands it, the issue described above will not
arise when filing an “in lieu of financing statement.”
Secured parties are encouraged to consult with their legal
counsel to determine if their pre-effective date financing
statements should be amended with the debtor information
earlier described.

FinCrime.com Anti-Fraud Network Free to All
WBA Member Institutions
Notice No. 2006-2
Financial crimes against Wisconsin banks and their
customers are increasing, according to the results of two
recent WBA member surveys. One of the best
countermeasures is for banks and law enforcement to
rapidly share information on criminal activity. That is why
WBA is now making access to FinCrime.com, the
Midwest’s leading financial crimes network, free to all
member institutions. One of the most appealing features of
FinCrime.com is its e-mail alert system that notifies
subscribers either by region or statewide of crimes against
financial institutions. The alert system allows banks to stay
a step ahead of the latest scam, which will reduce losses and
lead to more arrests. To take advantage of this powerful
anti-crime tool, go to www.fincrime.com and complete the
registration form by following the link at the top of the
page. The more Wisconsin banks use FinCrime.com, the
more effective crime deterrent it will be. If you have any
questions, contact WBA’s Rose Oswald Poels at 608/4411205 or ropoels@wisbank.com.
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While there may be a legislative solution to this problem
forthcoming, secured parties should not wait for that. Again,
despite the various interpretations that could be made of this
statute, the safe harbor solution of timely filing a
continuation statement as described above is the best
solution to protect a secured party’s filing. This means that
secured parties (especially those that rely on automated or
other calendaring systems programmed to remind them of
the necessity to continue the effectiveness of such filings
only shortly before the expiration of that five-year period)
must review all financing statements to determine if any fall
into the “affected transaction” category, and make the
necessary continuation statement filing within the safe
harbor window.
II. Debtor Name and Continuation Statements
As a reminder, since Revised UCC Article 9 went into
effect in Wisconsin on July 1, 2001, secured parties that file
a continuation statement on a pre-effective date financing
statement with DFI receive a warning related to debtor’s
name when using DFI’s Instant UCC online system. As
WBA understands it, the warning essentially states that the
continuation statement is “not Article 9 compliant, meaning
debtor’s name fails to meet statutory requirements.”
Revised Article 9 requires that several pieces of information
be present in a filing in order for the filing to be legally
sufficient for recording purposes. First, under sec. 409.502
(2), Stats., a financing statement for UCC collateral other
than real property is sufficient if it provides the name of the
debtor, the name of the secured party or a representative of
the secured party, and indicates the collateral covered by the
financing statement. In addition to this section, there are
other requirements set forth in section 409.516, Stats., that
must be present in a filing in order for the filing to be
effective. Of particular note, these additional requirements
include that the filing indicate whether the debtor is an
individual or an organization. Then, if the debtor is an
organization, the filing must also state the type of
organization, a jurisdiction of organization for the debtor,
and an organizational ID number or indicate that the debtor
has none. Former Article 9 did not require this additional
debtor information.
As a result, when a secured party is attempting to simply
continue a pre-effective date filing using DFI’s Instant UCC
online system, and all information otherwise is accurate and
complete, WBA understands that the system generally
accepts the filing but raises the warning message described
above. At that point, the secured party must decide if an
amendment to its filing is warranted. This warning message
occurs because the system does not allow filers to add
information to a continuation filing. It is important to note
that filers using paper UCC forms rather than the online
system must also consider whether their pre-effective date
financing statements warrant amendment. Thus, whether
using the online system or paper, if filers determine that this

additional debtor information should be added to a preeffective date filing, an amendment containing the new
information must be filed along with a separately filed
continuation. Filers simply are not permitted to file an
amendment and a continuation on the same online form or
paper form. DFI requires that a separate filing be made for
each type of action taken.
Technically, the absence of this additional debtor
information means the filing is not compliant with revised
Article 9 and could be a reason for a filing office, like DFI,
to refuse to accept the filing of such a continuation
statement; however, revised Article 9 gives both a filing
office and filers some flexibility in this regard. Specifically,
the law provides that a filed financing statement is still
effective, even if the filing office (DFI in this case) is
required to refuse to accept it for filing but nonetheless still
accepts the filing, so long as the financing statement
satisfies section 409.502 (1) and (2), Stats. Consequently,
for UCC collateral other than real property (note section
409.502(2) contains additional requirements which must be
met for a real property financing statement to be effective),
the filing will be effective pursuant to the provisions of
section 409.520(3), Stats., so long as the debtor’s name,
secured party’s name, and collateral description are
identified.
As WBA understands it, the issue described above will not
arise when filing an “in lieu of financing statement.”
Secured parties are encouraged to consult with their legal
counsel to determine if their pre-effective date financing
statements should be amended with the debtor information
earlier described.

FinCrime.com Anti-Fraud Network Free to All
WBA Member Institutions
Notice No. 2006-2
Financial crimes against Wisconsin banks and their
customers are increasing, according to the results of two
recent WBA member surveys. One of the best
countermeasures is for banks and law enforcement to
rapidly share information on criminal activity. That is why
WBA is now making access to FinCrime.com, the
Midwest’s leading financial crimes network, free to all
member institutions. One of the most appealing features of
FinCrime.com is its e-mail alert system that notifies
subscribers either by region or statewide of crimes against
financial institutions. The alert system allows banks to stay
a step ahead of the latest scam, which will reduce losses and
lead to more arrests. To take advantage of this powerful
anti-crime tool, go to www.fincrime.com and complete the
registration form by following the link at the top of the
page. The more Wisconsin banks use FinCrime.com, the
more effective crime deterrent it will be. If you have any
questions, contact WBA’s Rose Oswald Poels at 608/4411205 or ropoels@wisbank.com.
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Turn to the “Special Focus” section of this issue to read two notices. The first addresses Notice of Right to Cure Default
practices for loans covered by the Wisconsin Consumer Act. The second discusses Wisconsin’s new debt cancellation rules.
Next, check the “Regulatory Spotlight” section for summaries on external audit engagement letters and proposed guidance on
commercial real estate lending. Finally, read the “Compliance Notes” section for procedural changes implemented by
Wisconsin’s Department of Motor Vehicles regarding name changes.

SPECIAL FOCUS
Interpretation of Long-standing Bank Practices Regarding the Use
of the Notice of Right to Cure Default Under the Wisconsin Consumer Act
Notice No. 2006-3
Several banks in attendance at the WBA Consumer Compliance Workshop conducted in November, 2005, asked questions
related to their use of the WBA Notice of Right to Cure Default given to customers under the Wisconsin Consumer Act
(“WCA”) to itemize the payments in default at the time the Notice is given and any payment coming due during the 15 day
cure period. Some banks indicated this practice was criticized during the Wisconsin Department of Financial Institutions
(“DFI”) examinations of the banks.
A.

Bank Practice.

If a consumer is in default on a consumer loan governed by the WCA and a Notice of Right to Cure Default is sent to the
consumer, it is the practice of several banks to include on the Notice any additional payment coming due during the 15 day
cure period. For example, some banks will complete the cure section of the Notice as follows:
First Example
You may cure the default(s) on or before April 9, 2005 by:
1.

⌧Paying to the creditor named below:

Late Payment …..
Late Payment …..
Late Payment …..
Delinquency Charge..
__________________
Total

$
$
$

Feb. 1, 05 $100
Mar. 1, 05 $100
$

$

6

$206*

*IF PAYMENT IS MADE AFTER APRIL 1, 2005, PLEASE ADD $100 TO THE "TOTAL" DUE LISTED ABOVE FOR THE INSTALLMENT COMING DUE ON APRIL 1, 2005, IN
THE AMOUNT OF $100.

2.

Doing the following: ____________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

Second Example
You may cure the default(s) on or before December 15, 2005 by:
1.

2.

⌧Paying to the creditor named below:

Late Payment …October 1, 2005
Late Payment …November 1, 2005
Late Payment …..
Delinquency Charge..
__________________
Total

$
$
$

$200
$200
$ 20

$

$420

⌧ Doing the following: By paying the above and if paying on or after December 1, 2005 paying the
December 1, 2005 payment in the amount of $200
_______________________________________________________________________________
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The WBA has confirmed with DFI that the two samples
described above are in compliance with the Wisconsin
Consumer Act and should not be criticized by the
examiners.

Interpretation”). DFI issued similar rules applicable to credit
unions beginning February 1, 2006. The Office of the
Comptroller of the Currency issued similar rules for
national banks in 2003.

DFI also reviewed this article and acknowledged to the
WBA that it is in agreement with the article regarding its
interpretation of the WCA. More specifically, section
425.105(2) of the WCA provides that a customer under the
WCA may cure a default by tendering the amount of all
unpaid installments due at the time of the tender, without
acceleration plus any unpaid delinquency or deferral
charges. Under the examples described above, the unpaid
installments include the installments in default at the time
the Notice is given and the installment coming due during
the 15 day cure period if the payment by the consumer to
cure the default is made after the due date of the installment
coming due during the 15 day cure period.

This Notice summarizes the new DFI Rules and DFI
Interpretation governing the sale of debt cancellation
contracts by state banks and briefly describes the rules
issued by the OCC for national banks.
DFI Rules
The DFI Rules authorizing state banks to sell debt
cancellation contracts are effective April 1, 2006. A copy of
the final DFI Rules may be obtained from the DFI website
at www.wdfi.org (DFI-Bkg 3.08). The DFI Rules are
summarized below.
A. Key Definitions.

There may be other examples of practices followed by
banks to note on the Notice the fact that a cure of the default
includes the payment of an installment coming due during
the 15 day cure period. Banks are encouraged to either
follow the two examples described above approved by DFI
or to submit its own practice to DFI for approval.

New Rules for Banks Selling Debt Cancellation
Contracts

1.

A “debt cancellation contract” is a loan term or other
contractual arrangement under which a state bank
agrees to cancel all or part of a customer’s obligation to
repay a loan upon the occurrence of a specified event.
The debt cancellation contract may be separate from or
a part of the other loan documents.

2.

A “debt suspension agreement” is a loan term or other
contractual arrangement under which a state bank
agrees to suspend all or part of a customer’s obligation
to repay a loan upon the occurrence of a specified
event. This agreement may be separate from or a part of
the other loan documents. A debt suspension agreement
does not include a deferral arrangement in which the
triggering event is the customer’s unilateral election to
defer payment or the state bank’s unilateral decision to
allow deferral of payment of the loan.

3.

A “customer” is an individual who obtains a loan from
a state bank primarily for personal, family or household
purposes.

Notice No. 2006-4
A lot has taken place in Wisconsin in the past few months
regarding the sale of debt cancellation contracts and debt
suspension agreements (all called “debt cancellation
contracts” in this Notice) by state chartered banks, savings
banks and savings and loan associations in Wisconsin (all
called “state banks” in this Notice). First, DFI published
new debt cancellation contract rules authorizing state banks
to sell debt cancellation contracts beginning April 1, 2006
(the “DFI Rules”). Second, DFI published an official
interpretation under the Wisconsin Consumer Act (“WCA”)
clarifying the sale of debt cancellation contracts by state
banks in connection with consumer credit transactions
governed by the WCA beginning April 1, 2006 (the “DFI

B. Prohibited Practices. There are several prohibited
practices under the DFI Rules:
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The WBA has confirmed with DFI that the two samples
described above are in compliance with the Wisconsin
Consumer Act and should not be criticized by the
examiners.

Interpretation”). DFI issued similar rules applicable to credit
unions beginning February 1, 2006. The Office of the
Comptroller of the Currency issued similar rules for
national banks in 2003.

DFI also reviewed this article and acknowledged to the
WBA that it is in agreement with the article regarding its
interpretation of the WCA. More specifically, section
425.105(2) of the WCA provides that a customer under the
WCA may cure a default by tendering the amount of all
unpaid installments due at the time of the tender, without
acceleration plus any unpaid delinquency or deferral
charges. Under the examples described above, the unpaid
installments include the installments in default at the time
the Notice is given and the installment coming due during
the 15 day cure period if the payment by the consumer to
cure the default is made after the due date of the installment
coming due during the 15 day cure period.

This Notice summarizes the new DFI Rules and DFI
Interpretation governing the sale of debt cancellation
contracts by state banks and briefly describes the rules
issued by the OCC for national banks.
DFI Rules
The DFI Rules authorizing state banks to sell debt
cancellation contracts are effective April 1, 2006. A copy of
the final DFI Rules may be obtained from the DFI website
at www.wdfi.org (DFI-Bkg 3.08). The DFI Rules are
summarized below.
A. Key Definitions.

There may be other examples of practices followed by
banks to note on the Notice the fact that a cure of the default
includes the payment of an installment coming due during
the 15 day cure period. Banks are encouraged to either
follow the two examples described above approved by DFI
or to submit its own practice to DFI for approval.

New Rules for Banks Selling Debt Cancellation
Contracts

1.

A “debt cancellation contract” is a loan term or other
contractual arrangement under which a state bank
agrees to cancel all or part of a customer’s obligation to
repay a loan upon the occurrence of a specified event.
The debt cancellation contract may be separate from or
a part of the other loan documents.

2.

A “debt suspension agreement” is a loan term or other
contractual arrangement under which a state bank
agrees to suspend all or part of a customer’s obligation
to repay a loan upon the occurrence of a specified
event. This agreement may be separate from or a part of
the other loan documents. A debt suspension agreement
does not include a deferral arrangement in which the
triggering event is the customer’s unilateral election to
defer payment or the state bank’s unilateral decision to
allow deferral of payment of the loan.

3.

A “customer” is an individual who obtains a loan from
a state bank primarily for personal, family or household
purposes.

Notice No. 2006-4
A lot has taken place in Wisconsin in the past few months
regarding the sale of debt cancellation contracts and debt
suspension agreements (all called “debt cancellation
contracts” in this Notice) by state chartered banks, savings
banks and savings and loan associations in Wisconsin (all
called “state banks” in this Notice). First, DFI published
new debt cancellation contract rules authorizing state banks
to sell debt cancellation contracts beginning April 1, 2006
(the “DFI Rules”). Second, DFI published an official
interpretation under the Wisconsin Consumer Act (“WCA”)
clarifying the sale of debt cancellation contracts by state
banks in connection with consumer credit transactions
governed by the WCA beginning April 1, 2006 (the “DFI

B. Prohibited Practices. There are several prohibited
practices under the DFI Rules:
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1.

A state bank cannot extend credit or alter the terms or
conditions of an extension of credit conditioned upon a
customer entering into a debt cancellation contract with
the state bank.

2.

A state bank cannot engage in any practice or use any
advertisement that is false, misleading or deceptive, or
which omits material information.

3.

A state bank must not offer debt cancellation contracts
that contain any of the following provisions:

single payment provided the state bank also offers the
customer a “bona fide” option of paying the fee in
monthly or other periodic payments.
2.

a.

b.

Terms which give the state bank the unilateral right
to modify the contract unless the modification is
favorable to the customer and is made without
additional charge to the customer, or the customer
is notified of the proposed change and is given a
reasonable opportunity to cancel the contract
without penalty before the change goes into effect.

1.

If the debt cancellation contract is terminated, including
when the customer prepays the loan, the state bank
must refund any unearned fees paid for the contract
unless the contract provides otherwise.

2.

A state bank could provide the customer with a contract
that states a refund will not be paid, but it may offer
such a contract only if it also offers the customer a
“bona fide” option to purchase a comparable contract
that provides for a refund.

3.

If a refund is required, the state bank must calculate the
refund using a method at least as favorable to the
customer as the actuarial method. The actuarial method
is defined to be a method of allocating payments made
on a loan between the amount financed and the finance
charge pursuant to which the payment is applied first to
the unpaid finance charge and the remainder is either
subtracted from, or any deficiencies added to, the
unpaid balance of the amount financed.

D. Payment of Fees for Contracts.
1.

E. Disclosures. The state bank must make certain short
form and long form disclosures to customers
purchasing debt cancellation contracts:
1.

The state bank may offer a customer the option of
paying the fee for a debt cancellation contract in a

Certain short form disclosures must be provided to the
customer describing the following:
•
•
•
•
•
•

Terms which require a lump sum, single payment
for the contract payable at the outset of the
contract, if the debt subject to the contract is a
residential mortgage loan. A residential mortgage
loan is a loan secured by 1-4 family, residential
real property. Note that this prohibition would
extend to first lien residential mortgage loans and
to second or other subordinate lien residential
mortgage loans.

C. Refunds. Refunds of fees paid for debt cancellation
contracts are required under some circumstances:

If the state bank offers the customer the option to
finance a single payment for the purchase of such
contract by adding it to the amount financed, the state
bank must disclose to the customer whether, and if so,
the time period during which the customer may cancel
the contract and receive a refund.

That the product is optional.
Lump sum payment of fee.
Lump sum payment of fee with no refund.
Refund of fee paid in lump sum.
Any additional disclosures.
Eligibility requirements, conditions and exclusions.

These short form disclosures must be made orally at the
time the state bank first solicits the purchase of a
contract by the customer.
2.

Certain long form disclosures must also be provided
relating to the following that is appropriate for the
product offered:
•
•
•
•
•
•
•
•
•

That the product is optional.
An explanation of the product.
Amount of fee.
Lump sum payment of fee.
Lump sum payment of fee with no refund.
Refund of fee paid in lump sum.
Use of card or credit line restricted.
Termination of product.
Eligibility requirements, conditions and exclusions.

These long form disclosures must be provided in
writing before the customer completes the purchase of
the debt cancellation contract. If the initial solicitation
of the customer occurs in person, the state bank must
provide the long form disclosures in writing at that
time.
3.

If the contract is solicited from a customer by
telephone, the state bank must provide the short form
disclosures orally and mail the long form disclosures,
and, if appropriate, a copy of the contract, to the
customer within three business days, beginning on the
first business day after the telephone solicitation.
February 2006
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4.

If the contract is solicited through written materials
such as mail inserts or “take one” applications, the state
bank must provide only the short form disclosures in
the written materials if the state bank mails the long
form disclosures to the customer within three business
days, beginning on the first business day after the
customer contacts the state bank to respond to the
solicitation.

5.

Disclosures provided through electronic media shall be
in a manner consistent with requirements of the
Electronic Signatures in Global and National
Commerce Act (ESIGN).

6.

The short form disclosures are required in
advertisements and promotional materials for debt
cancellation contracts unless those advertisements and
promotional materials are of a general nature describing
or listing the services or products offered by the state
bank.

7.

8.

The disclosures must be “conspicuous, simple, direct,
readily understandable, and designed to call attention to
the nature and significance of the information
provided.” The disclosures must also “be in a
meaningful form.” Examples of means that call
attention to the nature and significance of the
information provided in the disclosures are described in
the DFI Rules.
Copies of model short form and long form disclosures,
and instructions for using them may be obtained from
the DFI website at: www.wdfi.org/wca/
business_guidance/interpretive_opinions/default.htm.
Short form disclosures made in a form that are
substantially similar to the disclosures available from
DFI will satisfy the short form disclosure requirements.
Long form disclosures made in a form that are
substantially similar to the disclosures available from
DFI will satisfy the long form disclosure requirements.

F. Customer’s Election to Purchase Debt Cancellation
Contract.
1.

The state bank must obtain a customer’s written
election to purchase a debt cancellation contract and the
customer’s written acknowledgment of receipt of the
disclosures required under the DFI Rules. This election
and acknowledgment must be conspicuous, simple,
direct, readily understandable, and designed to call
attention to their significance.

2.

If the sale occurs by telephone, the customer’s election
to purchase may be made orally, provided the state
bank maintains certain procedures described in the DFI
Rules.
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3.

If a debt cancellation contract is solicited through
written materials such as mail inserts or “take one”
solicitations, and the state bank provides only the short
form disclosures in the written materials, the state bank
must mail the acknowledgment of receipt of disclosures
together with the long form disclosures to the customer
within 3 business days. The state bank may not obligate
the customer to pay for the debt cancellation contract
until the state bank has received the customer’s written
acknowledgment of receipt of disclosures, unless the
state bank follows certain procedures described in the
DFI Rules.

4.

Any election and acknowledgment by the customer
made electronically must be in a manner consistent
with the requirements of ESIGN.

G. Safety and Soundness. The state bank must manage
the risk associated with debt cancellation contracts in
accordance with safe and sound state banking practices.
This requires that the state bank establish and maintain
effective risk management and control processes over
such contracts and agreements. Such processes must
include appropriate recognition and financial reporting
of income, expenses, assets and liabilities, and
appropriate treatment of all expected and unexpected
losses associated with the products.
H. Effective Date. The DFI Rules for state banks are
effective April 1, 2006. However, certain provisions of
the DFI Rules which are comparable to the OCC Rules
for national banks that are currently subject to a delayed
effective date by the OCC are also delayed under the
DFI Rules. These provisions will become effective
when the comparable provisions of the OCC Rules
become effective. The delayed provisions of the OCC
Rules are described below in the section headed “OCC
Rules.”
DFI Interpretation
In addition to issuing the DFI Rules, DFI issued a formal
interpretation applicable to debt cancellation contracts under
the WCA effective for state banks on April 1, 2006. The
DFI Interpretation is very similar to the DFI Rules, and for
these reasons the DFI Interpretation is not further described
in this Notice except as noted below.
The DFI Interpretation authorizes state banks to enter into
debt cancellation contracts under the WCA and to charge a
fee for such contracts. The DFI Interpretation clarifies that
such fees are permitted additional charges and are not
finance charges under the WCA. The DFI Interpretation
also clarifies that such products are not insurance and
therefore should not require any insurance licenses to be
held to offer and sell such products.
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The DFI Interpretation clarifies that the rules applicable to
debt cancellation contracts sold by state banks do not apply
to credit sales or leases. Therefore, the DFI Rules and
Interpretation and all of the detailed disclosures and other
requirements of the DFI Rules and Interpretation do not
apply to the sale of GAP by automobile dealers in
connection with credit sales evidenced on motor vehicle
dealer forms such as the Consumer WBA 431. The current
rules under prior interpretations issued by DFI regarding the
sale of GAP in connection with credit sale agreements will
continue to be applicable to such contracts. The DFI
interpretations on the sale of GAP may be found on the DFI
website at: www.wdfi.org/wca/business_guidance/
interpretive_opinions/default.htm.

offers the debt cancellation contract through an unaffiliated,
non-exclusive agent, compliance with the following
provisions will not be required:
•
•

•
•

It should be noted that since DFI has determined fees for
such contracts are not finance charges under the WCA, the
refund requirements for finance charges under the WCA
would also not be applicable. However, note the refund
requirements for such fees separately imposed under the
DFI Rules and DFI Interpretation.

•

•

With respect to state banks, the DFI Interpretation
supersedes prior GAP approvals issued under the WCA by
DFI.
OCC Rules
The OCC issued substantially similar rules applicable to
national banks on September 19, 2002, effective June 16,
2003.
The OCC delayed certain provisions of the OCC Rules
indefinitely. The OCC Rules, like the DFI Rules, require a
national bank that offers a customer the option to pay a fee
for a debt cancellation contract in a single payment also
offer that customer a “bona fide” option to pay the fee on a
periodic basis. However, the periodic payment option
caused certain problems in connection with car loans made
by national banks through automobile dealers. Because of
these problems, the OCC delayed the effective date for the
requirement that a national bank offer a periodic payment
option, including the requirement to provide the long form
disclosures, in loan transactions where “unaffiliated, nonexclusive agents of a national bank offer that national
bank’s debt cancellation contract . . . in connection with
closed-end consumer credit.”
The OCC also delayed the effective date for the requirement
that a national bank offering a customer a debt cancellation
contract without a refund provision also offer that customer
a “bona fide” option to purchase a comparable contract that
provides for a refund where a debt cancellation contract is
offered through an unaffiliated, non-exclusive agent of the
national bank.
For these reasons, in connection with closed-end consumer
credit extended by a national bank where the national bank

•

Requirement to offer a periodic payment option.
Requirement that a national bank offering a
customer such a contract without a refund
provision also offer that customer a “bona fide”
option to purchase a comparable contract that
provides for a refund.
Long form disclosure requirement.
Short form disclosure requirement entitled “Lump
Sum Payment of Fee”, informing the customer that
the customer has the option to pay the fee in a
single lump sum or in periodic payments.
Short form disclosure requirement entitled “Lump
Sum Payment of Fee With No Refund” informing
the customer that the customer has the option to
purchase a contract with a refund provision.
Short form disclosure requirement called
“Additional Disclosures” indicating that the
customer will receive additional information before
being required to pay for the contract.
Requirement to obtain a customer’s written
acknowledgment of receipt of the disclosures.

The OCC expects that national banks not providing long
form disclosures will conspicuously inform customers that
they will receive a copy of the contract before they are
required to pay for the product.
DFI approved a similar delay in the effective date for the
periodic payment option set forth in the DFI Rules where
unaffiliated, non-exclusive agents of a state bank offer that
state bank’s debt cancellation contract in connection with
closed-end consumer credit.
Truth-in-Lending
Under Truth-in-Lending, if applicable, charges or premiums
paid for debt cancellation coverage that provides for
cancellation of all or part of the customer’s liability for
some or all of the customer's obligations in certain events
may be excluded from the finance charge only if certain
conditions are met. Those conditions are:
•

The debt cancellation agreement or coverage is not
required by the creditor, and this fact is disclosed in
writing.

•

The fee or premium for the additional term of coverage
is disclosed. If the term of coverage is less than the
term of the credit transaction, the term of coverage
must also be disclosed.

•

The customer signs an affirmative written request for
coverage after receiving these disclosures.
February 2006
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In addition, if the premiums for debt cancellation coverage
are financed, the payee and amount being financed must be
identified as part of the itemization of amount financed.
The separate description of the debt cancellation contract
must also be provided to the customer.
Current WBA Truth-in-Lending disclosure forms used in
connection with direct loans made by state or national banks
do not contain the specific Truth-in-Lending disclosures
required for debt cancellation agreements. The WBA is in
the process of revising its standard Truth-in-Lending
disclosure forms used in connection with direct loans to
include such disclosures, and expects some of those revised
disclosure statements to be available prior to the effective
date of the DFI Rules on April 1, 2006.

necessary to implement a program for the sale of debt
cancellation contracts. There are no standard WBA forms
available at this time for a bank to use when it engages in a
program of selling debt cancellation contracts. The
variations in the programs likely to be offered by banks
make it unlikely that standard forms could be prepared for
use by all banks.
Banks engaging in such a program are advised to rely to the
extent possible on the model disclosure forms made
available through the OCC for national banks and through
DFI for state banks. The appropriate use of those forms
required under the respective rules will go a long way
toward insulating the bank from compliance liability.

Setting Up the Program

Banks engaging in a program of offering debt cancellation
contracts should carefully review and implement all
applicable Truth-in-Lending disclosure requirements.

Any bank wishing to sell debt cancellation contracts will
most likely set that program up in cooperation with an
insurance company insuring the bank from any loss incurred
in connection with the bank’s sale of debt cancellation
contracts. Such an insurance company is likely to provide
the bank with all of the forms, practices, and procedures

The offering of debt cancellation contracts by state and
national banks will require the implementation of a fairly
intensive compliance program by those banks. The DFI
Rules and the OCC Rules are very detailed in their
requirements, and the failure to comply with those rules
may result in loss or liability for the bank.

REGULATORY SPOTLIGHT
Agencies Issue Correction on Interagency
Guidelines and OTS Final Rule.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC),
and Office of Thrift Supervision (OTS) (collectively, the
Agencies) have issued a notice of correction on the
interpretive guidance and OTS final rule published in the
Federal Register on 03/29/2005. The interpretive
guidance on the Gramm-Leach-Bliley Act (GLBA) and
the Interagency Guidelines Establishing Information
Security Standards need to be corrected. In footnote six of
the interpretive guidance, the Federal Trade Commission
citation reads 12 CFR part 314 whereas it should read 16
CFR part 314. The correction to the interpretive guidance
and final rule is effective 02/03/2006. Copies of the
correction may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
71, No. 23, 02/03/2006, 5779-5780.

Agencies Issue Interagency Advisory on
External Audit Engagement Letters.
The Office of Thrift Supervision (OTS), Board of
Governors of the Federal Reserve System (FRB), Federal
6
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Deposit Insurance Corporation (FDIC), National Credit
Union Administration (NCUA), and Office of the
Comptroller of the Currency (OCC) (collectively, the
Agencies) have issued an Interagency Advisory on the
Unsafe and Unsound Use of Limitation of Liability
Provisions in External Audit Engagement Letters
(Advisory). The Advisory informs financial institutions’
boards of directors, audit committees, and management that
they should not enter into agreements that incorporate
unsafe and unsound external auditor limitation of liability
provisions with respect to engagements for financial
statement audits, audits of internal control over financial
reporting, and attestations on management’s assessment of
internal control over financial reporting. The Advisory is
effective for engagement letters executed on or after
02/09/2006. Copies of the advisory may be obtained from
WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 71, No. 27, 02/09/2006, 6847-6855.

Agencies Seek Comment on Proposed
Commercial Real Estate Lending Guidance.
The Office of the Comptroller of the Currency (OCC),
Board of the Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC), and
Office of Thrift Supervision (OTS) (collectively, the
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Like last month’s issue of WBA Compliance Journal, the “Special Focus” section of this month’s issue contains two
notices. The first notice describes several new state laws relating to recorded documents, prepayment penalties on certain
variable rate loans and trust powers. The second notice discusses practical aspects of the federal bankruptcy law which
was enacted last year. Next, turn to the “Regulatory Spotlight” section for information on newly adopted CRA Questions
and Answers. Finally, read the “Compliance Notes” section for news on increased FDIC insurance for retirement
accounts.

SPECIAL FOCUS
RECENTLY ENACTED STATE LAWS
Notice 2006-4

Social Security Numbers Prohibited on Recorded
Documents.
On March 16, Governor Doyle signed AB 536 into law,
2005 Wisconsin Act 139, which prohibits the placement
of social security numbers on documents recorded with
the Register of Deeds. This law will apply to an
instrument presented to a register of deeds for recording
beginning March 31, 2006. Since these documents
become part of the public record, many of which are now
accessible on the Internet, the bipartisan bill was passed as
an additional measure to protect the public from identity
theft. A similar change had already been made to UCC
financing statements (which are filed with either the
Department of Financial Institutions or the Register of
Deeds) that removed the box previously requiring a social
security number be placed on the financing statement.
Specifically, the new law allows a register of deeds to not
record any instrument offered for recording if the
instrument contains the social security number of the
individual. However, if the instrument is recorded
containing an individual’s social security number because
the register of deeds did not discover it, the register of
deeds is immune from any liability that may result. Upon
discovery of such a recorded instrument, the law allows
the register of deeds to remove or obscure characters from
the social security number such that the social security
number is not discernable on the instrument. The register
of deeds also has the ability to block out a social security
number at the time such a document is first presented for
recording, prior to recording.

One key provision to the new law is that it imposes
liability on the instrument drafter to the individual whose
social security number appears on the recorded document
for any actual damages resulting from the instrument
being recorded. Consequently, financial institutions that
draft recorded documents like mortgages must ensure that
no social security number appear anywhere on the
recorded instrument to avoid this potentially significant
penalty. Copies of the new law may be found at http://
www.legis.state.wi.us/2005/data/acts/05Act139.pdf.

New Prepayment Penalty Law For Certain
Variable Rate Loans.
A new state law relating to prepayment penalties on
certain variable rate loans is effective on March 25, 2006.
Specifically, 2005 Wisconsin Act 128 repeals sec.
138.056 (3) (a); renumbers sec. 138.056 (3) (b); amends
sec.138.056 (3) (title); and creates sec. 138.056 (3m) of
the statutes.
Under the new law, loans made, refinanced, renewed,
extended, or modified on or after March 25, 2006 that are
secured by a first lien mortgage or equivalent security
interest in the borrower’s principal dwelling that is a 1-4
family dwelling and “mobile home transactions”, as
defined in sec. 138.056(1)(c), may not include a
prepayment penalty in a note evidencing a variable rate
loan using an approved index unless all of following are
satisfied:
1.

The lender also makes variable rate loans
without prepayment penalties and the lender
provides the borrower with a written statement
that the lender also makes variable rate loans
without prepayment penalties.
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2.

At the time of the offer of the variable rate loan,
and the borrower acknowledges, in writing,
receipt of the statement specified in subd. 1.

3.

The penalty is limited to prepayment that is made
within 3 years of the date of the loan.

4.

The prepayment is not made in connection with
the sale of a dwelling or mobile home securing
the loan.

It is important to note that the law remains unchanged
with regard to sec. 138.056 variable rate loans that do not
use an approved index. It is also important to remember
that the Wisconsin Consumer Act and Subch. II of Wis.
Stats. Chapter 428 prohibit prepayment penalties;
however, state law, including this new law, on
prepayment penalties may be preempted by federal law. A
financial institution should consult its legal counsel
regarding the law applicable to the institution and the
transactions into which it enters.
FIPCO® is creating a form that may be used to satisfy the
disclosure and acknowledgment requirements noted
earlier. In addition, the WBA 458 Mortgage Note is being
revised to better accommodate this new law. Both
documents should be available within the next month.

Remedial Trust Legislation.
A provision contained in remedial legislation introduced
at the request of the Wisconsin Department of Financial
Institutions provides clarity for state chartered banks
offering trust services in offices located outside the state.
The trust provisions are included in 2005 Wisconsin Act
158 and are effective April 5, 2006.
Currently, a state bank may exercise certain trust powers
with the approval of the Division of Banking (Division).
In addition, with the approval of the Division, a trust
company bank or a state bank exercising trust powers may
offer trust services at the offices of certain other financial
institutions, as long as the offices are in this state. This bill
expands the authority of the Division to allow a state bank

or a trust company bank to offer trust services at the outof-state offices of these financial institutions. The new law
may be found at http://www.legis.state.wi.us/2005/data/
acts/05Act158.pdf.

PRACTICAL ASPECTS OF THE NEW
BANKRUPTCY ACT
Notice No. 2006-5

INTRODUCTION
Five months ago, the most momentous overhaul of the
U.S. Bankruptcy Code in the last quarter century went
into effect. This article will briefly review the impact the
Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (“the Act”) has had on bankruptcy filings
since October 17, 2005. It will then discuss some of the
most important practices and procedures creditors should
implement to take full advantage of the Act. Most
importantly, it will highlight a number of traps creditors
need to avoid to minimize liability.

IMPACT OF THE ACT
Nationally, the initial response to the Act was an
unprecedented surge in bankruptcy filings. A record was
set from July 1, 2005 to September 30, 2005, for the most
filings ever during a quarter. Filings increased 36.7
percent over the same quarter in 2004. Leading the surge
were consumers rushing to file Chapter 7 before the Act
made it more difficult to do so. Chapter 7 filings increased
18.4 percent over the second quarter of 2005. However,
since then, it appears the number of bankruptcy filings has
declined sharply, though the U.S. Administrative Office
of the Courts has not yet released statistics for the fourth
quarter of 2005 or the first two months of 2006.
In Wisconsin, the response was even more dramatic. From
July through October 2004, there were a total of 8,844
bankruptcy filings in Wisconsin, which is an average of
2,211 per month. During the same period in 2005,
bankruptcy filings rose from 2,352 in July to 11,249 in
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2.

At the time of the offer of the variable rate loan,
and the borrower acknowledges, in writing,
receipt of the statement specified in subd. 1.

3.

The penalty is limited to prepayment that is made
within 3 years of the date of the loan.

4.

The prepayment is not made in connection with
the sale of a dwelling or mobile home securing
the loan.

It is important to note that the law remains unchanged
with regard to sec. 138.056 variable rate loans that do not
use an approved index. It is also important to remember
that the Wisconsin Consumer Act and Subch. II of Wis.
Stats. Chapter 428 prohibit prepayment penalties;
however, state law, including this new law, on
prepayment penalties may be preempted by federal law. A
financial institution should consult its legal counsel
regarding the law applicable to the institution and the
transactions into which it enters.
FIPCO® is creating a form that may be used to satisfy the
disclosure and acknowledgment requirements noted
earlier. In addition, the WBA 458 Mortgage Note is being
revised to better accommodate this new law. Both
documents should be available within the next month.

Remedial Trust Legislation.
A provision contained in remedial legislation introduced
at the request of the Wisconsin Department of Financial
Institutions provides clarity for state chartered banks
offering trust services in offices located outside the state.
The trust provisions are included in 2005 Wisconsin Act
158 and are effective April 5, 2006.
Currently, a state bank may exercise certain trust powers
with the approval of the Division of Banking (Division).
In addition, with the approval of the Division, a trust
company bank or a state bank exercising trust powers may
offer trust services at the offices of certain other financial
institutions, as long as the offices are in this state. This bill
expands the authority of the Division to allow a state bank

or a trust company bank to offer trust services at the outof-state offices of these financial institutions. The new law
may be found at http://www.legis.state.wi.us/2005/data/
acts/05Act158.pdf.

PRACTICAL ASPECTS OF THE NEW
BANKRUPTCY ACT
Notice No. 2006-5

INTRODUCTION
Five months ago, the most momentous overhaul of the
U.S. Bankruptcy Code in the last quarter century went
into effect. This article will briefly review the impact the
Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (“the Act”) has had on bankruptcy filings
since October 17, 2005. It will then discuss some of the
most important practices and procedures creditors should
implement to take full advantage of the Act. Most
importantly, it will highlight a number of traps creditors
need to avoid to minimize liability.

IMPACT OF THE ACT
Nationally, the initial response to the Act was an
unprecedented surge in bankruptcy filings. A record was
set from July 1, 2005 to September 30, 2005, for the most
filings ever during a quarter. Filings increased 36.7
percent over the same quarter in 2004. Leading the surge
were consumers rushing to file Chapter 7 before the Act
made it more difficult to do so. Chapter 7 filings increased
18.4 percent over the second quarter of 2005. However,
since then, it appears the number of bankruptcy filings has
declined sharply, though the U.S. Administrative Office
of the Courts has not yet released statistics for the fourth
quarter of 2005 or the first two months of 2006.
In Wisconsin, the response was even more dramatic. From
July through October 2004, there were a total of 8,844
bankruptcy filings in Wisconsin, which is an average of
2,211 per month. During the same period in 2005,
bankruptcy filings rose from 2,352 in July to 11,249 in
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October. There were a total of 21,573 bankruptcy filings
in Wisconsin during this period, which is a 244%
increase over the same period of 2004. It is uncertain why
filings in Wisconsin skyrocketed above the national level
in the months before the Act took effect.
Since the Act took effect in October 2005, Wisconsinites
have all but stopped filing bankruptcies. From November
2005 through February 2006, the total number of monthly
filings in Wisconsin was 200, 318, 461, and 624,
respectively. While the number has risen every month, it
is nowhere near to the pre-Act level of 2,211 filings per
month. It is too soon to tell whether the level of filings in
the state will remain lower than before the Act took effect.
What is clear is that the Act has had a significant impact
on filings nationwide, and particularly in Wisconsin.

MAKING THE MOST OF THE ACT
I.

One-Time Designation of Creditor’s Address
and Safe Harbor from Stay Violations

Section 342(f) of the Bankruptcy Code now allows a
creditor to file a Notice of Address with any bankruptcy
court designating a mailing address to which all
subsequent notices to that creditor should be sent in all
chapter 7 and 13 bankruptcies in which the creditor is
entitled to receive notice. Although §342(f) states that
you may file the notice in any bankruptcy court and it is
then effective in all bankruptcy courts, as a practical
matter, the bankruptcy courts have not yet developed a
method to share the information contained in the Notices
of Address. Therefore, it is recommended that you file
the Notice of Address in both the Eastern District and the
Western District of Wisconsin at U.S. Bankruptcy Court,
517 East Wisconsin Ave., Ste. 126, Milwaukee, WI
53202; U.S. Bankruptcy Court, P.O. Box 548, Madison,
WI 53701-0548; and U.S. Bankruptcy Court, P.O. Box
5009, Eau Claire, WI 54702-5009. You should also send
the Notice of Address to any other districts in the country
where you are likely to be named as a creditor. In
addition to containing your mailing address, the Notice of
Address may designate a specific person or a department.
If you are currently receiving bankruptcy notices via mail
and would prefer to receive them via email or fax, visit
www.ebnuscourts.com.
After your Notice of Address has been on file with a court
for 30 days, any notice sent to you by a bankruptcy court,
a debtor, a trustee, or another creditor, at any address
other than the one designated in the Notice of Address, is
not effective until it has been “brought to the attention” of
the creditor. It is not “brought to the attention” of the
creditor until the designated person or department receives
it, as long as the creditor establishes “reasonable
procedures” to deliver it to the designated person or
department. (See §342(g))

No monetary sanction for violating the automatic stay
may be imposed on a creditor until the Notice of
Commencement of the Case has been sent to the
designated address or has been “brought to the attention”
of the creditor as discussed above. Thus, filing the Notice
of Address will provide you with at least two benefits:
1.

It will streamline the process of requesting
notices because you will only have to request
notice once, instead of requesting notice in every
bankruptcy case in which you are named; and

2.

It will provide you a safe harbor from monetary
sanctions for violating the stay in the event that
the notice is not sent to your designated address
or otherwise brought to your attention.

Finally, in the event that you want notices in a particular
case to be sent to an address other than the one designated
in your Notice of Address, §342(e) allows you to file with
the court and serve on the debtor a notice of the address to
be used to notify the creditor in that case. Five days after
receipt of such notice, the court and the debtor are
required to give you notice at that address. However, this
provision only applies to Chapter 7 and 13 cases in which
the debtor is an individual as opposed to an entity.

II. Automatic Termination of Stay
The Act provides for automatic termination of the
automatic stay under several circumstances:
1.

In a Chapter 7,11, or 13 proceeding where the
debtor is an individual, the stay expires 60 days
after the bankruptcy is filed. (See § 362(e)) If
the individual 7, 11, or 13 debtor had another
case pending within one year before the filing of
the current case and that previous case was
dismissed, the stay expires 30 days after the
current bankruptcy is filed. Under these same
circumstances, the stay never goes into effect at
all if the debtor had two or more cases pending
within one year. (See §362(c))

2.

The stay expires 45 days after filing with regard
to secured property if the debtor fails to file and
perform the Statement of Intentions, either
surrendering, redeeming, or reaffirming secured
property. (See §362(h)) With regard to evictions
filed before the bankruptcy, the taking of a
judgment of eviction after the bankruptcy is not
stayed (but the taking of a money judgment is
stayed). With regard to evictions filed after the
bankruptcy, the taking of a judgment is not
stayed if the eviction is based on endangerment
of the property or the illegal use of controlled
substances. (See §362(b))
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3.

The court can order that an injunction be entered
against the debtor prohibiting the debtor from
receiving another automatic stay for up to two
years with regard to claims secured by real
property if the court finds that the filing of the
petition “was part of a scheme to delay, hinder,
and defraud creditors…” (See §362(d))

In almost every circumstance described above, the court
can extend or apply the automatic stay if the debtor asks
the court to do so and meets certain criteria.
Upon the request of a party in interest, the court must
issue an order confirming that the automatic stay has been
terminated. A creditor will want to invoke the latter
provision anytime it plans to take a post-petition action
against a debtor, believing the stay has been automatically
terminated or never entered. Section 362 is now
significantly longer and more complex. Even if a creditor
believes a stay is not in existence based on one of the
provisions described above, a Wisconsin circuit court may
be hesitant to enter a judgment, and a deputy sheriff may
be reluctant to act on an order for restitution or notice of
sale if the debtor is waiving around a Notice of
Commencement.

III. Limit on Cram-Down and Lien-Stripping
The ability of a debtor to “cram-down” a secured debt by
paying only the secured portion of the debt has been
limited. In Chapter 13, a creditor that has a purchase
money security interest is entitled to be paid in full if the
collateral consists of a motor vehicle that was purchased
within 910 days (2 ½ years) before the filing of the
petition and the motor vehicle is for the personal use of
the debtor. A Chapter 13 creditor that has a purchase
money security interest in “any other thing of
value” (which presumably would include a motor vehicle
for the business use of the debtor) is entitled to be paid in
full if the collateral was purchased within one year before
the filing of the petition. (See §1325(a))
A creditor that has a security interest in a Chapter 7 or 13
proceeding in which the debtor is an individual under any
other circumstances (i.e. non-purchase money, or falls
outside the 910 day and one year limits) is entitled to be
paid the “replacement value” of the collateral without
deducting for the cost of sale or marketing. The
replacement value provision requires the debtor to be an
individual, unlike the full payment provision discussed in
the preceding paragraph. If the collateral is for personal,
family, or household purposes, replacement value means
“the price a retail merchant would charge for property of
that kind considering the age and condition of the
property.” (See §506(a)) Also under §1325(a), a secured
creditor in Chapter 13 retains its lien until the claim is
paid or discharged, and the lien survives conversion or
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dismissal. Finally, §1326(a) requires a debtor to
automatically provide to a secured creditor or lessor
within 60 days of filing proof of insurance of personal
property.
To receive the full benefit of these new restrictions on
cram-down and lien-stripping, upon receiving a Proof of
Claim in a Chapter 13 proceeding, a secured creditor
should claim the maximum permitted, depending on
whether the creditor has a purchase money security
interest acquired within the 910 day or one year timeframes explained above. The creditor should also review
the debtor’s proposed Chapter 13 plan, and should object
to confirmation of the plan if it proposes to pay the
creditor less than the creditor is entitled to receive under
the provisions of §§1325(a) and 506(a). A Chapter 13
creditor should also provide for a reminder for 60 days
from filing to ensure that proof of insurance has been
received. In a Chapter 7 proceeding, if a secured creditor
is going to permit a debtor to reaffirm the secured debt,
the creditor should insist on receiving the maximum
permitted, which in most cases will be replacement value.

AVOIDING TRAPS
I. No More Ride-Throughs
A debtor can no longer remain in possession of secured
property without reaffirmation by continuing to make
payments. This means a creditor whose general practice is
not to enter into reaffirmation agreements, but allows
debtors to keep secured property as long as they make the
payments, is going to have to change its practices and start
entering into reaffirmation agreements. (See §§362(h) and
521(a))

II. New Reaffirmation Disclosures Required
The Act made extensive changes to reaffirmation
agreements, adding the following requirements:
1.

The agreement must specify the dollar amount of
debt being reaffirmed (simply stating that the
debtor agrees to pay the amount due under the
original contract is no longer adequate), any
additional charges, the APR and simple interest
rates, a description of the collateral, the original
purchase price, and the original loan amount.

2.

The agreement must list the debtor’s rights,
including the right to consult with an attorney
and the 60 day right to rescind.

3.

The agreement must be reviewed by the court
(unless the creditor is a credit union) and it will
be presumed to impose hardship if the debtor’s
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expenses and reaffirmation payments are greater
than the debtor’s income.
4.

The agreement must be filed to be effective,
though there is no longer a filing deadline.

The creditor should assume, based on the new prohibition
of ride-throughs discussed in section I above, that if the
agreement is not filed, the creditor may be barred from
taking action if the debtor defaults. Technically, the
debtor would also be barred from remaining in possession
of the collateral, so this issue will no doubt be addressed
by the bankruptcy and bankruptcy appeals courts in future
years. (See §524(k))

payments again in October, when the creditor received the
October payment, it would often credit the payment not to
October, but rather to the oldest missed payment (in this
example, July). Similarly, if the Chapter 13 plan required
the debtor to make only a partial payment, thereby
extending the payment schedule, the creditor would often
fail to credit the debtor with having made a full month’s
payment, relying on the monthly payment amount due
under the original contract instead of the modified
monthly payment amount due under the Chapter 13 plan.
The Act requires creditors to properly apply payments, as
confirmed in the plan, and imposes sanctions on creditors
who do not comply. (See §524(i))

CONCLUSION
III. New Automatic Stay Provisions Do Not Apply
to Non-Filing Co-Obligors
None of the provisions discussed above with regard to the
automatic termination of the automatic stay apply to nonfiling co-obligors (i.e. spouses, partners, etc.). Congress
did not amend the provision of the Bankruptcy Code that
extends the automatic stay in its previous incarnation to
non-filing co-obligors. Until this oversight has been
corrected, creditors need to tread carefully when
collecting a debt for which there is a non-filing coobligor.

While the Act has diminished the number of posteffective date bankruptcy filings and has extended new
rights to creditors, it is complex, incomplete, and
contradictory. Consequently, it is full of pitfalls for the
unwary. Over time, future amendments and court
decisions will undoubtedly help smooth it out. In the
meantime, creditors should seek the advice of competent
bankruptcy counsel when needed to properly maneuver
through the Act.
This article was written by Attorney Nancy A. Thome, of
Counsel, Boardman Law Firm, Baraboo Office.

IV. Proper Credit of Payments Required
Before the Act, creditors were given wide latitude in the
application of payments by the debtor. For example, if the
debtor missed the July and August payments and then
filed Chapter 13 in September, proposing to begin making

This article is intended for general information purposes
and does not constitute legal advice. The reader should
consult legal counsel to determine how this information
applies to any specific situation.

REGULATORY SPOTLIGHT
Agencies Issue Final Rule on Risk-Based
Capital Guidelines.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System
(FRB), and Federal Deposit Insurance Corporation
(FDIC) (collectively, the Agencies) have issued a final
rule that amends the market risk rules to revise the riskbased capital treatment for cash collateral that is posted in
connection with securities borrowing transactions. The
final rule is identical to the interim rule with one
exception, the fourth criterion. The fourth criterion
requires that a cash-collateralized securities borrowing
transaction be a securities contract for purposes of the
Bankruptcy Code, a qualified financial contract for
purposes of the Federal Deposit Insurance Act, or a

netting contract for purposes of Federal Deposit Insurance
Corporation Improvement Act or Regulation EE. The
final rule aligns the capital requirements for these
transactions with the risk involved and provides a capital
treatment for U.S. banking organizations that is more in
line with the capital treatment to which their domestic and
foreign competitors are subject. The final rule is effective
02/22/2006. Copies of the final rule may be obtained from
WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 71, No. 35, 02/22/2006, 89328938.

Agencies Issue Notice on Call Report.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System
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Turn to the “Special Focus” section of this issue to read two notices. The first notice addresses Wisconsin’s new law on peaceful
repossession of motor vehicles. The second notice addresses changes to Regulation DD regarding “bounce protection”. Next,
check the “Regulatory Spotlight” section for a notice seeking comment on whether changes should be made to the HMDA LAR.
Finally, read the “Compliance Notes” for time-sensitive information relating to the PECFA program.

SPECIAL FOCUS
Law Change Permits Repossession Of Motor
Vehicle Collateral In Consumer Transactions

3.

Notice No. 2006-6
Creditors have been prohibited by the Wisconsin Consumer
Act since 1973 from repossessing any collateral following an
event of default except where the customer has surrendered
the collateral, the customer has abandoned the collateral or
the creditor has a judgment for recovery of the collateral. A
recent change in Wisconsin law permits creditors to
peacefully repossess motor vehicle collateral in connection
with consumer credit transactions for the first time since the
enactment of the Wisconsin Consumer Act. This is a
significant change in the law for creditors.

This notice must contain the following:
• Name, address and telephone number of the creditor, a
brief description of the credit transaction and a brief
description of the motor vehicle collateral.
• A statement that the creditor may have the right to take
possession of the motor vehicle collateral without
further notice or court proceeding as a result of the
customer’s default.

The New Law
Under 2005 Wisconsin Act 255, effective April 13, 2006, a
creditor is permitted to peacefully repossess motor vehicle
collateral (or goods subject to a motor vehicle consumer
lease) in connection with a consumer credit transaction
governed by the Wisconsin Consumer Act provided the
creditor has complied with all of the following requirements:
1.

2.

• A statement that if the customer is not in default or the
customer objects to the creditor’s right to take
possession of the motor vehicle collateral, the customer
may no later than 15 days after the creditor gives the
notice demand that the creditor proceed in court by
notifying the creditor in writing.

The customer is in default as defined under the
Wisconsin Consumer Act, the creditor gave the customer
written notice of right to cure default and the customer
failed to cure the default within the 15 day cure period
(assuming the customer had a right to cure the default
under the applicable provisions of the Wisconsin
Consumer Act).
The collateral consists of a motor vehicle or goods
subject to a motor vehicle consumer lease. For these
purposes, motor vehicle is defined to mean any motordriven vehicle required to be registered under Chapter
341, Wisconsin Statutes, except mopeds. This new law
does not extend to other types of collateral or consumer
leases.

The creditor mailed written notice of its right to take
possession of the motor vehicle collateral to the
customer. This notice must be made a part of the Notice
of Right to Cure Default (provided the customer has a
right to cure the default under the Wisconsin Consumer
Act). If the customer does not have a right to cure the
default under the Wisconsin Consumer Act, a separate
notice must be provided to the customer. This is a new
requirement.

• A statement that if the creditor proceeds in court, the
customer may be required to pay court costs and
attorney fees.
The creditor is presumed to have given the required
notice if the notice is sent by certified or registered mail.
A creditor who fails to give the notice by certified or
registered mail may be subject to certain penalties and
damages.
4.

The creditor must also verbally or in writing notify the
“law enforcement agency” about the intended
repossession. The notice must include names of the
customer, creditor and, if applicable, the person who will
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repossess the collateral on behalf of the creditor. The
notice must include a description of the collateral. The
notice must be given before the repossession occurs. For
purposes of this notice requirement, the law enforcement
agency means the police department, combined
protective services department or sheriff that has primary
responsibility for police protection services in the
community in which the repossession is expected to
occur. A creditor who intentionally violates this
requirement may be fined.
5.

6.

The creditor may take possession of the motor vehicle
collateral no sooner than 15 days after the creditor gives
the new required notice to the customer and the customer
has not made a demand in writing that the creditor
proceed in court.

The WBA is creating a new Consumer WBA 471 notice
to borrower for use prior to repossession of motor vehicle
collateral to include the disclosures required under the
new law in those consumer credit transactions for which
the consumer does not have a right to cure the default
under the Wisconsin Consumer Act. This notice form
will not include notice of right to cure default provisions.

3.

The WBA is revising the Consumer WBA 474, Notice of
Surrender of Collateral, to modify the notice of right to a
court hearing by indicating that such right does not apply
if the creditor has perfected its right to possession of
motor vehicle collateral under the Wisconsin Consumer
Act.

4.

The WBA is revising all of its consumer security
agreements which may be used for motor vehicle
collateral to modify the language regarding the
customer’s right to a court hearing before repossession of
the collateral. This will include the Consumer WBA 431
credit sale agreements, the Consumer WBA 410 chattel
security agreement, the Consumer WBA 454 note and
security agreements and the Consumer WBA 452S note
and security agreement. The WBA is also reviewing the
WBA consumer motor vehicle lease agreement to
determine whether changes are necessary to it under the
new law.

In taking possession of the motor vehicle collateral, the
repossession must be peaceful.

There is one other requirement of the Wisconsin Consumer
Act law that is important. DFI Banking Rule 80.68 under the
Wisconsin Consumer Act provides that a surrender of
collateral or leased goods by a customer after default, notice
of right to cure default and expiration of the 15 day cure
period does not constitute a surrender of the collateral by the
customer unless the creditor provides a notice to the customer
which clearly informs the customer of the right to a court
hearing on the issue of default before any repossession. This
banking rule has not been changed as a result of the new law
in Wisconsin permitting repossession of motor vehicles.
The Forms
The WBA is creating or modifying several WBA forms to
accommodate this change in the law. The new or modified
WBA forms are the following:
1.

2.

The WBA is creating a new Consumer WBA 470 MV,
Notice of Right to Cure Default, for use when the
collateral consists of a motor vehicle, to include the
additional disclosures required in connection with the
right of a creditor to possess motor vehicle collateral
under the Wisconsin Consumer Act. This new Notice of
Right to Cure Default or a comparable form must be used
in connection with any notice of right to cure default if
the creditor intends to proceed without legal action to
repossess motor vehicle collateral.

FIPCO® expects to make these new and revised forms
available as soon as possible.
Existing Forms
There are several transitional issues which a creditor needs to
take into consideration when attempting to exercise its right
to peacefully repossess motor vehicle collateral under the new
law in connection with consumer credit transactions
evidenced by current WBA forms.
1.

The creditor needs to be sure that it is using the new and
revised notice forms which contain the disclosures
required under the new law before exercising any right of
peaceful repossession as permitted under the new law.

2.

All current WBA consumer security agreements contain
the following provision:
“Unless the Collateral is removed from
Wisconsin under section 421.201(5), Wis.
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Stats., or abandoned under section
425.207(2), Wis. Stats., I have a right to a
court hearing on the issue of default
before any repossession of any Collateral,
but by surrendering the Collateral I waive
such right.”
This provision was included several years ago because of
the requirement under DFI Banking Rule 80.68 that
customers be notified of their right to a court hearing on
the issue of default before any repossession of the
collateral, but by surrendering such collateral they waive
the right to a court hearing. FIPCO is in the process of
revising this notice in the WBA consumer security
agreements to make it clear that the right to a court
hearing is not applicable if the creditor has perfected its
right to take possession of motor vehicle collateral under
the new law.
The question for creditors using current WBA consumer
security agreements is whether the notice of a right to a
court hearing in the current consumer security agreements
could be construed to prevent a creditor as a matter of
contract from exercising its right to repossess motor
vehicle collateral under the new law. There may be
different interpretations of this language contained in the
current consumer security agreements leading to different
results.
Under one interpretation, a creditor could take the position
that the language regarding the right to a court hearing
before repossession is consistent with the new law which
permits a customer to demand within 15 days after
receiving notice from the creditor that the creditor proceed
in court. Under this interpretation, the current consumer
security agreements are arguably correct (although under
the new law the customer must exercise that right to a
court hearing by making a demand within the 15 day
period), and therefore the language should not prohibit a
creditor from exercising its right of peaceful repossession
as permitted under the new law.
Under another interpretation, a person could take the
position that the language in the current consumer security
agreements regarding the right to a court hearing before
repossession means that the customer has a right to a court
hearing at any time before repossession as a matter of
contract, even after the 15 day period. An unlimited right
to a court hearing before repossession is different than a
right to a court hearing available only upon demand during
the 15 day period. Under this interpretation, the provision
could be viewed as an agreement of the parties
notwithstanding the new law and the peaceful
repossession of the motor vehicle collateral by the creditor
would arguably interfere with that contractual right to a
court hearing.

The WBA is not certain which if any of these
interpretations would be adopted by a court in any
litigation regarding this issue. It would be best for any
creditor using current WBA consumer security agreements
to obtain the advice of legal counsel before exercising the
right of repossession under the new law to make certain
the creditor is fully aware of the various interpretations
and any risks in exercising its new right of repossession
under current consumer security agreements.
3. The consumer security agreements are being revised to
incorporate the provisions of the new law. For those
creditors who prefer not to wait for the revised forms to
begin exercising their right of repossession under the new
law, they may elect to use the current consumer security
agreement for new transactions only by striking the
language granting the customer a right to a court hearing
before repossession. Under this interim approach until the
revised consumer security agreement are available, be sure
to take all these steps:
a. Strike the language in the consumer security agreement
quoted in paragraph 2 above. This will usually be on
the reverse side or page 2 of the consumer security
agreement in the paragraph entitled “Repossession”.
This language will need to be struck from each copy of
the agreement used in the transaction, including the
copy of the agreement provided to the customer. It
would be helpful if the parties were to initial this
change. Do not make this change to consumer security
agreements already in use for existing consumer
transactions.
b. Use only the new WBA 470 MV, Notice of Right to
Cure Default, at the time of customer’s default which
will contain the statutory language required under the
new law and notice to the customer of the customer’s
right to cure the default. The WBA is preparing the
Consumer WBA 470 MV, Notice of Right to Cure
Default, at this time for use in consumer credit
transactions secured by motor vehicles. Do not use the
current Consumer WBA 470, Notice of Right to Cure
Default, for consumer credit transactions secured by
motor vehicle collateral if the creditor intends to
exercise its right of repossession under the new law. It
does not meet the requirements of the new law for use
with motor vehicle collateral.
c. Use only the revised WBA 474, Notice of Surrender of
Collateral, if the customer subsequently surrenders the
collateral. The revised WBA 474 will contain a revised
statement of the customer’s right to a court hearing
under the new law.
d. Any other steps advised by the creditor’s legal counsel.

There may be other interpretations of the language
contained in the current consumer security agreements.
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New Federal Reserve Regulation Amendments
Notice No. 2006-7
The Federal Reserve has recently published a variety of
changes to Regulations DD, CC, and E. The changes will be
addressed in three separate articles. The first article appears
below. It addresses revisions to Regulation DD (Truth-inSavings) (effective July 1, 2006) regarding overdraft fees and
the services sometimes referred to as “bounce check
protection” or “courtesy overdraft protection”, which promote
payment of overdraft checks when there are insufficient funds
in the account.
The second article will appear in the May issue of WBA
Compliance Journal. It will address revisions to Regulation
CC (Availability of Funds and Collection of Checks)
(effective July 1, 2006) regarding the definition of “remotely
created checks” and creating transfer and presentment
warranties for remotely created checks.
The third and final article will appear in the June issue of
WBA Compliance Journal. It will address revisions to
Regulation E (Electronic Fund Transfers) (effective February
9, 2006, but with mandatory compliance on January 1, 2007)
regarding electronic check conversion services and a variety
of other miscellaneous provisions in the regulation.
REGULATION DD
Regulation DD has been amended to address certain types of
overdraft protection plans. The overdraft protection plans that
are addressed by the amendments are oftentimes referred to as
“bounce check protection” or “courtesy overdraft protection,”
in which the financial institution advertises that, for a fee, it
will pay a consumer’s checks rather than return them as
unpaid for insufficient funds. Under a new section in Reg DD,
if an advertisement promotes the payment of overdrafts, new
disclosures are triggered for periodic statements and for the
advertisement. The amendments also address prohibited
misleading advertisements. Finally, regardless of whether the
financial institution promotes the payment of overdrafts in an
advertisement, the Reg includes a new requirement for
disclosing overdraft fees in account opening disclosures.
What Types of Communications Trigger the New
Disclosures?
The new periodic statement and advertisement disclosure
rules apply to institutions that promote the payment of
overdrafts in an advertisement. For purposes of the new
disclosures in periodic statements and advertisements (as well
as the prohibitions on misleading advertisements), an
advertisement now includes a commercial message appearing
in any medium promoting directly or indirectly the terms of,
or a deposit in, a new OR existing account. In order to
provide some clarification of when communications relating
to existing accounts are not advertisements and so do not
trigger the new disclosure rules, the Fed provides the
following new examples of communications that do not
promote the payment of overdrafts in an advertisement. These
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types of communications do not trigger the new Reg DD
periodic statement or advertisement disclosure rules (absent
any additional triggering factors):
1. Communicating (whether by telephone, electronically or
otherwise) information about the payment of overdrafts in
response to a consumer initiated inquiry about overdrafts
or deposit accounts generally;
Note, however, that providing information about the
payment of overdrafts in response to a balance inquiry
made through an automated system, such as a telephone
response machine, an ATM or an Internet site, is not
considered a response to a consumer-initiated inquiry.
2. Providing educational materials that do not specifically
describe the institution’s overdraft services;
3. Promoting in an advertisement a traditional line of credit
for payment of overdrafts that will be agreed upon in
writing and subject to Reg Z (Truth-in-Lending);
4. Engaging in an in-person discussion with a consumer;
5. Making a disclosure required by federal or other
applicable law;
6. Including information on a periodic statement or
providing a notice informing a consumer about a specific
overdrawn item or the amount an account is overdrawn;
7. Including in a deposit account agreement a discussion of
the institution’s right to pay overdrafts; or
8. Notifying a consumer that completing a requested
transaction, such as an ATM withdrawal, may trigger an
overdraft fee, or providing a general notice that items
overdrawing an account may trigger an overdraft fee.
Also, overdraft services that provide for the transfer of funds
from another deposit account of the consumer to permit the
payment of items without creating an overdraft, even if a fee
is charged for the transfer, are not covered by the periodic
statement or advertising disclosure rules.
The WBA 384 Deposit Account Rules include a discussion of
a financial institution’s right to pay or to choose not to pay
any items drawn on insufficient funds, and include the
consumer’s agreement to pay any overdraft fees identified in
the schedule of fees and charges. Under example 7, above,
unless the financial institution further advertised the
arrangement described in the WBA 384 Deposit Account
Rules, the WBA Deposit Account Rules alone do not promote
the payment of overdrafts and distributing these Rules to
consumers alone does not bring a financial institution under
the new Reg DD rules.
On the other hand, the Fed has indicated that an institution is
promoting the payment of overdrafts in an advertisement and
the new Reg DD rules are triggered if the financial institution:
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1. Subject to some exceptions for the required advertising
disclosures in broadcast media as described below in the
section called “Additional Exemptions for
Advertisements”, promotes its policy or practice of
paying some overdrafts in advertisements using broadcast
media, newspapers and brochures, telephone solicitations
or electronic mail, or Internet sites, ATM screens or
receipts, billboards or indoor signs. (Again, these types of
advertisement would not be covered if the overdraft
service is subject to Reg Z and Reg Z disclosures are
given);
2. Includes a message on a periodic statement informing the
consumer of an overdraft limit or the amount of funds
available for overdrafts. For example, if the financial
institution includes a message on a periodic statement
informing the customer of a $500 overdraft limit or that
the consumer has $300 remaining on the overdraft limit,
the bank is promoting an overdraft service; and
3. Discloses an overdraft limit or includes the dollar amount
of an overdraft limit in a balance disclosed by any means,
including on an ATM receipt or on an automated system,
such as in a telephone response unit, ATM screen or the
institution’s Internet site. For example, if the consumer is
told that there is a $500 overdraft limit or that the
consumer has $300 remaining on an overdraft limit when
the consumer telephones the bank to find out about the
consumer’s balance, when the consumer views an ATM
screen or when the consumer goes to view the
consumer’s account on an Internet site.
If the Promotion is Covered, What Periodic Statement
Disclosures Are Required?
If the promotion of the payment of overdrafts is covered, the
financial institution must separately disclose on each periodic
statement, for both the statement period and for the calendar
year to date, the following:
1. A total dollar amount for all fees charged to the account
for paying items when there are insufficient funds and the
account becomes overdrawn; and
2. A total dollar amount for all fees charged to the account
for returning items unpaid.
A financial institution may, at its option, itemize each fee that
is a part of these total dollar amount disclosures.
Any per item fee as well as interest charges or fees charged
for maintaining an account in overdraft status, whether the
overdraft is by check or other means, must be included. Fees
charged when there are insufficient funds because previously
deposited funds are subject to a hold or are uncollected are
also included.
Fees for transferring funds from another account to avoid an
overdraft or fees charged when the institution has previously
agreed in writing to pay items that overdraw the account and
in connection with that service, the financial institution has

provided Reg Z disclosures, are not included. Fees for
deposited items that are returned are not included.
If an institution waives fees for a prior period and credits
them to the account in a current period, the total for the
calendar year to date may, but is not required to reflect that
adjustment. However, any such credit may not affect the total
disclosed for fees imposed during the current statement
period.
If the financial institution’s statement period does not
coincide with a calendar month, for example if the period
begins on the 10th day of each month, the financial institution
may disclose a calendar year to date total by aggregating fees
for 12 monthly cycles, starting with the period that begins
during January and finishing with the period that begins
during December, or the financial institution may chose to
provide a statement for the actual calendar year, regardless of
the statement cycles.
Transitional Periodic Statement Rules
Institutions that promote the payment of overdrafts in an
advertisement on or after July 1, 2006, must comply with the
new periodic statement disclosure rules.
If a financial institution starts a new overdraft credit program
that is governed by these rules, the fee disclosure must be
included in the periodic statement for the first statement
period that begins after the institution has advertised the
program. For example, if a statement period closes on the 15th
of each month and the financial institution promotes the
payment of overdrafts beginning on July 1, 2006, the
financial institution must provide the disclosures on periodic
statements for the consumer beginning with the periodic
statement for the period of July 16, 2006, through August 15,
2006. If a financial institution discontinues its covered
program, it must continue to make the disclosures required by
the regulation for two years after the last advertisement
promoting the payment of the overdraft program applicable to
that account.
If a financial institution acquires deposit accounts of another
institution through merger or otherwise, the acquirer must
provide the aggregate fee disclosures only if it promotes the
payment of overdrafts with respect to the acquired accounts.
If the acquiring institution does not advertise the payments or
its advertisements don’t apply to the acquired accounts, the
aggregate fees disclosures are not required, even if the
financial institution that previously held the accounts
advertised the payment of overdrafts for those accounts. Even
if disclosures are required, the acquirer is not required, but
may, include fees imposed prior to the acquisition in the
aggregate totals.
If the Advertisement Is Covered, What Additional
Disclosures Are Required In the Advertisement?
Covered advertisements of overdraft plans must include
certain disclosures about the nature of the overdraft service.
As with all advertising disclosures, the disclosures must be
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clear and conspicuous. Covered advertisements of overdraft
plans must include the following information specific to the
overdraft program:
1. The fee or fees for the payment of each overdraft;
2. The categories of transactions for which a fee for paying
an overdraft may be imposed;
3. The time period by which the consumer must repay or
cover any overdrafts; and
4. The circumstances under which the institution will not
pay an overdraft.
The fees that must be disclosed include per item fees as well
as interest charges, daily or other periodic fees, and fees
charged for maintaining an account in overdraft status,
whether the overdraft is by check or other means. The fees
include fees charged when there are insufficient funds
because previously deposited funds are subject to a hold or
are uncollected. They do not include fees for transferring
funds from another account to avoid an overdraft, or fees
charged when the institution has previously agreed in writing
to pay items that overdraw the account and the service is
compliant with Reg Z.
For purposes of item 2 of this section a statement that fees
may be imposed for covering overdrafts “created by check,
in-person withdrawal, ATM withdrawal, or other electronic
means”, if applicable, would be sufficient.
For purposes of item 3 of this section if the depository
institution reserves the right to require a consumer to pay an
overdraft immediately or on demand instead of giving the
consumer a specific time period to establish a positive
balance, stating this fact would be sufficient.
For purposes of item 4 of this section per the commentary, it
is sufficient to state, as applicable: “Whether your overdrafts
will be paid is discretionary and we reserve the right not to
pay. For example, we typically do not pay overdrafts if your
account is not in good standing, or you are not making regular
deposits, or you have too many overdrafts.”
Additional Exemptions for Advertisement Disclosures
These disclosures are not required in advertisements made
through broadcast or electronic media such as a television or
radio, in advertisements made on outdoor media, such as
billboards, or in advertisements on an ATM receipt. This
exemption for broadcast media does not cover advertisements
posted on an Internet site or on an ATM screen, provided on a
telephone response unit or sent by electronic mail.
Further, the disclosures are not required on indoor signs (not
including those such as a brochure or printout that can be
taken by the consumer), including indoor signs displayed on
computer screens, banner, preprinted posters, chalk or
pegboards, but the sign must include a clear and conspicuous
statement that fees may apply and that consumers should
contact an employee for further information about applicable
6
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fees and terms. For purposes of this section, ATM screens are
not considered indoor signs.
Advertisements on ATM screens and those made using a
telephone response unit must include the disclosures
described in items 1 and 3 in the previous section but are
exempt from the disclosures required by items 2 and 4 in the
previous section.
Misleading and Inaccurate Advertisements
In addition to including the required disclosures in
advertisements, Reg DD prohibits misleading and inaccurate
advertisements. The Fed has provided examples of
advertisements for overdraft plans that would ordinarily be
considered misleading or inaccurate in violation of Reg DD.
These include:
1. Representing an overdraft service as a “line of credit”
unless the service is subject to Reg Z.
2. Representing that the institution will honor all checks or
authorize payment of all transactions that overdraw an
account, with or without a specified dollar limit, when the
institution retains discretion at any time not to honor
checks or authorized transactions. (Of course, where there
is a written agreement between the consumer and an
institution to pay overdrafts and impose a fee, the plan
may be subject to Reg Z.)
3. Representing that when an account is overdrawn the
consumer will be allowed to maintain a negative balance,
when in fact the terms of the overdraft service require the
consumer to promptly return the deposit account to a
positive balance.
4. Describing the overdraft service as protection against
bounced checks when the institution also permits
overdrafts for a fee for overdrawing the account by other
means, such as ATM withdrawals, debit card transactions
or other electronic fund transfers.
5. Advertising an account as “free” or using similar words if
the advertisement also promotes account related services
for which there is a fee, such as the overdraft service,
unless the advertisement also clearly and conspicuously
indicates there is a cost associated with the service. (This
prohibition could apply to other services advertised in
connection with a “free” account for which there are
charges.)
Note that the advertising rules applicable to covered
promotions of overdraft plans, however, require
disclosure of the actual fee for the payment of each
overdraft, so an institution may not simply indicate that
there is a cost associated with an overdraft service.
6. Encouraging the customer to use the service for
intentional overdrafts, depending upon the circumstances
surrounding the plan and the advertisement.
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Disclosures of Overdraft Fees and Charges in Initial
Disclosures
Currently, before an account is opened, a financial institution
must provide to consumers a schedule describing all the fees
that may be charged in connection with the account, the
amount of the fee and the conditions under which the fees will
be imposed. When terms required to be disclosed in the
schedule change, and the change adversely affects
accountholders, notice of the change must be provided 30
days in advance.
A new comment has been added to Reg DD relating to
overdraft fees. This change relating to the disclosure of fees
and charges in the initial TISA disclosure, applies to any
financial institution that assesses an overdraft fee regardless
of whether it promotes the payment of overdrafts in
advertisements. Fees for paying overdrafts and fees for
returning check or other items unpaid may not be grouped
together. Financial institutions must now specify the
categories of transactions for which an overdraft fee may be
imposed in its initial disclosure of fees and charges. The Fed
indicates that disclosing a fee as “$________for overdraft
items” is insufficient. However, the Fed provides some model
language that it indicates is sufficient. A disclosure is
sufficient if it indicates that the fee applies to overdrafts
“created by check, in-person withdrawal, ATM withdrawal, or

other electronic means”, as applicable. The Fed indicates that
an exhaustive list is not required. The Fed’s language may be
revised to match a financial institution’s actual overdraft fee
policy.
A change in terms notice to consumers who received overdraft
fee disclosures in accordance with Reg DD prior to these
amendments is not required when the financial institution
adds categories of overdraft transactions in which the fee may
be charged. However, financial institutions are encouraged to
be sure customers are informed that overdraft fees and an
overdraft service may apply to more than check overdrafts.
Truth-in-Lending
Financial institutions are advised to review overdraft
protection plans prior to implementation to determine whether
the plan may also be covered by Truth-in-Lending and Reg Z
and/or other lending laws and regulations. Reg Z includes an
exemption from coverage for overdraft payments where there
is no written agreement between the consumer and the
financial institution to pay an overdraft and impose a fee. The
amendment to Reg DD does not preclude coverage under Reg
Z. The Fed has indicated that it may undertake a further
review of Reg Z to assess coverage of overdraft protection
plans.

REGULATORY SPOTLIGHT
Agencies Issue ANPR on FACT Act Guidelines.
The Office of the Comptroller of the Currency (OCC), Board
of Governors of the Federal Reserve System (FRB), Federal
Deposit Insurance Corporation (FDIC), Office of Thrift
Supervision (OTS), National Credit Union Administration
(NCUA), and Federal Trade Commission (FTC) (collectively,
the Agencies) have issued an advance notice of proposed
rulemaking (ANPR) to gather information useful for
developing guidelines and regulations required by section 312
of the Fair and Accurate Credit Transactions Act (FACT Act).
The Agencies must: establish guidelines for use by persons
that furnish information to consumer reporting agencies
(furnishers) regarding the accuracy and integrity of the
consumer information that they furnish to those agencies; and
prescribe regulations that require furnishers to establish
reasonable policies and procedures for implementing the
guidelines. The FACT Act also requires the Agencies jointly
prescribe regulations that identify the circumstances under
which a furnisher shall be required to reinvestigate a dispute
concerning the accuracy of information contained in a
consumer report on a direct request of the consumer.
Comments must be submitted by 05/22/2006. Copies of the
ANPR may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol. 71,
No. 55, 03/22/2006, 14419-14425.

Agencies Issue Notice on Differences in
Accounting and Capital Standards.
The Office of the Comptroller of the Currency (OCC), Board
of Governors of the Federal Reserve System (FRB), Federal
Deposit Insurance Corporation (FDIC), and Office of Thrift
Supervision (OTS) (collectively, the Agencies) have issued an
annual report to the Committee on Financial Services of the
United States House of Representatives and to the Committee
on Banking, Housing, and Urban Affairs of the United States
Senate describing differences between the capital and
accounting standards used by the Agencies. The report, which
covers differences existing as of 12/31/2005, is the fourth
joint annual report on differences in accounting and capital
standards to be submitted. Copies of the notice may be
obtained from WBA or viewed at: www.gpoaccess.gov/fr/
index.html. Federal Register, Vol. 71, No. 64, 04/04/2006,
16776-16779.

FRB Issues Final Rule on International Banking
Operations.
The Board of Governors of the Federal Reserve System (FRB)
has issued a final rule to require Edge and Agreement
Corporations and U.S. branches, agencies, and representative
offices of foreign banks supervised by FRB to establish and
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This month’s “Special Focus” continues with the second article in a three part series dealing with changes to FRB regulations.
Specifically, the second article covers Regulation CC and “remotely created checks.” Next, turn to “Regulatory Spotlight”
for information on the merger of FDIC insurance funds and FCC’s rules on the Junk Fax Protection Act. Finally, read
“Compliance Notes” for time-sensitive information on a UCC Article 9 transition rule glitch, and information on the new
Transfer by Affidavit form which, among other things, raises the dollar threshold to $50,000.

SPECIAL FOCUS
New Federal Reserve Regulation Amendments,
Part 2

created the unauthorized item. Of course, this is usually
fruitless.

Notice No. 2006-8

The amendments to Reg CC change the bank that is liable
for an unauthorized remotely created check from the paying
bank (as described above) to the bank that first accepts the
deposit of the remotely created check. For example, the
telemarketer’s bank would be liable if the check is first
deposited to the telemarketer’s account. Under revised Reg
CC, a bank that transfers or presents a remotely created
check and receives settlement or other consideration
warrants to the transferee bank, any subsequent collecting
bank and the paying bank, that the person on whose account
the remotely created check is drawn authorized the issuance
of the check (a) in the amount stated on the check; and (b)
to the payee stated on the check.

As noted in last month’s issue, the Federal Reserve recently
published amendments to a variety of regulations. This
month’s article addresses revisions to Regulation CC
(Availability of Funds and Collection of Checks) regarding
the definition of “remotely created checks” and the creation
of transfer and presentment warranties specifically for
remotely created checks. These amendments are effective
on July 1, 2006.
REGULATION CC
Remotely created checks are created when the holder of a
checking account authorizes the payee to draw a check on
the holder’s account. The check is not actually signed by the
holder. In place of the signature of the holder, the document
may include a statement that the customer authorized the
check or the holder’s name may be printed or typed in the
signature area. Generally, these paper drafts are created by
telemarketers or others that get telephone authorization from
their customers to obtain payment by creating a draft to be
drawn on the customer’s deposit account, without getting
the customer’s signature on the draft. The Fed indicates that
this rulemaking was taken in response to numerous
complaints alleging fraud in connection with the use of
remotely created checks.
The change to Reg CC attempts to place liability for
remotely created checks with the institution in the collection
chain that is most likely to be able to avoid a fraud. Under
the standard UCC law governing checks and other
negotiable instruments, when an instrument is paid by a
paying bank (the bank on which the check is drawn) and it
is not properly payable because the paying bank’s customer
did not authorize the item, the paying bank is liable. The
paying bank’s only recourse is to pursue the person that

The new provision of Reg CC also provides defenses for the
depositary bank. A depositary bank against whom a
warranty claim is made may defend a claim by proving that
the paying bank’s customer is precluded from asserting his
or her claim against the paying bank for the unauthorized
issuance of a check. Customers may be precluded from
raising claims against paying banks for an unauthorized
issuance if, for example, the customer fails to discover the
unauthorized item and report it to the bank in a timely
manner. This is consistent with the defenses that a warrantor
may use in defending a claim based on an unauthorized
endorsement or alteration. If the alteration or unauthorized
endorsement is not claimed because of the drawer’s failure
to discover it in a timely manner, for example, by reviewing
periodic statements, the paying bank cannot make a
warranty claim.
The types of instruments covered by the new Reg CC
remotely created check warranties must meet the new
definition of a remotely created check in Reg CC. As
defined, a remotely created check means a check that: (a) is
not created by the paying bank, and (b) does not bear a
signature applied or purported to be applied, by the person
on whose account the check is drawn. This definition is
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intended to exclude traditional forged checks on the theory
that with a forged check the forger does apply the drawer’s
signature on the check. This definition will cover checks
created by bill payment services and checks that the drawer
created but neglected to sign. The Fed believes that these
types of checks are generally less prone to fraud and there
will unlikely be any warranty claims relating to them,
however, technically, they are covered by the new
regulation. The definition will never apply to a check
created by the paying bank.
The type of accounts on which these checks may be drawn
is broad. The warranty covers checks whether drawn on a
deposit account or a credit or any other account arrangement
that allows a person to draw checks on a bank. Further, the
rule applies to checks drawn on both consumer and
nonconsumer accounts. The definition may also include a
“payable through” or “payable at” check and a remotely
created check that has been reconverted to a substitute
check, if the other requirements of the regulation are met.
The new Reg CC warranties are only given by and to banks
in the collection chain. The rules does not address
relationships among parties other than the banks in the
collection chain. For example, a bank cannot use the new
Reg CC warranties to assert a claim against a depositor.
Payees that create remotely created checks are also required
to comply with the Federal Trade Commission
telemarketing sales rule. This rule requires telemarketers
that submit checks for payment to obtain the customer’s
“express verifiable authorization.” In reviewing a warranty
claim under Reg CC, the depositary bank may defend itself
by using the theory that the customer did authorize the
remotely created check, even though the buyer may
subsequently experience buyer’s remorse and attempt to
make a claim on its paying bank to avoid having to pay the
check. In these cases, the depositary bank may obtain the
paying bank’s customer’s authorizations as required under
the FTC Act and use that authorization as a defense to the
warranty claim.
The UCC and Demand Drafts

to address some of the issues created by remotely created
checks. Under Wisconsin law, remotely created checks are
called demand drafts. The definition of a remotely created
check under Reg CC and a demand draft under the
Wisconsin UCC are similar, but not identical. Under the
Wisconsin UCC, a demand draft means: (a) a writing that is
not signed by the customer; (b) that is created by a third
party under the purported authority of the customer; (c) for
the purpose of charging the customer’s account with the
bank; (d) that contains the account number of that account;
and (e) that contains at least one of the following: the
customer’s name, a notation that the customer authorized
the demand draft or a statement such as “no signature
required”, “authorization on file” or “signature on file” or
words to that effect.
Under the Wisconsin UCC, any person who transfers such
an instrument warrants to the transferee that the creation of
the instrument according to the terms on its face was
authorized by the person identified as the drawer. This
warranty is broader than the Reg CC warranty because it is
given by the original depositor, as well as the banks in the
collection chain. A number of other states have enacted
revisions to their UCCs to address “remotely created
checks.” Other state provisions may or may not be
consistent with the Wisconsin UCC or Reg CC. Therefore,
any bank that has an issue with one of these instruments
should carefully review coverage and its rights under Reg
CC, the Wisconsin UCC and any other applicable state
UCCs.
Deposit Account Rules
In addition, a bank addressing a remotely created check
issue should review its deposit account rules. A bank’s
deposit account agreement may also include provisions
addressing these drafts. The WBA 384 Deposit Account
Rules have been revised to include the depositor’s explicit
warranty that any remotely created check the depositor
deposits, is authorized by the payor, in the amount stated
and to the named payee. The WBA 384 Deposit Account
Rules also provide the depositary bank with chargeback
rights in the event of a claim from a bank in the collection
chain.

Wisconsin previously amended Articles 3 and 4 of the
Wisconsin Uniform Commercial Code (“Wisconsin UCC”)
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This month’s “Special Focus” article concludes our three part series dealing with changes to FRB regulations. Specifically, the
third article covers various changes to Reguation E, including information on electronic check conversions. Next, turn to
“Regulatory Spotlight” for information on FDIC insurance assessments. Finally, read “Compliance Notes” for information on a
new state law requiring financial institutions to disclose certain customer account information in connection with investigations
and prosecutions of persons who issue worthless checks.

SPECIAL FOCUS
New Federal Reserve Regulation Amendments,
Part 3
Notice No. 2006-9

The Fed has exercised its statutory authority to cover
merchants and other payees that initiate ECKs by these new
provisions in Reg E addressing ECKs. These requirements
would also apply to any financial institution that uses
information from a consumer’s check to initiate an EFT.

REGULATION E
As noted in the last month’s issue, the Federal Reserve
recently published amendments to a variety of regulations.
This month’s article, which is the final installment in our
three part series on these amendments, addresses revisions to
Regulation E (electronic funds transfers) and its official
commentary. The revisions cover a variety of issues relating
to electronic check conversions (ECKs) and miscellaneous
issues relating to error resolution, written authority for preauthorized transfers, and automated teller machine (ATM)
disclosures. These revisions were effective on February 9,
2006; however, mandatory compliance is not required until
January 1, 2007.
Coverage of Electronic Check Conversions
Reg E addresses electronic funds transfers (EFTs) such as
transfers initiated through an ATM, point of sale terminal,
automated clearinghouse, telephone bill payment plan and
remote banking service. Reg E has always specifically
excluded from its coverage any transaction “originated by
check, draft, or similar paper instrument.” Reg E has also
historically covered only financial institutions and not other
merchants and payees.
In an ECK, a consumer provides a check to a merchant (or
other payee) to use information from the check to initiate an
EFT from the consumer’s account as payment for the
purchase of goods or services. Although the consumer
initially writes a paper check, payment is not initiated by the
check. The payee electronically captures the routing, account
and serial numbers from the check and initiates a one-time
EFT. The transaction could be a point of sale transaction,
which is payment at the time of the purchase of goods or
services, or an account receivable transaction, where the
consumer mails a check to the merchant to pay a bill.

An ECK is not the same as electronic check collection. The
Fed clarifies that a transaction arising from the electronic
collection, presentment or return of checks through the check
collection system, such as through the transmission of an
electronic check image, is not an EFT covered by Reg E. If
the check is not used as a source of information to initiate an
EFT, but the check is sent through the check collection
system, albeit electronically, it is not covered by the new
ECK provision.
Likewise, Internet and telephone initiated transactions, where
a consumer provides information from his or her check to a
payee to pay for a purchase, are not governed by the new
provisions relating to ECKs. Internet and telephone initiated
transactions, including those initiated using information from
a check, are covered by Reg E because they result in EFTs
from the consumer’s account, but they are not governed by
the new rules on ECKs, because the paper check is not
actually provided to the payee. In an ECK transaction, the
check is actually provided to the payee, who then uses the
check as a source of information to process an EFT.
Consumer Authorization for ECKs
Under the revisions, payees and merchants (including
financial institution payees) that will be initiating EFTs using
an ECK (whether at point of sale or in connection with an
account receivable) must: (i) obtain authorization for the
transfer by providing certain notices; (ii) notify the consumer
that funds may be debited on the same day that payment is
received; and (iii) notify the consumer that the consumer’s
check will not be returned by the financial institution holding
the consumer’s account (as applicable). The notice that the
consumer’s check will not be returned is not required where
the merchant/payee returns the check to the consumer after
capturing the necessary data to initiate the EFT.
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To obtain consumer authorization, a notice that the
transaction will or may be processed as an EFT is provided to
the consumer, and authorization is complete when the
consumer goes forward with the transaction. For point of sale
transfers, the notice must be posted on a prominent and
conspicuous location and a copy of the notice must be
provided to the consumer at the time of the transaction (for
example, on the terminal receipt). For account receivable
transactions, the notice may be, for example, provided on a
monthly billing statement or invoice. In an account receivable
transaction, authorization is obtained when, after receiving
that notice, the consumer provides or mails a check as
payment. There is no further “copy to the consumer” notice
for account receivable transactions.
In addition to authorizing the transaction, the consumer must
be notified that funds may be debited from the consumer’s
account as soon as the same day payment is received, and, if
applicable, that the consumer’s check will not be returned by
the financial institution holding the consumer’s account. For
point of sales transfers, these notices must be posted in a
prominent and conspicuous location, however, they do not
need to be included on the copy of the notice otherwise given
to the consumer and described above. For account receivable
transactions, the notice would be included in the monthly
billing statement or invoice. Again, if the check is returned to
the consumer, for example, at the point of sale, no notice that
the check will not be returned by the financial institution is
required. The regulation provides model notices, including a
model for use where the payee wishes to obtain the
consumer’s authorization to process the payment either as an
EFT or as a paper check.
In general, these notices must be provided for each
transaction. However, a special rule is provided for payees
who provide coupon books to their customers where the
customer detaches a coupon from the book every month and
provides the coupon with each payment. According to the
commentary, the notices can be placed in a conspicuous
location on the coupon book on a page that the consumer can
retain, such as on the cover or on the first page that will not
be removed. This exception is applicable only to coupon
books. For regular periodic statements or invoices sent on a
monthly basis, the notices must be included on each
statement or invoice.

Further, in its overview of the changes, the Fed provides
relief for those payees that have already issued payment
coupon books that will cover a time period after this new rule
becomes effective. In order to avoid issuing all new payment
coupon books by the effective date of the changes in Reg E,
the payee may provide a one-time notice including all
required information to the consumer to obtain the
customer’s authorization to convert each check submitted
with a coupon.
Multiple Payments/Payees
In the case where a merchant may receive more than one
check for a single invoice or statement, only one notice is
required to be provided on the initial invoice or statement.
That notice is sufficient notice to the consumer that all checks
provided in payment for the billing cycle or the invoice
whether received from the consumer or someone else for that
account will be processed as an ECK.
Service Fees Via EFT
Any merchant or other payee that wishes to collect a fee from
the consumer’s account for the return of an EFT or a check
for insufficient or uncollected funds, via an EFT, must obtain
the consumer’s authorization. This authorization requirement
is met when a notice that a service fee will be collected by an
EFT from the consumer’s account, together with a disclosure
of the amount of the fee, is provided to the consumer, and the
consumer goes forward with the transaction. As with the
other ECK notices, for fees to be collected in connection with
point of sale transfers, the notice must be posted in a
prominent and conspicuous location, and a copy of the notice
must be provided to the consumer at the time of the
transaction.
The special rules for providing notices on coupon books and
for multiple payments and payors also apply to these notices
for the electronic collection of fees for insufficient or
uncollected funds.
This Reg E requirement to obtain the consumer’s
authorization for collecting insufficient or uncollected funds
fees via EFT applies to payees. It does not apply to fees
assessed against the consumer’s account by the consumer’s
account holding institution for the return of an EFT or a
check unpaid or for paying overdrafts (unless the financial
institution holding the account is also the payee.)
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Re-presented Checks
The rule requiring a consumer’s authorization to debit a
service fee for uncollected funds applies anytime the fee is to
be debited electronically, even if the underlying transaction
was a paper transaction. The actual re-presentment of a
returned check is not covered by Reg E where the original
presentment was by paper check. However, when a payee represents a check electronically, it may also seek to debit the
service fee for insufficient or uncollected funds via EFT. This
must be authorized. A consumer has authorized such a debit
for the service fee when the consumer goes forward with a
transaction after receiving notice that the fee will be collected
electronically. Again, for point of sale transactions this notice
must be posted and a copy of the notice provided to the
consumer.

devices must be considered an unsolicited issuance and must
comply with the Reg E requirements applicable to issuing
unsolicited access devices in 205.5(b).
If more than one access device is forwarded to a consumer
and at least one requires validation procedures (that is, it is
not a replacement), an institution may choose to require the
consumer to either validate all access devices provided by the
issuer including the replacement, or validate none of the
issued devices and discard the devices. An institution may
link the validation of one access device with the validation of
another. Any time validation of more than one device is tied
to another, the institution should disclose to the customer in a
clear and readily understandable manner that the single
validation will validate both access devices.
Written Authorization For Preauthorized Transfers

Initial Regulation E Disclosures for Financial Institutions
Unless a financial institution is a merchant/payee initiating
ECKs, none of the disclosure requirements described above
for payees initiating ECKs apply to financial institutions.
However, the inclusion of ECKs as an EFT requires that a
financial institution incorporate this type of electronic
transaction in its Reg E disclosure listing the transfers that the
consumer can make. Most financial institutions are already
providing this disclosure. However, the Fed adopted new
model language for purposes of making this disclosure. The
model language is as follows:
“Electronic Check Conversion. You may
authorize a merchant or other payee to
make a one-time electronic payment from
your checking account using information
from your check to: (i) pay for purchases;
(ii) pay bills.”
In addition to this disclosure, new model language is
provided by the Fed instructing the consumer to contact his
or her financial institution if information from a check is
improperly used. All of the Fed model language has now
been inserted into FIPCO’s Reg E disclosures (available in
FIPCO’s deposit software).
The Fed has clarified that disclosures relating to ECKs
provided when a consumer opens an account need not be
repeated when a consumer later enters into an agreement with
a third party to initiate an ECK. Therefore, financial
institutions are permitted to incorporate the consumer’s
ability to make an ECK into the Reg E disclosures at the time
the disclosures are provided at account opening, and need not
worry about providing another disclosure at the time of an
ECK.
Clarifications On Issuing Access Devices
Under existing Reg E, a financial institution may issue a
renewal or substitute access device to replace a previously
issued device. Under the commentary as revised, a financial
institution may provide additional devices at the time it issues
a renewal or substitute access device provided the additional

Under existing Reg E, preauthorized EFTs from a consumer’s
account may be authorized only by a “writing signed or
similarly authenticated” by the consumer. Existing
commentary prohibited authorization by tape recording a
telephone conversation. Since then, the E-Sign Act, allowing
for electronic records and signatures has been adopted. In this
amendment, the commentary that a tape recording never
constitutes written authorization is removed. Now, if the
authorization complies with the E-Sign Act for authentication
the written authentication requirement in Reg E is satisfied.
Other requirements in Reg E applicable to preauthorizing
transfers also continue to apply.
Additional commentary has been added to address procedures
for obtaining a consumer’s written preauthorization to submit
recurring charges against a debit card. The issue arises,
because written authorization is not required for
preauthorized charges against a credit card which is not
subject to Reg E, but is required for preauthorized charges
against a debit card under Reg E. This requires a payee that
gets authorization to submit a recurring charge, to know
when it is charging a debit card, requiring written
authorization, and when it is charging a credit card, not
requiring written authorization. Under the revised
commentary, the payee will be expected to have “procedures
reasonably adopted” to determine whether the card is a credit
or debit card. The Fed indicates that requesting the consumer
to specify whether the card is a debit or credit card is a
reasonable procedure.
Consumer’s Right to Stop Payment of Preauthorized
Transfers
Financial institutions that are notified by a consumer that a
preauthorization to debit an account is revoked, must block
all future payments for that debit transmitted by the payee. A
new comment is added to address problems in stopping
recurring debits that take place over debit card networks
where the account holding institution may not be able to
timely block debits from being posted to the consumer’s
account. The new comment permits an institution, upon
receiving a consumer’s stop payment order, to use a third
June 2006
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party to block a preauthorized transfer if the institution
doesn’t have the capability to block the preauthorized debit
from being posted to the consumer’s account, as long as the
payment is in fact stopped (that is, the consumer’s account is
not debited for the payment). No change was made to the
official comment that institutions may require the consumer
to provide a copy of a written notice sent to the payee
revoking authority for the payee to originate debits to the
consumer’s account. If the written copy is not provided
within 14 days of the consumer’s stop payment order, the
institution is not required to continue stopping the payments.
Notice of Transfers In Varying Amounts
Under existing Reg E, when a preauthorized EFT varies in
amount from the previous transfer, or from the preauthorized
amount, the payee or the financial institution must send
notice of the amount and the date of the transfer at least 10
days before the scheduled date of the transfer. The regulation
permits the payee or institution to give the consumer the
option of receiving notice only when a transfer falls outside a
specified range of amounts or only when a transfer differs
from the most recent transfer by more than an agreed upon
amount.
A new exception has been created for funds that are
transferred and credited to an account of the same consumer
held at a different financial institution. In this case, the payee
or financial institution need not provide a consumer the
option of receiving notice with each varying transfer, and
may provide notice only when a debit falls outside of a
disclosed specified range or differs by more than a specified
amount from the most recent transfer. The range or amount
must be one that could reasonably be anticipated by the
consumer and must be disclosed to the consumer when the
consumer preauthorizes the transfer. The Fed specifically
addresses transferring funds from a CD at one institution to
an account held of the consumer at another institution. In this
case, if the transfer is for a payment of interest on a fixed rate
CD, an appropriate range would be based on a month
containing 28 days and a month containing 31 days, which
would account for the variance in the transfers. A financial
institution that adopts this policy must amend its Reg E
disclosures to disclose this policy. The WBA Reg E
disclosures do not address this option.
Error Resolution Procedures
Under existing error resolution procedures, a consumer must
notify the institution of an error no later than 60 days after the
institution sends the periodic statement or the passbook
documentation on which the alleged error is reflected. A new
comment clarifies that if the consumer is late in providing
that notice of error, the institution is not required to comply
with the requirements of the error resolution procedures.
However, this is not the end of a determination of the
consumer’s liability. Financial institutions must comply with
other conditions in Reg E to impose liability on consumers
for unauthorized transfers, such as the condition that the
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customer have received proper disclosures of liability, the
telephone number and address to be notified when there is an
unauthorized transfer and the financial institution’s business
days.
Financial institutions are reminded that although the
consumer must provide notice 60 days after the periodic
statement on which the alleged error is reflected, a
consumer’s liability may still be capped as long as the
consumer notifies his or her financial institution within 2
business days of learning of the theft or loss of the access
device. State law and other rules, such as VISA and
MasterCard rules may further limit a consumer’s liability.
Time Limit and Extent of Investigation Period
Under existing Reg E, an institution investigating an alleged
error must conduct “a review of its own records” where the
allegation pertains to a transfer to or from a third party with
whom the institution has no agreement for the type of EFT
involved. Under new comments, an institution should use all
relevant information available within its own records for
purposes of determining whether an error occurred. The
information reviewed should pertain to the account for which
the assertion of error is made and cover a reasonable period
of time. The Fed points out that the following information
may be the type of information an investigation might
include: (i) the ACH transaction records for the transfers; (ii)
the transaction history of the particular account for a
reasonable period of time immediately preceding the
allegation of error; (iii) whether the check number of the
transaction in question is notably out of sequence; (iv) the
location of either the transaction or the payee in question
relative to the consumer’s place of residence and habitual
transaction area; (v) information relative to the account in
question within the control of the institution’s third party
service providers if the financial institution reasonably
believes that it may have records or other information that
could be dispositive; or (vi) any other information
appropriate to resolve the claim.
Disclosure at ATMs
Under existing Reg E, ATM operators that impose a fee on a
consumer for initiating an EFT or a balance inquiry must
notify the consumer that a fee will be imposed for providing
the EFT service or for a balance inquiry and the amount of
the fee. Under the new clarifications, the signage posted on or
at the ATM may: (i) indicate that a fee will be imposed for
providing EFT services or for a balance inquiry; or (ii)
indicate that a fee may be imposed for providing EFT
services or for a balance inquiry, or (iii) specify the types of
EFTs for which a fee is imposed. Options (ii) and (iii) are
available only if there are exceptions to the imposition of the
fees. If a fee will be imposed in all instances, the notice must
state that a fee will be imposed for all EFT services and
balance inquiries.
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This issue’s “Special Focus” provides an overview of new state laws which affect the banking industry. Next, check
“Regulatory Spotlight” for information on possible changes to BSA’s rules regarding funds transmittals. Finally, turn to
“Compliance Notes” for notices on mortgage loan funding available through the Wisconsin Department of Veteran
Affairs and the release of the 2006 Revisions to Uniform Standards of Professional Appraisal Practices.

SPECIAL FOCUS
MISCELLANEOUS NEW STATE LAWS

c.

Notice No. 2006-10

The ability of an individual to place a security freeze on his/
her consumer report does not apply to any of the following:

As has been mentioned in past WBA publications, this last
legislative session was very busy for the banking industry.
In both the March and April issues of the WBA Compliance
Journal, we reported on several new laws recently passed
by the Wisconsin legislature. This article completes the
summaries of the important new laws enacted this past
session that are of interest to financial institutions.

a.

A reseller, except that if a reseller obtains from another
CRA an individual’s consumer report that includes a
security freeze, the reseller shall include the security
freeze with any consumer report regarding the
individual that the reseller maintains.

b.

A CRA that is a check services or fraud prevention
services company which issues reports on incidents of
fraud or authorization for the purpose of approving or
processing negotiable instruments, electronic funds
transfers, or similar methods of payments.

c.

A CRA that is a deposit account information service
company which issues reports regarding account
closures due to fraud, substantial overdrafts, ATM
abuse, or similar negative information regarding an
individual to inquiring financial institutions for use
only in reviewing an individual’s request for a deposit
account at the inquiring financial institution.

New Wisconsin Credit Freeze Law
A new state law, 2005 Wisconsin Act 140, effective
January 1, 2007, permits an individual to restrict the
release of his/her credit report in certain circumstances. A
variety of credit freeze laws have been enacted in several
states around the country and such legislation is currently
pending in Congress.
In Wisconsin, the Department of Agriculture, Trade and
Consumer Protection (DATCP) is charged with drafting
rules to implement this new law and WBA is working with
DATCP through that process. This article will highlight the
major provisions of the new law. A complete copy of the
new law may be obtained from the legislature’s website at:
www.legis.state.wi.us/2005/data/acts/05Act140.pdf.
The law generally requires a consumer reporting agency
(CRA) to include a security freeze with an individual’s
consumer report within 5 business days after an individual
does all of the following:
a.

b.

Sends a request by certified mail to an address
designated by the CRA, or sends a request directly to
the CRA by any other means that the CRA may
provide.
Provides the CRA with proper identification.

Pays any applicable fee to the CRA.

If an individual’s consumer report includes a security
freeze, a CRA may not release the consumer report to any
person for any purpose related to the extension of credit
unless the individual gives prior authorization for the
release as provided in the law. Release authorization by an
individual to a CRA occurs when the individual has done all
of the following:
a.

Contacted the CRA using a point of contact designated
by the CRA.

b.

Provided proper identification and the personal
identification number, password or other device the
CRA has given him/her at the time the individual
placed the security freeze on the report.
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c.

Specified the time period for which the release is
authorized.

d.

Paid any applicable fee to the CRA.

monitoring, credit line increases, and account upgrades
and enhancements), contract, or negotiable instrument,
or conducting the business transaction. This exception
extends to a subsidiary, affiliate, or agent of a person
specified above, and an assignee or prospective
assignee of a financial obligation owing by the
individual to a person specified above.

A CRA may release an individual’s consumer report that
includes a security freeze if any of the following apply:
a.

The individual authorizes the release in accordance
with the above-outlined procedures.

b.

The individual requests removal of the security freeze
in accordance with the law’s requirements.

c.

The CRA included a security freeze with the consumer
report due to a material misrepresentation of fact by the
individual, if the CRA notifies the individual in writing
about the misrepresentation before the CRA releases
the consumer report.

If a financial institution requests access to an individual’s
consumer report that includes a security freeze, the request
is made in connection with the individual’s application for
credit, and the CRA is prohibited from releasing the report
to the financial institution, the financial institution may treat
the individual’s application as incomplete. Nothing in the
law prohibits the CRA from advising a third party,
including a financial institution, that an individual’s
consumer report includes a security freeze and that the CRA
must obtain the individual’s authorization before releasing
the individual’s consumer report.
This law does not apply to an individual’s consumer report
that a CRA releases to, or for, any of the following:
a.

A person with whom the individual has, or had prior to
assignment, an account or contract, including a demand
deposit account; a person to whom the individual issued
or is otherwise personally liable on a negotiable
instrument; or a person who otherwise has a legitimate
business need for the information in connection with a
business transaction initiated by the individual; for the
purpose of preventing or investigating potential fraud
or theft of identity, reviewing the account (includes
activities related to the account maintenance,

b.

A subsidiary, affiliate, agent, assignee, or prospective
assignee of a person to whom the CRA has released the
consumer report during the time period authorized by
the individual pursuant to the process outlined above.

c.

Any state or local agency, law enforcement agency,
court, or private collection agency acting pursuant to a
court order, warrant, or subpoena.

d.

A child support agency acting pursuant to 42 USC 651669b.

e.

The state or its agents or assigns acting to investigate
fraud or acting to investigate or collect delinquent taxes
or unpaid court orders or to fulfill any of its other
statutory responsibilities.

f.

The use of credit information for the purposes of
prescreening as provided in the Fair Credit Reporting
Act (FCRA).

g.

A person administering a credit file monitoring
subscription service or similar service to which the
individual has subscribed.

h.

A person for the purpose of providing an individual
with a copy of his or her consumer report upon the
individual’s request.

i.

An insurer authorized to do business in Wisconsin that
uses the consumer report in connection with the
underwriting of insurance involving the individual.

j.

A person who intends to use the information for
employment purposes.
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The law sets forth specific fees that a CRA may charge for
the above-mentioned services as well as specific notice
requirements a CRA must provide the individual.

change. Previously, the notice had to be given at least
30 days before the change.
b.

The penalties for violating this law may be severe. Any
person who obtains a consumer report from a CRA, requests
a CRA to include or remove a security freeze in a consumer
report, or authorizes a CRA to release a consumer report
that includes a security freeze, under false pretenses or in
knowing violation of, or in an attempt to knowingly violate,
this law or federal law, shall be liable to the CRA for actual
damages sustained by the CRA or $1,000 whichever is
greater. A person who fails to comply with this law is liable
for any actual damages sustained by the individual as a
result of the failure and the costs of the action, including
reasonable attorney fees.
Changes to Wisconsin’s First Lien Law Notice
Requirements
A new state law, 2005 Wisconsin Act 215, changed certain
notice requirements under sec. 138.056, Wis. Stats., for
variable rate loans secured by a 1-4 family dwelling used as
the borrower’s principal place of residence by
distinguishing between loans secured by first liens and those
secured by equivalent security interests. The notice
requirements discussed below apply only to such loans
secured by a first lien and not to loans secured by an
equivalent security interest. The determination as to whether
a loan is secured by an equivalent security interest is
determined on the date the loan is made.
a.

Notice of a change in the interest rate which increases
periodic payments other than the final payment must be
given to the borrower at least 15 days before the

Notice of a change in the interest rate which does not
increase the periodic payment must be given not later
than 30 days after the change. Previously, the notice
had to be given not later than 15 days after the change.

The new law first applies to changes in interest rates that
occur on or after April 11, 2006. A complete copy of the
new law may be obtained from the legislature’s website at:
www.legis.state.wi.us/2005/data/acts/05Act215.pdf.
Electronic Recording Council Created
A new state law, 2005 Wisconsin Act 421, creates an
Electronic Recording Council attached to the Department of
Administration charged with the task of adopting standards
and practices to implement electronic recording of real
property documents. The law also enacts the Uniform Real
Property Electronic Recording Act into Wisconsin’s
statutes. The new law is effective June 3, 2006.
WBA was instrumental in securing a change in this law to
ensure that one member of the newly created Electronic
Recording Council (Council) is a representative from a
banking association. In June, WBA requested that a banker,
Steven Hansen of Associated Bank, be appointed by
Governor Doyle to the Council on behalf of the association.
The Governor recently agreed and officially appointed Mr.
Hansen to the Council. Mr. Hansen has been in the
mortgage banking business for over 20 years and is
currently a member of WBA’s Mortgage Lending
Committee. A complete copy of the new law may be
obtained from the legislature’s website at:
www.legis.state.wi.us/2005/data/acts/05Act421.pdf.

REGULATORY SPOTLIGHT
Agencies Issue ANPR on Threshold
Requirements for Funds Transfers and
Transmittals of Funds.
The Financial Crimes Enforcement Network (FinCEN) and
the Board of Governors of the Federal Reserve System
(FRB) (collectively, the Agencies) have issued an advance
notice of proposed rulemaking (ANPR) on the dollar
threshold which triggers the requirement to collect, retain,
and transmit information on funds transfers and transmittals
of funds, sometimes referred to as the “recordkeeping” and
“travel” rules. This requirement applies only to funds
transfers and transmittals of funds in amounts of $3,000 or
more. The Agencies request comment to assess whether the
potential benefit to law enforcement of a lower threshold
outweighs the potential burden to financial institutions.

Comments on the ANPR may be submitted on or before
08/21/2006. Copies of the ANPR may be obtained from
WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 71, No. 119, 06/21/2006, 3556435567.

Agencies Issue Notice on Reporting of Certain
Deposit-Related Data in Call Report.
The Office of the Comptroller of the Currency (OCC),
Department of the Treasury (Treasury), Board of Governors
of the Federal Reserve System (FRB), and Federal Deposit
Insurance Corporation (FDIC) (collectively, the Agencies)
have issued a joint notice on the reporting of certain
deposit-related data in the Consolidated Reports of
Condition and Income (Call Report). On 05/08/2006, the
July 2006
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This month’s “Special Focus” contains two articles. The first addresses elder abuse reporting and the second addresses onlinebanking multifactor authentication. Next, turn to “Regulatory Spotlight” for final rules on Regulation E Payroll Card
Accounts and the 2007 HOEPA points and fees amount. Finally, turn to “Compliance Notes” for information on an IRS
Revenue Ruling, an FRB opinion on single-member LLC NOW account eligibility, and a RESPA Section 8 violation.

SPECIAL FOCUS
New Law Makes Changes to Wisconsin’s Elder
Abuse Reporting System.

receiving a request for release of the information from the
agency.

Notice No. 2006-11

On a related note, in 2005, at the request of the Coalition of
Wisconsin Aging Groups, Senators Feingold and Kohl asked
the federal financial institution regulators for guidance on
whether a financial institution employee’s voluntary
reporting of elder abuse pursuant to Wisconsin’s law was
permissible in the context of the Gramm-Leach-Bliley Act
(GLBA) and Regulation P. In their letter, dated June 3, 2005,
the regulators stated it is a permitted exception to the notice
and opt-out requirements of the GLBA privacy provisions if
financial institutions voluntarily report elder financial abuse
to the county elder abuse agency in accordance with
Wisconsin law, provided that they have entered into a
memorandum of understanding with the county agency.
WBA is in the process of typesetting the memorandum of
understanding form as a model for financial institutions to
use, and expects that it will be available through FIPCO’s
website (www.fipco.com) by October 1. Consequently,
financial institutions are encouraged to enter into a
memorandum of understanding with their county agency if
they choose to voluntarily report elder abuse, material abuse
or neglect in accordance with Wisconsin’s law.

Three major pieces of legislation were separately passed this
session affecting adult protective services and placement,
adult protection systems and guardianship. While most of the
changes in the three laws do not directly affect financial
institutions, there is a provision in the modernization of
Wisconsin’s adult protective services systems that does affect
financial institutions. That legislation, 2005 Wisconsin Act
388, which primarily revises the laws concerning the
reporting of and responses to the abuse and neglect of elderly
and vulnerable adults, is effective December 1, 2006.
Under existing state law, any person may report material
abuse to the county elder abuse agency, the long term care
ombudsman, or to any other state official. The law requires
that each designated county agency must enter into a
memorandum of understanding with public or private entities
participating in the elder abuse reporting system. State law
further provides immunity to a person voluntarily reporting
elder abuse such that the person may not be held civilly or
criminally liable for reporting in good faith under Section
46.90, Wisconsin Statutes.
The new law adds a provision to the investigative authority of
the county agencies clarifying that the scope of their
investigation may include a review of the financial records of
the elder adult at risk that are maintained by a financial
institution and others. Specifically, the new law states that the
records shall be released without informed consent [of the
elder at risk] in either of the following circumstances: to an
elder-adult-at-risk agency or other investigative agency under
this section or as directed under a lawful court order.
Consequently, financial institutions must release financial
records to the investigative agency as directed. The new law
further permits the financial record holder to release financial
record information by initiating contact with the elder-adultat-risk agency or other investigative agency without first

Copies of the new law may be obtained from the legislature’s
website at: www.legis.state.wi.us/2005/data/
acts/05Act388.pdf. Copies of the federal banking regulators’
letter to Senators Feingold and Kohl may be obtained from
WBA’s Tiffyn Riese at 608/441-1207 or
triese@wisbank.com. As noted above, copies of the model
memorandum of understanding may be obtained from
FIPCO’s website, www.fipco.com, beginning October 1.

Online-banking Multifactor Authentication
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This month’s “Special Focus” contains two articles. The first addresses elder abuse reporting and the second addresses onlinebanking multifactor authentication. Next, turn to “Regulatory Spotlight” for final rules on Regulation E Payroll Card
Accounts and the 2007 HOEPA points and fees amount. Finally, turn to “Compliance Notes” for information on an IRS
Revenue Ruling, an FRB opinion on single-member LLC NOW account eligibility, and a RESPA Section 8 violation.

SPECIAL FOCUS
New Law Makes Changes to Wisconsin’s Elder
Abuse Reporting System.

receiving a request for release of the information from the
agency.

Notice No. 2006-11

On a related note, in 2005, at the request of the Coalition of
Wisconsin Aging Groups, Senators Feingold and Kohl asked
the federal financial institution regulators for guidance on
whether a financial institution employee’s voluntary
reporting of elder abuse pursuant to Wisconsin’s law was
permissible in the context of the Gramm-Leach-Bliley Act
(GLBA) and Regulation P. In their letter, dated June 3, 2005,
the regulators stated it is a permitted exception to the notice
and opt-out requirements of the GLBA privacy provisions if
financial institutions voluntarily report elder financial abuse
to the county elder abuse agency in accordance with
Wisconsin law, provided that they have entered into a
memorandum of understanding with the county agency.
WBA is in the process of typesetting the memorandum of
understanding form as a model for financial institutions to
use, and expects that it will be available through FIPCO’s
website (www.fipco.com) by October 1. Consequently,
financial institutions are encouraged to enter into a
memorandum of understanding with their county agency if
they choose to voluntarily report elder abuse, material abuse
or neglect in accordance with Wisconsin’s law.

Three major pieces of legislation were separately passed this
session affecting adult protective services and placement,
adult protection systems and guardianship. While most of the
changes in the three laws do not directly affect financial
institutions, there is a provision in the modernization of
Wisconsin’s adult protective services systems that does affect
financial institutions. That legislation, 2005 Wisconsin Act
388, which primarily revises the laws concerning the
reporting of and responses to the abuse and neglect of elderly
and vulnerable adults, is effective December 1, 2006.
Under existing state law, any person may report material
abuse to the county elder abuse agency, the long term care
ombudsman, or to any other state official. The law requires
that each designated county agency must enter into a
memorandum of understanding with public or private entities
participating in the elder abuse reporting system. State law
further provides immunity to a person voluntarily reporting
elder abuse such that the person may not be held civilly or
criminally liable for reporting in good faith under Section
46.90, Wisconsin Statutes.
The new law adds a provision to the investigative authority of
the county agencies clarifying that the scope of their
investigation may include a review of the financial records of
the elder adult at risk that are maintained by a financial
institution and others. Specifically, the new law states that the
records shall be released without informed consent [of the
elder at risk] in either of the following circumstances: to an
elder-adult-at-risk agency or other investigative agency under
this section or as directed under a lawful court order.
Consequently, financial institutions must release financial
records to the investigative agency as directed. The new law
further permits the financial record holder to release financial
record information by initiating contact with the elder-adultat-risk agency or other investigative agency without first

Copies of the new law may be obtained from the legislature’s
website at: www.legis.state.wi.us/2005/data/
acts/05Act388.pdf. Copies of the federal banking regulators’
letter to Senators Feingold and Kohl may be obtained from
WBA’s Tiffyn Riese at 608/441-1207 or
triese@wisbank.com. As noted above, copies of the model
memorandum of understanding may be obtained from
FIPCO’s website, www.fipco.com, beginning October 1.

Online-banking Multifactor Authentication
Policies and Procedures.
Notice No. 2006-12
The December 31, 2006 deadline is quickly approaching for
financial institutions to have implemented, in accordance
with the 2005 Guidance discussed below, online-banking
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multifactor authentication policies and procedures in an effort
to better safeguard customer information and reduce the
occurrence of fraud and identity theft. Financial institutions
should be preparing now for this upcoming deadline.
In October 2005, the FFIEC agencies (FRB, FDIC, OCC,
OTS, and NCUA) (collectively, the Agencies) released a
guidance document entitled Authentication in an Internet
Banking Environment (2005 Guidance). The 2005 Guidance
replaced previous guidance issued in 2001 entitled
Authentication in an Electronic Banking Environment.
Issuance of the 2005 Guidance was necessary because of
legal and technological changes that have taken place in the
past several years regarding protection of customer
information and increased use of the Internet for banking and
other financial transactions.
The 2005 Guidance, which applies to both retail and business
customers, requires an institution to conduct a risk-based
assessment, evaluate (or create) its customer awareness
program and develop security measures, to reliably
authenticate customers who remotely access the institution’s
financial services via the Internet or other forms of electronic
access.
The 2005 Guidance identifies three basic existing
authentication methodology factors: something the user
knows (e.g. password, PIN); something the user has (e.g.
ATM card, smart card); and something the user is (e.g.
biometric characteristic, such as a fingerprint). At the advent
of electronic banking, institutions typically used just one of
these factors to authenticate the customer remotely accessing
services, most notably a user name and password. However,
as legal and technological changes have occurred, and with
the Agencies stating they consider inadequate the use of a
single-factor to authenticate high-risk transactions involving
access to customer information or the movement of funds to
other parties, many institutions have begun to use multiple
factors in their authentication process. And, with the issuance
of the 2005 Guidance, all institutions must look closely at the
incorporation of multiple factors in their authentication
process.
The Agencies have determined that multifactor authentication
methods are more difficult to compromise than single-factor
methods. Therefore, properly designed and implemented
multifactor authentication policies and procedures present

stronger and more reliable fraud deterrents. For example, the
use of a logonID/password is a single factor authentication,
as noted earlier. All a criminal needs is this information to
gain access the customer’s account. Whereas, an ATM
transaction requires mutifactor authentication—something
the user has together with something the user knows. In this
case, the criminal needs both the customer’s ATM card and
PIN to gain access to the account.
In order to implement an appropriate authentication
methodology, financial institutions must first start with a riskassessment of the institution’s Internet banking system and
other forms of electronic banking systems. The risk should be
evaluated based on the type of customer; the customer’s
transactional capabilities; the sensitivity of customer
information being communicated to both the institution and
the customer; the ease of using the communication method;
and the volume of transactions.
An effective authentication program should be implemented
to ensure that controls and authentication tools are
appropriate for all of the financial institution’s Internet-based
products and services. The level of authentication used by the
financial institution in a particular application should be
appropriate to the level of risk in that application. Where risk
assessments indicate that the use of single-factor
authentication is inadequate, financial institutions should
implement multifactor authentication, layered security, or
other controls reasonably calculated to mitigate those risks.
The risk assessment process should:
• Identify all transactions and levels of access associated
with Internet-based customer products and services;
• Identify and assess risk mitigation techniques, including
authentication methodologies, employed for each
transaction type and level of access; and
• Include the ability to gauge the effectiveness of risk
mitigation techniques for current and changing risk factors
for each transaction type and level of access.
The 2005 Guidance also stresses that a financial institution’s
multifactor authentication policy and procedures include how
the financial institution will monitor its systems and how
unauthorized activities will be reported. A sound
authentication system should include audit features that can
assist in the detection of fraud, money laundering,
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compromised passwords, or other unauthorized activities.
Adequate reporting mechanisms are also necessary to
promptly inform security administrators when users are no
longer authorized to access a particular system, and to permit
the timely removal or suspension of user account access.
Importantly, if critical systems or processes are outsourced to
third parties, management should ensure that the appropriate
logging and monitoring procedures are in place and that
suspected unauthorized activities are communicated to the
institution in a timely manner. The 2005 Guidance
recommends that an independent party, such as an internal or
external auditor, should review activity reports documenting
the security administrators’ actions to provide the necessary
checks and balances for managing system security.

Q3. Does the guidance require the use of multifactor
authentication?

Customer awareness is also addressed in the 2005 Guidance.
It states that financial institutions must periodically review
their efforts in helping educate customers on fraud and
identity theft issues, as customer awareness is a key defense
against these problems. If the institution determines
additional steps are necessary to better educate customers,
such steps must be taken.

A6. Yes, the guidance applies to both retail and commercial
customers.

The 2005 Guidance also reminds institutions that they should
use reliable methods of originating customer accounts online,
and must be certain to verify each new customer’s identity.
The Appendix to the 2005 Guidance provides helpful
information on this issue, as well as all other aspects of
multifactor authentication outlined above. The 2005
Guidance may be viewed at: www.ffiec.gov/pdf/
authentication_guidance.pdf.
To further assist financial institutions with their
implementation of multifactor authentication policies and
procedures, the Agencies released Frequently Asked
Questions (FAQ) on FFIEC Guidance on Authentication in
an Internet Banking Environment. The FAQ may be viewed
at: www.fdic.gov/news/news/financial/2006/
authentication_faq.pdf. The following consists of selected
questions and answers from that document:

Scope
Q1. What was the impetus for the regulators providing
guidance regarding how customers should access electronic
banking systems?
A1. Since 2001 there have been improvements in
authentication technologies, increasing incidents of fraud
(including identity theft), and significant legal and
technological changes regarding the protection of customer
information.
Q2. Does the guidance apply to telephone banking systems?
A2. While the guidance focuses on Internet banking systems,
its principles apply to all forms of electronic banking,
including telephone banking systems.

A3. No, the guidance does not call for the use of multifactor
authentication. The use of multifactor authentication is one of
several methods that can be used to mitigate risk as discussed
in the guidance. However, the guidance identifies
circumstances under which the Agencies would view the use
of single-factor authentication as the only control mechanism
as inadequate and conclude that additional risk mitigation is
warranted.
Q6. Does the guidance apply to both retail and commercial
customers?

Q7. Does the guidance apply to the retail use of credit and
debit cards, including over the Internet?
A7. No, the guidance does not apply to the use of credit or
debit cards.
Q8. Does the guidance apply to correspondent banking?
A8. The guidance applies to correspondent banking if the
correspondent banking relationship uses an electronic
banking system with high-risk functionality as described in
the guidance.
Q10. Are the Agencies recommending multifactor
authentication over layered security to other compensating
controls?
A10. No, any of these controls may be an effective method to
mitigate risk in accordance with the guidance, if properly
implemented.
Q11. Are there banking applications where single-factor
authentication as the only control mechanism would be
adequate?
A11. Single-factor authentication alone would be adequate
for electronic banking applications that do not process highrisk transactions, e.g. systems that do not allow funds to be
transferred to other parties or that do not permit access to
customer information.
Q14. Can an institution perform a risk assessment and
conclude that stronger authentication is not warranted?
A14. An institution’s risk assess may conclude that existing
controls are appropriate. However, such a conclusion would
not be justified if the institution’s electronic banking systems
use single-factor authentication as their only control for highrisk transactions involving access to customer information or
the movement of funds to other parties.
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Q15. If a financial institution has not experienced financial
fraud or identity theft originating from its online banking
system, should it nonetheless undertake risk mitigation
steps in accordance with the guidance?
A15. Yes, the guidance states that a financial institution’s risk
assessment should consider appropriate risk-mitigation steps
for both current and future risks.
Q16. Does the guidance apply to loan or deposit account
applications submitted over the Internet by non-customers?
A16. The guidance does not apply to applications submitted
by non-customers. As the appendix to the guidance explains,
customer verification during account origination is a related
but separate process from that of authentication.
Q19. Does the guidance apply to call centers?
A19. The principles of the guidance apply if a financial
institution permits high-risk services to be performed through
its call center.

Timing
Q1. What do the Agencies expect institutions to have
accomplished by year-end 2006?
A1. The Agencies expect that institutions will complete the
risk assessment and will implement risk mitigation activities
by year-end 2006. The Agencies are not considering any
general extension of the timing associated with this guidance.
Q2. What if the financial institution or its technology
service provider cannot implement a solution by year-end
2006?
A2. The Agencies’ examiners will assess the adequacy of
each financial institution’s authentication controls on a caseby-case basis.

Risk Assessment
Q1. What type of documentation is contemplated for the
risk assessment? Do the Agencies have a template that
financial institutions should use?
A1. The guidance is not specific in this regard and the
Agencies do not have a template for such risk assessment.
However, financial institutions seeking general information
on risk assessment may refer to the Small Entity Compliance
Guide for the Interagency Guidelines Establishing
Information Security Standards and the FFIEC IT
Examination Handbook, Information Security Booklet.
Q 2. Can a financial institution rely on its Internet banking
system provider to perform the risk assessment?
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A2. Yes, however, the institution is ultimately responsible for
managing risk and should perform appropriate due diligence
as required when selecting a service provider. The institution
may accept a risk assessment performed by the service
provider after the institution has ensured that the assessment
is accurate and the solutions are sufficient to mitigate the
risks to the financial institution and its customers.
Q3. Does the guidance provide that financial institutions
will assess the risks regarding authentication on a yearly
basis?
A3. No, however the Interagency Guidelines Establishing
Information Security Standards require that an institution’s
information security program be monitored, evaluated, and
adjusted as appropriate in light of changes in technology, the
sensitivity of customer information, internal and external
threats to information, the institution’s changing business
arrangements, and changes to customer information systems.
These same criteria apply to re-evaluating the institution’s
Internet banking controls.
Q4. Can a financial institution forgo the risk assessment
and move immediately to implement additional
authentication controls?
A4. No, because the guidance is risk-based, a risk assessment
that sufficiently evaluates the risks and identifies the reasons
for choosing a particular control should be completed.
Q5. Should the risk assessment specifically consider the
risks of phishing, pharming, and malware?
A5. Yes, these are some of the vulnerabilities that are
specifically mentioned in the guidance. Other factors
appropriate for consideration in the risk assessment include
reputation risk, harm to the customer, transaction risk, and
other reasonably foreseeable threats.

Customers
Q1. May an institution permit customers to “opt-out” of
additional authentication controls?
A1. No, the Agencies believe that permitting customers to
opt-out is not an effective risk mitigation strategy and would
undermine the effectiveness of the control. In addition, this
would not address reputation risks to the institution.
However, an institution may permit customers to choose
between different authentication options provided the options
offered are consistent with the guidance.
Q2. The guidance also discusses a customer awareness
program that includes periodic evaluations. How do the
Agencies envision that this would be implemented?
A2. An institution may implement a customer awareness
program in a number of ways, including making information
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available on the institution’s website, in statement stuffers or
other direct mail communications, or at branch offices. The
institution may track the number of times customers click on
an information security hotlink or the amount of written
materials disseminated. The Agencies understand that
institutions cannot force customers to access or read such
information.

Q2. Is a user logon ID considered one of the factors in
multifactor authentication?

Technology Service Providers

A3. An institution can implement authentication controls
with varying degrees of customer involvement. Some
solutions can be implemented with virtually no customer
interaction while others require significantly more.

Q1. Will the Agencies assess the progress of technology
service providers prior to year-end 2006?
A1. The Agencies are assessing efforts being made by
technology service providers to conform with the guidance as
part of the ongoing interagency supervisory process.
Q2. Should an institution rely on the authentication
technique chosen by its service provider?
A2. The institution remains ultimately responsible for the
adequate authentication of transactions involving access to
customer information or movement of funds to other parties.
This responsibility includes ensuring that the authentication
techniques chosen by its service providers are appropriate for
the institution’s services.

Appendix
Q1. Would two-factor authentication include using two of
the same type of factor (e.g. two different passwords) if they
are used at different points in the application?
A1. By definition true multifactor authentication requires the
use of solutions from two or more of the three categories of
factors. Using multiple solutions from the same category at
different points in the process may be part of a layered
security or other compensating control approach, but it would
not constitute multifactor authentication.

A2. No, because user logon Ids are not secret.
Q3. Are there authentication methods that an institution
can implement without customer involvement?

Other related topics and references on the Internet banking
environment, identity theft, and other electronic banking risks
can be found at: (1) FIL-132-2004 Study on “AccountHijacking” Identity Theft and Suggestions for Reducing
Online Fraud www.fdic.gov/news/news/financial/2004/
fil13204.html; (2) FIL-59-2005 Identity Theft: Study
Supplement on “Account-Hijacking” Identity Theft
www.fdic.gov/news/news/financial/2005/fil5905.html; (3)
FIL-66-2005 Spyware: Guidance on Mitigating Risk From
Spyware www.fdic.gov/news/news/financial/2005/
fil6605.html; (4) FIL-64-2005 “Pharming”: Guidance on
How Financial Institutions Can Protect Against Pharming
Attacks www.fdic.gov/news/news/financial/2005/
fil6405.html; (5) FIL-27-2004 Guidance on Safeguarding
Customers Against E-Mail and Internet-Related Fraudulent
Schemes www.fdic.gov/news/news/financial/2004/
fil2704.html; and (6) FIL-103-2004 Interagency
Informational Brochure on Internet “Phishing” Scams
www.fdic.gov/news/news/financial/2004/fil10304.html.
This article is intended to provide a general overview of the
2005 Guidance and FAQ. Each institution must carefully
review the 2005 Guidance and FAQ documents in
preparation of its own multifactor authentication policy and
procedures.

REGULATORY SPOTLIGHT
Agencies Issue Notice on FACT Act Survey.
The Office of the Comptroller of the Currency (OCC), Board
of Governors of the Federal Reserve System (FRB), Federal
Deposit Insurance Corporation (FDIC), Office of Thrift
Supervision (OTS), National Credit Union Administration
(NCUA), and Federal Trade Commission (FTC)
(collectively, the Agencies) have issued a notice pursuant to
section 214(e) of the Fair and Accurate Credit Transaction
Act (Fact Act) seeking comment on a proposed information
collection concerning the Survey of Information Sharing
Practices with Affiliates (Survey). The study the Agencies

have proposed will use a written Survey to be completed by
financial institutions and other persons that are creditors or
users of consumer reports. The Agencies will use the
response to the Survey to prepare an initial report to Congress
on information sharing practices by financial institutions,
creditors, or users of consumer reports with their affiliates.
The Agencies are required jointly to submit the report to
Congress together with any recommendations for legislative
or regulatory action. Comments must be submitted on or
before 10/30/2006. Copies of the notice may be obtained
from WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 71, No. 169, 08/31/2006, 5188851891.
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This month’s “Special Focus” section provides highlight’s of the recently released Interagency Guidance on Nontraditional
Mortgage Products. Be sure to check the “Regulatory Spotlight” section for a proposal related to this Guidance and for SEC’s
announcement extending for Banks the exemption from the definition of “Broker.” Finally, read the “Compliance Notes” section
for two FDIC bulletins regarding CRA and HMDA, respectively.

SPECIAL FOCUS
Agencies Issue Guidance on NonTraditional
Mortgage Products.
Notice No. 2006-13
The OCC, FRB, FDIC, OTS and NCUA (collectively, the
Agencies) have issued final Interagency Guidance on
Nontraditional Mortgage Product Risks (Guidance). The
Guidance, released on 09/29/2006, was developed to clarify
how institutions can offer nontraditional mortgage products in
a safe and sound manner, and in a way that clearly discloses
the risks that borrowers may assume. The Guidance provides
risk management requirements for: (1) loan terms and
underwriting standards; (2) portfolio and risk management
practices; and (3) consumer protection issues. This article
highlights several key provisions of the Guidance.
Scope of the Guidance
In general, the Guidance applies to all residential mortgage
loan products that allow borrowers to defer repayment of
principal or interest. This includes all interest-only products
and negative amortization mortgages, with exception of home
equity lines of credit (HELOCs). The Agencies did not include
HELOCs in the Guidance but instead chose to amend the May
2005 Interagency Credit Risk Management Guidance for
Home Equity Lending to reflect similar consumer disclosure
recommendations made in the Guidance. Also, to provide
assistance in implementing the consumer protection portion of
the Guidance, the Agencies are seeking comment on proposed
illustrations of consumer information for nontraditional
mortgage products, as reported in the “Regulatory Spotlight”
section of this issue of WBA Compliance Journal.
The Guidance, the proposed Illustrations and the addendum to
the HELOC Guidance can be found at the following URLs:
• Final Interagency Guidance on Nontraditional Mortgage
Product Risks: www.fdic.gov/news/news/financial/2006/
fil06089.html;

• Interagency Proposed Illustrations of Consumer
Information for Nontraditional Mortgage Products:
www.fdic.gov/news/news/financial/2006/fil06090.html;
• Addendum to Credit Risk Management Guidance for Home
Equity Lending: www.fdic.gov/news/news/financial/2006/
fil06089.html;
• In addition the Agencies have created the following
consumer booklet: Booklet for Consumers: Interest-Only
Mortgage Payments and Payment-Option ARMs – Are They
For You? www.fdic.gov/consumers/consumer/interest-only/
mortgage_interestonly.pdf.
Loan Terms and Underwriting Standards
Qualifying Borrowers. Payments on nontraditional loans can
increase significantly when the loans begin to amortize. An
institution’s qualifying standards should recognize the
potential impact on payment shock, especially for borrowers
with high loan-to-value (LTV) ratios, high debt-to-income
(DTI) ratios, and low credit scores. Recognizing that an
institution’s underwriting criteria are based on multiple
factors, an institution should consider these factors jointly in
the qualification process and may develop a range of
reasonable tolerances for each factor.
For nontraditional mortgage loan products, an institution’s
analysis of a borrower’s repayment capacity should include an
evaluation of their ability to repay the debt by final maturity at
the fully indexed rate, assuming a fully amortizing repayment
schedule. For products that permit negative amortization, the
repayment analysis should be based upon the initial loan
amount plus any balance increase that may accrue from the
negative amortization provision. The analysis of repayment
capacity should avoid over-reliance on credit scores as a
substitute for income verification in the underwriting process.
The higher the credit risk, the more important it is to verify the
borrower’s income, assets, and outstanding liabilities.
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Collateral-Dependent Loans. Loans to individuals who do not
demonstrate the capacity to repay, as structured, from sources
other than the collateral pledged are generally considered
unsafe and unsound. Institutions that originate collateraldependent mortgage loans may be subject to criticism,
corrective action, and higher capital requirements.
Risk Layering. Institutions that originate or purchase mortgage
loans that combine nontraditional features face increased risk.
When features are layered, an institution should demonstrate
that mitigating factors support the underwriting decision and
the borrower’s repayment capacity. Mitigating factors could
include higher credit scores, lower LTV and DTI ratios,
significant liquid assets, mortgage insurance or other credit
enhancements.

Portfolio and Risk Management Practices
Policies. An institution’s policies for nontraditional mortgage
lending activity should set acceptable levels of risk through its
operating practices, accounting procedures, and policy
exception tolerances. Policies should reflect appropriate limits
on risk layering and should include risk management tools for
risk mitigation purposes. Institutions should set growth and
volume limits by loan type, with special attention for products
and product combinations in need of heightened attention due
to easing terms or rapid growth.

Simultaneous Second-Lien Loans. Simultaneous second-lien
loans reduce owner equity and increase credit risk. Loans with
minimal or no owner equity generally should not have a
payment structure that allows for delayed or negative
amortization without other significant risk mitigating factors.

Concentrations. Institutions with concentrations in
nontraditional mortgage products should have well-developed
monitoring systems and risk management practices.
Monitoring should keep track of concentrations in key
portfolio segments such as loan types, third-party originations,
geographic area, and property occupancy status.
Concentrations should also be monitored by key portfolio
characteristics such as loans with high combined LTV ratios,
loans with high DTI ratios, loans with the potential for
negative amortization, loans to borrowers with credit scores
below established thresholds, loans with risk-layered features,
and non-owner-occupied investor loans. Institutions should
also consider the effect of employee incentive programs that
could produce higher concentrations of nontraditional
mortgage loans.

Introductory Interest Rates. When developing nontraditional
mortgage product terms, an institution should consider the
spread between the introductory rate and the fully indexed
rate. Institutions should minimize the likelihood of disruptive
early recastings and extraordinary payment shock when setting
introductory rates.

Controls. An institution’s quality control, compliance, and
audit procedures should focus on mortgage lending activities
posing high risk. Policy exceptions made by servicing and
collections personnel should be carefully monitored to confirm
that practices such as re-aging, payment deferrals, and loan
modifications are not inadvertently increasing risk.

Lending to Subprime Borrowers. Mortgage programs that
target subprime borrowers through tailored marketing,
underwriting standards, and risk selection should follow the
applicable interagency guidance on subprime lending.

Third-party Originations. Institutions should have strong
systems and controls in place for establishing and maintaining
relationships with third parties. Oversight of third parties
should involve monitoring the quality of originations so that
they reflect the institution’s lending standards and compliance
with applicable laws and regulations.

Reduced Documentation. As the level of credit risk increases,
the Agencies expect an institution to more diligently verify
and document a borrower’s income and debt reduction
capacity. Clear policies should govern the use of reduced
documentation.

Non-Owner-Occupied Investor Loans. Borrowers financing
non-owner-occupied investment properties should qualify for
loans based on their ability to service the debt over the life of
the loan. Loan terms should reflect an appropriate combined
LTV ratio that considers the potential for negative
amortization and maintains sufficient borrower equity over the
life of the loan.

Secondary Market Activity. Institutions with significant
secondary market activities should have comprehensive,
formal strategies for managing risks. Contingency planning
should include how the institution will respond to reduced
demand in the secondary market. In the Agencies’ view, the
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repurchase of mortgage loans beyond the selling institution’s
contractual obligation is implicit recourse.

laws regarding unfair or deceptive acts or practices, also may
apply.

Management Information and Reporting. Reporting systems
should allow management to detect changes in the risk profile
of its nontraditional mortgage loan portfolio. At a minimum,
information should be available by: loan type; risk-layering
features; underwriting characteristics; and borrower
performance. Portfolio volume and performance should be
tracked against expectations, internal lending standards and
policy limits. Variance analysis should be performed regularly
to identify exceptions to policies and prescribed thresholds.

Recommended Practices. When promoting or describing
nontraditional mortgage products, institutions should provide
consumers with information that is designed to help them
make informed decisions when selecting and using these
products. Promotional materials and other product descriptions
should provide information about the costs, terms, and features
of nontraditional mortgages that can assist consumers in their
product selection decisions, including information about:
•

Stress-Testing. Based on the size and complexity of their
lending operations, institutions should perform sensitivity
analysis on key portfolio segments to identify and quantify
events that may increase risks in a segment or the entire
portfolio. The scope of the analysis should generally include
stress tests on key performance drivers such as interest rates,
employment levels, economic growth, housing value
fluctuations, and other factors beyond the institution’s
immediate control.
Capital and Allowance for Loan and Lease Losses. Institutions
should establish an appropriate level for loan and lease losses
(ALLL) for the estimated credit losses inherent in their
nontraditional mortgage loan portfolios. Capital levels should
be commensurate with the risk characteristics of the
nontraditional mortgage loan portfolios. Lax underwriting
standards or poor portfolio performance may warrant higher
capital levels. The objective is to identify credit quality
indicators that affect collectibility for ALLL measurement
purposes. The valuation process should follow generally
accepted account principals and use reasonable and
supportable assumptions.
Consumer Protection Issues
Concerns and Objectives. Nontraditional mortgage loan
products carry a significant risk of payment shock and
negative amortization that may not be fully understood by
consumers. Communications with consumers, including
advertisements, oral statements, promotional materials, and
monthly statements, should provide clear and balanced
information about the relative benefits and risks of these
products, including the risk of payment shock and the risk of
negative amortization.
Legal Risks. Institutions that offer nontraditional mortgage
products must ensure that they do so in a manner that complies
with all applicable laws and regulations. With respect to the
disclosures and other information provided to consumers,
applicable laws and regulations include: Truth in Lending Act
and its implementing regulation, Regulation Z; and Section 5
of the Federal Trade Commission Act which prohibits unfair
or deceptive acts or practices. Other federal laws, including the
fair lending laws and the Real Estate Settlement Procedures
Act, also apply to these transactions. State laws, including

•

•

•

Payment Shock. Product descriptions could state the
maximum monthly payment a consumer would be
required to pay under a hypothetical loan example once
amortizing payments are required and the interest rate and
negative amortization caps have been reached.
Negative Amortization. When negative amortization is
possible under the terms of a nontraditional mortgage loan
product, consumers should be apprised of the potential for
increasing principal balances and decreasing home equity,
as well as other potential adverse consequences of
negative amortization.
Prepayment Penalties. If the institution may impose a
penalty in the event that the consumer prepays the
mortgage, consumers should be alerted to this fact and to
the need to ask the lender about the amount of any such
penalty.
Cost of Reduced Documentation Loans. If an institution
offers both reduced and full documentation loan programs
and there is a pricing premium attached to the reduced
documentation program, consumers should be alerted to
this fact.

Monthly Statements on Payment Option ARMs. Monthly
statements that are provided to consumers on repayment
option ARMs should provide information that enables
consumers to make informed payment choices, including an
explanation of each payment option available and the impact
of that choice on loan balances.
Practices to Avoid. An institution that advertises or promotes a
nontraditional mortgage by emphasizing the comparatively
lower initial payments permitted for these loans, should also
provide clear and comparably prominent information alerting
the consumer to the risks. Similarly, institutions should avoid
promoting payment patterns that are structurally unlikely to
occur, as such practices could raise legal and other risks for
the institution.
Institutions should avoid: giving consumers unwarranted
assurances or predictions about the future direction of interest
rates; making inappropriate representations about the cash
savings or expanded buying power to be realized from
nontraditional mortgage products in comparison with
amortizing mortgages; suggesting that initial minimum
payments in a payment option ARM will cover accrued
interest charges; and making misleading claims that interest
rates or payment obligations for these products are “fixed.”
October 2006
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Control Systems. Institutions should develop and use strong
control systems to monitor whether actual practices are
consistent with their policies and procedures relating to
nontraditional mortgage products. Lending personnel should
be trained so that they are able to convey information to
consumers about the product terms and risks in a timely,
accurate, and balanced manner. Lending personnel should be
monitored to determine whether they are following these
policies and procedures. Institutions should review consumer
complaints to identify potential compliance, reputation, and

other risks. Attention should also be paid to appropriate legal
review and to using compensation programs that do not
improperly encourage lending personnel to direct consumers
to a particular product.
WBA would like to thank the American Bankers Association
for permission to reprint portions of its “Summary of the Final
Guidance on Nontraditional Mortgage Product Risks,” as
incorporated in the above article.

REGULATORY SPOTLIGHT
requirements. Comments will be analyzed by FFIEC to
determine whether the proposed reporting requirements
should be modified before FFIEC gives its final approval.
Comments must be received on or before 01/23/2007.
Copies of the notice may be obtained from WBA or
viewed at: www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 71, No. 185, 09/25/2006, 55981-55986.

Agencies Issue Several Items Regarding RiskBased Capital Standards.
•

The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC),
and Office of Thrift Supervision (OTS) (collectively,
the Agencies) have issued a proposed rule on a new
risk-based capital adequacy framework that would
require some and permit other qualifying banks to use
an internal ratings-based approach to calculate
regulatory credit risk capital requirements and advanced
measurement approaches to calculate regulatory
operational risk capital requirements. The proposed
framework is based on the “value-at-risk” approach to
measuring credit risk and operational risk. In particular,
the proposed framework requires banks to assign risk
parameters to exposures and provides specific riskbased capital formulas that would be used to transform
these risk parameters into risk-based capital
requirements. The proposed rule describes the
qualifying criteria for banks required or seeking to
operate under the proposed framework and the
applicable risk-based capital requirements for banks
that operate under the framework. The Federal
Financial Institutions Examination Council (FFIEC)
also seeks comment on this topic as is highlighted in the
next paragraph. Comments must be received on or
before 01/23/2007. Copies of the proposed rule may be
obtained from WBA or viewed at: www.gpoaccess.gov/
fr/index.html. Federal Register, Vol. 71, No. 185,
09/25/2006, 55830-55958.

•

The Agencies, through FFIEC, seek comment on
proposed new regulatory reporting requirements for
banks that qualify for and adopt the advanced capital
adequacy framework to calculate their risk-based
capital requirements or are in the parallel run stage of
qualifying to adopt this framework. The proposed rule
on the new risk-based capital adequacy framework is
outlined in the paragraph above. The proposal describes
the scope of reporting and the proposed reporting
4
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•

The Agencies have issued a proposed rule to revise the
market risk capital rule to enhance its risk sensitivity and
introduce requirements for public disclosure of certain
qualitative and quantitative information about the market
risk of a bank or bank holding company. OTS currently
does not apply a market risk capital rule to savings
associations and is proposing in this notice a market risk
capital rule for savings associations. The proposed rules
for each Agency are substantively identical. The market
risk capital rule requires a bank to maintain capital against
the market risk of its covered positions. The key
objectives of the proposed revisions to the current market
risk capital rule are to: enhance the rule’s sensitivity to
risks that are not adequately captured in the current
methodologies of the rule; enhance modeling
requirements consistent with advances in risk
management; and modify the definition of covered
position to better capture positions for which the market
risk capital rule is appropriate. FFIEC also seeks comment
on this topic as is highlighted in the next paragraph.
Comments must be received on or before 01/23/2007.
Copies of the proposed rule may be obtained from WBA
or viewed at: www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 71, No. 185, 09/25/2006, 55958-55980.

•

The Agencies, through FFIEC, seek comment on new
regulatory reporting requirements for banks that are
subject to the Agencies’ revised market risk capital rules.
Each bank that meets the market risk requirements within
the Agencies’ risk-based capital standards would file
quarterly regulatory reports for the Agencies’ use in
assessing the reasonableness and accuracy of a reporting
entity’s calculation of its minimum capital requirements
under the market risk rules and in evaluating an entity’s
capital in relation to its risks. The proposed rule on the
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This issue’s “Special Focus” provides an overview of OCC’s guidance on disclosures and marketing of gift cards. Next,
check “Regulatory Spotlight” for FDIC’s final rule regarding its one-time assessment credit for qualified financial
institutions. Finally, turn to “Compliance Notes” for notices regarding FinCEN’s advisory on shell companies and an IRS
revenue ruling regarding employee expense reimbursement tracking.

SPECIAL FOCUS
OCC Guidance on Disclosure and Marketing
of Gift Cards
Notice No. 2006-14
The OCC recently issued guidance on disclosure and
marketing issues relating to gift cards. The purpose for such
release is to provide to national banks guidance to ensure
both purchasers and recipients of gift cards are fully
informed of the terms and conditions of the product. As the
guidance is issued only by OCC, it is not applicable to state
chartered financial institutions. However, financial
institutions not regulated by OCC may nonetheless wish to
defer to the suggestions presented in the guidance when
offering gift card products. The following provides
highlights from the OCC Gift Card Guidance:
Background
A gift card is a type of prepaid or stored value card that is
designed to be purchased by one consumer (purchaser) and
presented as a gift to a second consumer (recipient).
Generally, gift cards are divided into two main categories:
retail gift cards and bank-issued gift cards. A retail gift card
is typically offered by a major retail, entertainment, or food
service company, to be used at establishments owned and
operated by the company. A bank-issued gift card is
typically issued by a financial institution, carries the logo of
a payment card network such as VISA, MasterCard, or
American Express, and can be used at the various locations
that accept cards from that network.
A bank-issued gift card is typically a bank product, and not
merely an arrangement through which a third party can
facilitate the use of its product in a payment card network.
When a gift card is a bank product, the consumer’s
agreement is with the bank, and the gift card and the related
disclosures, the cardholder agreement, and other
documentation will specifically identify the bank and the
issuer of the card. In addition, the bank will generally:

establish and impose fees and other terms associated with
the card and control the net proceeds of such fees; be the
party with the financial responsibility to merchants to honor
the card; and hold for its own account, or for the account of
the consumer, the pool of funds used to pay merchants when
consumers present gift cards to pay for goods and services.
Consumer Disclosures
Gift cards present unique disclosure challenges, as the
purchaser and the recipient of the gift card are not the same
person. Therefore, providing disclosures to a purchaser may
not be sufficient to avoid compliance and reputation risks
related to misunderstanding by a recipient about material
costs, terms and conditions of the gift card. With respect to
gift cards that are bank products, the OCC generally expects
to see the following disclosures:
Disclosures on Gift Cards.
Basic information that is most essential to a gift
card recipient’s decision about when and how to
use the card should be provided on the gift card
itself, or on a sticker or tape affixed to the gift
card. Information generally included is:
•

The expiration date of the card (which,
consistent with existing practices for credit
and debit cards, should be presented clearly
on the front of the card);

•

The amount or the existence of any monthly
maintenance, dormancy, usage, or similar
fees; and

•

How consumers may obtain additional
information about their cards or other
customer service (for example, by providing
a toll-free number or Web site address).
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Disclosures Accompanying Gift Cards.
In addition, other information that is important to
a gift card recipient’s decision and actions should
be provided in a form that is designed to be
passed on the card to the recipient. These
disclosures could be carried in promotional
packaging that contains this material
information, or inserted into a sleeve that sets
forth or is attached to these disclosures.
Depending on the terms of the gift card product,
this information may include:
•

The name of the bank that issued the card;

•

Any other fees that may apply to the card,
including card replacement or reissuance fees,
balance inquiry fees, foreign currency conversion
fees, and cash redemption fees, and how they will
be collected (e.g., by debits to the card balance);

•

Whether and how consumers can receive a
replacement card in the event that their card is lost
or stolen, the information that consumers need to
retain in order to do so, and responsibility for
unauthorized transactions;

•

Where the card can be used, including, if
applicable, suggestions for using the card at gas
stations, hotels, restaurants, or other locations that
may seek payment authorization in an amount
greater than the consumer’s actual purchase;

•

The issuer’s obligation to authorize transactions
through use of the card, and examples of the
circumstances under which it may refuse to do so;

•

The importance of tracking the balance remaining
on the card;

•

Whether, and if so, how the card may be used in
“split payment” transactions (when the card is used

in conjunction with another form of payment) and
the process for redeeming de minimis remaining
balances;
•

How consumers can resolve problems and
complaints and receive balance and other
information about their cards; and

•

When applicable, the issuer’s ability to revoke or
change the terms of the gift card agreement.

Practices To Avoid
National bank gift card issuers should take appropriate steps
to avoid engaging in marketing or promotional practices
that could mislead a reasonable consumer about the terms,
conditions, or limitations of the bank gift card product they
are offering. For example, issuers should not advertise a gift
card as having “no expiration date” if monthly service or
maintenance fees, dormancy fees, or similar charges can
consume the card balance and thereby have the same
practical effect as an expiration date. Similarly, if such fees
may consume the card balance before the stated expiration
date for the card arrives, disclosures relating to that
expiration date (other than the disclosure on the front of the
card) should explain that possibility. Issuers also should
generally avoid describing gift card products in terms
suggesting that they are similar to gift certificates or other
payment instruments with which consumers may be more
familiar, or as products that carry federal deposit insurance
when such insurance does not apply.
In addition to the Gift Card Guidance, OCC has also
released a Gift Card Holiday Tips for Consumers. The tips
inform consumers of the most important terms and
conditions that consumers should be sure to check for, and
which should be disclosed to the consumer. The OCC Gift
Card Guidance can be found at: www.occ.treas.gov/ftp/
bulletin/2006-34.doc. The OCC Consumer Advisory
regarding Gift Card Holiday Tips for Consumers can be
found at: www.occ.treas.gov/ftp/release/2004-108a.pdf.
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In this issue, check the “Special Focus” section for an overview of new EPA rules that could affect lending practices and
procedures. Next, read the “Regulatory Spotlight” section for information on a notice applicable to servicemembers and their
dependents when they are in default on a mortgage loan. Finally, check the “Compliance Notes” section for the 2007 interest
rate for required escrow accounts established in connection with loans governed by sec. 138.052, Wis. Stats.

SPECIAL FOCUS
New EPA Rules May Merit Review of Lenders’
Environmental Risk Programs
Notice No. 2006-15
New regulations from the Environmental Protection Agency
(EPA) establishing federal standards and practices for
conducting “all appropriate inquires” (AAI) under the
Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA) became effective November
1, 2006. The new AAI rule should not directly affect lender
liability for contaminated property under CERCLA and
does not necessitate changes in FIPCO® forms. However,
lenders may want to review the AAI rule and determine
whether they wish to make changes to their lending
practices and procedures in response to the new regulations.
Background on CERCLA Liability
CERCLA. Under CERCLA, persons may be held strictly
liable for cleaning up hazardous substances at properties
that they either currently own or operate or that they owned
or operated at the time hazardous waste was disposed of or
discharged on the property. In 1986, the “innocent
landowner” defense was created. Under this defense,
persons who can demonstrate, among other requirements,
that they “did not know and had no reason to know” prior to
purchasing a property that a hazardous substance had been
released or stored upon the property can avoid CERCLA
liability. To demonstrate “no reason to know,” the person
must have undertaken “all appropriate inquiries” into the
previous ownership and uses of the property consistent with
good commercial or customary standards and practices.
Brownfields Amendment. In 2002, the Small Business
Liability Relief and Brownfields Revitalization Act (the
“Brownfields Amendments”), amended CERCLA in part to
clarify the requirements necessary to establish the innocent

landowner defense. (In addition, the Brownfields
Amendment added liability protections for landowners who
qualify as “contiguous property owners” or “bona fide
prospective purchasers.”) The Brownfields Amendments
provide several criteria that the EPA must use in creating
regulations that establish the standards and practices for
conducting “all appropriate inquiries” to qualify for the
liability exemptions. The new AAI rule sets forth those
standards and practices.
Lender Liability Exclusion. A 1996 amendment to
CERCLA created an exclusion to CERCLA liability for
secured lenders that do not “participate in management.”
Under the exclusion, a secured creditor is not an “owner or
operator” (and so can avoid CERCLA liability for
contaminated property) if the creditor holds indicia of
ownership of the property primarily to protect the creditor’s
security interest in the property and further does not
participate in the management of the property. The new
AAI rule does not change the standard for the secured
creditor exclusion. However, as the Federal Deposit
Insurance Corporation points out in a recent Financial
Institution Letter discussed below (FIL-98-2006, November
13, 2006), lending institutions need to take proper steps to
limit exposure to potential environmental liability
associated with real property used as collateral. Requiring a
borrower to perform an environmental evaluation that meets
the new AAI rule may be one of those steps. Consequently,
it is important for lenders to be familiar with the new
regulations.
New EPA “All Appropriate Inquiries” Regulations
Purpose. The purpose of the new AAI rule is to establish
federal standards and practices for the conduct of “all
appropriate inquiries,” which a person must perform if
wishing to seek protection under one of the CERCLA
landowner liability protections. According to the EPA, “all
appropriate inquiries,” also commonly referred to as due
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diligence or a “Phase I” environmental assessment, is the
process of evaluating past and present uses of the property
to determine environmental conditions and assess potential
liability for any contamination prior to purchasing a
property.

•

Reviews of Federal, State, local government, and other
records; and

•

Visual inspections of the property and adjoining
properties.

Prior Standards. As part of the Brownfields Amendments,
Congress established interim AAI standards at the
beginning of 2002. Under the interim standards, persons
could rely on the procedures of ASTM Standard E1527-97
(the “Standard Practice for Environmental Site
Assessments: Phase I Environmental Site Assessment
Process”) to perform AAI. ASTM E1527-97 subsequently
was updated by ASTM E1527-2000. The EPA had said that
either ASTM E1527-97 or ASTM E1527-2000 could be
used to satisfy the AAI requirements of CERCLA until the
effective date of the final regulations. Under the final AAI
rule, as of November 1, 2006, neither of those two standards
may be relied upon; however, the EPA has said that the
updated ASTM E1527-2005 may be used to comply with
the new AAI rule.

Note that the AAI investigation must be conducted or
updated within one year prior to the acquisition date of the
property. Also, if the AAI investigation is conducted more
than 180 days prior to the acquisition date, then certain
aspects of the AAI investigation must be updated prior to
purchase. Therefore, reliance on “old” investigations or
Phase I reports will not satisfy the AAI rule.

Summary of New Rules. A full discussion of the new AAI
rule is beyond the scope of this article. However, in
general, the rule requires an “environmental professional” to
oversee the AAI investigation and produce a written report.
Following are some of the requirements of such an
investigation and report for which the new AAI rule
provides standards and practices:
•

The nature of the inquiry and report by the
environmental professional, along with the
requirements to be an “environmental professional”;

•

Interviews with past and present owners, operators, and
occupants;

•

Reviews of historical sources (such as chain of title
documents and land use records) to determine previous
uses of the property;

•

Searches for recorded environmental cleanup liens;

Effect on Other Environmental Laws. The AAI rule
applies to any person who seeks the landowner liability
protections of CERCLA as an innocent landowner,
contiguous property owner, or bona fide prospective
purchaser. Consequently, other environmental laws, such as
the federal Resource Conservation Recovery Act (RCRA)
and Wisconsin’s Chapter 292 Remedial Action provisions
(including the secured lender exemption under Section
292.21) are not directly affected by these new rules.
However, these other environmental laws would be relevant
to the FDIC’s Guidelines for an Environmental Risk
Program, and so lenders should have some familiarity
contained in FIL-98-2006 with them.
FDIC Guidelines to Lenders
November 13, 2006, Financial Institution Letter. FIL98-2006 sets forth updated Guidelines for an Environmental
Risk Program that take into account the new AAI rule.
According to the updated Guidelines, lending institutions
should maintain an environmental risk program (ERP) in
order to evaluate the potential adverse effect of
environmental contamination on the value of real property
and associated potential environmental liability.
The ERP should establish procedures for identifying and
evaluating potential environmental concerns associated with
lending practices and should be compatible with the
institution’s operations--for example, the more loans to
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higher risk industries or in locales of known contamination,
the more elaborate and sophisticated the ERP. The ERP
should include the following elements:

•

•

Provide for staff training;

•

•

Set environmental policy guidelines and procedures;

•

•

Require an environmental review or analysis during the
application process (even if not a full-blown ASTM
E1527-2005 Phase I at this stage);

•

Include loan documentation standards; and

•

Establish appropriate environmental risk assessment
safeguards in loan workout situations and foreclosures.

The Guidelines specifically say that the institution’s policies
and procedures “should reflect adequate consideration of”
the EPA’s AAI rule. The Guidelines continue by stating
that “a lender should evaluate whether it is appropriate or
necessary to require the borrower to perform an
environmental evaluations that meets the standards and
practices of the EPA All Appropriate Inquiry Rule.” Such
evaluation may be made on a case-by-case basis,
considering the risk characteristics of the transaction, the
type of property, and the environmental information gained
during an initial environmental risk analysis, and should be
made in the context of the institution's overall ERP.
The Guidelines further provide that, whenever the
complexity of an environmental issue is beyond the
expertise of the institution’s staff, the institution should
consult legal counsel, environmental consultants, or other
qualified experts. However, here are a few practical
suggestions for dealing with environmental issues:

•

In commercial transactions, continue to
exercise due diligence before accepting
property as collateral.
Avoid “participating in management”.
On a case-by-case basis, consider whether it
makes business sense to require a borrower to
perform “all appropriate inquiries” and take
other steps required to claim the innocent land
owner defense.
Before relying on any Phase I or other
environmental report, determine its age and
whether it meets the requirements of ASTM
E1527-2005. If the report is too old or does
not meet those requirements, a new report will
be needed if the borrower wants to claim the
innocent landowner defense.

Conclusion
The AAI rule establishes specific regulatory requirements
and standards for conducting “all appropriate inquiries” into
the previous ownership and uses of a property for the
purposes of qualifying for certain exemptions for landowner
liability under CERCLA. Even if lenders are not concerned
about their direct liability under CERCLA, as part of their
lending environmental risk program, they should be familiar
with the new rule. In addition, lenders may wish to review
their lending practices and procedures in light of the
changes in law. Finally, FIPCO® has determined these
changes do not necessitate a change to its forms.

REGULATORY SPOTLIGHT
FRB Issues Final Rule on Regulation E and
Returned Item Fees.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule which amends Regulation E
and the official staff commentary to the regulation regarding
certain fees. The final rule clarifies that the requirement to
obtain a consumer’s authorization to initiate an electronic
fund transfer to the consumer’s account to collect a fee for
an EFT or check that has been returned applies to any
person that intends to collect the fee in that manner, and not
to the account-holding financial institution. The final rule
also provides guidance on the consumer notice requirements
when a person initiates an electronic fund transfer to collect

a returned item fee or engages in an electronic check
conversion transaction. The amendments supersede
corresponding provisions addressing these issues in FRB’s
January 2006 final rule and August 2006 interim final rule.
This final rule is effective 01/01/2007. Copies of the final
rule may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
71, No. 231, 12/01/2006, 69430-69438.

FRB Issues Proposed Rule on Regulation E
and Terminal Receipts.
FRB has issued a proposed rule which would amend
Regulation E and the official staff commentary to the
December 2006
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This month’s issue is packed with information. First, check “Special Focus” for a sampling of questions and answers on
the Pension Protection Act of 2006. Next, read “Regulatory Spotlight” for news regarding concentrations in commercial
real estate lending and changes to the CHARM booklet. Finally, read “Compliance Notes” for tips on searching the child
support lien docket.

SPECIAL FOCUS
Pension Protection Act Questions & Answers.
Notice No. 2007-1
In August 2006, the Pension Protection Act (PPA) was
enacted, providing comprehensive pension reform for
several tax-qualified retirement plans. To address several
questions arising from the PPA, the Treasury Department
and the IRS have issued Notice 2007-7 to provide extensive
guidance on various PPA rules relating to distributions from
tax-qualified retirement plans. The guidance is in the form
of a Q&A and addresses the following PPA sections:
• 303:

Interest rate assumptions for lump-sum
distributions;

• 826: Hardship distributions from a 401(k) and similar
plans;
• 828: Early distributions from qualified plans to
terminated public safety employees;
• 829: Rollovers from qualified plans to IRAs for nonspouse beneficiaries;
• 845: Distributions to pay for health insurance for retired
public safety officers;
• 904: Earlier vesting of certain employer contributions;
• 1102: New rules for the notice and consent period for
distributions and;
• 1201: Distributions from IRAs to charitable
organizations.

Section 829: Rollovers from Qualified Plans to IRAs for
Non-Spouse Beneficiaries.
If a direct trustee-to-trustee transfer of any portion of a
distribution from an eligible retirement plan is made to an
individual retirement plan or IRA that is established for the
purpose of receiving the distribution on behalf of a
designated beneficiary who is a non-spouse beneficiary, the
transfer is treated as a direct rollover of an eligible rollover
distribution. The IRA of the non-spouse beneficiary is
treated as an inherited IRA. This treatment applies to
distributions made after 12/31/2006.
11. Can a qualified plan offer a direct rollover of a
distribution to a non-spouse beneficiary?
A. Yes. A qualified plan can offer a direct rollover of a
distribution to a non-spouse beneficiary who is a designated
beneficiary, provided that the distributed amount satisfies
all the requirements to be an eligible rollover distribution
other than the requirement that the distribution be made to
the participant or the participant’s spouse. The direct
rollover must be made to an IRA established on behalf of
the designated beneficiary that will be treated as an
inherited IRA. If a non-spouse beneficiary elects a direct
rollover, the amount directly rolled over is not includible in
gross income in the year of the distribution.
12. Can other types of plans offer a direct rollover of a
distribution to a non-spouse beneficiary?
A. Yes. Certain annuity plans and eligible governmental
plans may offer a direct rollover of a distribution to a nonspouse beneficiary.
13. How must the IRA be established and titled?

The following are selected questions from IRS Notice 20077 addressing rollover distributions on behalf of a designated
beneficiary who is a non-spouse beneficiary; and qualified
charitable distributions.

A. The IRA must be established in a manner that identifies
it is an IRA with respect to a deceased individual and also
identifies the deceased individual and the beneficiary. For
example, “Tom Smith as beneficiary of John Smith.”
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14. Is the plan required to offer a direct rollover of a
distribution to a non-spouse beneficiary?
A. No. A plan is not required to offer a direct rollover of a
distribution to a non-spouse beneficiary. If a plan does offer
direct rollovers to non-spouse beneficiaries of some, but not
all, participants, such rollovers must be offered on a
nondiscriminatory basis because the opportunity to make a
direct rollover is a benefit, right, or feature. In the case of
distributions from a terminated defined contribution plan,
the plan will be considered to offer direct rollovers with
respect to such distributions without regard to plan terms.
16. If the named beneficiary of a decedent is a trust, is a
plan permitted to make a direct rollover to an IRA
established with the trust as beneficiary?
A. Yes. A plan may make a direct rollover to an IRA on
behalf of a trust where the trust is the named beneficiary of
a decedent, provided the beneficiaries of the trust meet the
requirements to be designated beneficiaries. The IRA must
be established in accordance with the rules in Q&A #13 of
the notice, with the trust identified as the beneficiary. In
such a case, the beneficiaries of the trust are treated as
having been designated as beneficiaries of the decedent for
purposes of determining the distribution period.
Section 1201: Qualified Charitable Distributions.
PPA Section 1201 is applicable to distributions made in
taxable years 2006 and 2007. Generally, if a distribution
from an IRA owned by an individual after the individual has
attained age 70½ is made directly by the trustee to certain
organizations described in the Internal Revenue Code
(Code), the distribution is excluded from gross income. The
exclusion is only available to the extent that the distribution
would otherwise have been includible in gross income. In
addition, the exclusion applies only if the contribution
would otherwise qualify for a charitable contribution
deduction. A distribution that is eligible for this exclusion is
called a qualified charitable distribution.
34. Is there an overall limit on the amount that may be
excluded from gross income for qualified charitable
distributions that are made in a year?

A. Yes. The income exclusion for qualified charitable
distributions only applies to the extent that the aggregate
amount of qualified charitable distributions made during
any taxable year does not exceed $100,000 per IRA owner.
Thus, if an IRA owner maintains multiple IRAs in a taxable
year, and qualified charitable distributions are made from
more than one of these IRAs, the maximum total amount
that may be excluded for that year by the IRA owner is
$100,000. For married individuals filing a joint return, the
limit is $100,000 per individual IRA owner.
35. Is the exclusion for qualified charitable distributions
available for a distribution made to any organization
eligible to receive charitable contributions in the Code
or donor advised funds?
A. No. Qualified charitable distributions may only be made
to certain organizations as described in the Code.
36. Is the exclusion for qualified charitable distributions
available for distributions from any type of IRA?
A. Generally, the exclusion for qualified charitable
distributions is available for distributions from any type of
IRA (including a Roth IRA and a deemed IRA) that is
neither an ongoing SEP IRA nor an ongoing SIMPLE IRA.
For this purpose, a SEP IRA or a SIMPLE IRA is treated as
ongoing if it is maintained under an employer arrangement
under which an employer contribution is made for the plan
year ending with or within the IRA owner’s taxable year in
which the charitable contributions would be made.
37. Is the exclusion for qualified charitable distributions
available for distributions from an IRA maintained for a
beneficiary if the beneficiary has attained age 70½
before the distribution is made?
A. Yes. The exclusion from gross income for qualified
charitable distributions is available for distributions from an
IRA maintained for the benefit of a beneficiary after the
death of the IRA owner if the beneficiary has attained age
70½ before the distribution is made.
38. If a 2006 distribution satisfies all of the
requirements, but it was made before the enactment
date of PPA, is the amount distributed excludable as a
qualified charitable distribution?
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A. Yes. The exclusion is applicable to distributions made at
any time in 2006. Thus, a distribution made in 2006 that
satisfies the requirements under the regulation is a qualified
charitable distribution even if it was made before
08/17/2006.
40. Is the qualified charitable distribution subject to
withholding?
A. No. A qualified charitable distribution is not subject to
withholding because the IRA owner that requests such a
distribution is deemed to have elected out of withholding.
For purposes of determining whether a distribution required
by an IRA satisfies the requirements under the Code, the
IRA trustee, custodian, or issuer may rely upon reasonable
representations made by the IRA owner.
41. Is a check from an IRA made payable to a charitable
organization described in the Code and delivered by the
IRA owner to the charitable organization a direct
payment to such organization?
A. Yes. If a check from an IRA is made payable to a
charitable organization described in the Code and delivered
by the IRA owner to the charitable organization, the
payment to the charitable organization will be considered a
direct payment by the IRA trustee to the charitable
organization.

42. Will a qualified charitable distribution be taken into
account in determining whether the required minimum
distribution requirements have been satisfied?
A. Yes. The amount distributed in a qualified charitable
distribution is an amount distributed from the IRA for
purposes of required minimum distributions.
43. What are the tax consequences of a direct payment
of an amount from an IRA to a charity where the
transaction is intended to satisfy the requirements of the
Code but fails to do so?
A. If an amount intended to be a qualified charitable
organization is paid to a charitable organization but fails to
satisfy the requirements of the Code, the amount paid is
treated as (1) a distribution from the IRA to the IRA owner
that is includible in gross income; and (2) a contribution
from the IRA owner to the charitable organization is subject
to the rules under Code section 170, including the
percentage limits of section 170(b).
The complete Notice 2007-7, which contains specific Code
and PPA section references for each covered topic, may be
found at: www.irs.gov/pub/irs-drop/n-07-07.pdf.

REGULATORY SPOTLIGHT
Agencies Issue Semiannual Regulatory
Agendas.
• The Board of Governors of the Federal Reserve System
(FRB) has issued its semiannual regulatory agenda. FRB
anticipates having under consideration regulatory matters as
indicated in the agenda during the period of 11/01/2006
through 04/30/2007. Comments about the agenda may be
submitted any time during the next 6 months. Copies of the
agenda may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
71, No. 237, 12/11/2006, 74249-74255.
• The Federal Deposit Insurance Corporation (FDIC) has
published items for its fall 2006 semiannual regulatory
agenda. The agenda identifies items such as: capital
standards and guidelines; large-bank deposit insurance
determination modernization; identity theft red flag and
address discrepancies; assessments; advertisement of
membership and one-time assessment credit. Copies of the
agenda may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
71, No. 237, 12/11/2006, 74219-74227.
• The Department of Housing and Urban Development
(HUD) has published its semiannual agenda of regulations

which have already been issued or that are expected to be
issued during the next several months. The agenda also
includes rules currently in effect that are under review.
Copies of the agenda may be obtained from WBA or
viewed at: www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 71, No. 237, 12/11/2006, 73385-73413.
• The Federal Housing Finance Board (FHFB) has
published its semiannual agenda of regulations. Copies of
the agenda may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
71, No. 237, 12/11/2006, 74241-74244.
• The Small Business Administration (SBA) has published
its semiannual regulatory agenda. Copies of the agenda may
be obtained from WBA or viewed at: www.gpoaccess.gov/
fr/index.html. Federal Register, Vol. 71, No. 237,
12/11/2006, 74085-74095.
• The Farm Credit Administration (FCA) has issued its
agenda of regulations that will be under development and
review during the 12 months following publication. Copies
of the agenda may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
71, No. 237, 12/11/2006, 74145-74152.
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Read “Special Focus” for information on FDIC’s new official sign and advertising statement rule. Next, check
“Regulatory Spotlight” for information on industrial loan companies, and the reopening of the comment period on an FCA
proposal that could expand its lending authority. Finally, turn to “Compliance Notes” for information on how the new
extended daylight savings period, which begins this March 11, could affect financial institution operations.

SPECIAL FOCUS
FDIC’s New Official Sign and Advertising
Statement Rule.
Notice 2007-2
On November 13, 2006, the Federal Deposit Insurance
Corporation (FDIC) issued a final rule which revised Part
328 of its regulations governing official FDIC signs and
advertising of FDIC membership. The new rule replaces the
separate signs used by the Bank Insurance Fund and
Savings Association Insurance Fund with a new sign, or
insurance logo, to be used by all insured depository
institutions. In addition, the new rule extends the advertising
requirements to savings associations, and restricts the use of
the official advertising statement when advertising nondeposit products. Lastly, the new rule also makes some
minor adjustments to the location of certain text and
sections of the existing rule.
To allow sufficient transition time for implementation of
these changes, the date upon which all insured institutions
must be in full compliance with the new rule is November
13, 2007; however, such institutions can begin to comply
with the new rule immediately. This article will provide a
general overview of the new rule.
Scope of the New Rule
As indicated earlier, the new official sign and the rules
relating to the display and official advertising statement
now apply to all insured depository institutions. The new
rule may be found at: www.fdic.gov.
Official Sign
The official sign to be displayed by all insured depository
institutions shall be 7” by 3” with black lettering and gold
background, and of the following design:

This singular new design incorporates features from both
the official bank sign and official savings association sign
and adds other features, such as the revised verbiage “Each
depositor insured to at least $100,000”, and a reference to
www.fdic.gov.
The new rule also establishes that the FDIC “symbol” shall
be that portion of the official sign consisting of “FDIC” and
the two lines of smaller type above and below “FDIC.” The
symbol is sometimes used in advertisements in place of the
full official advertising statement. The official advertising
statement rules will be addressed later in this article.
Display of Official Sign
The official sign shall be continuously displayed by an
insured depository institution at each station or window
where insured deposits are usually and normally received in
its principal place of business and in all its branches. In
addition, the official sign may, but need not be, displayed in
other locations at the institution and at or on a “Remote
Service Facility”. “Remote Service Facility” includes
automated teller machines, cash dispensing machines, pointof-sale terminals, and other electronic facilities where
deposits are received. If the official sign is displayed at or
on such a facility, and if any noninsured institution shares
that facility, any insured institution that displays the sign
must clearly show that the sign refers only to the insured
institution.
While the official sign calls for specific dimensions and
coloring as noted above, the new rule allows for some
variation. In particular, an insured institution may display
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signs that vary from the official sign in size, color or
material at any location where display of the official sign is
required or permitted; however, where the official sign is
required to be displayed, the sign must not be smaller in size
than the official sign and it must use the same color for the
text and symbols.
An insured institution may procure the official sign from
FDIC for official use at no charge. Information on obtaining
the new sign is posted on FDIC’s website at:
www.fdic.govregulations/resources/signage/. In addition,
insured institutions may, at their own expense, procure from
commercial suppliers signs that vary from the official sign
in size, color, or material.
Official Advertising Statement Requirements and Usage
First, the new rule provides a definition of the term
“advertisement”. It means a commercial message, in any
medium, that is designed to attract public attention or
patronage to a product or business.
Second, the official advertising statement has not changed;
thus it remains “Member of the Federal Deposit Insurance
Corporation”. In addition, a shortened version or symbol
representing the official statement is still permitted; thus,
“Member of FDIC” or “Member FDIC,” or a reproduction
of the symbol described earlier may be used instead of the
full statement. In any case, the statement used must be of
such size and print to be clearly legible; however, if the
symbol is used and must be reduced to such proportion that
the two lines of smaller type above and below “FDIC” are
indistinct and illegible, those lines of smaller type may be
blocked out or dropped.
Third, the rules relating to usage of the official advertising
statement have changed in some respects with the addition
of the definition of advertisement; the applicability of the
rules expanding to savings associations; clearer provisions
relating to non-deposit and hybrid products; and certain
other minor changes. The rules on usage of the official
advertising statement are summarized below.
Subject to certain exceptions and restrictions discussed
later, the official advertising statement must be included in

all advertisements made by all insured depository
institutions that either promote deposit products and
services or promote non-specific banking products and
services. An advertisement promotes non-specific banking
products and services if it includes the name of the insured
institution but does not list or describe the particular
products or services offered by the institution. An example
would be “Anytown Bank, offering a full range of banking
services.”
The following are types of advertisements which do not
require the official advertising statement:
• Statements of condition and reports of condition of the
insured institution which are required to be published by
state or federal law;
• Supplies, such as stationery (except when used for
circular letters), checks, drafts, signature cards, deposit
passbooks, certificates of deposit, etc.;
• Signs or plates in the insured institution’s offices or
attached to the building in which those offices are located;
• Listings in directories;
• Ads not listing the insured institution’s name;
• Entries in a depository institution directory, provided the
insured institution’s listing in the directory includes a
symbol or other descriptive matter indicating it is a
member of the Federal Deposit Insurance Corporation;
• Joint or group ads of depository institution services where
the names of insured institutions and noninsured
institutions are listed and form a part of such ad;
• Radio or TV ads (other than display ads) of 30 seconds or
or less in time;
• Ads of a type or character making it impractical to include
the official statement, including but not limited to
promotional items such as calendars, matchbooks, pens,
pencils, and key chains; and
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• Ads which contain a statement to the effect that the
depository institution is a member of the Federal Deposit
Insurance Corporation, or that its deposits are insured by
the Federal Deposit Insurance Corporation to at least
$100,000 for each depositor.

The following are restrictions on the use of the official
advertising statement:

Absent from the list of exceptions are several provisions
contained in the old rule, such as ad relating to loans,
safekeeping, and trust services, etc. FDIC indicated in the
preamble to the new rule that these provisions were
eliminated because the use of the official advertising
statement applies only to ads for deposit products and
services or non-specific banking products and services.
Since these products and services do not fall within the
category of deposit products and services or non-specific
banking products or services, there was no longer a need to
include them as express exceptions.

• The official advertising statement shall not be used in ads
relating solely to hybrid products; and

In addition, the new rule does not contain the old provision
relating to the use of the official advertising statement for
ads on outdoor billboards. In particular, the old rule stated
“Where an insured bank has billboard advertisements
outstanding which are required to include the official
advertising statement and has direct control of such
advertisements either by possession or under the terms of a
contract, it shall, as soon as it can consistent with its
contractual obligations, cause the official advertising
statement to be included therein.” Since this provision was
not included in the new rule, insured institutions should be
sure to include the official advertising statement in all ads
on outdoor billboards that promote deposit products and
services or non-specific banking products and services, as
discussed earlier in this article.

The old rule and new rule both prohibit an insured
institution from receiving deposits at the same teller station
or window where a noninsured institution receives deposits,
except for remote service facilities; however, this provision
has been removed from the section relating to the display
and procurement of the official sign and has been given its
own section within the new rule.

There are also restrictions on the use of the official
advertising statement. These restrictions relate in large part
to the advertisement of a “non-deposit product” or a “hybrid
product.” For purposes of the new rule, non-deposit
products include, but are not limited to, insurance products,
annuities, mutual funds, and securities; however, a credit
product is not included in this category. And, also for
purposes of the new rule, hybrid product means a product or
service that has both deposit product features and nondeposit features, such as a sweep account.

• The official advertising statement shall not be used in an
ad relating solely to non-deposit products;

• For ads containing information about both insured deposit
products and non-deposit products or hybrid products, the
institution shall clearly segregate the official advertising
statement from that portion of the ad relating to the nondeposit products.
Prohibition Against Receiving Deposits at the Same
Teller Station or Window as Noninsured Institution

Conclusion
FDIC’s new official sign and advertising statement rule will
impact all insured depository institutions in varying degrees.
For some, the impact will be felt primarily in the area of
updating signage, while for others, the impact will be
greater. This will be particularly true for insured savings
associations due to the applicability of the official
advertising statement provisions that previously did not
apply to such institutions. Whatever the degree of impact, all
insured depository institutions have time to make the
transition from the old rule to the new rule; however, one
thing is certain, all such institutions must be in full
compliance with the new rule no later than November 13,
2007. Insured institutions should begin preparing now for
this upcoming date, and are permitted to implement these
changes prior to November 13, 2007.

REGULATORY SPOTLIGHT
Agencies Issue Interim Final Rule on
Management Official Interlocks.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)

have issued a joint interim final rule regarding management
interlocks to implement section 610 of the Financial
Services Regulatory Relief Act and to correct inaccurate
cross-references. Specifically, the interim final rule
modifies the relevant metropolitan statistical area (RMSA)
prohibition to allow a management official of one
depository organization to serve as a management official of
an unaffiliated depository organization that has an office in
February 2007
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In this issue, read “Special Focus” for an article on lawyer trust accounts and overdraft reporting. Next, check “Regulatory
Spotlight” for a proposal on subprime mortgage lending. Finally, look to “Compliance Notes” for items covering
Walmart’s industrial loan company application withdrawal, and the “Talent Amendment” which relates to credit extended
to servicemembers and their dependents.

SPECIAL FOCUS
Lawyer Trust Accounts and Overdraft
Reporting Requirements.
Notice 2007-3
WBA was recently informed by the Office of Lawyer
Regulation (OLR) that financial institutions still have some
confusion about which accounts are considered lawyer trust
accounts and what the overdraft reporting requirements are
in connection with such accounts. This article will review
these issues.
Lawyer trust accounts include: an IOLTA trust account
(Interest on Lawyer Trust Accounts); an account opened in
connection with a lawyer’s representation of a client where
the lawyer determines that an IOLTA trust account is not
appropriate; and an account held by a lawyer in a fiduciary
capacity (sometimes referred to as a lawyer fiduciary
account). The lawyer or law firm makes the determination
of whether an account is a lawyer trust account and has the
responsibility to tell a financial institution whether an
account being opened is such an account. Institutions should
not be making this determination, and should instead act at
the direction of the lawyer opening the account.
When a lawyer trust account is opened, Wisconsin’s
Supreme Court rules require the lawyer and the financial
institution to enter into an agreement whereby the institution
agrees to provide an overdraft notice to OLR in the event
any properly payable instrument is presented against the
account containing insufficient funds. (A lawyer cannot
open a lawyer trust account at an institution that refuses to
enter into such agreement.) The “Agreement to Notify
Office of Lawyer Regulation of Overdrafts on Lawyer Trust
Accounts and Fiduciary Accounts” (Agreement) form must
be used. The Agreement was jointly developed by WBA,
OLR and the State Bar of Wisconsin. The form and its
instructions can be found in FIPCO® deposit software and
on OLR’s web site at: www.wicourts.gov/services/attorney/
docs/trustagreement.pdf.

The Agreement must be signed by both the lawyer and an
authorized employee of the financial institution. By
signing, the lawyer and institution acknowledge the
requirements of the Supreme Court’s overdraft reporting
rule. The financial institution should retain the original
signed and completed Agreement and provide two copies of
the executed Agreement to the lawyer. The lawyer must
deliver one copy to OLR and retain the other copy in the
law firm’s files.
As stated earlier, the Supreme Court’s overdraft reporting
rule requires the financial institution to provide an overdraft
notice to OLR in the event any properly payable instrument
is presented against a lawyer trust account containing
insufficient funds, regardless of whether or not the
instrument is honored. The financial institution must report
the overdraft to OLR simultaneously with the customary
overdraft notice provided to the depositor. This means that
an overdraft notice should be sent to OLR at the time the
overdraft notice is sent to the lawyer.
The report to OLR must be in substantially the following
format:
A.
In the case of a dishonored instrument, the
financial institution must provide OLR with the identical
overdraft notice customarily forwarded to the depositor
along with a copy of the dishonored instrument if a copy of
the dishonored instrument is normally provided to the
depositor.
B.
In the case of instruments that are presented against
insufficient funds and are honored, the financial institution
must provide OLR with the institution’s identifying
information, the name of the lawyer or law firm, the account
number, the date on which the instrument is paid, and the
amount of overdraft created by the payment.
The overdraft report is mailed to the following address:
Office of Lawyer Regulation-Trust Account Program, 110
East Main Street, Suite 315, Madison, WI 53703-3383.
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The Supreme Court’s rule permits financial institutions to
charge a particular lawyer or law firm for the reasonable
costs of producing the reports and records required by this
rule. In addition, the rule provides that it does not create a
claim against a financial institution or its officers, directors,
employees, and agents for failure to provide a client trust
account overdraft report or for compliance with any
provision of this rule. While this protection for liability
exists, institutions should not ignore the requirements of
these important rules as they are meant to protect the public
from a lawyer’s misuse of client funds. If you have
questions about lawyer trust accounts or the Supreme
Court’s overdraft reporting rule, please contact the WBA’s
legal department at 608/441-1200 or www.wisbank.com/
contact.php.

Alert: At the time we went to press, OLR had just informed
WBA that an alleged scam involving lawyer trust accounts
is being perpetrated by an individual claiming to be a
representative of a lawyer or law firm. The individual
attempts to obtain information about the name(s) on and
account number(s) of the lawyer’s trust account(s). The
perpetrator then attempts to use this information to gain
access to the trust account funds on deposit. As with any
type of account, institutions must be very careful to ensure
that account information of any kind be given only to a
person(s) with authority on the account. No account
information should be given to any person until the
institution is certain that the requester has authority to
obtain such information.

REGULATORY SPOTLIGHT
rule, the Agencies will review all comments and
recommendations received on both proposals, which
may result in modifications of the proposed Basel IA
risk-based capital rules and these related proposed
reporting revisions. Comments must be submitted on or
before 04/16/2007. Copies of the notice may be
obtained from WBA or viewed at: www.gpoaccess.gov/
fr/index.html. Federal Register, Vol. 72, No. 30,
02/14/2007, 7115-7121.

Agencies Seek Comment on Revisions to Call
Report and TFR.
•

The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC),
and Office of Thrift Supervision (OTS) (collectively,
the Agencies) seek comment on revisions to the
reporting of risk-based capital information in the
Consolidated Reports of Condition and Income (Call
Report) for banks and the Thrift Financial Report
(TFR) for savings associations, which are currently
approved collections of information for the Agencies.
The Federal Financial Institutions Examination Council
(FFIEC), of which the Agencies are members, has
approved the Agencies’ publication for public comment
this proposal to revise the reporting of risk-based
capital information in the Call Report and TFR. The
proposed reporting revisions are based on the
Agencies’ joint notice of proposed rulemaking on
proposed revisions to their existing risk-based capital
framework, an approach known as Basel IA, the
comment period for which ends on 03/26/2007. At the
end of the comment period for the Basel IA proposed

•

The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC),
and Office of Thrift Supervision (OTS) (collectively,
the Agencies) seek comment on revisions to the
Consolidated Reports of Condition and Income (Call
Report). On 10/31/2006, the Agencies, under the
auspices of the Federal Financial Institutions
Examination Council (FFIEC), requested public
comment for 60 days on a proposal to extend, with
revision to deposit insurance assessments provisions,
the Call Report for banks and the Thrift Financial
Report (TFR) for savings associations, which are
currently approved collections of information. After
considering the comments, FFIEC and the Agencies
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This issue of WBA Compliance Journal is packed with important information. Check “Special Focus” for two notices.
The first discusses DFI’s new UCC search logic rules, while the second relates to changes for Documentary Letters of
Credit. Next, read “Regulatory Spotlight” for the Department of Defense’s proposed rules regarding consumer credit
extensions to service members. Finally, turn to “Compliance Notes” for information on the U.S. Supreme Court’s
decision on OCC’s preemption of a state’s mortgage lending laws.

SPECIAL FOCUS
DFI Clarifies UCC Search Logic

•

Correct legal name is “Keystone Consolidated
Industries, Inc.”. Filing against “Keystone Steel and
Wire Co.” was seriously misleading.

•

Correct legal name is “Network Solutions, Inc.”. Filing
against “Net Work Solutions, Inc.” was seriously
misleading.

•

Correct legal name is “Michael A. Erwin”. Filing
against “Mike Erwin” was seriously misleading.

•

Correct legal name is “K.W.M. Electronics
Corporation”. Filing against “K W M Electronics
Corporation” was seriously misleading.

•

Correct legal name is “Sang Woo Gu”. Filing against
“Gu, SangWoo” was seriously misleading.

•

Correct legal name is “Armando Munoz Juarez”.
Filing against “Armando Munoz” was seriously
misleading.

Notice 2007-4
Secured lenders in Wisconsin are well aware that under new
Uniform Commercial Code Article 9, effective in
Wisconsin on July 1, 2001 (“New UCC 9”), UCC financing
statements must identify the debtor’s name, and an incorrect
debtor’s name will make the financing statement seriously
misleading. Further, under New UCC 9, if a financing
statement is seriously misleading because an incorrect
debtor’s name is used, the financing statement will be
deemed ineffective unless the official computer search logic
used by the state’s filing office when searching for
financing statements filed under the debtor’s correct name
turns up the financing statement filed under an incorrect
debtor’s name. If the official computer search logic
followed by the state’s filing office fails to turn up the
financing statement with the incorrect debtor’s name, the
financing statement with the incorrect debtor’s name will be
deemed ineffective. That is how New UCC 9 works.
Recent national reports indicate that 15% to 30% of current
active UCC filings contain debtor name errors. Another
estimate is that more than 50% of UCC filings are seriously
misleading regarding the debtor’s name if the official
computer search logic used by the state’s filing office for
registered organizations is an exact name computer search
logic. There are several cases in other states where a
mistake in a debtor’s name on a financing statement led to a
finding by a court that the financing statement was
ineffective. These are some of those cases:
•

Correct legal name is “Rodger House”. Filing against
“Roger House” was seriously misleading.

•

Correct legal name is “Terrance J. Kinderknecht”.
Filing against “Terry Kinderknecht” was seriously
misleading.

Some of these cases occurred in states where the official
computer search logic used by the state’s filing office is an
exact name computer search logic. In Wisconsin, it is
important to know whether DFI also uses an exact name
computer search logic. If it does, it is likely that Wisconsin
courts will follow the holdings of the courts in those other
states regarding the effectiveness of financing statements
with incorrect debtor names. This is a very big issue.
So, what is the official computer search logic used by DFI?
Would the same results occur in a Wisconsin court if a
mistake is made on a debtor’s name in a financing
statement? For example, if the correct legal name of the
debtor is K. W. M. Electronics Corporation, would a filing
against K W M Electronics Corporation (without the
periods) be deemed ineffective in Wisconsin? The answer
will likely depend on whether the official computer search
logic used by DFI is an exact name computer search logic.

WBA COMPLIANCE JOURNAL
The WBA met with DFI to get a better understanding of the
official computer search logic used by DFI. After those
discussions, the WBA concluded that the official computer
search logic used by DFI appears to be an exact name
computer search logic and therefore a secured creditor with
a mistake in a debtor’s name in a financing statement filed
with DFI may be at significant risk in a contest with other
secured creditors that filed using the correct debtor’s name
or a trustee in bankruptcy.

the correct legal name of debtors on all filed financing
statements. The use of an incorrect debtor name will cause
the filed financing statement to be seriously misleading and
the seriously misleading financing statement may be
deemed ineffective in a dispute with another secured lender
that used the correct debtor’s name or a trustee in
bankruptcy. WBA members are referred to the workbook
for the WBA UCC Article 9 Workshops held in September,
2006, for more detailed discussions of this issue.

After these discussions with the WBA, DFI determined that
it would be best to clarify its rule regarding the official
computer search logic used by DFI and adopted new DFICCS 5.04, effective April 1, 2007. New DFI Rule CCS
5.04 is on the DFI website at: www.wdfi.org. DFI confirms
in the new rule that “the search shall reveal only names of
debtors that exactly match the name requested contained
within the UCC Information Management System . . . .”
This statement confirms that DFI uses an exact name
computer search logic which makes it likely that any
financing statement filed with an incorrect debtor’s name
will not be an effective financing statement. However,
according to the rule, no distinction will be made between
upper and lower case letters in a DFI search.

New Rules for Letters of Credit

DFI also revised its debtor organization name search help
screen on its website, and the revised help screen assists in
understanding the implications of DFI’s exact name
computer search logic. For example, the help screen states
that if the name searched is “K. W. M. Electronics
Corporation”, only “K. W. M. Electronics Corporation” will
be returned from a search under that name and that “K W M
Electronics Corporation” (without the periods) will not be
returned. In other words, if the correct legal name of the
debtor is “K. W. M. Electronics Corporation” and the
secured lender used “K W M Electronics Corporation”
(without the periods) on its financing statement, a search
under the correct debtor legal name will not find the
financing statement under the incorrect debtor name and the
financing statement with the incorrect debtor name will not
be effective.
As a result of this clarification by DFI that it uses an exact
name computer search logic, secured lenders in Wisconsin
should be particularly careful about determining and using

Notice 2007- 5
The International Chamber of Commerce (“ICC”) publishes
private rules that apply by choice of the parties to
documentary and standby letters of credit. The ICC is not a
government agency. It is a private international
organization. The ICC rules governing letters of credit are
formulated by experts in the private sector. These private
rules are often incorporated by reference in letters of credit
issued by banks in the U.S. and other countries to define the
rights and obligations of the parties to the letter of credit.
The ICC rules apply to a letter of credit when the text of the
letter of credit expressly indicates that it is subject to a
particular ICC rule.
The WBA Irrevocable Documentary Letter of Credit and
the WBA Irrevocable Standby Letter of Credit each
incorporate, by reference, the appropriate rules published by
the ICC. The WBA Irrevocable Documentary Letter of
Credit (9/8/03) incorporates, by reference, the Uniform
Customs And Practice For Documentary Credits, 1993
Revision, International Chamber of Commerce Publication
No. 500 (“UCP 500”), and the WBA Irrevocable Standby
Letter of Credit (7/1/04) incorporates, by reference, the
International Standby Practices (1998), International
Chamber of Commerce Publication No. 590 (“ISP 98”).
Documentary Letters of Credit
After more than three years of work by the ICC, the ICC has
published the sixth revision of the Uniform Customs and
Practice For Documentary Credits governing documentary

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane, P.O.
Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2007 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought. Senior
Writers: Rose Oswald Poels, Kristine Cleven and Heather MacKinnon. Editor: Laura Noyes Subscription Rates: $195/
one year for members; $50 for section members. For subscription orders and inquiries, please contact the Wisconsin
Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
wbalegal@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at www.wisbank.com.

2

April 2007

WBA COMPLIANCE JOURNAL
The WBA met with DFI to get a better understanding of the
official computer search logic used by DFI. After those
discussions, the WBA concluded that the official computer
search logic used by DFI appears to be an exact name
computer search logic and therefore a secured creditor with
a mistake in a debtor’s name in a financing statement filed
with DFI may be at significant risk in a contest with other
secured creditors that filed using the correct debtor’s name
or a trustee in bankruptcy.

the correct legal name of debtors on all filed financing
statements. The use of an incorrect debtor name will cause
the filed financing statement to be seriously misleading and
the seriously misleading financing statement may be
deemed ineffective in a dispute with another secured lender
that used the correct debtor’s name or a trustee in
bankruptcy. WBA members are referred to the workbook
for the WBA UCC Article 9 Workshops held in September,
2006, for more detailed discussions of this issue.

After these discussions with the WBA, DFI determined that
it would be best to clarify its rule regarding the official
computer search logic used by DFI and adopted new DFICCS 5.04, effective April 1, 2007. New DFI Rule CCS
5.04 is on the DFI website at: www.wdfi.org. DFI confirms
in the new rule that “the search shall reveal only names of
debtors that exactly match the name requested contained
within the UCC Information Management System . . . .”
This statement confirms that DFI uses an exact name
computer search logic which makes it likely that any
financing statement filed with an incorrect debtor’s name
will not be an effective financing statement. However,
according to the rule, no distinction will be made between
upper and lower case letters in a DFI search.

New Rules for Letters of Credit

DFI also revised its debtor organization name search help
screen on its website, and the revised help screen assists in
understanding the implications of DFI’s exact name
computer search logic. For example, the help screen states
that if the name searched is “K. W. M. Electronics
Corporation”, only “K. W. M. Electronics Corporation” will
be returned from a search under that name and that “K W M
Electronics Corporation” (without the periods) will not be
returned. In other words, if the correct legal name of the
debtor is “K. W. M. Electronics Corporation” and the
secured lender used “K W M Electronics Corporation”
(without the periods) on its financing statement, a search
under the correct debtor legal name will not find the
financing statement under the incorrect debtor name and the
financing statement with the incorrect debtor name will not
be effective.
As a result of this clarification by DFI that it uses an exact
name computer search logic, secured lenders in Wisconsin
should be particularly careful about determining and using

Notice 2007- 5
The International Chamber of Commerce (“ICC”) publishes
private rules that apply by choice of the parties to
documentary and standby letters of credit. The ICC is not a
government agency. It is a private international
organization. The ICC rules governing letters of credit are
formulated by experts in the private sector. These private
rules are often incorporated by reference in letters of credit
issued by banks in the U.S. and other countries to define the
rights and obligations of the parties to the letter of credit.
The ICC rules apply to a letter of credit when the text of the
letter of credit expressly indicates that it is subject to a
particular ICC rule.
The WBA Irrevocable Documentary Letter of Credit and
the WBA Irrevocable Standby Letter of Credit each
incorporate, by reference, the appropriate rules published by
the ICC. The WBA Irrevocable Documentary Letter of
Credit (9/8/03) incorporates, by reference, the Uniform
Customs And Practice For Documentary Credits, 1993
Revision, International Chamber of Commerce Publication
No. 500 (“UCP 500”), and the WBA Irrevocable Standby
Letter of Credit (7/1/04) incorporates, by reference, the
International Standby Practices (1998), International
Chamber of Commerce Publication No. 590 (“ISP 98”).
Documentary Letters of Credit
After more than three years of work by the ICC, the ICC has
published the sixth revision of the Uniform Customs and
Practice For Documentary Credits governing documentary
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letters of credit. This most recent revision is referred to as
the Uniform Customs and Practice For Documentary
Credits, 2007 Revision, ICC Publication No. 600 (“UCP
600”). The implementation date for UCP 600 is July 1,
2007. The WBA will change the WBA Irrevocable
Documentary Letter of Credit to incorporate, by reference,
UCP 600 and to delete the current reference to UCP 500.
The revised letter of credit will be available to banks in time
for them to begin using the revised letter of credit
incorporating UCP 600 beginning July 1, 2007.
Banks should review UCP 600 to determine whether they
wish to adopt UCP 600 as a governing rule for documentary
letters of credit issued by the bank. After July 1, 2007, any
bank issuing a letter of credit that intends to have the letter
of credit governed by UCP 600 will need to refer to UCP
600 in the terms of the letter of credit. UCP 600, like UCP
500, will apply to a letter of credit if the text of the letter of
credit expressly indicates that it is subject to the rule. Banks
are not required by law to adopt and make their letters of
credit subject to any ICC rules. However, the ICC rules
have been the industry standard for many years, and the
WBA expects that the industry standard will also include
the adoption of UCP 600 beginning July 1, 2007. For that
reason, the WBA will change the WBA Irrevocable
Documentary Letter of Credit to incorporate UCP 600 by
July 1, 2007.
There are significant changes made by UCP 600 to UCP
500. According to the ICC in its website discussion of UCP
600, the following significant changes were made to UCP
500:
1.

A reduction in the number of articles from 49 to 39—
making the rules simpler and easier to read.

2.

New articles on “definitions” and “interpretations”
providing more clarity and precision in the rules.

3.

A definitive description of negotiation as “purchase” of
drafts of documents.

4.

The replacement of the phrase “reasonable time” for
acceptance or refusal of documents by a maximum
period of five banking days.

Item 4 above describing significant changes relates to the
replacement of the phrase “reasonable time” by a maximum
period of five banking days for acceptance or refusal of
documents. More specifically, UCP 600 provides that an
issuing bank will have a maximum of five banking days
following the day of presentation of documents under a
documentary letter of credit to determine if the presentation
complies with the terms of the letter of credit. A “banking
day” means a day on which the issuing bank is regularly
open at the place at which the documents are to be
presented. The five day period under UCP 600 is not
curtailed or affected by the occurrence during that period of

time of any expiry date or last day for presentation. Under
UCP 500 currently in effect and governing most
documentary letters of credit, issuing banks have a
“reasonable time” not to exceed seven business days after
receipt of the documents to honor the documents or to give
notice of discrepancies in the presentation.
Banks issuing documentary letters of credit are also
governed by the Uniform Commercial Code chapter on
letters of credit. Uniform Commercial Code—Letters of
Credit, Chapter 405, Wisconsin Statutes, governs letters of
credit issued by banks in Wisconsin. Under Chapter 405, a
bank has a “reasonable time” after presentation, but not
beyond the end of the seventh business day after the day of
the bank’s receipt of documents, to honor the draw request
or to give notice of discrepancies in the presentation of
documents. It appears that the new five day rule under UCP
600 will apply to those banks which incorporate UCP 600 in
their letters of credit and not the seven day rule of Chapter
405.
In general terms, the effect of Chapter 405 may be varied by
agreement or by a provision incorporated by reference in the
agreement, and the liability of a bank is governed by rules
of custom and practice, such as the Uniform Customs and
Practice For Documentary Credits, to which the letter of
credit is expressly made subject. Further, if the letter of
credit incorporates rules of custom and practice, and if there
is a conflict between Chapter 405 and those rules as applied
to the letter of credit, those rules will govern except for
certain provisions of Chapter 405 which cannot be varied by
agreement of the parties.
UCP 600 also specifies the detail that must be contained in
the notice given by the issuing bank of the letter of credit
when the issuing bank decides to refuse to honor a draw on
the letter of credit. It must give a single notice to that effect
to the presenter. The notice must state that the issuing bank
is refusing to honor the draw, must state each discrepancy in
respect of which the issuing bank refuses to honor the draw,
and must state either (1) that the issuing bank is holding the
documents pending further instruction from the presenter,
(2) that the issuing bank is holding the documents until it
receives a waiver from the applicant and agrees to accept it,
(3) that the issuing bank is returning the documents, or (4)
that the issuing bank is acting in accordance with
instructions previously received from the presenter. This
notice must be given no later than the close of the fifth
banking day following the day of presentation. If the
issuing bank fails to act in accordance with the provisions of
UCP 600 in this regard, it is precluded from claiming that
the documents do not constitute a complying presentation.
Another important provision of UCP 600 addresses
amendments to letters of credit. This represents a change in
the rules under UCP 500. Under UCP 600, the general rules
governing amendments to letters of credit are the following:
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1.

The letter of credit cannot be amended without the
agreement of the issuing bank, the confirming bank, if
any, and the beneficiary.

2.

The issuing bank is irrevocably bound by an
amendment as of the time it issues the amendment.

3.

However, the terms and conditions of the original letter
of credit will remain in force for the beneficiary until
the beneficiary communicates its acceptance of the
amendment to the issuing bank.
a.

The beneficiary “should” give notification of
acceptance or a rejection of an amendment.

b. However, if the beneficiary fails to give such
notification, a presentation that complies with the
letter of credit terms and to any not yet accepted
amendment will be deemed to be a notification of
acceptance by the beneficiary of such amendment.
As of that moment, the letter of credit will be
amended.
4.

1.

If the standby letter of credit expressly states that it is
subject to “automatic amendment”, the amendment is
effective automatically without any further notification
or consent beyond that expressly provided for in the
standby letter of credit.

2.

If there is no provision for an automatic amendment, an
amendment binds the issuing bank when it leaves the
issuing bank’s control.

3.

If there is no provision for automatic amendment, the
beneficiary must consent to the amendment for it to be
binding.

4.

The beneficiary’s consent must be made by an express
communication to the issuing bank unless the
beneficiary presents documents which comply with the
standby letter of credit as amended and which would
not comply with the standby letter of credit prior to
such amendment.

5.

An amendment does not require the applicant’s consent
to be binding on the issuing bank or the beneficiary.

A provision in an amendment to the effect that the
amendment will be in effect unless rejected by the
beneficiary within a certain time is to be
disregarded.

Banks issuing letters of credit subject to UCP 600 should
carefully review UCP 600 to fully understand the new rules
and their implications and requirements for parties to letters
of credit.
Standby Letters of Credit
While not as new as UCP 600, the ICC also recently
published alternative private rules for standby letters of
credit. Those rules are the International Standby Practices
(1998) International Chamber of Commerce Publication No.
590 or ISP 98.
Formerly, the customary practice for standby letters of
credit was to incorporate the same rules applicable to
documentary letters of credit. However, with the different
features of standby letters of credit, the issues related to
standby letters of credit require different solutions than
those provided by the rules governing documentary letters
of credit. According to the ICC, ISP 98 is specifically
intended to address standby letter of credit issues and
reflects generally accepted practice, custom and usage of
standby letters of credit. A bank intending to issue a
standby letter of credit governed by ISP 98 must specifically
state that the standby letter of credit is subject to the
International Standby Practices (1998) International
Chamber of Commerce Publication No. 590. The WBA
Irrevocable Standby Letter of Credit (7/1/04), and more
current versions of the form, incorporates by reference ISP
98.
4

There are certain important differences between UCP 600
governing documentary letters of credit and ISP 98
governing standby letters of credit. With respect to
amendments, ISP 98 provides that for standby letters of
credit the following rules apply:
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ISP 98 also addresses the issue of timely notice of dishonor
by the issuing bank. Under ISP 98, the notice of dishonor
must be given within a time after presentation of documents
which is not unreasonable, and notice given within three
business days is deemed to be not unreasonable and beyond
seven business days is deemed to be unreasonable. The
notice of dishonor must state all discrepancies upon which
the dishonor is based.
Summary
Each bank issuing letters of credit should review both UCP
600 and ISP 98 to determine their applicability to the bank’s
letters of credit and to determine that the bank has properly
incorporated these rules in its letter of credit forms. If the
bank incorporates these rules in its letter of credit forms, the
bank should also review the bank’s forms, practices and
procedures to make certain they are in compliance with
these rules.
This short discussion on the new rules for letters of credit
should not be construed as legal advice or a legal opinion
on any specific set of facts or circumstances. The contents
of this short discussion are intended for general information
purposes only, and readers are urged to consult their own
counsel concerning their situations and any specific legal
questions they may have regarding the subject matter of this
discussion.
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Read “Special Focus” to see how the Department of Defense could be the latest agency to have regulatory authority over
your institution and how you can comment on this important issue. Next, check “Regulatory Spotlight” for information
on possible changes to electronic delivery of consumer disclosures. Finally, turn to “Compliance Notes” for three new
HMDA FAQs issued by FFIEC.

SPECIAL FOCUS
Proposed Regulations on Credit Extended to
Service Members Could Impact WBA Members
Notice 2007-6
Introduction
On October 17, 2006 President Bush signed the 2007 Defense
Authorization Act which contained a payday lending
provision, known as the “Talent Amendment” (Amendment).
The Amendment establishes interest rate ceilings and
restrictions on credit extended to service members and their
dependents. Although the Amendment is designed to restrict
the ability of payday lenders to extend credit to members of
the military and their dependents, it also applies to banks,
savings and loan associations, and credit unions; however,
there is a possibility that the final regulations issued by the
Department of Defense (DoD) could exclude certain types of
financial institutions from coverage.
This article will highlight certain provisions of the proposal
including: key definitions; how to determine whether a
borrower is covered by the regulations; new written and oral
disclosures; restrictions and limitations on covered
transactions; and certain questions the response to which
could determine whether insured depository institutions will
be excluded from coverage of the regulations. Therefore, it is
critically important for WBA members to comment on this
proposal. However, before writing and submitting comments,
we strongly suggest the reader review the entire proposal.
Copies of the proposal may be obtained from WBA or at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol. 72,
No. 69, 04/11/2007, 18157-18170. Comments are due by
June 11, 2007, and the final regulations are to apply to
transactions starting on October 1, 2007.
Key Definitions
1. “Consumer credit” means credit offered or extended to a
covered borrower primarily for personal, family or household
purposes, for payday, vehicle title, or tax refund anticipation
loans described in (i), (ii) and (iii).

(i) Payday loans. Closed-end credit with a term of 91
days or less in which the amount financed does not exceed
$2,000 and the covered borrower:
(a) Receives funds from and incurs interest and/or is
charged a fee by a creditor, and contemporaneously
provides a check or other payment instrument to the
creditor who agrees with the covered borrower not to
deposit or present the check or payment instrument for
more than one day; or
(b) Receives funds from and incurs interest and/or is
charged a fee by a creditor, and contemporaneously
authorizes the creditor to initiate a debit or debits to the
covered borrower’s deposit account (by electronic fund
transfer or remotely created check) after one or more
days. This provision does not apply to any right of a
depository institution under statute or common law to
offset indebtedness against funds on deposit in the
event of the covered borrower’s delinquency or default.
(ii) Vehicle title loans. Closed-end credit with a term of
181 days or less that is secured by the title to a motor
vehicle owned by a covered borrower, other than a purchase
money transaction described elsewhere in the definitions.
(iii) Tax refund anticipation loans. Closed-end credit in
which the covered borrower expressly grants the creditor
the right to receive all or part of the borrower’s income tax
refund or agrees to repay the loan with the proceeds of the
borrower’s refund.
2. Consumer credit does not mean:
(i) Residential mortgages, which are any credit
transactions secured by an interest in the covered
borrower’s dwelling, including transactions to finance the
purchase or initial construction of a dwelling, refinance
transactions, home equity loans or lines of credit, and
reverse mortgages;
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(ii) Any credit transaction to finance the purchase or
lease of a motor vehicle when the credit is secured by the
property being purchased or leased;
(iii) Any credit transaction to finance the purchase of
personal property other than a motor vehicle when the credit
is secured by the property being purchased;
(iv) Any other credit transaction that is not consumer
credit extended by a creditor, is an exempt transaction, or is
not otherwise subject to disclosure requirements for
purposes of Regulation Z; and
(v) Credit secured by a qualified retirement account as
defined in the Internal Revenue Code.
3. “Covered borrower” means a person with the following
status at the time he or she becomes obligated on a
consumer credit transaction covered by the regulations:
(i) A regular or reserve member of the Army, Navy,
Marine Corps, Air Force, or Coast Guard, serving on active
duty under a call or order that does not specify a period of
30 days or less, or such a member serving on Active Guard
and Reserve duty; or
(ii) The member’s spouse, the member’s child, or an
individual for whom the member provided more than onehalf of the individual’s support for 180 days immediately
preceding an extension of consumer credit covered by the
regulation.
4. “Creditor” means a person who is engaged in the business
of extending consumer credit with respect to a consumer
credit transaction covered by the regulation. It includes a
natural person, organization, corporation, partnership,
proprietorship, association, cooperation, estate, trust, and
any other business entity and who meets the definition of
“creditor” for purposes of Regulation Z.
5. “Military annual percentage rate” (MAPR). The MAPR
is the cost of the consumer credit transaction expressed as
an annual rate. It includes the following cost elements
associated with the extension of consumer credit to a
covered borrower if they are financed, deducted from the

proceeds of the consumer credit, or otherwise required to be
paid as a condition of the credit: interest, fees, credit service
charges, credit renewal charges, credit insurance premiums
including charges for single premium credit insurance, fees
for debt cancellation or debt suspension agreements, and
fees for credit-related ancillary products sold in connection
with and either at or before consummation of the credit
transaction. The MAPR does not include a fee imposed for
actual unanticipated late payments, default, delinquency, or
similar occurrence nor does it include tax return preparation
fees associated with a refund anticipation loan, whether or
not the fees are deducted from the loan proceeds. The
MAPR shall be calculated based on the costs in this
definition but in all other respects it shall be calculated and
disclosed following the rules used for calculating the
Annual Percentage Rate (APR) for closed-end credit
transactions under Regulation Z.
Terms of Consumer Credit to a Covered Borrower
1. A creditor who extends consumer credit to a covered
borrower and an assignee of the creditor, shall not require
the member or dependent to pay a military annual
percentage rate with respect to such extension of credit,
except as:
(i) Agreed to under the terms of the credit agreement or
promissory note;
(ii) Authorized by applicable State or Federal law; and
(iii) Not specifically prohibited by the regulations.
2. A creditor as defined in the regulation or an assignee may
not impose an MAPR greater than 36 percent in connection
with an extension of consumer credit to a covered borrower.
Covered Borrower Identification Statement
1. Prior to becoming obligated on the transaction, each
applicant should be provided with a clear and conspicuous
“covered borrower identification statement” substantially
similar to that which is prescribed in the regulations and
each applicant should sign the statement indicating whether
or not he or she is a covered borrower.
2. In lieu of the statement described above, the creditor can
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use optional verification procedures described in the
regulations to determine if an applicant is a covered
borrower.
3. The identification of borrower provisions shall not apply
to a consumer credit transaction in which the creditor rolls
over, renews, repays, refinances, or consolidates consumer
credit in accordance with certain limitations if the borrower
had in the previous transaction indicated he or she was not a
covered borrower.
Mandatory Disclosures
1. With respect to any extension of consumer credit
(including any consumer credit originated or extended
through the Internet) to a covered borrower, a creditor shall
provide to the member or dependent the following
information clearly and conspicuously before
consummation of the consumer credit transaction:
(i) The MAPR applicable to the extension of consumer
credit, and the total dollar amount of all charges included in
the MAPR.

borrower by the same creditor with the proceeds of other
consumer credit extended by that creditor to the same
covered borrower, unless the new transaction results in more
favorable terms to the covered borrower, such as a lower
MAPR.
(ii) The covered borrower is required to waive the covered
borrower’s right to legal recourse under any otherwise
applicable provision of State or Federal law, including any
provision of the Servicemembers Civil Relief Act.
(iii) The creditor requires the covered borrower to submit
to arbitration or imposes other onerous legal notice
provisions in the case of a dispute.
(iv) The creditor demands unreasonable notice from the
covered borrower as a condition for legal action.
(v) The creditor uses a check or other method of access to
a deposit, savings, or other financial account maintained by
the covered borrower, or uses the title of a vehicle as security
for the obligation, except that, in connection with a consumer
credit transaction with an MAPR that does not exceed 36%:

(ii) Any disclosures required by Regulation Z.
(iii) A clear description of the payment obligation of the
covered borrower, as applicable. A payment schedule
provided pursuant to Regulation Z satisfies the requirement.
(iv) A statement that “Federal law provides important
protections to active duty members of the Armed Forces and
their dependents. Members of the Armed Forces and their
dependents may be able to obtain financial assistance from
Army Emergency Relief, Navy and Marine Corps Relief
Society, the Air Force Aid Society, or Coast Guard Mutual
Aid. Members of the Armed Forces and their dependents
may request free legal advice regarding an application for
credit from a service legal assistance office or financial
counseling from a consumer credit counselor.”
2. The creditor shall provide the above disclosures in
writing in a form the covered borrower can keep.
3. The creditor also shall orally provide the disclosures
required by (i), (iii), and (iv) above before consummation.
In mail and internet transactions, the creditor satisfies this
requirement if it provides a toll-free telephone number on or
with the written disclosures that consumers may use to
obtain oral disclosures and the creditor provides oral
disclosures when the covered borrower contacts the creditor
for this purpose.
Limitations
1. It is unlawful for any creditor to extend consumer credit
to a covered borrower with respect to which:
(i) The creditor rolls over, renews, repays, refinances, or
consolidates any consumer credit extended to the covered

(a) The creditor may require an electronic fund transfer
to repay a consumer credit transaction, unless otherwise
prohibited by Regulation E;
(b) The creditor may require direct deposit of the
consumer’s salary as a condition of eligibility for
consumer credit, unless otherwise prohibited by law; or
(c) The creditor may, if not otherwise prohibited by
applicable law, take a security interest in funds
deposited after the extension of credit in an account
established in connection with the consumer credit
transaction.
(vi) The creditor requires as a condition for the extension
of consumer credit that the covered borrower establish an
allotment to repay the obligation.
(vii) The covered borrower is prohibited from prepaying
the consumer credit or is charged a penalty fee for prepaying
all or part of the consumer credit.
Servicemembers Civil Relief Act
The regulations do not in any way limit or otherwise affect
the applicability of the Servicemembers Civil Relief Act.
Questions Posed by DoD
While the DoD poses 17 separate questions the primary
questions that all WBA members should address are the
following:
Should the final regulations exclude regulated banks, credit
unions and savings associations and their subsidiaries from
coverage by the regulation generally, or in limited
May 2007
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circumstances such as in the following circumstances: (1)
the depository institutions are subject to supervision and
regulation by a federal regulatory agency; (2) the
institution extends covered “consumer credit”; (3) the
extension of consumer credit by the institution is subject to
supervisory guidance by the federal bank regulatory agency
that addresses consumer protection, disclosure, and safety
and soundness criteria applicable to such lending; and (4)
the federal bank regulatory agency agrees to act on matters
referred to it by the DoD concerning complaints that such
lending to a covered member may be inconsistent with the
supervisory guidance, applicable law, or is having an
adverse effect on military readiness. Would depository
institutions find an exclusion that is limited in this manner
useful? The Department notes that if the final regulatory
definition includes additional limitations on the definition of
covered “creditor,” it would not be precluded from
expanding that definition in the future as appropriate to
address new concerns or changed circumstances.
As is clear from the questions above, the proposal provides
institutions with a rare opportunity to advocate for an
exclusion from the coverage of the final regulation. WBA
supports the exclusion for all insured depository institutions,
and encourages its membership to seize the opportunity to
weigh-in on this issue.
WBA strongly supports the men and women of our armed
forces and their families and believes they deserve the
opportunity to obtain safe, quality credit products and
services. WBA believes that service members and their
dependents are well-protected by the existing consumer
protection regulations with which insured depository
institutions must comply and for which such institutions are
routinely examined. WBA also believes that if insured
depository institutions are not excluded, those institutions
will discontinue offering certain credit products that would
be subject to the regulations. This in turn would drive
service members and their dependents seeking such
products to do business with unscrupulous lenders that are
not subject to or are not examined for compliance with
existing consumer protection laws. WBA does not believe
this is in the best interest of the men and women of our
armed forces or their dependents.
Additional Suggestions for Comment Letters
The American Bankers Association has suggested that
institutions consider integration in their comment letters
themes or concepts similar to those listed below.
DoD has fashioned a proposed rule that meets the letter
and spirit of the Talent Amendment. The focus of the
proposal is on products that the DoD determined in its
report could be misused by lenders who are not subject to
regulation and oversight.
The institution generally supports the rule as proposed
insofar as it attempts to protect service members and their
families against the real problem (i.e., payday loans) while
4
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avoiding unintended consequences. It is important that the
final rule retain the narrow focus to ensure that military
personnel and their families continue to have access to
mainstream products.
To ensure that this balance is struck most effectively, DoD
should rely on the extensive protections that apply to the
banking industry. Banks are subject to – and examined for
compliance with – a broad array of consumer protection
rules. As a result, all customers, whether service members
or not, are protected. This makes it unnecessary for DoD to
include insured depository institutions within the scope of
its regulations.
DoD has done an excellent job of attempting to clarify
terms and provisions in the Talent Amendment that were
ambiguous. Even so, there are areas that would benefit from
additional clarification. An example is the need to confirm
that the term “consumer credit” is meant to incorporate only
closed-end credit. This appears consistent with the intent of
the regulation and would minimize frivolous litigation.
The WBA concurs with the ABA’s suggestions. While
WBA hopes that DoD will exclude insured depository
institutions, we nonetheless suggest that institutions submit
comments on any and all provisions of the proposal, as it is
always possible the final regulations will not exclude
insured depository institutions. Things to consider are: (1) A
mandatory compliance date of at least six months or more
from the effective date of the final regulations in order for
lenders to make the necessary changes in disclosures and
procedures; (2) The difficulties or challenges, if any, that
may occur in attempting to comply with these regulations
and the requirements of the Servicemembers Civil Relief
Act; (3) Whether disclosure of both a military annual
percentage rate and a separate annual percentage rate under
Regulation Z will be confusing to recipients of such
information; (4) Whether there is any real benefit in
providing the new disclosures orally, and the difficulties or
challenges, if any, presented by such a requirement; and (5)
Any other issues, concerns or clarification the institution
identifies. Institutions should be sure to draft comment
letters which reflect their own specific concerns and
suggestions, as regulatory agencies may be more likely to
give greater consideration to a customized letter than to a
form letter.
Conclusion
WBA believes that service members and their dependents
deserve our support by providing safe, quality products and
services to meet their unique needs and circumstances. And,
we believe that our member institutions do an excellent job
of filling those needs. If insured depository institutions are
not excluded from these regulations, WBA is concerned that
such institutions will not offer products and services that
would be subject to these regulations, and will cause service
members and their dependents to seek such products from
unscrupulous lenders. Therefore, WBA encourages its
members to submit comments to DoD by June 11, 2007.
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Read this month’s “Special Focus” for information on a change to Wisconsin’s Banking Administrative Code which
affects repossession of motor vehicle collateral. Next, check “Regulatory Spotlight” for a notice regarding final guidance
on illustrations of consumer information for nontraditional mortgage products. Finally, read “Compliance Notes” for
information on the July 1, 2007 mandatory compliance date concerning Regulation E periodic statement rules relating to
payroll cards.

SPECIAL FOCUS
DFI Clarifies Law Applicable to Repossession
of Motor Vehicle Collateral in Consumer
Transactions.
Notice 2007-7
Last year, the Wisconsin Consumer Act was amended
effective April 13, 2006, to permit creditors to peacefully
repossess motor vehicle collateral in connection with
consumer credit transactions provided they comply with
certain requirements. The requirements are that the
customer be in default, that the creditor give notice of right
to cure default, that the customer fail to cure the default and
that the creditor provide written notice to the customer of its
right to take possession of the motor vehicle collateral. This
was a significant change in Wisconsin law for creditors.
The details and several implementation suggestions
regarding this change in the law were described in WBA
Notice No. 2006-6 contained in Volume 10, No. 11, of WBA
Compliance Journal dated April, 2006.
The WBA article in 2006 noted that there was one other
requirement that was important at the time. Under then
current DFI Banking Rule 80.68 issued under the Wisconsin
Consumer Act, a surrender of collateral would not be
effective unless the creditor also provided a notice to the
customer of the customer’s right to a court hearing on the
issue of default before any repossession. This DFI rule was
not changed at the time of the 2006 amendment to the
Wisconsin Consumer Act and appeared to be inconsistent
with the new authority for creditors to repossess motor
vehicle collateral under the Wisconsin Consumer Act
without a court hearing.
DFI recently fixed this apparent inconsistency by amending
DFI Banking Rule 80.68 to provide that the requirement a
creditor give the customer a notice of the customer’s right to
a court hearing before any repossession of collateral does

not apply if the creditor has perfected its right to
repossession of motor vehicle collateral under the 2006
amendment to the Wisconsin Consumer Act. A creditor
should be deemed to have perfected its right to repossession
of motor vehicle collateral if it meets all of the requirements
for repossession briefly described in the first paragraph
above. The amendment to DFI Banking Rule 80.68 was
effective April 1, 2007.
WBA forms were revised last year in anticipation of this
change in DFI Banking Rule 80.68 and therefore no further
change to WBA forms is intended at this time.
Revised DFI Banking Rule 80.68, along with the rest of DFI
Banking Rule 80, may be viewed at: www.legis.state.wi.us/
rsb/code/dfi-bkg/dfi-bkg080.pdf. However, for your
convenience, we are providing the text of the revised rule
below.
DFI-Bkg 80.68 Nonjudicial enforcement
limited; surrender of collateral. Where a
merchant requests or demands the return of
collateral, after providing the customer with
notice of default and opportunity to cure as
required by s. 425.105, Stats., a release of the
collateral by the customer is not a surrender
under ss. 425.204 (3), and 425.206 (1) (a),
Stats., if the merchant: 1) fails to provide a
notice to the customer which clearly informs
the customer of the right to a hearing on the
issue of default before any repossession,
unless the merchant perfects its right to take
possession under s. 425.206 (1) (d), Stats.;
2) misrepresents any material fact or state of
the law to the customer; or 3) violates any
provision of ch. 427, Stats. The notice
contained in s. 425.105 (1), Stats., is not
required if the collateral has been abandoned
by the customer.
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This month’s “Special Focus” contains an article regarding a new type of lawyer trust account called a “credit card trust
account.” Next, read “Regulatory Spotlight” for information on the finalization of the “Interagency Statement on
Subprime Mortgage Lending.” Finally, turn to “Compliance Notes” for FinCEN’s guidance on law enforcement requests
to keep an account open despite suspicious or criminal activity.

SPECIAL FOCUS
Lawyers Now Permitted to Establish Credit
Card Trust Accounts to Receive Credit Card
Payments of Advanced Fees and Costs.

firm immediately upon becoming available for
disbursement; and
5.

Notice 2007-8
Effective July 1, 2007, new Wisconsin Supreme Court Rule
(SCR) 20:1.15(e)(4)h permits lawyers to receive advanced
payments of fees and costs made by credit card, debit card
or other electronic deposit if such payments are deposited to
a “credit card trust account,” subject to the following
conditions1 :
1.

The credit card trust account shall be an account
separate from the IOLTA trust account maintained by
the lawyer or law firm, and must be used solely for the
purpose of receiving advanced fees and costs made by
credit card, debit card, or other electronic deposit.

2.

The title of the credit card trust account must include
the name of the lawyer or law firm and the words
“Credit Card Trust Account” (e.g. Jones, Smith and
Doe, LLP Credit Card Trust Account).

3.

Lawyer or law firm funds, reasonably sufficient to
cover all monthly account fees and charges and, if
necessary, any deductions by the financial institution or
card issuer from the client’s payment by credit card,
debit card, or other electronic deposit, must be
maintained in the credit card trust account, and a ledger
for account fees and charges shall be maintained.

4.

Each payment by credit card, debit card or other
electronic deposit, including, if necessary, a
reimbursement by the lawyer or law firm for any
deduction by the financial institution or card issuer
from the gross amount of each payment, shall be
transferred from the credit card trust account to the
IOLTA trust account maintained by the lawyer or law

Within 3 business days of receiving actual notice that a
chargeback or surcharge has been made against the
credit card trust account, the lawyer or law firm shall
replace any and all funds that have been withdrawn
from the credit card trust account by the financial
institution or card issuer; and shall reimburse the
account for any shortfall or negative balance caused by
a chargeback or surcharge. The lawyer or law firm shall
not accept new payments to the credit card trust account
until the lawyer has reimbursed the credit card trust
account for the chargeback or surcharge.

As stated earlier, each payment made to the credit card trust
account must be transferred by the lawyer or law firm to his,
her or its IOLTA trust account when such payments become
available for disbursement. In addition, the credit card trust
account is subject to all provisions which apply to lawyer
trust accounts, including the overdraft reporting
requirement. Thus, WBA recommends that credit card trust
accounts be established as non-interest bearing checking
accounts.
It should be noted that it is not the responsibility of a
financial institution to ensure that the lawyer or law firm
establishing the credit card trust account follows the
Supreme Court rules related to these accounts, including
whether the deposits made to the account constitute
1

For your information, “advanced fees” payments made by credit card, debit card or
other electronic deposit may be deposited directly to the lawyer or law firm’s business
account rather than a “credit card trust account” if the lawyer or law firm complies
with the separate requirements of the “alternative protection for advanced fees”
provision under SCR 20:1.15(b)(4m). However, “advanced costs” can never be
deposited directly into a lawyer or law firm’s business account and must instead be
deposited into a trust account. If such “advanced costs” are paid by credit card, debit
card or other electronic deposit, such funds must be deposited into a “credit card trust
account,” and are subject to the credit card trust account provisions of SCR 20:1.15(e)
(4)h. Proper selection, application and compliance with the credit card trust account
and alternative protection for advanced fees rules is the responsibility of the lawyer or
law firm and not the financial institution.
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advanced fees and costs, and whether the lawyer or law firm
has timely and properly transferred funds to the IOLTA
trust account. However, an institution does have the
responsibility to report any overdrafts that occur on such an
account. For this reason, the institution should be sure to
obtain upon the opening of the account a completed
“Agreement to Notify Office of Lawyer Regulation of
Overdrafts on Lawyer Trust Accounts and Fiduciary
Accounts.” This form must be signed by a representative of
the institution and the lawyer or law firm establishing the
credit card trust account.
In addition, institutions should be prepared to answer
questions lawyers or law firms might have regarding
merchant agreements, card issuer rules and other rules
applicable to the acceptance of payments by credit card,
debit card, and other electronic deposits. This may mean
working closely with card issuers and other third party

providers, as applicable. The comment section to SCR
20:1.15(e)(4)h may help an institution anticipate the kinds
of questions which may be posed. For instance, one
question might be whether the card issuer prohibits a
merchant (in this case the lawyer or law firm) from
requiring the customer to pay charges associated with the
use of the card in a transaction. Another question might be
whether the card issuer requires services to be rendered
before a card payment is accepted.
In conclusion, the credit card trust account rule provides
lawyers and law firms with the ability to accept payments of
advanced fees and costs through new payment mechanisms.
While many institutions may not immediately receive
requests to open this new type of account, we expect that
requests will increase in the future. The new rules may be
viewed at: www.wicourts.gov/sc/rulhear/
DisplayDocument.pdf?content=pdf&seqNo=28907.

REGULATORY SPOTLIGHT
Agencies Issue Interagency Statement on
Subprime Mortgage Lending.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
Thrift Supervision (OTS), and National Credit Union
Administration (NCUA) (collectively, the Agencies) have
issued a final interagency Statement on Subprime Mortgage
Lending (Statement). The guidance has been developed to
clarify how institutions can offer certain adjustable rate
mortgage (ARM) products in a safe and sound manner, and
in a way that clearly discloses the risks that borrowers may
assume. The Statement was developed to address emerging
risks associated with certain subprime mortgage products
and lending practices. The Statement addresses areas of:
risk management practices; reduced documentation or stated
income loans; workout arrangements; consumer protection

principles; consumer disclosure issues; control systems; and
supervisory review. The Statement is effective 07/10/2007.
Copies of the Statement may be obtained from WBA or
viewed at: www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 72, No. 131, 07/10/2007, 37569-37575.

FRB Issues Final Rule Amending Appendix A
of Regulation CC.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule amending appendix A of
Regulation CC to delete the reference to the head office of
the Federal Reserve Bank of San Francisco and reassign the
Federal Reserve routing symbols currently listed under that
office to the Los Angeles branch office of the Federal
Reserve Bank of San Francisco. As part of the restructuring
process, the head office of the Federal Reserve Bank of San
Francisco will cease processing checks on 08/18/2007. As
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Read this month’s “Special Focus” to learn about the most common compliance violations cited by FDIC in 2006. Next,
check “Regulatory Spotlight” for the 2008 HOEPA dollar amount, and numerous IRS proposed rules. Finally, look to
“Compliance Notes” for information on the WBA Pandemic Influenza Model Plan and a reminder on the October 1, 2007
deadline by which creditors must use the revised CHARM booklet.

SPECIAL FOCUS
Top Compliance Violations in 2006 Cited by
FDIC’s Chicago Regional Office
Notice 2007-9
WBA recently participated in an FDIC Chicago Region
regulatory conference call. In that call, FDIC examiners
discussed the most common compliance violations cited in
2006. Those that topped the list were violations of
regulations which implement the Truth in Lending Act,
National Flood Insurance Act, Equal Credit Opportunity
Act, Truth in Savings Act, Real Estate Settlement
Procedures Act, Home Mortgage Disclosure Act and
Federal Credit Reporting Act. The following highlights
information shared by the FDIC examiners, including the
percentage of 2006 compliance exams in the Chicago
Region where violations were cited that involved
violations of the above-referenced laws and regulations.
While this information is related directly to banks
supervised by FDIC, we believe it is useful to all WBA
member institutions.
Truth in Lending Act (TILA) and Regulation Z: 50%
One half of 2006 compliance exams citing violations
involved violations of TILA. Such violations fell into two
main categories: (1) failure to accurately disclose finance
charges; and (2) failure to accurately identify which
charges are finance charges and which charges are
excluded from the definition of finance charge. Examples
of the most common compliance violations included: (1)
treating credit report fees and document preparation fees
as charges excluded from the finance charge in consumer
transactions not secured by real property; and (2) failure to
include in the finance charge charges for construction
draws, life of loan flood determinations, private mortgage
insurance premiums collected at closing, and loan closing
(when such charge is disclosed separately rather than in a
lump-sum primarily comprised of real estate related
charges excluded from the finance charge).

The determination of which charges are finance charges and
which charges are not finance charges directly impacts the
calculation of the annual percentage rate (APR) for any
given loan transaction covered by TILA. Charges that are
considered finance charges will have an impact on APR
calculations. Conversely, charges that are excluded from the
finance charge will not have an impact on APR calculations.
It is critical that APR calculations are accurate; therefore,
lenders must thoroughly understand which charges
constitute finance charges and which do not. Section 226.4
of Regulation Z and its commentary contain the rules for
making this determination.
National Flood Insurance Act and Regulation H: 25%
One quarter of 2006 compliance exams citing violations
involved violations of the National Flood Insurance Act.
The most common violations fell into two categories: (1)
failure to complete the Standard Flood Hazard
Determination (SFHD) form when necessary; and (2)
extending loans without proper flood insurance in place.
Examples of other common violations included: (1)
completing the SFHD form after the loan was closed; (2)
not fully completing the SFHD form; and (3) inadequate
flood insurance coverage.
Lenders are reminded they may not make, increase, extend,
or renew any loans, including home equity loans and second
mortgages, secured by improved real estate or a mobile
home located or to be located in an area designated as
having special flood hazards and in which flood insurance is
available unless the building or mobile home securing the
loan is covered by flood insurance. The amount of the
insurance must be at least equal to the lesser of the
outstanding principal balance of the designated loan or the
maximum limit of coverage available for the particular type
of property under the Act. There are only two exceptions to
the flood insurance determination requirement: (1) any
state-owned property covered under a policy of selfinsurance satisfactory to the director of FEMA; and (2)
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property securing any loan with an original principal
balance of $5000 or less AND a repayment term of one year
or less.
Lenders are also reminded that the current SFHD form must
be used when determining whether the building or mobile
home offered as collateral for a loan is or will be located in
a special flood hazard area in which flood insurance is
available under the Act. The current SFHD form has an
expiration date of 10/31/2008. In addition, a flood
determination needs to be completed prior to loan closing
and needs to be completed correctly and in its entirety. If
the property is located within an area having special flood
hazards and in which flood insurance is available, flood
insurance must be purchased and in place prior to the loan
closing. Further, if flood insurance is required, lenders must
mail or deliver a notice to the borrower identifying whether
or not flood insurance is available under the Act for the
collateral securing the loan. The notice must be provided to
the borrower within a reasonable amount of time before
completing the transaction and a record of receipt of the
notice by the borrower must be retained by the lender for
the time the lender owns the loan. Examiners strongly
recommend a review of flood insurance notification
procedures to ensure proper notice is being provided to the
borrower regarding flood insurance requirements.
In addition, if a lender, or a servicer acting on behalf of the
lender, determines at any time during the term of a
designated loan that the building or mobile home securing
the designated loan is not covered by flood insurance, or is
covered by flood insurance in an amount less than the
amount required, then the lender or its servicer must notify
the borrower that the borrower should obtain flood
insurance, at the borrower’s expense, in an amount at least
equal to the amount required, for the remaining term of the
loan. If the borrower fails to obtain flood insurance within
45 days after notification, then the lender or its servicer
shall purchase insurance on the borrower’s behalf.
WBA reminds lenders that flood insurance requirements
affect not only consumer loans, but also commercial and
agricultural purpose loan transactions. It is not the loan’s
purpose which triggers the flood insurance requirements;

rather, the trigger is whether the collateral securing the loan
transaction is improved real estate or a mobile home.
Improved real estate is property upon which a building is
located or will be located. The term “building” is further
defined as a structure that is separated from other buildings
by intervening clear space or solid, vertical, load-bearing
division walls; is walled and roofed; and is principally
above ground and affixed to a permanent site, including a
building in the course of construction, alteration, or repair.
It also includes a manufactured (mobile) home on a
foundation.
Lenders must understand that a violation of the National
Flood Insurance Act is of grave concern, as such a violation
almost certainly will require assessment of civil money
penalties at the rate of $350/violation. WBA is aware of
discussions on the federal level that may increase the
penalty to as high as $2000/violation.
Equal Credit Opportunity Act (ECOA) and Regulation B:
40%
Forty percent of 2006 compliance exams citing violations
involved violations of ECOA. The two most common
violations were: (1) collecting government monitoring
information when inappropriate; and (2) failing to collect
government monitoring information when required.
Section 202.13 of Regulation B outlines that a creditor who
receives an application for credit primarily for the purchase
or refinance of a dwelling occupied or to be occupied by the
applicant as a principal residence, where the extension of
credit will be secured by the dwelling, must request, as part
of the application, the following information regarding the
applicant(s): (1) ethnicity, using the categories Hispanic or
Latino, and Not Hispanic or Latino; (2) race, using the
categories American Indian or Alaska Native, Asian, Black
or African American, Native Hawaiian or Other Pacific
Islander, or White; (3) sex; (4) marital status, using the
categories Married, Unmarried, or Separated; and (5) age.
Creditors are also required to inform the applicant(s) that
the collected information is being requested by the federal
government for the purpose of monitoring compliance with
federal statutes that prohibit creditors from discriminating
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against applicant(s) on those bases. The creditor must also
inform the applicant(s) that if the applicant(s) chooses not to
provide the information, the creditor is required to note the
applicant’s ethnicity, race and sex on the basis of visual
observation or surname.

requirements for financial institutions advertising the
payment of overdrafts. The examiners recommended that
both the compliance and marketing department work
together to create and review all advertisements to ensure
proper disclosures are made in any given advertisement.

Examiners explained that they believe these violations stem
from the use of incorrect applications, or inappropriate
completion of applications by applicants due to lack of
instruction by lenders to applicants. WBA reminds lenders
that if using a universal loan application for all credit
requests, they should instruct applicant(s) on when to
complete government monitoring information and when not
to provide such information. Failure to provide such
instruction will likely result in further inappropriate
collection of information and citations for such collection.

Real Estate Settlement Procedures Act (RESPA) and
HUD’s Regulation X: 40%

Truth in Savings Act (TISA) and Regulation DD: 33%
One third of 2006 FDIC compliance exams citing
violations involved violations of TISA. The most common
violations were incorrect initial disclosures and inadequate
disclosures in advertisements.
TISA account disclosure requirements are outlined in
section 230.4(b) of Regulation DD. Account disclosures
must include the following, as applicable: (1) rate
information; (2) compounding and crediting information;
(3) balance information; (4) fee information; (5) transaction
limitations; (6) features of time accounts; and (7) bonus
information. Each applicable disclosure contains several
requirements for which model language is available within
Appendix B of Regulation DD. Examiners wished to remind
banks to review TISA disclosures to ensure that information
contained in initial disclosures accurately reflects the
institution’s contract and practices regarding any given
deposit account.
Deposit account advertising requirements are found in
section 230.8 of Regulation DD. Financial institutions are
charged with making certain that advertisements are not
misleading or inaccurate, or otherwise misrepresent an
institution’s deposit contract. Examiners were surprised by
the number of deposit account advertisements that did not
use the required term “annual percentage yield” when a rate
of return was stated. Financial institutions are reminded that
if an annual percentage yield is stated in an advertisement,
the advertisement must also state additional information to
the extent applicable, unless the type of advertisement is
subject to one of the few exceptions found in section
230.8(e) of Regulation DD.
Financial institutions should be mindful that the term
advertisement is very broad. It means a commercial
message, appearing in any medium, that promotes directly
or indirectly: the availability or terms of, or a deposit in, a
new account; and the terms of, or a deposit in, a new or
existing account, as it relates to additional disclosure

Forty percent of 2006 compliance exams citing violations
involved violations of RESPA. The most common
violations involved improper completion of settlement
statements (HUD-1 and HUD-1A) and good faith estimates
(GFEs).
Examiners stated settlement statement violations were due
to: (1) failure to name the person or company receiving
payments; (2) failure to show, in “no-cost” loan
transactions, costs as “POC” and the recipient of such
amounts; and (3) failure to disclose real estate taxes and
hazard insurance, as required for institutions regulated by
the FDIC’s Chicago Region.
Subject to very narrow exceptions, a HUD-1 or HUD1-A
settlement statement is required for every federally related
mortgage loan. A HUD-1 settlement statement is required
in a transaction where there is both a borrower and a seller.
For transactions in which there is a borrower and no seller,
such as refinancing loans or subordinate lien loans, the
HUD-1 may be utilized by using the borrower’s side for the
HUD-1 statement, or the HUD-1A may be used. Either the
HUD-1 or the HUD-1A, as appropriate, must be used for
every RESPA-covered transaction, unless its use is
specifically exempted. The use of the HUD-1 or HUD-1A is
exempted for open-end lines of credit (home-equity plans)
covered by TILA and Regulation Z.
The requirements for proper settlement statement
completion can be found within section 3500.8 and
Appendix A of HUD’s Regulation X. Within that section,
financial institutions will find that for a loan transaction in
which the borrower is not paying the fee for a settlement
service that is provided in connection with the loan, such fee
must still be disclosed and marked as “POC,” along with the
name of the recipient of the fee.
Regarding GFEs, the examiners stated compliance
violations were cited most often for failure to disclose
particular service providers. In addition, examiners
routinely found missing from the required service providers
area of GFEs, information regarding names of: (1)
consumer reporting agencies; (2) flood determination
companies; (3) appraisers; and (4) attorneys.
Subject to very narrow exceptions, RESPA also requires a
lender to provide all applicants for a federally related
mortgage loan with a good faith estimate of the amount or
range of charges for specific settlement services the
August 2007
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borrower is likely to incur in connection with settlement.
The GFE is the form used to provide such disclosures.
Section 3500.7 of Regulation X identifies requirements for
proper completion of the GFE. Within this section, lenders
will find requirements regarding: (1) timing of delivery of
the GFE to the borrower; (2) when the term “POC” must be
used on the GFE; and (3) proper disclosure of particular
service providers required by the lender in the transaction.
Home Mortgage Disclosure Act (HMDA) and Regulation
C: 25%
One quarter of 2006 compliance exams citing violations
involved violations of HMDA. The most cited violations
related to preapprovals and the disclosure of rate spreads.
As a reminder, HMDA and Regulation C require certain
data be collected and reported regarding applications for,
and originations and purchases of, home-purchase loans,
home improvement loans, and refinancings.
First, examiners found inaccurate reporting of preapprovals
due primarily to a fundamental misunderstanding of what
constitutes a preapproval program. An institution is required
to collect data on requests under a preapproval program, as
defined in section 203.2(b) [of Regulation C] only if the
preapproval request is denied or results in the origination of
a home-purchase loan. Section 203.2(b) states that a request
for a preapproval for a home-purchase loan is an application
if the request is reviewed under a program in which the
institution, after a comprehensive analysis, issues a written
commitment, [subject to very limited, specific conditions],
to the applicant which is valid for a designated period of
time to extend a home-purchase loan up to a specified
amount. Therefore, an application for a home-purchase loan
under a preapproval program must be reported on the Loan
Application Register (LAR) when the application is either
denied or results in a home-purchase loan. WBA would like
to remind bankers to review the HMDA FAQs on FFIEC’s
website at www.ffiec.gov for further guidance on how to
report preapprovals on the LAR and whether a program may
be considered a preapproval program.
Second, examiners found an overwhelming number of
errors involving inaccurate reports of the rate spread. For a
home-purchase loan, a refinance, or a dwelling-secured
home-improvement loan that a creditor has originated, the
creditor is required to report on the LAR the spread between
the APR and the applicable Treasury yield if the spread is
equal to or greater than 3 percentage points for first-lien
loans or 5 percentage points for subordinate-lien loans. The
majority of violations involved: (1) reporting rate spread on
home equity lines of credit; (2) improper reporting of rate
spread on loans not subject to Regulation Z; (3) improper
calculations of rate spread due to use of a rate other than the
APR; (4) reporting rate spread on subordinate lien loans
where the rate spread was under 5%; and (5) complete
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failure to calculate rate spread. Guidance on how to
calculate rate spread and whether such calculation is
required can be found in Appendix A of Regulation C;
FFIEC’s HMDA FAQs; and FFIEC’s A Guide to HMDA
Reporting Getting it Right.
Fair Credit Reporting Act (FCRA): 20%
Twenty percent of 2006 exams citing violations involved
violations of FCRA. Examiners cited compliance violations
regarding the use of credit scores in consumer transactions
and the failure to provide necessary disclosures to
consumers. The most common violation was the failure to
provide required FCRA disclosures regarding the use of
credit score information in denied loan applications.
Under FCRA section 609(g), any person who makes or
arranges loans and who uses a consumer credit score in
connection with an application initiated or sought by a
consumer for a closed-end loan or the establishment of an
open-end loan for a consumer purpose that is secured by 1-4
units of residential real property must: (1) provide the
consumer with the Notice to Home Loan Applicant along
with the name, address and telephone number of each
consumer reporting agency that provided a score; and a
copy of the information obtained from the consumer
reporting agency containing the current or most recent
score, the range of possible scores, all key factors (but not
more than four) that adversely affected the score, and the
date the score was created.
Examiners wished to remind lenders that there is no
exception to requirements under 609(g) for denied loan
applications. If the loan transaction is one that is governed
by the FCRA provision, and a consumer reporting agency
was used to pull a credit score on the applicant, the 609(g)
requirements apply regardless of the underwriting decision
of the institution.
Conclusion
In the conference call, FDIC examiners attributed the noted
compliance violations to several factors, including: staff
turnover; lack of staff training; and an overall lack of
understanding of regulatory requirements. The examiners
strongly suggested that each noted area of compliance
violations be incorporated into a financial institution’s
monitoring and auditing function so that each can test and
monitor for compliance with regulatory requirements.
Examiners stated such actions will assist institutions in
identifying training needs for those charged with ensuring
that proper disclosures are given to consumers. The
examiners also suggested the use of checklists, tickler
systems, or worksheets to act as reminders to lenders and
other staff of disclosure or collection requirements. The
examiners were also keen to identify the need for staff to be
adequately trained in regulatory requirements to ensure
compliance.
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Read “Special Focus” for new rules on consumer loans made to service members and their dependents. Next, check
“Regulatory Spotlight” for proposed illustrations of consumer information for subprime mortgage lending. Finally, look to
“Compliance Notes” for an FDIC notice regarding regulatory relief for financial institutions located in areas that have
suffered major flood damage, and a reminder about the November 13 deadline to use new FDIC signage.

SPECIAL FOCUS
DoD Finalizes “Limitations on Terms of
Consumer Credit Extended to Service
Members and Dependents” Regulation.
Notice 2007-10
Introduction
On October 17, 2006, President Bush signed the 2007
Defense Authorization Act which contained a payday
lending provision, known as the “Talent Amendment”
(Amendment). The Amendment was designed to restrict the
ability of payday lenders to extend credit to members of the
military and their dependents by establishing interest rate
ceilings and restrictions on such extensions of credit.
The Department of Defense (DoD) was charged with
writing regulations to implement the Amendment. In its
proposed regulations, DoD asked whether insured
depository institutions should be excluded from coverage.
While WBA and many others strongly supported this
exclusion, the DoD ultimately did not adopt it. Therefore,
traditional financial institutions such as banks, savings and
loan associations, and credit unions are covered by the final
regulation. The final regulation is effective October 1,
2007. There is no delayed compliance date.
The final regulation imposes new disclosure requirements,
limitations, and restrictions on payday loans, vehicle title
loans, and tax refund anticipation loans, as defined in the
regulation, that are made to service members or their
dependents. This means if an institution makes a payday
loan, vehicle title loan, or tax refund anticipation loan, the
institution must know whether or not the applicant is a
service member or a service member’s dependent. If so,
then the lender must provide the new disclosures (along
with the other disclosures that are normally given in these
types of loans), and must abide by the limitations and
restrictions set forth in the regulation.

This article highlights certain provisions of the final
regulation including: definitions; identification of borrowers
covered by the regulations; content and delivery of
mandatory disclosures; and limitations and restrictions on
covered transactions.
Definitions
1. “Closed-end credit” means consumer credit other than
“open-end credit” as that term is defined in Regulation Z
(Truth in Lending) 12 CFR part 226.
2. “Consumer credit” means closed-end credit offered or
extended to a covered borrower primarily for personal,
family or household purposes, for payday, vehicle title, or
tax refund anticipation loans defined in (i), (ii) and (iii)
below.
(i) Payday loans. Closed-end credit with a term of 91
days or fewer in which the amount financed does not exceed
$2,000 and the covered borrower:
(a) Receives funds from and incurs interest and/or is
charged a fee by a creditor, and contemporaneously
with the receipt of funds, provides a check or other
payment instrument to the creditor who agrees with the
covered borrower not to deposit or present the check or
payment instrument for more than one day; or
(b) Receives funds from and incurs interest and/or is
charged a fee by a creditor, and contemporaneously
with the receipt of funds, authorizes the creditor to
initiate a debit or debits to the covered borrower’s
deposit account (by electronic fund transfer or remotely
created check) after one or more days. This provision
does not apply to any right of a depository institution
under statute or common law to offset indebtedness
against funds on deposit in the event of the covered
borrower’s delinquency or default.
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(ii) Vehicle title loans. Closed-end credit with a term of
181 days or fewer that is secured by the title to a motor
vehicle, that has been registered for use on public roads and
owned by a covered borrower, other than a purchase money
transaction described in 3. (ii) below.
(iii) Tax refund anticipation loans. Closed-end credit in
which the covered borrower expressly grants the creditor
the right to receive all or part of the borrower’s income tax
refund or agrees to repay the loan with the proceeds of the
borrower’s refund.

30 days or fewer, or such a member serving on Active
Guard and Reserve duty as that term is defined in 10 U.S.C.
101(d)(6); or
(ii) The member’s spouse, the member’s child defined in
38 U.S.C. 101(4), or an individual for whom the member
provided more than one-half of the individual’s support for
180 days immediately preceding an extension of consumer
credit covered by the regulation.
5. “Credit” means the right granted by a creditor to defer
payment of debt or to incur debt and defer payment.

3. “Consumer credit” does not mean:
(i) Residential mortgages, which are any credit
transactions secured by an interest in the covered
borrower’s dwelling, including transactions to finance the
purchase or initial construction of a dwelling, refinance
transactions, home equity loans or lines of credit, and
reverse mortgages;
(ii) Any credit transaction to finance the purchase or
lease of a motor vehicle when the credit is secured by the
vehicle being purchased or leased;
(iii) Any credit transaction to finance the purchase of
personal property when the credit is secured by the property
being purchased;
(iv) Credit secured by a qualified retirement account as
defined in the Internal Revenue Code; and
(v) Any other credit transaction that is not consumer
credit extended by a creditor, is an exempt transaction, or is
not otherwise subject to disclosure requirements for
purposes of Regulation Z.
4. “Covered borrower” means a person with the following
status at the time he or she becomes obligated on a
consumer credit transaction covered by the regulation:
(i) A regular or reserve member of the Army, Navy,
Marine Corps, Air Force, or Coast Guard, serving on active
duty under a call or order that does not specify a period of

6. “Creditor” means a person who is engaged in the
business of extending consumer credit with respect to a
consumer credit transaction covered by the regulation. It
includes a natural person, organization, corporation,
partnership, proprietorship, association, cooperation, estate,
trust, and any other business entity and who meets the
definition of “creditor” for purposes of Regulation Z.
7. “Dwelling” means a residential structure that contains
one to four units, whether or not the structure is attached to
real property. The term includes an individual condominium
unit, cooperative unit, mobile home, and manufactured
home.
8. “Electronic fund transfer” has the same meaning for
purposes of this regulation as in Regulation E (Electronic
Fund Transfers) issued by the Board of Governors of the
Federal Reserve System (FRB), 12 CFR part 205.
9. “Military annual percentage rate” (MAPR). The MAPR
is the cost of the consumer credit transaction expressed as
an annual rate. The MAPR shall be calculated based on the
costs in this definition but in all other respects it shall be
calculated and disclosed following the rules used for
calculating the Annual Percentage Rate (APR) for closedend credit transactions under Regulation Z.
The MAPR includes the following cost elements associated
with the extension of consumer credit to a covered borrower
if they are financed, deducted from the proceeds of the
consumer credit, or otherwise are required to be paid as a
condition of the credit:
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(i) Interest, fees, credit service charges, credit renewal
charges;
(ii) Credit insurance premiums including charges for
single premium credit insurance, fees for debt cancellation
or debt suspension agreements; and
(iii) Fees for credit-related ancillary products sold in
connection with and either at or before consummation of the
credit transaction.
10. The “MAPR” does not include:
(i) Fees or charges imposed for actual unanticipated late
payments, default, delinquency, or similar occurrence;
(ii) Taxes or fees prescribed by law that actually are or
will be paid to public officials for determining the existence
of, or for perfecting, releasing, or satisfying a security
interest;
(iii) Any tax levied on security instruments or documents
evidencing indebtedness if the payment of such taxes is a
requirement for recording the instrument securing the
evidence of indebtedness; and
(iv) Tax return preparation fees associated with a tax
refund anticipation loan, whether or not the fees are
deducted from the loan proceeds.
11. “Regulation Z” means any of the rules, regulations, or
interpretations thereof, issued by the FRB to implement the
Truth in Lending Act, including any interpretation or
approval issued by the FRB. Words that are not defined in
this regulation have the meanings given them in Regulation
Z, including any interpretation or approval issued by the
FRB. Words that are not defined in this regulation or
Regulation Z, or any interpretation thereof, have the
meanings given them by State or Federal law, or contract.
Terms of Consumer Credit to a Covered Borrower
1. Neither a creditor who extends consumer credit to a
covered borrower nor an assignee of the creditor shall
require the member or dependent to pay a military annual
percentage rate (MAPR) with respect to such extension of
credit, except as:
(i) Agreed to under the terms of the credit agreement or
promissory note;
(ii) Authorized by applicable State or Federal law; and

Identification of Covered Borrower
The creditor must know whether or not the applicant for the
types of credit described earlier is a “covered borrower”.
The regulations provide a “covered borrower identification
statement” for this purpose (see regulation for model text).
If the applicant signs this statement denying that he or she is
a covered borrower, the creditor is provided a general safe
harbor, subject to a caveat noted later in this section.
The regulation states that an applicant will not be
considered a covered borrower and the regulation will not
apply if:
1. Prior to becoming obligated on the transaction, each
applicant is provided with a clear and conspicuous “covered
borrower identification statement” substantially similar to
that which is prescribed in the regulation and each applicant
signs the statement indicating he or she is not a covered
borrower; and
2. The creditor has not determined through optional
verification procedures described below, that any applicant
is a covered borrower.
The creditor may, but is not required to, verify the status of
an applicant as a covered borrower by requesting the
applicant to provide a current (previous month) military
leave and earning statement, or a military identification card
(DD Form 2 for members, DD Form 1173 for dependents).
Upon such a request, activated members of the National
Guard or Reserves shall also provide a copy of the military
orders calling the covered member to military service and
any orders further extending military service.
In addition, the creditor may, but is not required to, verify
the status of an applicant as a covered borrower by
accessing the information available at http://
www.dmdc.osd.mil/mla/owa/home.
As noted earlier, a general safe harbor is provided to a
creditor when an applicant signs a statement indicating that
he or she is not a covered borrower. However, creditors
should be cautious about this because such a signed
statement does not create a safe harbor if the creditor
obtains documentation as part of the credit transaction
reflecting that the applicant is a covered borrower. In such
cases, creditors should seek to resolve the inconsistency. If
they are unable to do so, they may avoid any risk of
noncompliance by treating the applicant as a covered
borrower or by declining to extend the credit due to the
inability to verify information provided in the applicant’s
signed statement.

(iii) Not specifically prohibited by the regulation.
2. A creditor as defined in the regulation or an assignee
may not impose an MAPR greater than 36 percent in
connection with an extension of consumer credit to a
covered borrower.

Finally, the regulation shall not apply to a consumer credit
transaction in which the creditor rolls over, renews, repays,
refinances, or consolidates consumer credit in accordance
with the limitations described later in this article if, in the
previous transaction, the conditions in 1 and 2 above had
September 2007
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been met, subject to the caution noted in the previous
paragraph.

covered borrower greater than those protections provided by
the regulation.

Mandatory Disclosures
1. With respect to any extension of consumer credit
(including any consumer credit originated or extended
through the Internet) to a covered borrower, a creditor shall
provide to the member or dependent the following
information clearly and conspicuously before
consummation of the consumer credit transaction:

In addition, different treatment under State law of covered
borrowers is prohibited. States may not:

(i) The MAPR applicable to the extension of consumer
credit, and the total dollar amount of all charges included in
the MAPR.
(ii) Any disclosures required by Regulation Z.

1. Authorize creditors to charge covered borrowers rates of
interest that are higher than the legal limit for residents of
the State, or
2. Permit the violation or waiver of any State consumer
lending protection that is for the benefit of residents of the
State on the basis of the covered borrower’s nonresident or
military status, regardless of the covered borrower’s
domicile or permanent home of record, provided that the
protection would otherwise apply to the covered borrower.

(iii) A clear description of the payment obligation of the
covered borrower, as applicable. A payment schedule
provided pursuant to Regulation Z satisfies the requirement.

Limitations
1. It is unlawful for any creditor to extend consumer credit
to a covered borrower with respect to which:

(iv) A statement that “Federal law provides important
protections to regular or reserve members of the Army,
Navy, Marine Corps, Air Force, or Coast Guard, serving on
active duty under a call or order that does not specify a
period of 30 days or fewer, and their dependents. Members
of the Armed Forces and their dependents may be able to
obtain financial assistance from Army Emergency Relief,
Navy and Marine Corps Relief Society, the Air Force Aid
Society, or Coast Guard Mutual Aid. Members of the
Armed Forces and their dependents may request free legal
advice regarding an application for credit from a service
legal assistance office or financial counseling from a
consumer credit counselor.”

(i) The creditor rolls over, renews, repays, refinances, or
consolidates any consumer credit extended to the covered
borrower by the same creditor with the proceeds of other
consumer credit extended by that creditor to the same
covered borrower, unless the new transaction results in
more favorable terms to the covered borrower, such as a
lower MAPR. However, the regulation shall not apply to a
transaction permitted by this paragraph when the same
creditor extends consumer credit to a covered borrower to
refinance or renew an extension of credit that was not
covered by the regulation because the consumer was not a
covered borrower at the time of the original transaction.

2. The creditor shall provide all of the disclosures above in
writing and in a form the covered borrower can keep.
3. The creditor also shall orally provide the disclosures
required by (i), (iii), and (iv) above before consummation.
In mail and internet transactions, the creditor satisfies this
requirement if it provides a toll-free telephone number on or
with the written disclosures that consumers may use to
obtain oral disclosures and the creditor provides oral
disclosures when the covered borrower contacts the creditor
for this purpose.
4. The refinancing or renewal of a covered loan requires
new disclosures described in 1, 2, and 3 above only when
the transaction would be considered a new transaction that
requires disclosures under Regulation Z.
Preemption
Any State or Federal law, rule or regulation including any
State usury law is preempted by the regulation to the extent
that such law, rule or regulation is inconsistent with the
regulation except those which provide protection to a

4

September 2007

(ii) The covered borrower is required to waive his or her
right to legal recourse under any otherwise applicable
provision of State or Federal law, including any provision of
the Servicemembers Civil Relief Act.
(iii) The creditor requires the covered borrower to submit
to arbitration or imposes other onerous legal notice
provisions in the case of a dispute.
(iv) The creditor demands unreasonable notice from the
covered borrower as a condition for legal action.
(v) The creditor uses a check or other method of access to
a deposit, savings, or other financial account maintained by
the covered borrower, or uses the title of a vehicle as
security for the obligation, except that, in connection with a
consumer credit transaction with an MAPR that does not
exceed 36%:
(a) The creditor may require an electronic fund transfer
to repay a consumer credit transaction, unless otherwise
prohibited by Regulation E;
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(b) The creditor may require direct deposit of the
consumer’s salary as a condition of eligibility for
consumer credit, unless otherwise prohibited by law; or
(c) The creditor may, if not otherwise prohibited by
applicable law, take a security interest in funds
deposited after the extension of credit in an account
established in connection with the consumer credit
transaction.
(vi) The creditor requires as a condition for the extension
of consumer credit that the covered borrower establish an
allotment to repay the obligation.
(vii) The covered borrower is prohibited from prepaying
the consumer credit or is charged a penalty fee for
prepaying all or part of the consumer credit.
2. For the purposes of this limitations section, an assignee
may not engage in any transaction or take any action that
would be prohibited for the creditor.
Penalties and Remedies
1. A creditor or assignee who knowingly violates the law as
implemented by the regulation will have committed a
misdemeanor and shall be fined as provided in title 18,
United States Code, or imprisoned for not more than one
year, or both.
2. The remedies and rights provided in the regulation are in
addition to and do not preclude any remedy otherwise
available under State or Federal law or regulation to the
person claiming relief under the statute, including any
award for consequential damages and punitive damages.
3. Any credit agreement, promissory note, or other contract
with a covered borrower that fails to comply with the
regulation or which contains one or more provisions
prohibited by the regulation is void from the inception of
the contract.
4. Notwithstanding any Federal or State law, rule or
regulation, no agreement to arbitrate any dispute involving
the extension of consumer credit to a covered borrower
pursuant to the regulations shall be enforceable against any
covered borrower, or any person who was a covered
borrower when the agreement was made.
Enforcement
The federal banking, thrift and credit union regulatory
agencies have authority to enforce the regulations with
respect to the institutions that they supervise. However, for
other creditors enforcement will be likely be left to each
State’s regulatory agencies.

Effective Date and Transition
The regulation shall apply only to consumer credit that is
extended to a covered borrower and consummated on or
after October 1, 2007.
Conclusion
While the regulation is narrow in scope and may not apply
to the types of transactions traditional financial institutions
typically enter into, it is nonetheless important for
institutions to understand the rules.
A financial institution will need to determine if it makes any
of the three types of loans covered by the regulation,
whether or not on a routine basis. If so, the institution will
need to determine whether it will continue to make such
loans. If it will, then the institution must determine if the
applicant for such a loan is a covered borrower and provide
to each covered borrower the mandatory disclosures
described earlier, while also following the limitations and
restrictions imposed by the regulation. Failure to do so,
could result in result in stiff monetary penalties,
imprisonment or both.
FIPCO® is creating a two model forms to help institutions
comply with certain provisions of the regulations. The first
is the covered borrower identification statement form. The
second is the consumer credit disclosure form, which will
contain the new disclosures mandated by the regulation. The
forms will be available soon on FIPCO’s website
www.fipco.com. The forms will also be included in
FIPCO’s Financial Link® Loans software in a future release.
In addition, copies of the full text of the final regulation,
including its preamble and the specific text for the covered
borrower identification statement, may be obtained from
WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 72, No. 169, 08/31/2007, 5057950592.
Finally, on September 27 at 9:00 A.M. CT, WBA is
conducting a 90 minute phone seminar on the new
regulation. The seminar is entitled “WBA New Rules for
Consumer Loans to Service Members.” You may register
online at www.wisbank.com or, if you miss the live
presentation, a CD and written materials will be available
for purchase. If you have questions concerning seminar
registration or purchase of the seminar materials, please
contact WBA’s Gretchen Schweiger at 608/441-1252 or by
email at gschweiger@wisbank.com.
This article does not cover every aspect of the new
regulation. It is for informational purposes only and is not
intended as, nor does it constitute, legal advice. If legal or
other expert assistance is required, the services of a
competent and professional person should be sought.

Servicemembers Civil Relief Act
The regulation may not be construed to limit or otherwise
affect the applicability of the Servicemembers Civil Relief
Act.
September 2007
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Read “Special Focus” for highlights of the interagency Statement on Subprime Mortgage Lending. Next, check
“Regulatory Spotlight” for final rules on exceptions and exemptions from the definition of “broker” for banks. Lastly, turn
to “Compliance Notes” for reminders on the end to daylight savings time and new FDIC signage requirements, both of
which take effect in November.

SPECIAL FOCUS
Highlights of the Interagency Statement on
Subprime Mortgage Lending.
Notice No. 2007-11
Background
On July 10, 2007, the OCC, FRB, FDIC, OTS and NCUA
(collectively, the Agencies) issued an interagency Statement
on Subprime Mortgage Lending (Statement). Concerned
that borrowers may not fully understand the risks and
consequences of certain subprime mortgage products, the
Agencies developed the Statement to help address this issue
and answer questions relating to certain subprime lending
practices. Specifically, the Statement addresses: (1) risk
management practices; (2) workout arrangements; (3)
consumer protection principles; (4) control systems; and (5)
supervisory review. While WBA believes that the majority
of its membership does not offer subprime mortgages, it is
still helpful to consider the Agencies’ concerns about
borrowers’ understanding of, and lending practices related
to, certain mortgage products; therefore, this article will
highlight the key provisions of the Statement.
As noted above, the Agencies are concerned that borrowers
may not fully understand the risks and consequences of
obtaining certain mortgage products. In particular, the
Agencies are concerned with certain adjustable-rate
mortgage (ARM) products that can cause payment shock.
These products are typically offered to subprime borrowers
and have one or more of the following characteristics:
• Low initial payments based on a fixed introductory rate
that expires after a short period and then adjusts to a
variable index rate plus a margin for the remaining term
of the loan;
• Very high or no limits on how much the payment amount
or the interest rate may increase on reset dates;
• Limited or no documentation of borrowers’ income;

• Product features likely to result in frequent refinancing to
maintain an affordable monthly payment; and/or
• Substantial prepayment penalties and/or prepayment
penalties that extend beyond the initial fixed interest rate
period.
Products with one or more of these features present
substantial risks to both consumers and lenders. These risks
are increased if borrowers are not adequately informed of
the product features and risks, including their
responsibilities for paying real estate taxes and insurance,
which may be separate from their monthly mortgage
payments. The consequences to borrowers could include:
(1) being unable to afford the monthly payments after the
initial rate adjustment because of payment shock; (2)
experiencing difficulty in paying real estate taxes and
insurance that were not escrowed; (3) incurring expensive
refinancing fees, frequently due to closing costs and
prepayment penalties, especially if the prepayment penalty
period extends beyond the rate adjustment date; and (4)
losing their homes. Consequences to lenders may include
unwarranted levels of credit, legal, compliance, reputation,
and liquidity risks due to elevated risks inherent in these
products.
The Agencies note that many concerns outlined in the
Statement are addressed in existing interagency guidance.
The most prominent are the: 1993 Interagency Guidelines
for Real Estate Lending, 1999 Interagency Guidance on
Subprime Lending, and 2001 Expanded Guidance for
Subprime Programs. The Statement reiterates many of the
principles addressed in existing guidance relating to prudent
risk management practices and consumer protection laws.
Risk Management Practices.
1.

Predatory Lending Considerations.

Subprime lending is not synonymous with predatory
lending, and loans with the features described above are not
necessarily predatory in nature. However, institutions
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should ensure that they do not engage in the type of
predatory lending practices discussed in the 2001 Expanded
Guidance for Subprime Programs. Typically, predatory
lending involves at least one of the following elements:
• Making loans based predominantly on the foreclosure or
liquidation value of a borrower’s collateral rather than on
the borrower’s ability to repay the mortgage according to
its terms;
• Inducing a borrower to repeatedly refinance the loan in
order to charge high points and fees each time the loan is
refinanced; or
• Engaging in fraud or deception to conceal the true nature
of the mortgage loan obligation, or ancillary products,
from an unsuspecting or unsophisticated borrower.
Institutions offering mortgage loans such as these, face an
elevated risk that their conduct will violate Section 5 of the
Federal Trade Commission Act, which prohibits unfair or
deceptive acts or practices.
2.

Underwriting Standards.

Institutions should refer to the 1993 Interagency Guidelines
for Real Estate Lending, which provides underwriting
standards for all real estate loans. The 1993 guidance states
that prudently underwritten real estate loans should reflect
all relevant credit factors including the capacity of the
borrower to adequately service the debt. This sentiment is
echoed in the 2006 Interagency Guidance on Nontraditional
Mortgage Product Risks for qualifying borrowers for
products that may result in payment shock.
Similarly, the Statement indicates that prudent qualifying
standards recognize the potential effect of payment shock in
evaluating a borrower’s ability to service debt. An
institution’s analysis of a borrower’s repayment capacity
should include an evaluation of the borrower’s ability to
repay the debt by its final maturity at the fully indexed rate,
assuming a fully amortizing repayment schedule.
One widely accepted approach in the mortgage industry is
to quantify a borrower’s repayment capacity by a debt-to-

income (DTI) ratio. An institution’s DTI analysis should
include, among other things, an assessment of the
borrower’s total monthly housing-related payments (e.g.,
principal, interest, taxes, and insurance) as a percentage of
gross monthly income.
This assessment is particularly important if the institution
relies upon reduced documentation or allows other forms of
risk-layering. Therefore, an institution should have clear
policies governing the use of risk-layering features, such as
reduced documentation loans or simultaneous second lien
mortgages. When risk-layering features are combined with a
mortgage loan, an institution should demonstrate the
existence of effective mitigating factors that support the
underwriting decision and the borrower’s repayment
capacity.
Recognizing that loans to subprime borrowers present
elevated credit risk, institutions should verify and document
the borrower’s income (both source and amount), assets and
liabilities. Stated income and reduced documentation loans
to subprime borrowers should be accepted only if there are
mitigating factors that clearly minimize the need for direct
verification or repayment capacity. Reliance on such factors
also should be documented. Typically, mitigating factors
arise when a borrower with favorable payment performance
seeks to refinance an existing mortgage with a new loan of a
similar size and similar terms, and the borrower’s financial
condition has not deteriorated. Other mitigating factors
might include situations where a borrower has substantial
liquid reserves or assets that demonstrate repayment
capacity and can be verified and documented by the lender.
However, a higher interest rate is not considered an
acceptable mitigating factor.
Workout Arrangements.
As discussed in the April 2007 interagency Statement on
Working with Borrowers, the Agencies encourage
institutions to work constructively with residential
borrowers who are in default or whose default is reasonably
foreseeable. Prudent workout arrangements that are
consistent with safe and sound lending practices are
generally in the long-term best interest of both the
institution and the borrower.
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Institutions should follow prudent underwriting practices in
determining whether to consider a loan modification or a
workout arrangement. Such arrangements can vary widely
based on the borrower’s financial capacity. For example, an
institution might consider modifying loan terms, including
converting loans with variable rates into fixed-rate products
to provide financially stressed borrowers with predictable
payment requirements.
The Agencies will not criticize institutions that pursue
reasonable workout arrangements with borrowers. Further,
existing supervisory guidance and applicable accounting
standards do not require institutions to immediately
foreclose on the collateral underlying a loan when a
borrower exhibits repayment difficulties. Institutions should
identify and report credit risk, maintain an adequate
allowance for loan losses, and recognize credit losses in a
timely manner.
Consumer Protection Principles.
Fundamental consumer protection principles relevant to the
underwriting and marketing of mortgage loans include: (1)
approving loans based on the borrower’s ability to repay the
loan according to its terms; and (2) providing information
that enables consumers to understand material terms, costs,
and risks of loan products at a time that will help the
consumer select a product. Communications with
consumers, including advertisements, oral statements, and
promotional materials, should provide clear and balanced
information about the relative benefits and risks of the
products. This information should be provided in a timely
manner to assist consumers in the product selection process,
not just upon submission of an application or at
consummation of the loan. Institutions should not use such
communications to steer consumers to these products to the
exclusion of other products offered by the institution for
which the consumer may qualify.
Information provided to consumers should clearly explain
the risk of payment shock and the ramifications of
prepayment penalties, balloon payments, and the lack of
escrow for taxes and insurance, as necessary. The
applicability of prepayment penalties should not exceed the
initial reset period. In general, borrowers should be
provided a reasonable period of time (typically at least 60
days prior to the reset date) to refinance without penalty.
Similarly, if borrowers do not understand that their monthly
mortgage payments do not include taxes and insurance, and
they have not budgeted for these essential homeownership
expenses, they may be faced with the need for significant
additional funds on short notice. Therefore, mortgage
product descriptions should provide clear, detailed
information about the costs, terms, features, and risks of the
loan to the borrower. Consumers should be informed of: (1)
payment shock; (2) prepayment penalties; (3) balloon
payments; (4) cost of reduced documentation loans; and (5)
responsibility for taxes and insurance.

Control Systems.
Institutions should develop strong control systems to
monitor whether actual practices are consistent with their
policies and procedures. Systems should address
compliance and consumer information concerns, as well as
safety and soundness, and encompass both institution
personnel and applicable third parties, such as mortgage
brokers or correspondents.
Important controls include establishing appropriate criteria
for hiring and training loan personnel, entering into and
maintaining relationships with third parties, and conducting
initial and ongoing due diligence on third parties. In
addition, institutions should design compensation programs
that avoid providing incentives for originations inconsistent
with sound underwriting and consumer protection
principles, and that do not result in the steering of
consumers to these products to the exclusion of other
products for which the consumer may qualify.
Institutions should have procedures and systems in place to
monitor compliance with applicable laws and regulations,
third-party agreements and internal policies. An institution’s
controls also should include appropriate corrective actions
in the event of failure to comply with applicable laws,
regulations, third-party agreements or internal policies. In
addition, institutions should initiate procedures to review
consumer complaints to identify potential compliance
problems or other negative trends.
Supervisory Review and Guidance.
The Agencies will continue to carefully review risk
management and consumer compliance processes, policies,
and procedures. They will take action against institutions
that exhibit predatory lending practices, violate consumer
protection laws or fair lending laws, engage in unfair or
deceptive acts or practices, or otherwise engage in unsafe or
unsound lending practices.
The Agencies recently published for comment proposed
“Illustrations of Consumer Information for Subprime
Mortgage Lending.” The comment period is now closed, but
WBA will report on any finalization of such illustrations in
a future edition of WBA Compliance Journal.
The Statement and certain other referenced guidance may
be found at the following URLs:
Statement on Subprime Mortgage Lending:
www.fdic.gov/news/news/financial/2007/fil07067.html;
Interagency Guidelines for Real Estate Lending:
www.fdic.gov/regulations/laws/rules/2000-8700.html#;
Interagency Guidance on Subprime Lending:
www.fdic.gov/news/news/financial/1999/fil9920.html; and
Expanded Guidance for Subprime Programs:
www.fdic.gov/news/news/financial/2001/fil0109.html.
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Read “Special Focus” for information relevant to the SBA 504 loan program. Next, turn to “Regulatory Spotlight” for
information on the long-awaited FACT Act rules regarding identity theft red flags and affiliate marketing. Be sure to check
“Compliance Notes” for the 2008 interest rate for required escrow accounts. In addition, attorneys should note the enclosed
insert regarding continuing legal education credit information associated with WBA educational programming in 2007.

SPECIAL FOCUS
Traps for Lenders in the SBA 504 Loan
Program-by Atty. John E. Knight
Notice No. 2007-12
A recent article in the October 2007 Wisconsin Banker
discussed the benefits of the SBA 504 Program. Clearly,
there are benefits to the SBA 504 Program. It is a good
program. However, my recent experience as a lawyer on
behalf of a bank involved in a dispute with a community
development company suggests that there are some traps in
the SBA 504 Program which may cause banks to be more
cautious about participating in the SBA 504 Program as
interim lenders. Let me describe for you (and this is with
my client’s consent) what happened to this bank. It may
surprise some bankers.
In September 2005, the SBA issued an Authorization for
Debenture Guarantee stating it will guarantee, under certain
terms and conditions, a debenture to be issued by a
community development company the proceeds of which
would be used to fund a 504 Loan to be made by the
community development company to a customer of the
bank. The 504 Loan would fund the purchase and
improvement of real estate and the purchase and installment
of equipment for the customer’s small business. The
customer operated a similar small business in a neighboring
community which would be closed at or about the same
time.
The bank would make an interim loan to fund a significant
part of these costs. The bank agreed to make the interim
loan and the permanent loan after it received a copy of the
SBA Authorization issued in September 2005. The real
estate was purchased and construction was completed in late
June or early July 2006. It was the bank’s expectation that
the 504 Loan would then be closed by the community
development company at that time and the bank would be
repaid for the interim loan from the proceeds of the 504

Loan. Unfortunately, the 504 Loan did not close and has
not been closed by the community development company as
of this date.
In June 2007, the community development company said it
would not close the 504 Loan because “at this time” the
borrower is not financially able to cover the debt payment
related to the debenture that would be issued to fund the 504
Loan. The bank believes the business was essentially a
startup business and certain early financial issues associated
with a startup business were expected by the parties. The
approvals by the parties for the 504 Loan to this startup
business were based on projected financials. Nevertheless,
the community development company’s refusal to close the
504 Loan was based on actual financials for the startup
business. The decision to approve the 504 Loan and the
decision to refuse to close the 504 Loan were based on
different financials with different results. The bank believes
this decision by the community development company was
wrong and was inconsistent with standard industry
expectations and practices. The bank is disputing the
decision with the community development company.
Although we don’t know at this time how the dispute will
ultimately be resolved, there are important lessons to be
learned from this bank’s experience that may be helpful to
other banks:
1. There were no written commitments issued on which the
bank could rely confirming the obligation of the
community development company to make the 504
Loan. I suggest that it would be best for banks to require
that all representations and commitments made by
community development companies under the SBA 504
Loan Program be expressed in writing. Verbal
representations and commitments may be enforceable in
our state, but the terms of those representations and
commitments would be much more definite if they were
made in writing.
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2. The Authorization for Debenture Guarantee issued by
the SBA under the 504 Loan Program had several
conditions which would allow the SBA to refuse to issue
the guarantee for the debenture the proceeds of which
were to be used to fund the 504 Loan. As a result of
these conditions, the SBA in its interpretation of its
Authorization could refuse to issue the guarantee which
would cause the community development company to
refuse to close the 504 Loan. These conditions are
substantially as follows:
a.

Substantial adverse change in the condition of the
borrower since the date of the loan application to the
interim lender.

b.

Other circumstances adversely affecting the value of
the property.

c.

Since the date of application unremedied substantial
adverse change in the financial condition of the
borrower or its ability to repay the project financing.

d.

Unremedied adverse changes in the financial
condition, organization, management, operations, or
assets of the borrower.

e.

Substantial unremedied adverse changes in the
borrower’s financial condition, organization,
operation or assets.

under which they would elect to not to make 504 Loans
based upon these conditions. What are the adverse
circumstances which could trigger these conditions? My
guess is that banks will get inconsistent answers from
different community development companies because
those companies may not have any more guidance to the
meaning of these conditions than the banks.
None of these conditions are defined in the Authorization or
the governing laws as far as I can determine. They are all
very subjective. None of these conditions are identically
worded which makes it even harder to interpret them.
These ambiguous and uncertain conditions put banks at risk
when they provide interim financing based upon the
availability of funds from 504 Loans. These are significant
traps for banks participating as interim lenders in the SBA
504 Program. I suggest that banks involved in providing
interim financing in connection with the SBA 504 Loan
Program be cautious because of these risks.
WBA wishes to thank Mr. John E. Knight, for providing this
article. Mr. Knight is a partner in the Boardman Law Firm
in Madison, Wisconsin, and chairs its banking group
practice.
This article is intended for general information purposes
only and does not constitute legal advice. The reader
should consult legal counsel to determine how this
information may apply to the reader’s specific situation.

3. I suggest banks consider asking their local community
development companies to describe the circumstances

REGULATORY SPOTLIGHT
Agencies Issue Final Rule on Affiliate
Marketing under FACT Act.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of

Thrift Supervision (OTS), and National Credit Union
Administration (NCUA) (collectively, the Agencies) have
issued a final rule to implement the affiliate marketing
provisions in section 214 of the Fair and Accurate Credit
Transactions Act (FACT Act), which amends the Fair
Credit Reporting Act (FCRA). The final rule generally
prohibits a person from using information received from an
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Read “Special Focus” for information on the State Bar’s petition to the Wisconsin Supreme Court to define the practice of
law. Next, turn to “Regulatory Spotlight” for information on FDIC’s 2008 Designated Reserve Ratio. Finally, check
“Compliance Notes” for a reminder on the 2008 HOEPA dollar amount.

SPECIAL FOCUS
Do Every Day Banking Activities Constitute
the Practice of Law?
Notice No. 2007-13
In a second attempt to ask the Supreme Court of Wisconsin
to define the “practice of law” in this state, the State Bar of
Wisconsin filed a Petition with the Court on June 19, 2007,
and oral testimony regarding the Petition took place before
the Court on December 10, 2007. WBA General Counsel
John Knight testified in opposition to the Petition along with
12 other individuals representing groups ranging from pro
bono paralegals to CPAs and Realtors. Only one other
attorney, in addition to attorney Thomas J. Basting, Sr.,
President of the State Bar of Wisconsin, testified in favor of
the Petition and that attorney was on the policy committee
of the Bar that drafted the Petition. Notably, the U.S.
Department of Justice filed comments on the day of the
hearing, and urged the Court “to revise the proposed rule
definition to preserve competition in service areas for which
the knowledge and skill of a lawyer is not required.”
In response to the first petition filed by the State Bar on
April 23, 2003, the Supreme Court of Wisconsin filed an
order on February 28, 2005, stating that “before this Court
can contemplate a recommendation that it establish a
regulatory framework to administer and enforce rules on the
unauthorized practice of law, it needs demonstrable
evidence that additional regulation is truly needed.” The
Bar’s new Petition attempts to address this and other
concerns of the Court, as it once again seeks to clarify
specific practices that would constitute the practice of law.
In its response to the Court, WBA opposed the Petition and
encouraged the Court to continue its long-standing practice
of defining the practice of law on a case-by-case basis under
sec. 757.30, Wis. Stats.¹ In general, WBA stated that the

proposed rule is “excessively broad, ambiguous and
difficult to apply in a wide variety of commercial facts and
circumstances.” WBA is very concerned that the scope of
the proposed rule would force banks to seek the advice of
legal counsel to conduct ordinary transactions that are a
normal part of the business of banking (e.g., titling a deposit
account as a joint account, completing a POD beneficiary
designation form and documenting a loan transaction),
substantially raising costs of such transactions for the
consumer. This seems highly unnecessary given the fact
that there is little criticism by consumers regarding such
assistance provided by bank employees and remedies
currently exist in the law for a wronged consumer to the
extent that there is a legal issue. In fact, there were only 37
complaints cited in an appendix to the Bar’s Petition and of
those, only 5 mentioned the banking industry.
While initially it seemed that the banking industry was not a
target of the State Bar’s efforts, in his afternoon rebuttal, the
President of the State Bar indicated that if the Petition
passed and the effect was to raise the standard of care for
bankers, then that would be a good thing. Earlier in the day,
Justice Bradley and other Justices expressed concern over a
scenario where a younger bank customer service
representative spends maybe 3-5 minutes with someone to
title an account, or complete a POD beneficiary designation
form, yet those decisions made during that very short period
of time have potentially significant legal implications in the
future. Justice Bradley further hinted that perhaps the train
has left the station and it is too late to regulate professions
like bankers and others along these lines; however, it
seemed that the State Bar believes otherwise.
The Court did not make any final decision at the December
10th hearing, and it is unknown how long it may take to
make a final decision. The Court also asked those testifying
to submit further specific language to help narrow the scope

¹ Section 757.30 defines the practice of law as the appearance by a person who “appears as agent, representative or attorney, for or on behalf of any other
person…in any action or proceeding in or before any court of record…or who otherwise, in or out of court, for compensation or pecuniary reward gives
professional legal advice not incidental to his or her usual or ordinary business, or renders any legal service for any other person….”
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of the rule or resolve the particular problem highlighted by
each party. Given this request, and the fact that it took the
Court over 22 months to reach a conclusion on the first
petition defining the practice of law, it could be a long time
before a decision is reached on this Petition. Nonetheless,
in listening to the Court’s questions and reactions, it would
seem that they may try to reach some conclusion to define
the practice of law in Wisconsin rather than simply denying
the Petition outright this time.

In addition to the 8-page response filed by the WBA on
November 26, and its testimony at this hearing, WBA will
submit further suggestions to the Court to help narrow the
scope of the definition while protecting the heavily
regulated banking industry from unnecessary additional
regulation. Several WBA members requested their
attorneys to also submit letters, which were very helpful. If
you have any questions or comments regarding this Petition,
or would like copies of WBA’s responses, please contact
Rose Oswald Poels at 608-441-1205 or
ropoels@wisbank.com.

REGULATORY SPOTLIGHT
Agencies Issue Final Rule on Risk-based
Capital Standards.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
have issued a final rule to adopt a new risk-based capital
adequacy framework that requires some and permits other
qualifying banks to use an internal ratings-based approach
to calculate regulatory credit risk capital requirements and
advanced measurement approaches to calculate regulatory
operational risk capital requirements. The final rule
describes the qualifying criteria for banks required or
seeking to operate under the new framework and the
applicable risk-based capital requirements for banks that
operate under the framework. On 09/25/2006, the Agencies
issued a joint notice of proposed rulemaking seeking
comment on a new risk-based regulatory capital framework
for banks. The proposed rule was based on a series of
releases from the Basel Committee on Banking Supervision
(BCBS), culminating in BCBS’s comprehensive June 2006
release entitled “International Convergence of Capital
Measurement and Capital Standards: A Revised
Framework” (New Accord). The New Accord sets forth a
“three pillar” framework encompassing risk-based capital
requirements for credit risk, market risk, and operational

risk (Pillar one); supervisory review of capital adequacy
(Pillar two); and market discipline through enhanced public
disclosures (Pillar three). The Agencies have adopted the
final rule to implement a new risk-based regulatory capital
framework, based on the New Accord, that is mandatory for
some U.S. banks and optional for others. While the New
Accord includes several methodologies for determining
risk-based capital requirements, the Agencies have adopted
only the advanced approaches at this time. The final rule is
broken down into several detailed categories, including: (1)
introduction; (2) scope; (3) qualification; (4) calculation of
tier 1 capital and total qualifying capital; (5) calculation of
risk-weighted assets; (6) operational risk; and (7) disclosure.
The final rule is effective 04/01/2008. Copies of the final
rule may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
72, No. 235, 12/07/2007, 69288-69445.

Agencies Seek Comment on Proposed Survey
of Information Sharing Practices with
Affiliates.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
Thrift Supervision (OTS), National Credit Union
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This month, check “Special Focus” for information on an FDIC bulletin regarding The National Historic Preservation Act.
Next, read “Regulatory Spotlight” for items on the FACT Act and Regulation Z. Finally, turn to “Compliance Notes” for
flood insurance information and offerings.

SPECIAL FOCUS
FDIC Issues Bulletin on The National Historic
Preservation Act’s Impact on Banks.
Notice 2008-1
The National Historic Preservation Act (NHPA or Act) was
first enacted in 1966 and has been amended several times,
most recently in 2000. Its purpose, as its name suggests, is
to preserve the historical and cultural foundations of our
Nation’s heritage, including the preservation of historic
properties. While the Act’s impact on financial institutions
might not be the first thought that comes to mind, be
assured that it certainly can apply, particularly with respect
to applications for deposit insurance for de novo
institutions, applications to establish a domestic branch, and
applications to relocate a domestic branch or main office. In
evaluating such applications, the federal financial regulatory
agencies must be sure the applicant is complying with the
Act and its implementing regulations, as applicable.
Recently, the Federal Deposit Insurance Corporation
(FDIC) issued SCANS Bulletin CHIRO-14-2007 (Bulletin)
about its statement of policy regarding the Act. The bulletin
provides information to help institutions comply with the
Act, including insights and practical information about the
process involved. Since the Bulletin is directed specifically
to insured depository institutions whose primary federal
regulator (PFR) is FDIC, those who are not should contact
their PFR for further guidance and information. For your
convenience, what follows is an excerpt from the SCANS
bulletin.
In 2006, the FDIC issued its revised
Statement of Policy Regarding the
National Historic Preservation Act of
1966 (“NHPA”). As set out clearly in the
Statement of Policy (“SOP”), banks must
comply with the NHPA and its
implementing regulations when
submitting applications for deposit

insurance for de novo institutions,
applications to establish domestic
branches, and applications to relocate
domestic branches or main offices.
Section 106 of the NHPA requires banks
to engage in a consultation process,
known as the Section 106 process, to
determine whether the proposed
application will adversely affect an
historic property. Furthermore, if the
proposed application would adversely
affect an historic property, the
consultation process is used to attempt to
minimize or avoid any adverse effects on
historic properties. The consultation
process typically involves consulting with
the State Historic Preservation Office in
the state where the new branch or main
office is to be located. The consultation
process may also include tribal authorities
that may have an interest in the location or
surrounding properties, local
governmental authorities, as well as
members of the public, and entities such
as local historic groups.
It is absolutely imperative that banks not
modify or change the property for a
proposed office prior to completing the
Section 106 consultation process. As
noted in the SOP, the NHPA prohibits a
federal agency from granting a license to
an applicant who, with the intent to avoid
the requirements of the NHPA,
intentionally significantly adversely
affects an historic property, unless the
federal agency makes a finding, after
consulting with the Advisory Council on
Historic Preservation, that the
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circumstances justify granting the license.
The Advisory Council on Historic
Preservation is an independent federal
agency charged with promoting the
preservation, enhancement and productive
use of our nation’s historic resources. This
means that a bank could potentially
jeopardize the approval of the application
if it makes changes to the proposed
location prior to completion of the Section
106 consultation process. Even if the
FDIC ultimately approves the application,
a modification of the property prior to
completion of the Section 106 process
greatly delays the approval of the
application. Typically, the FDIC will
investigate the reasons behind the
premature modification of the property,
will evaluate the modifications and their
effect on any historic properties, and may
consult with the Advisory Council on its
conclusions. The FDIC’s experience is
that this process can delay an application
at least three to four months. Of course, as
noted by the SOP, if the FDIC were to
determine that the changes to the property
significantly adversely affected an historic
property and were made with the intent to
circumvent the requirements of the
NHPA, the approval of the application
would be jeopardized.
The SOP outlines some of the
modifications that should not occur prior
to completion of the Section 106 process,
which include:
•

demolition or modification of
existing buildings (external or
internal);

•

excavation or tree or brush-clearing
of the land;

•

construction of any new structure;

•

introduction of any visual,
atmospheric or audible elements that
diminish the integrity of the
property’s significant historic
features;

•

neglect of a property that causes its
deterioration;

•

transfer, lease or sale of a property or
any portion of the property by the
applicant without adequate and
legally enforceable restrictions or
conditions to ensure long-term
preservation of the property’s historic
significance.

Banks should also be aware that the
actions of third parties, such as
contractors or lessors, in modifying a
property can similarly affect their
applications, especially when the bank is
in a position to control or dictate the third
party’s actions as it relates to the property.
As stated earlier, the Act can have great impact on those
submitting applications for deposit insurance for de novo
institutions, applications to establish domestic branches and
applications to relocate domestic branches or main offices
when an historic property is or may be involved. If such
applications are being considered or submitted, the
institution’s primary federal regulator should be consulted
to determine that agency’s specific requirements, if any,
regarding the Act and any implementing regulations.
Copies of the Bulletin may be obtained from WBA, and
questions may be directed to FDIC at: scans@fdic.gov or
FDIC’s Bankers’ Hotline at (312) 382-6926. FDIC’s
Statement of Policy Regarding The National Historic
Preservation Act may be found at: www.fdic.gov/
regulations/laws/rules/5000-1400.html#5000nationalhp.
Additional information on the NHPA may be found at:
www.ots.treas.gov/docs/4/425010.pdf; www.occ.treas.gov/
corpbook/group1/public/pdf/gpp.pdf; and www.achp.gov/
nhpa.html.
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This month’s “Special Focus” contains updated information on loan renewals in Wisconsin. Next, check “Regulatory
Spotlight” for a notice on final and proposed flood elevation changes in Wisconsin. Finally, read “Compliance Notes” for a
notice of duplicative Check 21 deposits, and a ruling on CTR filings involving sole proprietors.

SPECIAL FOCUS
Update on Loan Renewals in Wisconsin
Notice 2008-2
WBA continues to be asked whether standard loan closing
disclosures are required when a lender renews an existing
closed end consumer loan. This article is intended to update
information regarding loan renewals found in Notice 2004-6
appearing in the May 2004 issue of WBA Compliance
Journal.
For purposes of this article, a renewal is an extension of the
term of an existing closed end loan by the lender that
originally made the loan to the same consumer. Commonly,
the interest rate may change to reflect market conditions at
the time of renewal and the payment schedule may be
modified to reflect the continuing amortization of the loan
based on the new interest rate. The following summarizes
disclosure requirements and their applicability to such loan
renewals.
1. Truth-in-Lending and Regulation Z. Under Reg Z,
disclosures must be given at or prior to the consummation
of a loan. When a loan is renewed must the lender give
these disclosures again? New consummation disclosures are
required if a renewal is a refinancing as defined in Reg Z. A
refinancing occurs when an existing obligation is satisfied
and replaced by a new obligation by the same consumer. If
the renewal is not a refinancing as defined in Reg Z, (that is,
the loan to the consumer has not been satisfied and replaced
with a new obligation) new disclosures are not required;
however, there are two exceptions. New disclosures are
always required for a renewal if:
a.

a variable rate feature is added to the
obligation at the time of the renewal; or

b.

the interest rate is increased based on a
variable rate feature that had not been
properly disclosed when the loan was
made.

See the section below on Taking Steps to Document a
Renewal, for WBA recommendations to avoid having a
renewal note characterized as a refinancing.
The last paragraph just concluded that when the lender
satisfies and replaces an obligation of the consumer with
another, new disclosures are required. Reg Z includes five
exemptions to this rule. Even if the loan meets the definition
of a refinancing (that is, the lender has satisfied and
replaced the obligation with a new obligation to the same
consumer) new disclosures are not required if the purpose of
the new transaction is to:
a. renew a single payment obligation with no change
in the original terms;
b. reduce the APR with a corresponding
change in the payment schedule;
c. enter into an agreement involving a court
proceeding;
d. enter into an agreement resulting from
default or delinquency; and
e. renew optional insurance purchased by
the consumer and added to an existing
transaction if the initial purchase of
insurance was properly disclosed.
In summary, subject to the two exceptions for adding a
variable rate feature to the renewal or having incorrectly
disclosed a variable rate feature initially, new
consummation disclosures are not required unless the
original obligation is satisfied or extinguished and replaced
by a new obligation undertaken by the same consumer.
Further, even if the obligation is satisfied or extinguished
and replaced by a new obligation by the same consumer,
new disclosures are not required if the new obligation falls
within one of the five exemptions listed above. Of course,
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lenders may choose to give new Truth-in-Lending
disclosures even if not required.
The right of rescission, which applies to credit transactions
in which a security interest is or will be taken in the
consumer’s principal dwelling, is not required for renewals.
However, if the transaction is a refinancing or consolidation
by the same creditor of an extension of credit secured by the
dwelling, the right of rescission does apply to any new
advance of money. Also, for purposes of rescission, if a
security interest in a consumer’s principal dwelling is added
to the transaction, rescission will apply to the addition of the
security interest. A refinancing by a different lender is
always considered a new loan, subject to all of the
disclosures and the right of rescission under Reg Z.
2. RESPA. Subject to certain specific exemptions, RESPA
applies to loans secured by first or subordinate liens on
residential real estate, including the refinancing of any loan
secured by residential real estate. RESPA incorporates the
basic Reg Z definition of refinancing. That is, if the loan is
satisfied and replaced by a new obligation by the same
borrower, the transaction is a refinancing and the RESPA
rules applicable to refinancings apply. The RESPA
disclosures do not apply if the loan is not satisfied and
replaced by a new obligation by the same borrower.
3. Privacy. Privacy notices must be provided to individual
customers not later than the time the customer relationship
is established. Assuming the notice was properly provided
in connection with the original loan (or earlier than that if
the individual was already a bank customer), a loan renewal
does not trigger the requirement to provide a privacy notice.
4. HMDA and Regulation C. Lenders subject to HMDA
and Reg C report applications for home purchase and home
improvement loans, and for refinancings when both the
existing obligation and the new obligation are secured by
liens on dwellings. Consistent with the other regulations
issued by the Federal Reserve (see Truth-in-Lending,
above), a refinancing under HMDA and Reg C means a new
obligation that satisfies and replaces an existing obligation
by the same borrower. To determine whether a renewal of a
loan to the same borrower is reportable, the lender
determines whether the loan renewal satisfies and replaces

the existing obligation with a new obligation by the same
borrower. This same standard also applies to whether to
obtain government monitoring information under Reg C and
Reg B (when government monitoring information is
required for refinancing).
5. Flood Insurance. Lenders may not renew any loan
secured by improved real estate or a mobile home located
in a special flood hazard area unless the property is
covered by flood insurance. At the time of loan renewal,
lenders must determine whether flood insurance must be
placed. The lender may rely on a prior determination of
whether a property is in a special flood hazard area, if the
determination is not more than seven years old and the
basis for determination was recorded on the prior
determination form obtained by the lender. Prior
determination forms may not be relied upon if map
revisions or updates show the property is in a special flood
hazard area.
6. State Law.
a.

Tattletale Notice. Lenders must notify a
non-applicant spouse of an extension of
credit if the loan is governed by the
Wisconsin Consumer Act. This
disclosure is generally referred to as the
tattletale notice. The tattletale notice is
not required in connection with the
renewal of a loan.

b.

Explanation of Personal Obligation. The
laws that require lenders to provide an
Explanation of Personal Obligation do not
address disclosures for renewals. The
WBA recommends that a lender provide
an Explanation of Personal Obligation in
connection with renewal notes to any
person entitled to an Explanation of
Personal Obligation in connection with
the initial loan (or provide copies of the
documents if that is the way the lender
complies with the notice requirement if
applicable under the WCA).
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Taking Steps to Document A Renewal. Under many of the
regulations addressed above, disclosures are not triggered at
the time of renewal if the renewal is not a refinancing.
However, if a lender is unclear as to whether disclosures
are triggered, the lender may choose to provide the
disclosures, even if not technically required.
When renewing loans lenders strive to maintain priority on
real estate collateral. Lenders want to treat a loan renewal as
a continuation of an existing loan rather than a substitution
and replacement of the initial loan with a new loan (a
refinance). In general, the priority of an optional loan
secured by real estate dates from the time of the loan. So, it
is important that the date of a loan secured by real estate
remains tied to the initial advance. The lender does not want
a court to recharacterize a renewal as a new loan with a new
advance date.
When renewing loans, WBA recommends the following
procedures to avoid a re-characterization of a renewal loan
as a refinancing or a new loan. These procedures include:
1.

Clarifying the party’s intent that the initial note is
renewed by the renewal note and not replaced,
by marking the initial note “renewed but not paid”
and by retaining the initial note in the file until the
obligation has been paid and satisfied.

2.

Completing any provision in the renewal
note that indicates that the loan renews a
prior note by referring to the prior note(s).

3.

Recognizing the risk that a loan may more
likely be characterized as a refinancing
rather than a renewal to the extent that the
terms of the renewal note deviate from the
terms of the initial obligation. Wisconsin
cases have established a doctrine that a
renewal of an existing note is not a
discharge of an original obligation and the
creation of a new obligation, unless it
appears that the parties agreed that it

should be destruction of the old and the
creation of a new obligation. However,
the cases address extension of the term,
and do not specifically address other
amendments made at the time of the
renewal loan.
When the terms of the renewal note deviate from the initial
note, the lender may consider taking steps to decrease the
risk of losing priority at the time of renewal. For example, a
lender may obtain insurance from a title insurance company
insuring the continuing priority of a mortgage lien by
having an existing title insurance policy brought current. A
lender could consider obtaining a title search at the time of
renewal to determine if there are junior creditors that the
lender should consider contacting for consent or a
subordination to lender’s mortgage. As with disclosures,
lenders may choose to be more or less conservative when
priority could be affected by the determination of whether a
loan is renewed or refinanced.
Charging a Renewal Fee. Lenders may collect a fee paid in
cash by the consumer as a condition to renewing a note. If
the lender is providing new Truth-in-Lending and/or
RESPA disclosures at the time of the renewal (even if the
disclosures are not required), properly disclose the fee.
Under Truth-in-Lending, unless the lender knows of an
applicable exception, the fee is likely a finance charge. If
the lender is not providing new disclosures, the lender
should document the consumer’s obligation to pay the fee in
writing, perhaps by adding the consumer’s agreement to
additional provisions in the renewal note. This article
addresses loan renewals without additional advances. If a
renewal fee is financed (rather than paid by the consumer in
cash), the lender increases the loan amount. Lenders that
increase the loan amount on a renewal note, including by
financing fees, without treating the loan as a full
refinancing, may have additional disclosure and priority
issues and should obtain legal advice from their attorney as
to the consequences.

REGULATORY SPOTLIGHT
Agencies Seek Comment on Advanced Capital
Adequacy Framework Regulatory Reporting
Requirements Information Collection.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
under the auspices of the Federal Financial Institutions
Examination Council (FFIEC), previously requested

comment on a proposal to implement new regulatory
reporting requirements for banks that qualify for and adopt
the Advanced Capital Adequacy Framework to calculate
their risk-based capital requirement or are in the parallel run
stage of qualifying to adopt this framework. The Agencies
have made certain modifications to the proposed reporting
requirements, as described in this notice, both in response to
comments received and to reflect requirements of the final
rule published on 12/07/2007 implementing the Advanced
Capital Adequacy Framework. FFIEC has approved
publication of these reporting requirements and the agencies
February 2008
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Check “Special Focus” for an article on Wisconsin’s new “Trigger Lead” law. Next, read “Judicial Spotlight” for information
on non-compete agreements. Then, turn to “Regulatory Spotlight” for notices on flood elevation changes in Wisconsin.
Finally, read “Compliance Notes” for additional information from OCC on flood regulation issues.

SPECIAL FOCUS
Wisconsin’s New Trigger Lead Law
Notice 2008-3
On March 12, 2008, the Mortgage Privacy Protection Act
(2007 Wisconsin Act 76) was signed into law by Governor
Doyle. Some refer to the new law as Wisconsin’s “Trigger
Lead Law”. The new law, which creates sec.100.55 of the
Wisconsin statutes, is a direct result of repeated consumer
complaints about third-party brokers who often use unfair or
deceptive practices when collecting information about
potential loan applicants and then soliciting such applicants.
The law ensures consumers will receive greater protection
from predatory lenders and practices by imposing certain
restrictions on furnishing and use of “trigger lead”
information, as defined and discussed below.
Since the new state law, in part, dovetails with requirements
imposed by the federal Fair Credit Reporting Act (FCRA),
this article will highlight provisions of both the new state
law and the applicable provisions of the FCRA.
Key Definitions in the New State Law
“Lender” means any of the following: (1) a financial
institution, as defined in Wisconsin’s statutes sec. 214.01(1)
(jn); (2) a finance company licensed under secs. 138.09 or
218.0101 to 218.0163; (3) a mortgage banker, loan
originator, or mortgage broker registered under sec. 224.72;
and (4) any other person, not identified above, the primary
business of which is to make loans or engage in lending
activities in the state.
“Nonaffiliated third party” means a person that is not related
by common ownership or affiliated by common corporate
control.
“Personal financial data provider” means any person, other
than a consumer reporting agency (CRA), that regularly
engages in whole or in part in the practice of assembling
and furnishing to third parties, for a fee or payment of dues,
the identity of particular consumers and financial
information relating to such consumers that is not generally
available to the public, including information derived from

any application by these consumers for an extension of
credit or other nonpublic personal information, as defined in
the Gramm-Leach Bliley Act at 15 USC 6809 (4), relating
to these consumers.
“Prescreened consumer report” means a consumer report
furnished by a CRA under authority of the FCRA at 15 USC
1681b (a)(3)(A) and (c)(1)(B) to a person that the CRA has
reason to believe intends to use the information in
connection with any credit transaction that involves the
consumer on whom the information is to be furnished and
that is not initiated by this consumer.
“Solicit” means the initiation of a communication to a
consumer for the purpose of encouraging the consumer to
purchase property, goods, or services or apply for an
extension of credit. It does not include communications
initiated by the consumer identified in the trigger lead, as
defined below.
“Trigger lead” means information relating to a consumer
that is furnished by a CRA or personal financial data
provider to a nonaffiliated third party if all of the following
apply: (1) the consumer has applied to a lender, other than
the third-party to whom the information is furnished, for an
extension of credit and the lender has provided the
consumer’s credit application, or information derived from
or related to the consumer’s credit application, to a CRA or
personal financial data provider for purposes of obtaining a
consumer report or otherwise evaluating or rating the
consumer’s creditworthiness; (2) the information furnished
to the third-party includes the consumer’s name and address
or telephone number, or other information that allows the
third-party to identify the consumer; (3) the information
furnished to the third-party contains, with respect to the
extension of credit for which the consumer has applied
under (1), any identification of the amount of credit for
which the consumer has applied or any other information
that is related to the terms and conditions of credit for which
the consumer has applied and that is not generally available
to the public; and (4) the consumer has not authorized the
CRA or personal financial data provider to provide the
information to the third-party and has not initiated any
credit transaction with the third-party.
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The terms “consumer”, “consumer report”, “consumer
reporting agency”, and “person” have the meanings given in
the FCRA at 15 USC 1681a.
Federal Restrictions on Furnishing and Use of Certain
Consumer Information
Under the FCRA, a CRA may furnish a consumer report
only under specified circumstances. Among these
circumstances, a CRA may furnish information to a person
that it has reason to believe intends to use the information in
connection with a credit transaction involving the consumer
on whom the information is to be furnished and involving
the extension of credit to, or review or collection of an
account of, the consumer.
Absent authorization by the consumer, a CRA may furnish a
consumer report relating to a consumer in connection with a
credit transaction that is not initiated by the consumer, (a
prescreened consumer report), only if all of the following
apply: (1) the transaction consists of a firm offer of credit;
(2) the CRA has complied with its obligations relating to
maintaining a system allowing consumers to elect not to be
the subject of prescreened consumer reports; and (3) the
consumer has not elected to be excluded from the CRA’s
prescreened consumer reports.
Therefore, under federal law, CRAs are generally permitted
to compile and sell information about a consumer, such as
age, gender, state of residence, annual income, monthly
mortgage payment and credit score, etc. As a result, CRAs
have what is sometimes referred to as a “trigger lead
program”. Under such a program the compilation of such
information is “triggered” by a request for a credit report in
connection with a consumer’s inquiry about a loan. This
trigger lead information is then sold to third persons whose
purpose is to either directly solicit the consumer or, market
or re-sell the information to lenders who solicit the
consumer without disclosing how they obtained the
consumer’s information. Trigger leads are desirable to these
purchasers and users, in part, because they know the lead is
generated by a consumer’s recent inquiry with another
lender about a product or service, such as an extension of
credit. In essence, the consumer identified in a trigger lead
is viewed as a potential customer for the purchaser or user

of information obtained through a CRA’s trigger lead
program.
New State Law Restrictions on Furnishing and Use of
Certain Consumer Information
Under the new state law, the restrictions on furnishing and
use of trigger lead information vary depending on whether
or not the trigger information is a prescreened consumer
report under the FCRA.
If any trigger lead is not a prescreened consumer report, no
person may furnish the trigger lead to a nonaffiliated thirdparty unless the person reasonably believes that the thirdparty will not use the trigger lead to solicit any consumer
identified in the trigger lead. Any person that furnishes such
a trigger lead to a nonaffiliated third-party shall establish
and maintain procedures to reasonably ensure that the
trigger lead will not be used to solicit any consumer
identified in the trigger lead. These procedures shall include
requiring any person that obtains such a trigger lead to
identify the user of the trigger lead and to certify, in a
manner similar to that described in the FCRA, the purpose
for which the trigger lead is obtained and that the person
will not use the trigger lead to solicit any consumer
identified in the trigger lead. No person that obtains such a
trigger lead may use the trigger lead to solicit any consumer
identified in the trigger lead.
If any trigger lead is a prescreened consumer report, a
person that obtains a trigger lead and uses the trigger lead to
solicit any consumer identified in the trigger lead may not
utilize unfair or deceptive practices in soliciting the
consumer. Unfair or deceptive practices include all of the
following: (1) failure to state in the initial phase of the
solicitation that the person soliciting is not the lender, and is
not affiliated with the lender, to which the consumer has
applied for an extension of credit; (2) failure in the initial
solicitation to comply with any applicable requirement
under the FCRA relating to prescreened consumer reports;
(3) knowingly or negligently utilizing information regarding
consumers who have made an election under the FCRA to
be excluded from prescreened consumer reports, or who
have registered under the federal or state do-not-call list
programs; (4) soliciting consumers with offers of certain
rates, terms, and costs, with intent to subsequently raise the
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rates or change the terms to the consumers’ detriment; and
(5) making false or misleading statements in connection
with a credit transaction that is not initiated by the
consumer.
Any person who violates any prohibition or requirement
under the new state law may be required to forfeit not less
than $100 nor more than $1,000 for each violation. The
Department of Agriculture, Trade and Consumer Protection
(DATCP) shall investigate violations of the prohibitions or
requirements under the new law. DATCP, the attorney
general, or any district attorney may: (1) bring an action for
temporary or permanent injunctive relief or any other relief
for these violations. In such an action for injunctive relief,
irreparable harm is presumed. The court may, upon an entry
of final judgment, award restitution when appropriate to any
person suffering loss because of a violation of the new law
if proof of such loss is submitted to the satisfaction of the

court; (2) bring an action in any court of competent
jurisdiction for the penalties authorized above.
In addition to any other remedies, any person aggrieved by a
violation of the new law may bring a civil action for
damages. In such an action, any person who violates the
new law shall be liable for twice the amount of actual
damages caused by the violation or $500, whichever is
greater, and notwithstanding sec. 814.04(1), Stats., the cost
of the action, including reasonable attorney fees. In such an
action, the court may also award any equitable relief that the
court determines is appropriate.
The new law is effective March 27, 2008, and may be
found at: www.legis.state.wi.us/2007/data/acts/07Act76.pdf.
Financial institutions that are made aware of nonaffiliated
parties violating sec. 100.55, Stats., are encouraged to
contact DATCP for further investigation into the matter.

JUDICIAL SPOTLIGHT
Wisconsin Courts Continue to Crack Down on
Non-Competition Agreements -by Atty.
Jennifer Mirus
It is a scenario no bank president wants to experience. One
day your bank employs a valued commercial loan officer
who is productive, skilled at building relationships, and a
great team player. The next day, the loan officer is lured
away by a nearby competitor and begins contacting your
customers in an effort to divert their business. Banks
commonly guard against this and similar scenarios by
requiring key employees to sign what are generally known
as non-competition agreements. However, such agreements
have long been disfavored by courts in this state because
they are viewed as restricting the free mobility of workers.
Recent cases suggest that the courts’ hostility toward noncompetition agreements is at an all time high, sending a
clear message that in order to be deemed enforceable, such
agreements must be thoughtfully and narrowly drafted.
In order to enforce a non-competition agreement, an
employer must be able to show that it has a protectable
interest that justifies the employment restriction. Employers
are not entitled to be protected from ordinary and legitimate
competition from former employees. Rather, the employer
must be able to show that a former employee poses a
substantial risk to the employer’s customer relationships or
to the security of confidential business information.
Non-competition agreements take many forms. They may
prohibit an employee from engaging in certain work
activities in a specific geographic area, soliciting or
servicing specified customers of the bank, or using or
disclosing confidential information or trade secrets of the
bank. In Wisconsin, non-competition agreements related to

employment relationships are governed by Wis. Stat. §
103.465 which states as follows:
A covenant by an assistant, servant, or agent not
to compete with his or her employer or principal
during the term of the employment or agency,
or after the termination of that employment or
agency, within a specified territory and during a
specified time is lawful and enforceable only if
the restrictions imposed are reasonably
necessary for the protection of the employer or
principal. Any covenant, described in this
subsection, imposing an unreasonable restraint
is illegal, void and unenforceable even as to any
part of the covenant or performance that would
be a reasonable restraint.
Courts interpreting this statute have ruled that for a
covenant not to compete to be valid, it must: (1) be
necessary for the protection of the employer; (2) provide a
reasonable time restriction; (3) provide a reasonable
territorial limit; (4) not be harsh or oppressive to the
employee; and (5) not be contrary to public policy.
When judging the validity of a non-competition agreement,
Wisconsin law does not permit judges to revise or
effectively remove unenforceable provisions (a practice
known as “blue penciling”). Thus, if a provision of a noncompetition agreement is unreasonable on its face, the entire
restriction is generally deemed to be void and
unenforceable.
Some employers opt to forego traditional non-compete
agreements that limit a former employee’s activities in a
specified geographic area in favor of customer-based nonsolicitation agreements. Courts in Wisconsin have reacted
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Check “Special Focus” for an article on commercial appraisal requirements. Next, read “Regulatory Spotlight” for
information on HUD’s proposed RESPA reform. Then, turn to “Compliance Notes” for OCC’s interpretations on certain debt
cancellation contracts. Finally, check the inserts regarding the upcoming WBA Compliance Forums, and WBA Compliance
Journal subscription renewals. 

SPECIAL FOCUS
Important Reminders Regarding Commercial
Appraisal and Evaluation Requirements.
Notice 2008-4
While much attention has been focused in the news and by
regulators on the residential real estate mortgage “crisis”, it
is also important to not lose sight of the commercial
mortgage side of the business. As a result, this article will
review the commercial real estate appraisal and evaluation
requirements that all financial institutions must follow.
The Financial Institutions Reform, Recovery, and
Enforcement Act (FIRREA) required the federal banking
agencies to adopt regulations on the preparation and use of
appraisals by federally regulated financial institutions. The
law requires such real estate appraisals to be in writing and
performed in accordance with uniform standards by an
individual whose competency has been demonstrated and
whose professional conduct is subject to effective state
supervision. In Wisconsin, appraisers are licensed by the
Wisconsin Department of Regulation and Licensing.
Federal agency regulations issued pursuant to the Federal
Deposit Insurance Corporation Improvement Act (FDICIA)
further require each regulated institution to adopt and
maintain written real estate lending policies that are
consistent with safe and sound banking practices, and that
reflect consideration of the separate, interagency real estate
lending guidelines. Those separate interagency guidelines
require that a real estate lending program include an
appropriate real estate appraisal and evaluation program.
To assist bankers with the development of such a program,
the federal banking regulators together issued the
Interagency Appraisal and Evaluation Guidelines
(Guidelines) in October, 1994. The Guidelines, which cover
both residential real estate and commercial appraisal
programs, are not only critical for bankers to fully
understand, but, also, provide the framework for an
institution’s appraisal and evaluation program. Examiners
will consider the institution’s size and nature of its real

estate-related activities when assessing the appropriateness
of the program. Financial institutions should carefully
document reasons why deviations from the Guidelines were
made in the development of the institution’s specific
program. An institution’s program should regularly be
reviewed to make sure it continues to be consistent with the
institution’s practices and level of involvement in real
estate-related activities. In addition, financial institutions
must be able to demonstrate that all personnel are fully
knowledgeable in, and follow the institution’s specific
appraisal and evaluation program.
While the Guidelines are very comprehensive in nature, one
aspect which routinely raises questions is whether an
appraisal or an evaluation is required in a commercial
context. All loans must have either an appraisal or an
evaluation in the file. It is not possible to close a loan
without one of these two types of property analysis being
done. The Guidelines permit an institution to use an
appropriate evaluation rather than an appraisal when the
transaction is a business loan of $1,000,000 or less, and the
transaction is not dependent on the sale of or rental income
derived from, real estate as the primary source of
repayment.
It is important to note that there is a dual requirement in
order to qualify for this exception. The dollar amount alone
is not the only determining factor as to whether an appraisal
or an evaluation is required. If the loan amount is more than
$1,000,000, or if the source of repayment for the business
loan is dependent on the sale of the real estate or rental
income from the real estate, then the loan will not qualify
for this exception from the appraisal requirement. Instead,
you must look at the other two exceptions set forth in the
Guidelines to see if the loan meets either one of those. One
of those exceptions is the transaction having a value of
$250,000 or less; the other involves a transaction where
there is already an existing extension of credit at the
institution, where you would already have obtained either an
appraisal or an evaluation, only so long as (i) there has been
no obvious and material change in the market conditions or
physical aspects of the property that threaten the adequacy
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of the institution’s real estate collateral protection after the
transaction, even with the advancement of new monies; or
(ii) there is no advancement of new monies other than funds
necessary to cover reasonable closing costs. If neither of
these other two exceptions works in the specific loan
situation at hand, then a full appraisal is required.
With regard to evaluations, particularly in the commercial
loan context, it is important to remember that the evaluation
content must include, at a minimum, all of the requirements
identified in the Guidelines. Those requirements are: that
the evaluation be written; include the preparer’s name,
address, and signature, and the effective date of the
evaluation; describe the real estate collateral, its condition,
along with its current and projected use; describe the
source(s) of information used in the analysis; describe the
analysis and supporting information; and provide an
estimate of the real estate’s market value, with any limiting
conditions. Evaluation reports should also include
calculations, supporting assumptions, and a discussion of
comparable sales. A value derived only from a tax
assessment is insufficient to be considered a proper
evaluation under the Guidelines. This is true even where the
loan transaction amount is less than the tax assessment
value.
Some institutions are increasingly relying on automated
evaluation systems to conduct these evaluations. Financial
institutions should make sure that the automated evaluation
system complies with all of the above-stated requirements.
It is likely that bankers will have to augment the
information from an automated evaluation system with
work conducted by their own employees or other qualified
persons in order to complete a full, compliant evaluation
report. For example, an automated evaluation system does
not include any visual confirmation regarding the condition
of the property, or other such basic condition analysis.
Therefore, some verification of the condition of the
property, or the fact that it even exists, will be necessary not
only to assess the property’s current condition, but also to
more accurately compare the property with other
comparable properties. An institution may use its own real
estate loan portfolio experience and value estimates
prepared for recent loans on comparable properties as a
basis for these evaluations. Nonetheless, in addition to what

may be in your own loan portfolio, visual confirmation
regarding the current condition of the property is suggested.
Specific attention by examiners is also being given to
appraisals or evaluations conducted in connection with
residential tract development lending. The regulation
defines “tract development” as a project of five or more
units that is constructed or is to be constructed as a single
development. Appraisals for these properties must reflect
many factors unique to this type of multi-home
development, as compared to those required for the standard
single dwelling transaction. Appraisals for tract
development loans must, of course, first meet the
requirements set forth in the Guidelines referenced above.
In addition, the appraisals must reflect deductions and
discounts for holding costs, marketing costs, and
entrepreneurial profit. If an institution is financing raw land,
lot development or lot acquisition as part of a tract
development, there are additional requirements to be
considered as part of the overall appraisal.
When determining a property value for a residential tract
development, the entire project must be appropriately
valued. More often than not, an appraisal of one completed
home in a tract development, multiplied by the total number
of homes in the tract development, will not be an
appropriate method of valuing the entire project. Typically,
if the homes under construction are model homes, an
appraisal for each floor plan or model that a borrower is
planning to build and offer for sale will be done. This value
is typically then used as a basis for estimating a market
value for the tract development. Further analysis should be
done to reflect the mix of units and adjusting for options,
upgrades and lot premiums. Consideration must also be
given in the analysis as to the likelihood of when the homes
will be sold, recognizing the reality that all homes will
likely not sell at the same time. As mentioned above,
appropriate deductions for unsold units, including holding
costs, marketing costs and entrepreneurial profit must be
made.
The consequences of being out of compliance with the
appraisal and evaluation rules and guidelines are significant.
Institutions that fail to maintain a sound appraisal and
evaluation program, or fail to comply with all applicable
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laws, rules and supervisory guidelines, will be cited in
examination reports and may be criticized for unsafe and
unsound banking practices. Deficiencies will require
corrective action.
The following list of documents should be reviewed by
financial institutions when determining whether an
institution’s appraisal and evaluation program is compliant.
In addition, financial institutions that would like to order a
CD-ROM copy of the commercial real estate appraisal
telephone seminar WBA hosted in March, please contact
Gretchen Schweiger at 608/441-1252 or
gschweiger@wisbank.com.
Agency Appraisal Regulations: OCC: 12 CFR 34, subparts
C and D; FRB: 12 CFR 208 subpart E and appendix C, and

12 CFR 225 subpart G; FDIC: 12 CFR 323 and 12 CFR
Part 365; and OTS: 12 CFR Part 564, and 12 CFR Parts 545
and 563.
1994 Interagency Appraisal and Evaluation Guidelines:
FIL-84-2003, www.fdic.gov/news/news/financial/2003/
fil0384b.html.
Interagency Residential Tract Development Lending
Frequently Asked Questions: FIL-90-2005, www.fdic.gov/
news/news/financial/2005/fil9005.html.
Frequently Asked Questions on the Appraisal Regulations
and the Interagency Statement on Independent Appraisals
and Evaluation Functions: FIL-20-2005, www.fdic.gov/
news/news/financial/2005/fil2005a.html. 

REGULATORY SPOTLIGHT
Agencies Propose Revisions to Interagency
Questions and Answers Regarding Flood
Insurance.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
Thrift Supervision (OTS), Farm Credit Administration
(FCA), and National Credit Union Administration (NCUA)
(collectively, the Agencies) seek comment on proposed
revisions to the Interagency Questions and Answers
Regarding Flood Insurance (Interagency Questions and
Answers). To help financial institutions meet their
responsibilities under federal flood insurance legislation and
to increase public understanding of their flood insurance
regulations, the Agencies have prepared proposed new and
revised guidance addressing the most frequently asked
questions and answers about flood insurance. The proposed
revised Interagency Questions and Answers contain staff
guidance for agency personnel, financial institutions, and
the public. Comments must be submitted on or before
05/20/2008. Copies of the proposed revisions may be
obtained from WBA or viewed at: www.gpoaccess.gov/fr/
index.html. Federal Register, Vol. 73, No. 56, 03/21/2008,
15259-15278.

FRB Issues Final Rule on Extensions of Credit
by Federal Reserve Banks.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule to amend its Regulation A to
reflect FRB’s approval of a reduction in the primary credit
rate at each Federal Reserve Bank. The Federal Reserve
Banks make primary and secondary credit available to
depository institutions as a backup source of funding on a
short-term basis, usually overnight. The primary and

secondary credit rates are the interest rates that the twelve
Federal Reserve Banks charge for extensions of credit under
these programs. In accordance with the Federal Reserve
Act, the primary and secondary credit rates are established
by the boards of directors of the Federal Reserve Banks.
FRB approved requests by eight Reserve Banks to reduce
by 25 basis points the primary credit rate in effect at those
Federal Reserve Banks, thereby decreasing from 3.50
percent to 3.25 percent the rate that each of those Reserve
Banks charged for extensions of primary credit. As a result
of FRB’s action on the primary credit rate, the rate that each
of those Reserve Banks charged for extensions of secondary
credit automatically decreased from 4.00 percent to 3.75
percent under the secondary credit rate formula. The
amendments are effective 03/28/2008. Copies of the final
rule may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
73, No. 59, 03/26/2008, 15861-15862.

FDIC Issues Proposed Rule on Assessment
Dividends.
The Federal Deposit Insurance Corporation (FDIC) has
issued a proposed rule to implement the assessment
dividend requirements in the Federal Deposit Insurance
Reform Act (Reform Act) and the Federal Deposit
Insurance Reform Conforming Amendments Act
(Amendments Act). The proposed rule is the follow-up to
the advanced notice of proposed rulemaking (ANPR) on
assessment dividends FDIC issued in September 2007 and
the temporary final rule on assessment dividends the FDIC
issued in October 2006. The temporary final rule is set to
expire on 12/31/2008. As part of the proposed rule, FDIC,
in accordance with the Reform Act, must establish the
process for the FDIC Board’s annual determination of
whether a declaration of a dividend is required and whether
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Check “Special Focus” for an important notice regarding adverse action notice procedures. Next, check “Regulatory
Spotlight” for a proposal on Currency Transaction Report exemptions. Be sure to read “Compliance Notes” for information
about the comment period extension for proposed RESPA rules. Finally, if you have not already done so, be sure to renew
your subscription to WBA Compliance Journal for 2008-2009 by completing the inserted renewal form.

SPECIAL FOCUS
Adverse Action Notices and Use of Credit
Report Information.
Notice 2008-5
WBA was recently made aware that some institutions may
have an adverse action policy and procedure which might
violate the Equal Credit Opportunity Act (ECOA) and its
implementing Regulation B (Reg B). Apparently, some
institutions are automatically indicating on adverse action
notices that information in an applicant’s credit report is a
basis for adverse action simply because the report is pulled
without considering whether or not the information in the
report actually is a basis for the action. The problem arises
when an institution obtains a credit report, takes adverse
action against the applicant, and indicates on the adverse
action notice that the decision is based in whole or in part
on information in the credit report when, in fact, the
information in the credit report is not a basis for the adverse
action. The concern leading to the practice of automatically
stating that the credit report is a basis for adverse action
stems, understandably, from worries that it could be
difficult to convince a regulator that the credit report was
not a basis for adverse action when it is part of the
applicant’s file. While it is ironic that the intention behind
this practice is to avoid violations of ECOA and Reg B, in
reality, it is a poor practice that could actually result in
being cited for significant violations. The following should
help explain why this is so.
ECOA and Reg B require that an applicant against whom
adverse action is taken be given either: 1) a statement of
specific reasons for the action taken; or 2) a disclosure of
the applicant’s right to a statement of specific reasons
within 30 days, if the statement is requested within 60 days
of the notification. When specific reasons are given, they
must be the actual reasons. It is a violation of ECOA and
Reg B to state a reason that is not applicable. Thus, it is a

violation of ECOA and Reg B to state that a reason for the
institution’s decision to deny an applicant was based in
whole or in part on information contained in a credit report
when, in fact, such information played no role in the
decision. To do so misleads the applicant and may cause
him or her to incorrectly conclude that the information
provided in the credit report is adverse, and therefore
contributed to the denial.
It is our understanding that an institution could be cited for a
significant violation of Reg B if the practice is systematic or
repetitive, which could very well be the case for those
engaging in the practice described above. A lesser violation
could be cited for isolated incidents.
Institutions that may be engaging in this “automatic”
practice should discontinue it immediately and take steps to
accurately and adequately document the specific reasons for
adverse action. Closer scrutiny should also be given to
credit report information. This information should be
reviewed in connection with information from other
sources, such as written applications. In doing so, there may
very well be valid reasons for indicating that the credit
report information in a particular transaction does have
bearing on the institution’s decision to take adverse action.
For example, when comparing information between a credit
report and an application, are there inconsistencies that
cannot be resolved, such as asset and liability information or
address information? Although Reg B only requires a
written application for credit that is primarily for the
purchase or refinance of what is or will become the
applicant’s principal residence, for the reason described
above, among others, an institution should consider
obtaining written applications for all transactions if it does
not already do so.
The bottom line is that when adverse action is taken,
institutions must provide the applicant with the applicable
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reason(s) for the action. To do so, all information provided
by and obtained about the applicant must be thoroughly
analyzed.

To learn more about adverse action issues, consider
attending the WBA How to Properly Handle Adverse
Action Webinar on July 10. Information about the webinar
may be obtained at: www.wisbank.com.

REGULATORY SPOTLIGHT
Agencies Issue Final Rule on Regulation R.
The Board of Governors of the Federal Reserve System
(FRB) and Securities and Exchange Commission (SEC)
(collectively, the Agencies) have issued a joint final rule to
adopt technical amendments to Regulation R. The
regulation implements certain exceptions for banks from the
definition of the term “broker” in section 3(a)(4) of the
Securities Exchange Act (Exchange Act), as amended by
the Gramm-Leach-Bliley Act (GLBA). The technical
amendments correct cross-references and other
typographical errors in the regulation. The technical
amendments are effective 04/17/2008. Banks are exempt
from complying with Regulation R and the “broker”
exceptions in section 3(a)(4)(B) of the Exchange Act until
the first day of their first fiscal year that commences after
09/30/2008, which is the mandatory compliance date.
Copies of the final rule may be obtained from WBA or
viewed at: www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 73, No. 75, 04/17/2008, 20779-20780.

Agencies Issue Correction to Risk-Based
Capital Standards Final Rule.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
have issued a correction to the Risk-Based Capital
Standards: Advanced Capital Adequacy Framework—Basel
II final rule. The following are corrections to the final rule

issued in the Federal Register on 12/07/2007: (1) on page
69396, in the third column, under the heading Text of
Common Appendix (All Agencies), in the first paragraph, in
the first line, “agencies”” should read “agencies’”.; (2) on
page 69410, in the third column, in the first full paragraph,
in the second line from the bottom, “agencies”” should read
“agencies’”.; and (3) on page 69422, in the first column, in
the second line from the top, “NRSROs”” should read
“NRSROs’”. Copies of the correction may be obtained from
WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 73, No. 78, 04/22/2008, 21690.

Agencies Issue Semiannual Regulatory
Agendas.
• The Board of Governors of the Federal Reserve System
(FRB) has issued its agenda under the Regulatory
Flexibility Act and FRB’s Statement of Policy Regarding
Expanded Rulemaking Procedures. FRB anticipates
having under consideration regulatory matters as indicated
on the table in the agenda during the period of
05/01/2008, through 10/31/2008. Items on the agenda
include Regulations Z, H and R. The next agenda will be
published in fall 2008. Comments about the form or
content of the agenda may be submitted any time during
the next 6 months. Copies of the semiannual agenda may
be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
73, No. 87, 05/05/2008, 24833-24836.
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This month’s “Special Focus” contains separate articles on bank broker rules and other recent state legislation. Next, read
“Regulatory Spotlight” for numerous proposals on federal consumer regulations. Finally, turn to “Compliance Notes” for
information on the 2008 list of distressed or underserved nonmetropolitan middle-income geographies.

SPECIAL FOCUS
Wisconsin Uniform Securities Act Bank
Broker Rules
Notice 2008-6
On November 12, 1999, the Gramm-Leach-Bliley Act
(“GLB”) was passed into law. Also known as “Financial
Services Modernization,” GLB implemented many broad
changes in the laws governing the financial services
industry. Title II of GLB addresses the regulation of bank
securities activities. As part of this securities regulation,
GLB repealed the blanket exception that banks historically
had from the definition of a securities “broker.” This means
that a bank is now considered a “broker” under the
Securities Exchange Act of 1933, as amended, if it engages
in the business of effecting transactions in securities for the
account of its customers. “Effecting transactions in
securities” covers a broad range of activities. Buying or
selling a security for the account of another is clearly
covered. Finding investors for companies issuing securities
or finding investment banking clients for a broker dealer
may constitute “effecting transactions in securities.” If a
bank is involved in any significant step of a securities
transaction (e.g. solicit, negotiate, execute), or handles
securities/funds in connection with securities transactions, it
is likely to be “effecting transactions in securities.”
A bank that is considered a “broker” will be required to
register with the federal Securities and Exchange
Commission (“SEC”) and will be subject to the vast web of
SEC oversight and regulation. However, GLB carved out
eleven exceptions to facilitate securities transaction
activities by banks that traditionally formed part of the
services banks provide to their customers. These exceptions
have come to be known as the “push out” rules. A bank will
not be considered a “broker” if it limits its securities
brokerage activities to the specified exceptions, in
compliance with the exceptions. These exceptions include
the following:

1. Third Party Brokerage (i.e. “Kiosk” or “Networking”)
Arrangements: The bank enters into a written arrangement
with a registered broker dealer to provide brokerage
services on or off the premises of the bank if:
• The broker dealer is clearly identified as the person
performing the services;
• The broker dealer performs the services in an area clearly
marked and (to the extent practicable) physically separate
from routine deposit-taking activities;
• Materials used by the bank to advertise the availability of
the services comply with Federal securities laws and
clearly indicate that the services are provided by the
broker dealer and not the bank;
• Bank employees (except associated persons of the broker
dealer) perform only clerical or ministerial functions in
connection with brokerage transactions, except that
employees may forward customer funds or securities and
may describe in general terms the types of investment
vehicles available from the broker dealer and bank;
• Bank employees that are not associated persons of the
broker dealer may only receive compensation for a
customer referral if the compensation is a nominal onetime cash fee of a fixed dollar amount and payment of the
fee is not contingent on whether the referral results in a
transaction;
• Services are provided by the broker dealer on a basis in
which all customers that receive services are fully
disclosed to the broker dealer;
• The bank does not carry a securities account of a
customer except as permitted in connection with
providing trust, safekeeping or custody activities; and
• The bank or broker dealer informs each customer that
brokerage services are provided by the broker dealer and
not the bank, and that the securities are not deposits or
other obligations of the bank, are not guaranteed by the
bank, and are not insured by the FDIC.
2. Trust Activities: The bank effects transactions in a
trustee capacity, or effects transactions in a fiduciary
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capacity in its trust department or other department that is
regularly examined by bank examiners for compliance with
fiduciary principals and standards and:

• If applicable, the bank does not net shareholder’s buy/sell
orders other than for programs for odd-lot holders or
plans registered with the SEC.

• The bank is chiefly compensated for such transactions,
consistent with fiduciary principles and standards, on the
basis of an administration or annual fee (payable on
monthly, quarterly or other basis), a percentage of assets
under management, or a flat or capped per order
processing fee equal to not more than the cost incurred by
the bank in connection with executing securities
transactions for trustee and fiduciary customers, or any
combination of such fees; and
• The bank does not publicly solicit brokerage business,
other than by advertising that it effects transactions in
securities in conjunction with advertising its other trust
activities.

5. Sweep Accounts: The bank may sweep funds into noload money market funds.

3. Permissible Securities Transactions: The bank effects
transactions in:
• Commercial paper, bankers acceptances or commercial
bills.
• Exempted securities, such as government securities.
Banks effecting transactions in government securities
may be acting as government securities brokers, and
therefore may already be subject to the Exchange Act in
connection with their government securities business.
• Certain Canadian government obligations.
• Brady bonds
4. Certain Stock Purchase Plans: Banks are generally
permitted to act as agents for companies that wish to sell
securities directly to employees or shareholders. The bank
may, as part of its transfer agency activities, effect
transactions for certain issuer plans (including pension,
retirement, profit sharing, bonus, thrift, savings, incentive or
other similar benefit plans for the employees of that issuer
or its affiliates; dividend reinvestment plans; other plans or
programs for the purchase or sale of the issuer’s shares) if:
• The bank does not solicit transactions or provide
investment advice with respect to the purchase/sale of
securities in connection with the plan; and

6. Municipal Securities: The bank may effect transactions
in municipal securities. Banks effecting transactions in
municipal securities may be acting as municipal securities
dealers, and therefore may already be subject to the
Exchange Act in connection with their municipal securities
business.
7. Affiliate Transactions: The bank may affect transactions
for the account of its affiliates other than a registered broker
dealer or an affiliate engaged in merchant banking.
8. Private Securities Activities: The bank effects sales as
part of certain non-public offerings of securities, as long as
the bank is generally not affiliated with a broker dealer and
does not effect any primary offering which exceeds 25% of
bank capital (other than the sale of government or municipal
securities).
9. Safekeeping and Custody Activities: The bank, as part of
customary banking activities:
• Provides safekeeping or custody services, including the
exercise of warrants and other rights on behalf of
customers.
• Facilitates the transfer of funds or securities as custodian
or clearing agency in connection with the clearance and
settlement of customers’ transactions in securities.
• Effects securities lending or borrowing transactions with
or on behalf of customers as a part of safekeeping,
custody, or clearing agent services or invests cash
collateral pledged in connection with such transactions.
• Holds securities pledged by a customer to another person
or securities subject to purchase or resale agreements
involving a customer, or facilitates the pledging or
transfer of such securities by book entry or otherwise
provided under applicable law if the bank maintains
records separately identifying the securities and the
customer.
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• Serves as custodian or provider of other related
administrative services to any IRA, pension, retirement,
profit sharing, bonus, thrift savings, incentive or other
similar benefit plan.
10. Identified Banking Products: The bank may effect
transactions in the following:
• Deposit accounts, savings accounts, CDs or other deposit
instruments issued by a bank.
• Banker’s acceptances.
• Letters of credit issued or loans made by a bank (as long
as the loan is considered a loan and not a “security” for
purposes of the securities laws).
• Debit accounts at a bank arising from a credit card or
similar arrangement.
• Participation(s) in a loan which the bank or an affiliate of
the bank (other than a broker dealer) funds, participates
in, or owns that is sold to:
♦ “Qualified investors” (which includes any bank,
savings association, broker dealer, insurance company,
state sponsored employee benefit plans or any other
employee benefit plan within the meaning of ERISA,
company or individual investor that owns and invests
at least $25M on discretionary basis, although for
asset-backed securities and loan participations, the
threshold is lowered to $10M); or
♦ Other persons that have the opportunity to review and
assess any material information, including information
regarding borrower’s creditworthiness; and based on
such other factors as financial sophistication, net
worth, and knowledge and experience in financial
matters, have the capability to evaluate the
information available, as determined under generally
applicable banking standards or guidelines.
• Swap agreements, including credit and equity swaps (as
long as equity swap is sold to a “qualified investor”).
11. De Minimus: The bank effects not more than 500
transactions in securities in a calendar year, (in addition to
the transactions referred to in the other exemptions) and
such transactions are not effected by a bank employee who
is also the employee of a broker dealer.
The path of the GLB bank broker rules has been long and
storied. In 2001, the SEC passed final interim rules
designed to implement the bank exemptions from the GLB
broker regulation. Compliance with GLB’s bank broker
rules was put on hold because the banking industry,
regulatory agencies and members of Congress argued that
the interim rules, contrary to Congressional intent, would
interfere with traditional banking activities. The SEC then
proposed Regulation B in 2005, a second attempt to
implement the push out rules. Again, these were put on
hold in response to industry concerns. In an effort to resolve
the stalemate between banking and securities, in October
2006, the Financial Services Regulatory Relief Act was

passed, requiring the SEC and Federal Reserve Board to
jointly adopt broker rules.
As a result, after extensive consultation with the FDIC, OTS
and OCC, in December, 2006 the SEC and the Federal
Reserve Board together proposed Regulation R. Regulation
R was adopted in September, 2007. (See Release No. 3456501 (SEC 2007)). Regulation R provides definitions for
terms used in certain GLB exceptions (e.g. networking, trust
and fiduciary, and safekeeping and custody). It also
provides exceptions from some of the requirements of the
push out rules. For example, in connection with
networking, Regulation R permits banks to pay higher fees
to bank employees for referrals of certain institutional and
high net worth customers. Finally, Regulation R creates an
additional exemption relating to employee benefit plans,
and other exemptions for specific securities activities.
Consistent with the goals of GLB, Regulation R is intended
to protect the interests of investors while still allowing
banks to provide securities transaction services to customers
as part of their regular banking activities. Compliance with
the federal bank broker rules begins on the first day of a
bank’s first fiscal year after September 30, 2008.
In 2006, the Wisconsin Uniform Securities Act Study Group
proposed a new Wisconsin Uniform Securities Act (“USA”)
to modernize the current Wisconsin Uniform Securities Law
(Ch. 551 of the Wisconsin Statutes). USA is based on the
model Uniform Securities Act (2002) dated January 20,
2004, approved by the National Conference of
Commissioners on Uniform State Laws and the American
Bar Association. USA is a broad, comprehensive statute
that addresses all components of state securities regulation,
including the registration and exemption of securities
offerings, broker-dealer licensing and regulation, investment
adviser licensing and regulation. USA’s treatment of banks
providing securities transaction services, as originally
proposed, tracked the bank broker rules in GLB in most
respects, but deviated in a number of ways that were
significant to Wisconsin banks.
Because of these deviations, the Wisconsin Bankers
Association (WBA) became heavily involved in a lobbying
effort to have USA changed to parallel GLB. The WBA
was concerned about Wisconsin banks having to comply
with differing rules at the state and federal levels in
conducting securities transaction services for their
customers. It also determined that the deviations would
interfere with traditional services provided by banks in
Wisconsin, and believed the exemptions laid out in GLB
and Regulation R, which were the result of close
collaboration between securities and banking regulators,
better served the interests of Wisconsin banks. USA was
delayed until the next legislative session, and the WBA
continued its efforts to remove the bank broker provisions
that differed from GLB. On March 27, 2008, USA (2007
Wisconsin Act 196), in the form sought by the WBA, was
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signed into law. The law becomes effective January 1,
2009.
Under USA as enacted, a bank is excluded from the
definition of “broker” for purposes of Wisconsin securities
law if its activities as a broker are limited to those specified
under GLB. This means that if a bank only conducts
brokerage activities as specified in the eleven exemptions
described above, it will not be considered a broker for
purposes of Wisconsin or federal securities laws. In
addition, there may be other exemptions under USA from
the broker registration requirements that apply to a bank’s
brokerage activities in Wisconsin. For example, a bank that
effects transactions in securities only with specified
“accredited investors” in this state is exempt from the
Wisconsin broker registration requirements. “Accredited
investors” for this purpose generally include certain
institutional investors such as banks, broker dealers,
insurance companies, certain state sponsored plans
established/maintained for the benefit of employees; certain
employee benefit plans within the meaning of ERISA;
corporations, business trusts, or partnerships with total
assets in excess of $5,000,000; trusts with total assets in
excess of $5,000,000 whose purchase is directed by a
sophisticated person; and entities in which all of the equity
owners are accredited investors.
There may be limits or conditions in GLB, as clarified by
Regulation R, that impact the way a bank has traditionally
conducted brokerage services for its customers. Any bank
that regularly effects transactions in securities on behalf of
its customers without becoming registered should make sure
that it is complying with the requirements. In addition, the
rules may be different in other states, so any bank engaged
in brokerage activities in multiple states should be aware of
the securities requirements of those states. The
consequences of effecting transactions in securities as an
unregistered broker dealer can be extremely onerous.
Finally, a bank’s activities as a securities dealer are also
addressed in GLB and USA. A “dealer” is engaged in the
business of effecting transactions in securities for its own
account. Similar to the push out rules, GLB (as amplified by
SEC rules) enumerates various activities of banks that are
permitted without causing the bank to be considered a
dealer. These activities include (i) permissible securities
transactions, similar to the ones described above, (ii) the
purchase or sale of securities for investment purposes for
the bank or for accounts for which the bank acts as trustee
or fiduciary, (iii) transactions in identified investment
products, similar to the ones described above, and (iv)
certain asset backed transactions. USA provides that banks
that comply with GLB’s permitted dealer exceptions are
also exempt from the definition of “dealer” for purposes of
Wisconsin law. As with brokerage activities, if a bank
regularly conducts securities transactions for its own
account, it should familiarize itself carefully with the
requirements and limitations under the securities laws.
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Other than entering into a “networking” arrangement with a
registered broker dealer or securities activities that take
place in their trust departments, it is likely that most
Wisconsin banks do not regularly effect transactions in
securities. A Wisconsin bank that regularly engages in
securities activities should consult with a securities attorney
to make sure the bank is operating in compliance with all
federal and state rules governing such activities.
WBA wishes to thank Ms. Kirsten E. Spira, for providing
this article. Ms. Spira is a partner in the Boardman Law
Firm in Madison, Wisconsin.
This article is intended for general information purposes
only and does not constitute legal advice. The reader should
consult legal counsel to determine how this information may
apply to the reader’s specific situation.

2007-2008 Legislative Session Summary
Notice 2008-7
The 2007-2008 legislative session saw a reduction in the
number of bills introduced due to a split legislature;
however, Wisconsin Bankers Association (WBA) was still
kept very busy lobbying on numerous pieces of legislation.
The legislature introduced a total of 1,544 bills and WBA
lobbied directly on 169 bills. WBA sponsored various
pieces of legislation that were ultimately enacted.
The March issue of WBA Compliance Journal contained an
article on the new trigger lead law that was passed this
session. In this issue, there is a separate article on the new
Uniform Securities Act which was also passed this session.
The purpose of this article is to review the remaining
miscellaneous new laws affecting the banking industry that
were enacted this session.
Industrial Loan Company Branching (2007 WI Act 112)
WBA sponsored legislation this past session to clarify the
law around branching by industrial loan companies (ILCs)
in Wisconsin. In order to accomplish this, a change in the
law related to the location of bank branches was necessary.
In general, the new state law, 2007 Wisconsin Act 112,
permits branching into Wisconsin by any bank, including an
out-of-state bank and an ILC, subject to the approval of the
Department of Financial Institutions’ Division of Banking
(DFI), and further subject to certain location restrictions.
DFI approval of the establishment of bank branches by
state-chartered institutions is not new. The location
restriction, however, is new, and proof of compliance with
that restriction is required before DFI may approve the
establishment of a new branch. In the case of an out-ofstate bank, those institutions must certify to DFI that the
location of any such branch complies with the new law.
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the bank or for accounts for which the bank acts as trustee
or fiduciary, (iii) transactions in identified investment
products, similar to the ones described above, and (iv)
certain asset backed transactions. USA provides that banks
that comply with GLB’s permitted dealer exceptions are
also exempt from the definition of “dealer” for purposes of
Wisconsin law. As with brokerage activities, if a bank
regularly conducts securities transactions for its own
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requirements and limitations under the securities laws.
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The law prohibits any bank from directly or indirectly
establishing or maintaining a branch in Wisconsin that is
located within a 1.5-mile radius of premises or property
owned, leased, or otherwise controlled, directly or
indirectly, by an affiliate of the bank that engages in
commercial activities. “Commercial activities” are defined
in the new law as those activities in which a bank holding
company, financial holding company, national bank, state
bank, or state bank certified as a universal bank, are not
authorized to engage under federal or state law.
The law further expressly prohibits a bank from
circumventing the above-described location restriction by
first establishing a branch bank and then locating, or
attempting to influence or facilitate the location of, an office
of the bank’s affiliate engaged in commercial activities
within a 1.5-mile radius of the location of the branch bank.
The new law contains a grandfather provision permitting
any branch bank, branch office or bank station existing on
August 1, 1989 to be considered a branch bank approved by
DFI under this new law. It further exempts from the location
restrictions any bank branch approved by DFI on or before
the effective date of the new law, which was April 2, 2008.
International ATM Fees (2007 WI Act 48)
A small, but important piece of legislation was passed this
session relating to automated teller machine (ATM) charges
for international accounts. The new law, 2007 Wisconsin
Act 48, provides that an agreement to operate or share an
ATM may not prohibit an owner or operator of the ATM
from imposing on an individual who conducts a transaction
using a foreign account, an access fee or surcharge that is
not otherwise prohibited under federal or state law.
“Automated teller machine” is defined as any electronic
information processing device located in Wisconsin that
accepts or dispenses cash in connection with a credit,
deposit or other account. ATM does not include a device
that is used solely to facilitate check guarantees or check
authorizations, or that is used in connection with the
acceptance or dispensing of cash on a person-to-person
basis.
“Foreign account” is defined as an account with a financial
institution located outside the United States.
The new law first applies to agreements entered into,
modified, or renewed on or after the effective date, which
was April 1, 2008.
Post-employment Benefits (2007 WI Act 82)
The new law related to post-employment benefits, 2007
Wisconsin Act 82, allows certain post-employment
government funds held in trust to be invested according to
the prudent investor rule. This new law is primarily of

interest to bank trust departments, and was effective March
27, 2008.
The new law expressly provides that a city, village, town,
county, drainage district, technical college district, or other
governing board as defined by s. 34.01(1) may invest and
reinvest funds that are held in trust, other than funds held in
the public employee trust fund, solely to provide any of the
following benefits, in the same manner as is authorized for
investments under the Prudent Investor Act, found in s.
881.01.
•
•

Post-employment health care benefits provided either
separately or through a defined benefit pension plan.
Other post-employment benefits provided separately
from a defined benefit pension plan.

Funds held in trust to provide these above-referenced postemployment benefits shall be held in a trust fund that is
separate from all other trust funds created by, or under the
control of, the local governmental unit.
In addition, the local government units delineated above
may also delegate the investment authority over the funds to
an investment manager who meets the requirements and
qualifications specified in the trust’s investment policy and
who is registered as an investment adviser under 15 USC
80b-3. It is important to remember that the ability to
delegate investment authority to a registered investment
adviser is limited to only those post-employment benefit
monies described above.
If such a trust is established, the unit of government is
required to annually publish a written report that states the
amount in the trust, the investment return earned by the trust
since the last report was published, the total disbursements
made from the trust since the last report was published, and
the name of the investment manager if investment authority
has been delegated.
Conclusion
Advocacy on behalf of the entire WBA membership is a
critical and primary role of the staff at WBA. In addition to
our proactive efforts described above, WBA successfully
defeated many legislative proposals that would have cost
the industry millions of dollars and significantly increased
the industry’s compliance burden.
With the start of a new legislative session beginning in
January of 2009, WBA will take time this fall to plan its
legislative agenda. If you have any comments or suggested
legislative changes that are needed to reduce or assist with
your institution’s compliance burden, now is the time to tell
WBA. Please provide your thoughts directly to the WBA
government relations team by contacting either Mike
Semmann at msemmann@wisbank.com, or Jeremey
Shepherd at jshepherd@wisbank.com.
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Read “Special Focus” for an overview of on FACT Act rules on identity theft and affiliate marketing. Next, check
“Regulatory Spotlight” for flood elevation notices. Finally, turn to “Compliance Notes” for an update on a DOR sales tax
case.

SPECIAL FOCUS
NEW FACT ACT RULES
Notice 2008-8
During November 2007, the federal banking regulatory
agencies (Agencies) issued separate interagency final rules
to implement identity theft prevention requirements and
affiliate marketing requirements under the Fair and
Accurate Credit Transaction Act. As will become evident
later in this article, the identity theft rules apply to most, if
not all, financial institutions, but the affiliate marketing
rules apply to a somewhat smaller group. Although all of
these rules are currently in effect, compliance dates have
been delayed—November 1, 2008 for the identity theft
rules, and October 1, 2008 for the affiliate marketing rules.
This article will provide an overview of both the identity
theft rules and the affiliate marketing rules.
I.

IDENTITY THEFT RULES

The identity theft final rules impose requirements on
financial institutions to detect, prevent and mitigate identity
theft, through the following three provisions, each of which
is discussed below: 1) Identity theft red flags; 2) Duties of
users regarding address discrepancies; and 3) Duties of card
issuers regarding changes of address.
A. Identity Theft Red Flags
The purpose of the identity theft red flags rules (red flags
rules) is for financial institutions and other creditors to
detect, prevent and mitigate identity theft in connection with
“covered accounts” through development and
implementation of a written identity theft prevention
program approved by the institution’s board of directors
which is appropriate to the size and complexity of the
institution and the nature and scope of its activities. As is
the case with many other regulatory requirements imposed
on institutions, there is no one-size fits all model red flags
program. This means an institution must develop and tailor
its program by conducting an analysis and risk assessment
specific to its operation. To that end, the Agencies issued
rules, guidelines for the rules, and a supplement to the
guidelines which lists 26 examples of red flags the
institution should consider as it develops its program.

Definitions and Coverage
It is important to understand some of the key definitions in
the rules, as they pertain in part to the rules’ coverage.
First, “identity theft” means a fraud committed or
attempted using the identifying information (i.e. name, TIN,
ID #, biometric data, etc.) of another person without
authority.
Second, “red flag” means a pattern or practice, or specific
activity indicating the possible existence of identity theft.
Third, “creditor” means any person who regularly extends,
renews, or continues credit; any person who regularly
arranges for the extension, renewal, or continuation of
credit; or any assignee of an original creditor who
participates in the decision to extend, renew, or continue
credit. It includes lenders such as banks, finance companies,
automobile dealers, mortgage brokers, utility companies,
and telecommunication companies. (For purposes of the red
flags rules, we will refer to financial institutions and other
creditors collectively as “financial institutions” or
“institutions”.)
Fourth, “customer” means a person that has a covered
account with a financial institution.
Fifth, “account” means a continuing relationship with a
financial institution to obtain a product or service for
personal, family, household or business purposes. It
includes an extension of credit and a deposit account.
And sixth, “covered account” means an account an
institution offers or maintains primarily for personal, family
or household purpose designed to permit multiple payments
or transactions; however, it also includes any other account
for which there is a reasonable foreseeable risk to customers
or the institution of identity theft. This means that coverage
is not necessarily limited to consumer accounts, and could
include any account where the risk of identity theft is
reasonably foreseeable. The Agencies specifically raise the
possibility that accounts held by small businesses such as
sole proprietorships could be covered accounts. In any case,
covered accounts do not include accounts where no
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continuing relationship is established between a person and
the financial institution.

circumstances that CIP does not cover. Now we turn to the
Program’s four elements.

An institution which offers or maintains “covered accounts”
is subject to the red flags rules. The institution must conduct
a risk assessment to determine which accounts are “covered
accounts”, taking into consideration: 1) methods it provides
to open accounts; 2) methods it provides to access accounts;
and 3) previous experiences with identity theft. In addition,
the institution must periodically review the accounts it
offers or maintains to determine which accounts are covered
accounts. Given the broad scope of the definition of covered
account, an institution should conduct the risk assessment of
all accounts offered or maintained. And, as discussed
shortly, the institution must determine: 1) which red flags
are relevant to each type of covered account; 2) how such
red flags will be detected; and 3) its response when a red
flag is detected. These components are the primary
“elements” of the institution’s written identity theft program
(Program). The final element is a requirement to update the
Program. Each of the elements is discussed below, and is
covered in greater detail in the Agencies’ guidelines.

Program Element 1—Identifying Relevant Red Flags
The institution’s Program must include policies and
procedures which identify the red flags relevant to the
institution’s covered accounts. The guidelines contain risk
factors to consider in this undertaking, as appropriate, and
include: 1) types of covered accounts offered or maintained;
2) methods available to open covered accounts; 3) methods
available to access covered accounts; and 4) previous
experiences with identity theft.

The Program
As noted earlier, the institution’s Program must be: 1)
designed to detect, prevent and mitigate identity theft in
connection with existing covered accounts and the opening
of a new covered account; and 2) appropriate to the
institution’s size and complexity, and nature and scope of its
activities. The good news is that the Agencies encourage the
institution to incorporate in the Program, as appropriate,
existing policies and procedures, and other arrangements
that control reasonably foreseeable risks of identity theft to
customers and the institution. Some examples include
information safeguarding and consumer response policies
and procedures, privacy policies, multi-factor authentication
practices, suspicious activity monitoring practices and
Customer Identification Programs (CIP). However, with
respect to CIP, note that the terms “account” and
“customer” under CIP are not as broadly defined as they are
under the red flags rules. Therefore, if an institution
includes its CIP as part of its red flags Program (as will
typically be the case), the institution should be certain to
have additional provisions in the Program that address

The guidelines also indicate that institutions should
incorporate relevant red flags from sources such as incidents
of identity theft it has experienced; methods of identity theft
the institution has identified that reflect changes in identity
theft risks; and applicable supervisory guidance.
In addition, the guidelines contain categories of red flags to
consider when determining relevant red flags, and the
supplement to the guidelines provides examples for each
category.
The first category is alerts, notifications, or other warnings
from consumer reporting agencies. Examples include fraud
or active duty alerts; credit freezes; notices of address
discrepancy; and others.
The second category is presentation of suspicious
documents. Examples include documents that appear forged
or altered; a photo or physical description on identification
presented that is inconsistent with the customer’s
appearance; other information on the identification that is
inconsistent with information provided by the person
opening a new account or presenting the identification; and
others.
The third category is provision of suspicious personal
identifying information. Examples include personal
identifying information that is inconsistent when compared
against external sources, such as the address provided does
not match any address on a credit report or the social
security number provided has not been issued, or is listed on
the Social Security Administration’s Death Master file; the
social security number provided is the same as that
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submitted by other persons opening an account or other
customers; the address or phone number provided is the
same or similar to that submitted by a large number of other
persons opening accounts; and others.
The fourth category is unusual use of, or suspicious activity
related to, a covered account. Examples include a request
for new, additional or replacement cards, or for the addition
of authorized users on the account that is received shortly
after a notice of address change is received for the account;
a covered account is used in a manner inconsistent with
established patterns or activities on the account; a new
revolving credit account is used in a manner commonly
associated with known patterns of fraud, such as the
majority of the available credit is used for cash advances or
merchandise this is easily convertible to cash (e.g.
electronics or jewelry) or the customer failing to make the
first payment or makes the initial payment but no
subsequent payments; and others.
The final category is notice from the customer, law
enforcement or other person, including a victim of identity
theft, regarding possible identity theft in connection with a
covered account. Examples include the institution’s receipt
of notification by such persons noted above that it has
opened a fraudulent account for a person engaged in identity
theft.
Program Element 2—Detecting Red Flags
The institution’s policies and procedures must address
detection of red flags in connection with: 1) opening of
covered accounts by obtaining identifying information
about and verifying the identity of a person opening such an
account, for example using enhanced CIP policies and
procedures; and 2) existing covered accounts by
authenticating customers, monitoring transactions and
verifying validity of change of address requests.
Program Element 3—Appropriate Responses
The institution’s policies and procedures must provide for
appropriate responses to red flags the institution has
detected that are commensurate with the degree of risk
posed, considering aggravating factors that might heighten
risk, such as a data security incident that results in
unauthorized access to a customer’s account records held by
the institution or notice that a customer has provided
information related to a covered account held by the
institution to someone fraudulently claiming to represent the
institution or to a fraudulent website.
Examples of appropriate responses may include monitoring
a covered account; contacting the customer; changing
passwords or security codes; closing an existing covered
account; notifying law enforcement; determining that there
is no response needed because there is no identity theft; and
others.
Program Element 4—Updating the Program
Institutions must periodically update the Program to reflect
changes in risk to customers or the institution based on
factors such as: experiences of the institution with identity

theft; changes in methods of identity theft; changes in
methods to detect, prevent, and mitigate identity theft;
changes in types of accounts the institution offers or
maintains; and changes in business arrangements (i.e.
mergers, service provider arrangements, etc.).
Administration of Program
Approval of the Program must be obtained from either the
Board of Directors (Board) or appropriate committee
thereof, and an annual or more frequent report to the Board
or appropriate committee is required. The report should
address material matters related to the Program and evaluate
issues such as: the effectiveness of policies and procedures
of the institution in addressing the risk of identity theft in
connection with the opening of covered accounts and with
respect to existing covered accounts; service provider
arrangements; significant incidents involving identity theft
and management’s response; and recommendations for
material changes to the Program.
In addition, oversight of the Program must involve the
Board, appropriate committee thereof, or senior
management employee and should include assigning
specific responsibility for the Program’s implementation;
reviewing reports prepared by staff regarding compliance;
and approving material changes to the Program as necessary
to address changing identity theft risks.
Training of appropriate staff is also required, as is the
requirement to exercise appropriate oversight of service
provider arrangements. With respect to the latter, the
guidelines indicate that institutions which rely on service
providers should ensure such providers have in place
“reasonable policies and procedures designed to detect,
prevent and mitigate the risk of identity theft”. The
Agencies suggest that contracts between institutions and
service providers contain a provision whereby the service
provider agrees to have such policies and procedures in
place and either report any detected red flags to the
institution or take appropriate steps to prevent or mitigate
identity theft.
Developing the Program—Suggested Steps
If an institution has not already begun to develop its
Program, it needs to begin now as the Program must be in
place no later than November 1, 2008. While there are many
ways in which an institution can go about tackling the
development of its Program, the first step in any case should
be to assemble a development team led by a Board member
or senior management employee who will be responsible for
development, oversight, implementation and ongoing
administration of the Program. The team should likely be
comprised of representatives from each area of the
institution, including: lending; deposit; BSA/AML;
operations; IT; legal; security; and any other relevant areas.
The team will need to review the regulation to understand
and discuss what impact, if any, the regulation will have on
July 2008
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each team member’s area, and it may be helpful to create a
list of how such areas will be affected.
All accounts offered by the institution should be analyzed
and assessed to determine which accounts are covered by
the rule, and risk factors associated with such accounts
including methods by which the accounts are opened and
accessed and any previous experiences with identity theft.
The red flags that are relevant to each account should be
identified and listed, as should the methods by which the
institution may detect such red flags and the response(s) the
institution will take upon the detection. Creating a chart or a
grid listing each account or product, risk factors, relevant
red flags, detection methods and responses would be useful
for this undertaking.

report. Examples of reasonable policies and procedures
include verifying the information in the consumer report
with the consumer or comparing information in the report
against information the user: obtains and uses to verify the
consumer’s identity under its Customer Identification
Program; maintains in its own records, such as applications
and change of address requests; or obtains from third
parties.

As earlier indicated, the team should identify and evaluate
existing policies and procedures relevant to identity theft
issues for incorporation into the Program. In addition, the
institution will need to identify any providers of services
that affect covered accounts, and the steps being taken by
the provider to comply with the red flags regulation.

The rules require the user to furnish an address for the
consumer that the user has reasonably confirmed is accurate
to the consumer reporting agency from which it received the
notice of address discrepancy when all the following apply:
the user forms a reasonable belief that the report relates to
the consumer; the user establishes a continuing relationship
with the consumer; and the user regularly furnishes
information to the consumer reporting agency from which it
received the notice of address discrepancy. Examples of
confirmation methods include: verifying the address with
the consumer; reviewing its own records; verifying through
third party sources; or other reasonable verification
methods.

The team will need to create a draft of the Program based
upon the information collected and analyzed, being sure to
incorporate all four Program elements discussed earlier in
this article. The draft should be circulated to small teams in
each affected area for feedback as many times as necessary
until the development team is satisfied all Program elements
are appropriately addressed.

The user’s policies and procedures, which must be in place
on or before November 1, 2008, must provide that the user
will give the consumer’s address it has reasonably
confirmed to be accurate to the consumer reporting agency
as part of the information the user regularly furnishes for the
reporting period in which it establishes a continuing
relationship with the consumer.

Compliance is mandatory as of November 1, 2008;
therefore, prior to that date, the final draft of the Program
must be approved by the institution’s Board of Directors or
appropriate committee thereof, and appropriate staff must
be trained. Please see the end of Section I of this article for
products available from FIPCO® to assist you in the
development of your institution’s Program.

If the user is unable to form a reasonable belief, the federal
banking regulatory agencies expect the user will not use the
credit report and will take appropriate steps under Identity
Theft Red Flags program, as appropriate, to detect, prevent
and mitigate identity theft.

B. Duties of Users Regarding
Address Discrepancies
The purpose of the address discrepancy rules is to enhance
accuracy of address information in consumer reports and
detect, prevent and mitigate identity theft. The rules impose
duties on “users” of consumer reports who receive a “notice
of address discrepancy”, and will apply to both new and
existing accounts.
“Notice of address discrepancy” means a notice sent to a
user of a consumer report by any of the three nationwide
consumer reporting agencies (Experian, Equifax, and
Transunion) that informs the user of a substantial difference
between the consumer’s address provided by the user when
requesting a consumer report and the address(es) in the
consumer reporting agency’s file for the consumer.
The rules require a user to develop and implement
reasonable policies and procedures designed to enable the
user to form a reasonable belief that the consumer report
relates to the consumer about whom the user requested the
4
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C. Duties of Card Issuers Regarding
Changes of Address
The purpose of these rules is to assess the validity of
address changes in connection with a consumer’s debit or
credit card account to prevent the issuance of additional or
replacement cards to unauthorized persons, such as identity
thieves.
The rules, which apply to an issuer of a debit or credit card
(card issuer or issuer), require an issuer to establish and
implement reasonable policies and procedures to assess the
validity of a change of address when the issuer receives
notification of a change of address for a consumer’s debit or
credit card and, within a short period of time afterwards (at
least the first 30 days after notification), the issuer receives
a request for an additional or replacement card for the same
account.
Under such circumstances, the issuer may not issue an
additional or replacement card, until, in accordance with its
policies and procedures for assessing the validity of the
request, the issuer: notifies the cardholder of the request at
the cardholder’s former address or by any other means
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previously agreed upon by the cardholder and issuer; and
provides to the cardholder (a consumer who has been issued
a debit or credit card) a reasonable means of promptly
reporting incorrect address changes; or otherwise assesses
the validity of the request under its Identity Theft Red Flags
Program.
The rules provide for alternate timing of the address
validation requirements. This means that an issuer may
satisfy the requirements when it receives the address change
notification before any request for an additional or
replacement card is received, rather than waiting to receive
a request for an additional or replacement card.
In addition, any written or electronic notice the issuer
provides must be clear and conspicuous and provided
separately from the issuer’s regular correspondence with the
cardholder. Finally, a card issuer must have its address
change validation policies and procedures in place on or
before November 1, 2008.
To meet the identity theft regulatory requirements,
comprehensive solutions such as Wolters Kluwer Financial
Services’ Wiz Sentri™: RiskID, Wiz Sentri™: AntiFraud and Wiz Sentri™: Case Officer can assist you
through the entire process—from program design and
documentation, to account monitoring and reporting. For
more information, please contact the FIPCO Customer
Service Department at (800) 722-3498 or
fipcosales@fipco.com. The three final identity theft rules
may be found at: http://edocket.access.gpo.gov/2007/
pdf/07-5453.pdf.
II.

AFFILIATE MARKETING RULES

The affiliate marketing final rules impose a prohibition,
subject to certain exceptions, on institutions and others from
using information received from an affiliate to make a
solicitation for marketing purposes to a consumer, unless
the consumer is given notice and a reasonable opportunity
and method to opt out.
A. Overview
The banking regulatory agencies (OCC at 12 CFR 41.20,
Federal Reserve Board at 12 CRF 220.20 (Reg V), FDIC at
12 CFR 222.20, and OTS at 12 CFR 571.20) have finalized
the regulations implementing the affiliate marketing
provisions of the FACT Act (the “Regulation”), which was
the 2003 amendment to the Fair Credit Reporting Act
(FCRA). Among the Agencies the Regulation is consistent,
and references in this Article to “you” and “your” refer to
the banks and other entities covered by each Agency’s
Regulation. The Regulation is effective January 1, 2008, but
compliance is mandatory by October 1, 2008. The
Regulation does not prohibit use of eligibility information
received from an affiliate to make a solicitation to a
consumer if the information is received (or becomes
accessible to you in a common data base) prior to October
1, 2008.

The Regulation addresses the conditions under which you
may use eligibility information received from your
affiliate(s) to make a solicitation for marketing purposes to
consumers. If you or your affiliates use eligibility
information that you receive from an affiliate to make a
solicitation to a consumer (and none of the exceptions
permitted in the Regulation apply), you must first provide
the consumer with notice disclosing to the consumer that
you may use eligibility information about that consumer
received from an affiliate to make solicitations for
marketing purposes to the consumer and provide the
consumer a reasonable opportunity and a reasonable and
simple method to opt-out or prohibit you from doing so.
This Regulation joins two existing opt-out rules. The two
existing rules address the consumer right to opt-out of
information sharing or disclosure. They apply when certain
information is shared or disclosed, regardless of use of the
information. The Regulation addresses the use of
information that is shared. The Regulation does not come
into play unless you use affiliate shared eligibility
information to make solicitations for marketing purposes to
consumers.
The two existing opt-out rules, which remain in effect along
with the Regulation, are briefly described here to avoid
confusion over the various opt-out rules.
1. To avoid the risk of becoming a credit reporting agency
under the FCRA, if certain information about a consumer is
communicated to an affiliate (for example, by maintaining
consumer information in a common data base), the
communicator must clearly and conspicuously disclose to
the consumer that the information may be communicated
among affiliates and the consumer must have an opportunity
before the information is communicated to opt-out or direct
that the information not be communicated among affiliates.
The disclosure has been included in a variety of WBA
forms, including deposit account rules, loan applications
and financial statements and model privacy notices. The
Regulation will not replace this preexisting FCRA opt-out
right or the disclosures.
2. Under the Gramm-Leach-Bliley Act provisions and its
regulations addressing the disclosure of nonpublic personal
information, the consumer must have notice of and an
opportunity to opt-out of the disclosure of a consumer’s
nonpublic personal information, other than certain
disclosures permitted under exceptions to the rule (for
example, to process and service transactions.) The new
affiliate marketing rule does not replace this opt-out right or
the privacy disclosures. However, as will be discussed
below, a bank may choose to include the new Regulation’s
opt-out disclosure and notice in its annual privacy notice to
consumers.
B. Important Defined Terms
The Regulation may apply to you if you use eligibility
information from an affiliate to make a solicitation to a
consumer. Here are definitions of these important terms:
July 2008
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1. Eligibility information. If you make a solicitation
without the use of eligibility information received from an
affiliate, you are not covered by the Regulation. What is
eligibility information? Eligibility information includes
information that meets the definition of a consumer report
under the FCRA without the exceptions to the definition. A
credit report for purposes of the Regulation includes all
information on credit worthiness, credit standing, credit
capacity, character, general reputation, personal
characteristics, or mode of living, used or expected to be
used or collected to determine eligibility for credit,
employment or other purposes authorized by the FCRA.
Eligibility information includes information obtained from
outside of the provider’s own transactions or experiences
with the consumer, such as information from third party
consumer reports and applications. Eligibility information
also includes information from the provider’s own
transactions or experiences with the consumer, such as the
consumer’s account history with the provider.
Eligibility information does not include aggregate or blind
data that does not contain personal identifiers. Personal
identifiers are account numbers, names or addresses, Social
Security numbers, driver’s license numbers, telephone
numbers or other types of information that, depending on
the circumstances or when used in combination, could
identify the individual.
2. Affiliate. Your affiliate includes any company that is
related to you by common ownership or common control.
The relationship between two companies is an affiliate
relationship if one company has with respect to another or
any person has with respect to both companies:
a. Ownership, control, or power to vote 25 percent or
more of the outstanding shares of any class of voting
security; or
b. Control in any manner of the election of a majority
of the directors, trustees or general partners; or
c. Power to exercise, directly or indirectly, a
controlling influence over the management or company
policies.
3. Consumer. Consumers are individuals. Like other
FCRA provisions, any individual is covered. Consumer is
NOT restricted to individuals who obtain products or
services primarily for personal, family or household
purposes. Solicitations to other than consumers are not
covered by the Regulation.
4. Solicitation. A solicitation means marketing a product
or service to a particular consumer based on eligibility
information communicated to you by your affiliate and
intended to encourage the consumer to purchase or obtain
the product or service. For example, marketing directed to
an individual based on eligibility information received from
an affiliate by a telephone call, direct mail, or e-mail to the
consumer. A solicitation does not include marketing
6
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directed at the general public, such as television, general
circulation magazine and billboard ads. Whether a
solicitation is covered is not based on the media used to
contact the consumer, but is based on the facts and
circumstances of the solicitation and whether particular
consumers are targeted. For example, ATM screen
marketing to all consumers that use an ATM would not be
covered. ATM screen marketing to particular consumers
that use ATMs would be covered. Also, an invitation to a
financial educational seminar where the invitees are selected
based on eligibility information received from an affiliate
may be a solicitation, if the seminar is used to solicit the
consumers to purchase investment products or services.
C. What Constitutes Making A Solicitation?
Subject to the exceptions that are described below, you
make a solicitation if:
1. You receive eligibility information from an affiliate
(including through a common data base); and
2. You use the eligibility information to do any of the
following:
a. Identify a consumer or a type of consumer to
receive a solicitation; or
b. Establish criteria used to select the consumer to
receive a solicitation; or
c. Decide which of your products or services to
market to the consumer or tailor your solicitation to the
consumer.
3. As a result of your use of the eligibility information, the
consumer is provided a solicitation. Use of a common data
base among affiliates does not automatically subject the
users to the Regulation. However, use of a common data
base means you have received eligibility information. The
Regulation comes into play only if the information is both
received by and used by you according to C. 2. and 3.,
above.
D. Receipt or Use of Affiliate Eligibility
Information By Your Service Provider
to Market Your Products or Services
If a service provider, acting on your behalf (whether or not
that service provider is affiliated with you), receives and
uses eligibility information from an affiliate to market your
products and services as described in C.1. or 2., above, you
are deemed to have received and used the information as
described in C.1. or 2. If a solicitation is then provided, you
are subject to the Regulation. Whether a service provider is
acting on your behalf will be determined from all relevant
facts and circumstances. Communication between you and
the service provider may cause a service provider to be
deemed to be acting on your behalf. __.21(b)(3).
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E. Use By an Affiliate of its Own
Eligibility Information To Market
Your Products and Services
An affiliate may use its own eligibility information to
market the products or services of another affiliate and not
be subject to the Regulation. Unless you have made a
solicitation by meeting the requirements described in C.,
above, an affiliate may make solicitations for your products
and services and you are not deemed to make a solicitation,
in the following two circumstances:
1. If your affiliate uses its own eligibility information that
it obtained in connection with a pre-existing business
relationship it has or had with the consumer to market your
products or services to the consumer. __.21(b)(4)(i).
2. If your affiliate directs its service provider to use the
affiliate’s own eligibility information that it obtained in
connection with the pre-existing business relationship it has
or had with the consumer to market your products and
services to the consumer. However, to fit within the
authority of this section, you may not communicate directly
with the affiliate’s service provider regarding that use. __.21
(b)(4)(ii). The prohibition on communication is based on the
assumption that the affiliate with the pre-existing business
relationship with the consumer controls the actions of the
service provider using that information. The service
provider will not be deemed to be acting on your behalf. If
you communicate with the affiliate’s service provider, the
solicitation will be subject to the opt-out notice, unless the
exception described in F., below, applies.
“Pre-existing business relationship” is defined in
G.1., below.
F. Exception For Use of Eligibility
Information By A Service Provider
The Regulation recognizes that there may be situations in
which the person whose products or services are being
marketed does communicate with the affiliate’s service
provider. This may be the case for example, where affiliated
companies use service providers to perform marketing
activities for a number of different affiliates relying on
information maintained in and accessed from a common
data base. The Regulation includes an exception from the
prohibition on direct communication with an affiliate’s
service providers.
A service provider is deemed not to be acting on your behalf
(and so no opt-out notice is required) if the service provider
receives eligibility information from your affiliate that was
obtained in connection with a pre-existing business
relationship it has or had with the consumer and uses that
eligibility information to market your products or services
to the consumer, regardless of whether you communicate
with the service provider, if certain conditions are met.
__.21(b)(5). The conditions are:

right to establish the specific terms and conditions under
which the service provider may use such information to
market your products or services);
2. The affiliate must establish specific terms and
conditions under which the service provider may access and
use the affiliate’s eligibility information to market your
products and services, such as the identity of the affiliated
companies whose products and services may be marketed to
the consumer by the service provider, the types of products
or services of affiliated companies that may be marketed,
and the number of times the consumer may receive
marketing materials;
3. The affiliate must periodically evaluate the service
provider’s compliance with all of those terms and
conditions;
4. The affiliate must require the service provider to
implement reasonable policies and procedures designed to
ensure that the service provider uses the affiliate’s eligibility
information in accordance with the terms and conditions
established by the affiliate relating to the marketing of your
products or services;
5. The affiliate must be identified on or with the
marketing materials provided to the consumer; and
6. You must not directly use the affiliate’s eligibility
information as described in section C.2., above.
The specific requirements of paragraphs 1. and 4., above,
must be included in a written agreement between the
affiliate and the service provider and the specific terms and
conditions established by the affiliate under paragraph 2.,
above, must be set forth in writing.
The Regulation includes a number of examples of making
solicitations. These examples may be helpful to banks and
bank affiliates in determining whether they are making
solicitations that are subject to the Regulation. The
examples could not be reprinted in this article because of
their length, but they are set forth in the Regulation in
section ___.21(b)(6).
G. Exceptions
Even if you use eligibility information that you receive from
an affiliate, the provisions of the Regulation do not apply to
you if you use that information under any of the following
six exceptions:
1. Pre-Existing Business Relationship. You may make a
solicitation for marketing purposes to a consumer with
whom you have a pre-existing business relationship. Preexisting business relationship is defined in the Regulation.
A pre-existing business relationship means a relationship
between a person or a person’s licensed agent and a
consumer based on:

1. The affiliate must control access to and use of its
eligibility information by the service provider (including the
July 2008
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a. A financial contract between the person and the
consumer in force on the date on which the consumer is sent
a covered solicitation;
b. The purchase, rental, or lease by the consumer of
the person’s goods or services, or a financial transaction
(including holding an active account or a policy in force or
having another continuing relationship) between the
consumer and the person during the 18 month period
immediately preceding the date on which the consumer is
sent a covered solicitation; or
c. An inquiry or application by the consumer
regarding a product or service offered by that person during
the three month period immediately preceding the date on
which the consumer is sent the covered solicitation.
For example, if the consumer has a deposit account with a
bank and also has a relationship with the bank’s securities
affiliate for securities portfolio management, the bank may
use eligibility information about the consumer from the
securities affiliate to make a solicitation to the consumer
about the bank’s wealth management services. The bank
may do this without providing the consumer the opportunity
to opt-out because the bank has a pre-existing business
relationship with the consumer.
2. Employee Benefits. To facilitate communications to an
individual for whom you provide employee benefit or other
services pursuant to a contract with an employer relating to
and arising out of the current employment relationship or
status of the individual as a participant or beneficiary of an
employee benefit plan.
3. Service Provider. To perform services on behalf of an
affiliate (except of course you may not send solicitations on
behalf of that affiliate if the affiliate is not permitted to send
the solicitation itself.). This exception allows a service
provider to do what the affiliate on whose behalf it is acting
may do, such as to use shared eligibility information to
make solicitations to consumers to whom the affiliate is
permitted to make such solicitations.
4. Consumer Initiated Communications. In response to a
communication about your products or services initiated by
the consumer. For example, a bank’s customer initiates a
communication with the bank’s credit card affiliate to
request information about a credit card. The affiliate may
use eligibility information about the consumer it obtains
from the bank or any other affiliate to make solicitations in
response to that consumer’s initiated communication.
There are limits. If a consumer calls a toll free telephone
number to inquire about a specific product, such as a credit
card, the card issuer may use eligibility information from its
affiliates to make solicitations to the consumer. However, if
the consumer simply called the toll free number to inquire
about locations and hours, but does not request any
particular product or service, the use of the exception would
not apply. Finally, if a consumer calls for hours or location
information, but the bank service representative inquires
8
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about whether there is a particular product or service the
consumer is interested in, and the consumer names, for
example, certificates of deposit, the bank may use eligibility
information it received from an affiliate to solicit the
consumer about certificates of deposit.
5. Consumer Authorization or Request. In response to an
authorization or request by the consumer to receive
solicitations. For example, if in connection with providing a
particular product, such as a mortgage, a mortgage lender
receives a specific request about homeowner’s insurance, or
in connection with completing an application for one
product, a consumer checks an authorization indicating that
it would like to receive information on another product or
from the party’s affiliates about a variety of products that
they may offer, the consumer has authorized and requested
solicitations from the company’s affiliates. However, the
consumer authorization must be an overt act by the
consumer. For example, if an online credit application has a
pre-checked box authorizing or requesting information from
the affiliates, and the consumer does not de-select the
checked box, the consumer has not authorized or requested
solicitations. Likewise, boilerplate language indicating that
by doing certain acts the consumer has authorized or
requested solicitations does not qualify for this exception.
6. Other Laws. If your compliance with the new rule
would prevent you from complying with your state
insurance laws pertaining to unfair discrimination in any
state in which you are lawfully doing business.
Again, the Regulation includes a multitude of examples
applying the exceptions. They are too lengthy and numerous
to repeat here. The examples are found in the Regulation at
__.21(d). Note that the examples all relate only to the
application of this affiliate marketing Regulation and do not
address other applicable laws, such as the FCRA affiliate
sharing rule described in Section A., above. In other words,
if a consumer exercises an opt-out under the FCRA affiliate
sharing rule described in A., above, that opt-out affects the
examples under this Regulation because the only
information that could be shared among affiliates is
information based on the affiliates’ own transactions and
experiences with the consumer.
H. The Opt-Out Notice
1. The opt-out notice must be clear, conspicuous and
concise. Clear and conspicuous means reasonably
understandable and designed to call attention to the nature
and significance of the information presented. The Agencies
note that a disclosure may be made reasonably
understandable through clear and concise sentences,
paragraphs and sections; using short explanatory sentences
and bullet lists; using definite, concrete, everyday words;
using active voice; avoiding multiple negatives; avoiding
legal and highly technical terms and avoiding imprecise
explanations. The Agencies note that a disclosure may be
designed to call attention to the nature and significance of
the information in it through using a plain language
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heading; using a typeface and size that are easy to read;
using wide margins and ample line spacing; and using
boldface or italics for key words, etc.
2. Contents of the opt-out notice. The opt-out notice must
accurately disclose the following:
a. The name of the affiliate or affiliates providing the
notice. The notice may be provided jointly by multiple
affiliates. If the affiliates share a common name then the
notice may indicate that it is being provided by multiple
companies with the “ABC name” or multiple companies in
the “ABC group or family of companies.” Affiliates can
also be named individually. If the affiliates do not share a
common name, then each affiliate or each of the common
names used by groups of affiliates must be separately
identified.
b. A list of the affiliates or type of affiliates whose
use of eligibility information is covered by the notice. The
notice may include companies that become affiliates after
the notice is provided to the consumer.
c. A general description of the types of eligibility
information that may be used to make solicitations.
d. That the consumer may elect to limit the use of
eligibility information to make solicitations to the
consumer.
e. That the consumer’s election will apply for a
specified period of time as stated in the notice, and if the
applicable time is limited, that the consumer will be allowed
to renew the election when that period expires.
f. If the notice is provided to consumers who may
have previously opted-out, that the consumer who has
chosen to limit solicitations does not need to act again until
the consumer receives a renewal notice.
g. A reasonable and simple method for the consumer
to opt-out.
The Agencies published model forms in Appendix C to the
Regulation, including several opt-out notice forms and
several opt-out renewal notice forms. Use of the model
forms is not required, however, use of the model notices
will create a safe harbor from liability for non-compliance
with the requirements that the notice must be clear,
conspicuous and concise. In addition to including the model
forms in Appendix C, the Appendix describes specific
changes that may be made to the language or format without
losing the safe harbor protection. The notice does not have
to be segregated from other notices, so that other FCRA
notices or the Gramm-Leach-Bliley Act privacy notices may
be incorporated into the affiliate marketing opt-out notice.
You can create a custom form using the model forms from
Appendix C, which are available at no charge from FIPCO
at: www.fipco.com. Appendix C is instructive and should be
reviewed before customizing the forms. The complete

Regulation, including Appendix C may be found at: http://
edocket.access.gpo.gov/2007/pdf/07-5349.pdf.
3. Joint Relationships. If two or more consumers jointly
obtain a product or service, a single opt-out notice may be
provided to the joint customers provided that any of the
joint customers may exercise the right to opt-out. Further,
the opt-out notice must explain how a direction by one of
the joint consumers will be treated. For example, the notice
must explain whether a direction by a joint consumer will
apply to all of the joint consumers or whether each joint
consumer is permitted to opt-out separately. However, if
every consumer is permitted to opt-out separately, one of
the joint consumers must be permitted to opt-out on behalf
of all of the joint consumers and the notice may not require
that all of the joint consumers exercise their separate rights
to opt-out in a single notice. Further, regardless of whether
every individual consumer is given his or her own
individual right to opt-out, you may not require all of the
joint consumers to opt-out before implementing the opt-out
direction of any one of the consumers.
I. Reasonable Opportunity to Opt-Out
The consumer must have a reasonable opportunity and a
reasonable and simple method to opt-out before you use
eligibility information that you receive from an affiliate to
make a solicitation about your products or services. The
following are examples of a reasonable opportunity to optout:
1. By Mail. A mailed opt-out notice may be provided and
the consumer is given 30 days from the date of the notice to
elect to opt-out by any reasonable means.
2.

By Electronic Means.

a. An electronic opt-out notice may be provided to
the consumer such as by posting the notice at an Internet
website at which the consumer has obtained a product or
service. The consumer must acknowledge receipt of the
electronic notice and be given 30 days after the date of
acknowledgment of receipt to elect to opt-out by any
reasonable means.
b. An e-mail opt-out notice may be provided to the
consumer where the consumer has agreed to receive
disclosures by e-mail from the person sending the notice.
The consumer must be given 30 days after the e-mail notice
is sent to elect to opt-out by any reasonable means.
3. At the Time of An Electronic Transaction. The opt-out
notice may be provided at the time of an electronic
transaction. The consumer may be required to decide as a
part of proceeding with the transaction whether to opt-out
before completing the transaction as long as there is a
simple process that the consumer may use to opt-out at that
time using the same mechanism through which the
transaction is conducted.
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4. At the Time of An In-Person Transaction. The opt-out
notice may be provided in writing to the consumer at the
time of an in-person transaction. Again, the consumer may
be required to decide as a necessary part of proceeding with
the transaction whether to opt-out as long as there is a
simple process that the consumer may use during the course
of the transaction to opt-out, such as by completing a form
requiring the consumer to write a yes or no to indicate their
opt-out preference or to check one of two boxes, one
indicating that they do wish to opt-out and one indicating
that they do not wish to opt-out.

2.

5. Include in Privacy Notice. The opt-out notice may be
included in the Gramm-Leach-Bliley privacy notices that
are provided annually. The consumer must be given a
reasonable period of time after receipt of the privacy notice
but may be required to opt-out in the same manner as the
opt-out that may be included in the privacy notice for
sharing of information.

The following are examples of delivery methods that are not
acceptable under the Regulation:

J. Reasonable and Simple Methods of Opting-Out
The following are examples of reasonable and simple
methods to opt-out:
1. Designating a check off box in a prominent position in
the opt-out form;
2. Including a reply form and a self-addressed envelope
together with the opt-out notice;
3. Providing an electronic means to opt-out, such as a
form that can be electronically mailed or processed if the
consumer agrees to the electronic delivery of information;
4. Providing a toll free telephone number the consumer
may call to opt-out; or
5. Allowing consumers to exercise all of their opt-out
rights described in a consolidated opt-out notice under
Gramm-Leach-Bliley, the affiliate sharing opt-out under the
FCRA and the affiliate marketing opt-out under the
Regulation, by a single method, such as by calling a single
toll free telephone number.
It is not permissible to require a consumer to write his or her
own letter, to call or write to obtain a form to opt-out rather
than including the form with the notice or to require a
consumer who receives electronic notices to opt-out solely
by paper mail or by visiting a different website without a
specific link to that site.
K. Delivery of Opt-Out Notice
The opt-out notice must be provided so that each consumer
can reasonably be expected to receive actual notice. The
following are examples of reasonable means of delivering
opt-out notices:
1. Provide the notice electronically in compliance with the
Federal E-sign Act;
10
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Hand deliver the notice;

3. Mail a printed copy of the notice to the last known
mailing address of the consumer;
4. Provide a notice by e-mail to a consumer who has
agreed to receive e-mail notifications;
5. Post the notice on the Internet website at which the
consumer obtained a product or service electronically and
require the consumer to acknowledge receipt of the notice.

1. Posting a notice at a branch or office or publishing in
the general notice section of a newspaper;
2. Sending the notice via e-mail to a consumer who has
not agreed to receive electronic disclosures by e-mail from
the affiliate providing the notice; or
3. Posting the notice on an Internet website without
requiring the consumer to acknowledge receipt of the
notice.
L. Scope and Duration of the Opt-Out
If the consumer establishes a continuing relationship with
you or your affiliate, you may create an opt-out notice that
applies to eligibility information obtained in connection
with a single continuing relationship or multiple continuing
relationships that the consumer establishes with you or your
affiliates or any other transaction between the consumer and
you or your affiliates. The key is that you must describe in
the notice all of the relationships covered by the opt-out. If
there is no continuing relationship between the consumer
and you or your affiliate, such as if the consumer uses your
affiliate’s ATM to withdraw cash or purchase a cashier’s
check or money order in an isolated transaction, or a credit
application is denied, and you or your affiliate obtain
eligibility information about the consumer in connection
with that transaction, the opt-out notice provided to the
consumer may only apply to eligibility information from
that transaction. If an opt-out notice is provided in
connection with information from an isolated transaction,
and the consumer later establishes a continuing relationship,
such as opening a deposit or investment account, or
obtaining a loan, and you intend to make solicitations based
on shared information, a new opt-out notice would need to
be provided to that consumer.
Affiliates may give the consumer different alternatives for
opting-out. For example, the consumer may have the
opportunity to prohibit solicitations from certain types of
affiliates but not other types of affiliates, as long as all are
covered by the notice. In addition, the consumer could elect
to prohibit solicitations based on certain types of
information but not on other types of information or may
elect to prohibit solicitations by certain methods of delivery
but not other methods of delivery. However, in all cases
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where an opt-out notice is provided, one of the alternatives
must allow the consumer to prohibit all solicitations from all
of the affiliates that are covered by the notice.
A consumer’s opt-out must be effective for a minimum
period of 5 years, beginning when the consumer’s opt-out
election is received and implemented. Opt-out periods may
be longer than 5 years (or permanent) at the provider’s
discretion. The consumer may of course subsequently
revoke or waive that opt-out time period, if the revocation is
done in writing. A consumer’s right to opt-out may not be
limited or expire. The consumer may opt-out at any time
following receipt of the notice.
There is a special rule for notice following termination of all
continuing relationships. If all continuing relationships with
you or your affiliate are terminated, and the consumer
subsequently establishes another continuing relationship
with you or your affiliate, a new notice would be required
before the consumer’s eligibility information may be used
to make a solicitation. Regardless of what the consumer
chooses to do with regard to the new relationship, that
decision would not alter or override a prior opt-out election
by the consumer obtained in connection with the terminated
relationship. The notice relating to the new relationship
must at a minimum apply to eligibility information obtained
in connection with the new continuing relationship.
M. Renewal of Opt-Out
After the opt-out period expires, solicitations to that
consumer who previously opted-out may not be based on
eligibility information received from an affiliate unless the
consumer has been given a renewal opt-out notice
complying with all the requirements applicable to the
original notice and a new opportunity and reasonable and
simple method to renew the opt-out (unless one of the
exceptions described above applies.)
Generally, the renewal opt-out notice requirements are the
same as those applicable to the original opt-out notice. The
renewal notice must also be effective for at least 5 years, but
affiliates may chose to create a longer effective time for any
opt-out notice that is exercised. The renewal notice must be

provided by the affiliate that provided the previous opt-out
notice (or the successor of that affiliate). If the prior opt-out
notice was provided jointly, then the new renewal notice
may be provided jointly from two or more members of the
affiliated group or companies (or their successors) that
provided the previous opt-out notice. The general
requirements that the renewal notice must be clear,
conspicuous and concise and provide for a reasonable
opportunity and a reasonable and simple method to opt-out
are likewise applicable to the renewal notice. The renewal
notice must include the name of the affiliate providing the
notice, the list of affiliates whose eligibility information is
covered by the notice, and the general types of eligibility
information that may be used. These are the same content
rules as for the original notice. However, in addition, the
notice must include information telling the consumer: (a)
that the consumer previously elected to limit the use of
eligibility information to make solicitations to the
consumer; (b) that the consumer’s election has expired or is
about to expire; and (c) that the consumer may elect to
renew the consumer’s previous election.
N. Time to Provide the Renewal Notice
Renewal notices must be provided either: (a) a reasonable
period of time before the expiration of the out-opt; or (b)
anytime after the expiration of the opt-out but before a
solicitation that could be prohibited by the expired opt-out is
made to the consumer. The renewal notice may be included
with the last annual Gramm-Leach-Bliley privacy notice
provided to the consumer before expiration of the opt-out
period. However, if a renewal notice is sent to the consumer
and the consumer does not opt-out, the consumer’s failure
to opt-out does not shorten the expiration of the original
opt-out period.
Anyone who has read this far in this Article is aware that
this is a long and detailed Regulation. The supplemental
material published with the Regulation provides even more
information. A copy of the Regulation and supplementary
information may be found in Federal Register, Vol. 72,
No. 215, November 7, 2007, at: http://
edocket.access.gpo.gov/2007/pdf/07-5349.pdf.

REGULATORY SPOTLIGHT
FRB Issues Final Rule to Update FRB Address
for Adverse Action Notices.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule on Regulation B to update the
address where questions should be directed concerning
creditors for which FRB administers compliance with the
regulation. Under section 202.9 of Regulation B,
notification given to an applicant when adverse action is
taken must contain the name and address of the federal

agency that administers compliance with respect to the
creditor. Appendix A of Regulation B contains the names
and addresses of the enforcement agencies where questions
concerning a particular creditor shall be directed. In
September 2007, FRB established a centralized Federal
Reserve Consumer Help Center (Help Center) for receiving
inquiries about creditors for which FRB enforces Regulation
B. Although this change was effective 10/29/2007, creditors
have until 10/01/2008, to include the new name and address
on their adverse action notices. The amendment being made
in this notice does not affect that requirement. The address
July 2008
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This month’s “Special Focus” contains an article on WBA’s recent meeting with FDIC officials. Next, read “Regulatory
Spotlight” for information on a Regulation Z final rule. Then turn to “Compliance Notes” for warning regarding a pyramid
scheme which has affected persons in many states including Wisconsin.

SPECIAL FOCUS
WBA Meeting with FDIC Highlights
Compliance Issues.
Notice 2008-9
Sylvia Plunkett, FDIC – Chicago Regional Director for the
Division of Supervision and Consumer Protection, and the
three Field Supervisors for Wisconsin, met with the WBA
Board of Directors on June 18 to discuss concerns about
how the changing economy has affected bank examinations,
and review the top compliance violations for the state.
Regional Director Plunkett stated that “we are facing
challenging times for the rest of this year and into the next.”
While she indicated that Wisconsin is on the better side of
the region as compared to some of the other states, she
reiterated that the more bankers and the FDIC can have an
open dialogue, the better it is for everyone to work through
any issues or problems. The FDIC – Chicago region is
comprised of Wisconsin, Illinois, Indiana, Kentucky,
Michigan and Ohio.
Plunkett further stated that Wisconsin banks are weathering
the economic downturn better than their peers in the
Midwest, but regulators remain concerned about the rapid
deterioration of credit quality and liquidity. Unfortunately,
the number of “problem banks” out of the 223 the agency
regulates in Wisconsin and the Upper Peninsula is growing.
The regulators particularly noted that they have seen a
drastic increase in the number of “3-rated” banks as
compared to prior years. Downgraded commercial real
estate loans, loan participation problems, poor oversight by
a bank’s board and management, margin pressure and an
uptick in mortgage and appraisal fraud were cited as
reasons. She further noted that Wisconsin banks have been
particularly affected by downgrades in the commercial real
estate market.
At the time of the WBA Board meeting with the FDIC,
there had been four bank failures in the U.S. and the FDIC

was expecting more. Of course, since then, we have seen
the failure of IndyMac Bank and three others in Arizona,
California and Florida.
It is important to note that the FDIC cited the following
factors as common denominators of either failed or “near
miss” institutions: rapid growth, excessive concentration
and out-of-territory lending. As a result of the current state
of the economy and the banking industry, the FDIC has
responded by shifting exam focus away from BSA (Bank
Secrecy Act) violations toward credit quality, and further
scrutinizing loan classifications.
Nonetheless, FDIC also reported declining compliance
ratings in Wisconsin, which it attributed to inadequate
training, a lack of sufficient internal controls and
monitoring, lax auditing, and inadequate time and resources
devoted to compliance. In fact, the FDIC said that for the
Chicago region, compliance violations in Wisconsin
equaled 50 percent of the entire region’s civil money
penalties. As a result, the FDIC will continue to pay close
attention to compliance in Wisconsin.
Specifically, the FDIC noted the following top compliance
violations:
• Regulation CC (especially delayed availability of
deposits for large items, cashier’s checks and credit
card convenience checks).
• Regulation Z (e.g. incorrect disclosure of prepaid
finance charges on HELOCs, or incorrect APR
disclosure on discounted ARM products).
• Flood insurance (in particular, FDIC reported seeing a
lot of pattern violations).
• Regulation B.
• Regulation DD (particularly advertising using the
Internet or online banking).
FDIC also identified the following as emerging compliance
issues:
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• UDAP (Unfair and Deceptive Acts and Practices –
notable in advertising and overdraft line of credit
products).
• Repurchase agreements and sweep accounts.
• Reverse mortgage products, particularly those which
rely on a third party relationship and in which the bank
is simply taking in the compensation received and not
paying attention to the documentation and compliance
issues.
There was also some time spent discussing banks’
involvement with loan participations. The FDIC noted that
a purchasing bank essentially should treat the loan

participation as if it is an in-house loan, reviewing the
documentation to make sure it is complete, underwriting the
loan to make sure the credit is justified, and monitoring the
loan while it is active to make sure conditions have not
changed that would adversely affect the collateral or the
potential repayment of the loan.
On a more positive note, the FDIC representatives stated
that Wisconsin banks generally have good management
teams, solid capital, low loan losses and no subprime
lending programs. In particular, it was noted that Wisconsin
is also doing very well with CRA compliance, especially
compared to the rest of the nation.

REGULATORY SPOTLIGHT
Agencies Issue Proposed Rule on Risk-Based
Capital Guidelines and Capital Adequacy
Guidelines.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
have issued a proposed rule on a new risk-based capital
framework (standardized framework) based on the
standardized approach for credit risk and the basic indicator
approach for operational risk described in the capital
adequacy framework titled “International Convergence of
Capital Measurement and Capital Standards: A Revised
Framework” (New Accord) released by the Basel
Committee on Banking Supervision. The standardized
framework generally would be available, on an optional
basis, to banks, bank holding companies, and savings
associations (banking organizations) that apply the general
risk-based capital rules. Comments must be received by
10/27/2008. Copies of the proposed rule may be obtained
from WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 73, No. 146, 07/29/2008, 4398244060.

Agencies Issue Guidance on Supervisory
Review Process of Capital Adequacy Related to
Implementation of Basel II Advanced Capital
Framework.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
have published a guidance regarding the supervisory review
process for capital adequacy provided in the Basel II
advanced approaches final rule, which was published in the
Federal Register on 12/07/2007 (advanced approaches final
rule). The supervisory review process described in the
guidance: (1) outlines the Agencies’ standards for satisfying
the qualification requirements provided in the advanced
approaches final rule; (2) addresses the limitations of the
minimum risk-based capital requirements for credit risk and
operational risk; (3) ensures that each institution has a
rigorous process for assessing its overall capital adequacy in
relation to its risk profile and a comprehensive strategy for
maintaining appropriate capital levels; and (4) encourages
each institution to improve its risk identification and
measurement techniques. The supervisory guidance applies
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The month’s “Special Focus” contains a timely article which provides updated information on protecting business and public
deposits. Next, “Regulatory Spotlight” contains information on the establishment of the Federal Housing Finance Agency.
Finally, check “Compliance Notes” for a reminder on impending mandatory compliance dates for two FACT Act rules.

SPECIAL FOCUS
Protecting Business and Public Deposits in
Wisconsin
Notice 2008-10
Many bankers regularly field questions about how business
and public deposits are insured in Wisconsin by both their
auditors and local municipalities. Business deposits may be
protected in many ways. Likewise, public moneys deposited
by governmental units in public depositories receive
protection in a variety of ways. This article will review
options available for financial institutions and their business
and public depositors to protect their deposits.
It is important to note that a history of bank failures in
Wisconsin is almost non-existent. Other than the closure of
the First National Bank of Blanchardville due to fraud in
May, 2003, the most recent failure prior to that was Strong’s
Bank of Dodgeville, which failed in 1985. From there, you
have to go back to around 1973 when a bank in Algoma
failed. The likelihood of massive bank failures in
Wisconsin, given this history and the strength of banking
regulation in this state, is minimal at best.
FDIC Insurance Availability
Business Deposits
Business deposit accounts held at an FDIC insured financial
institution are insured under the FDIC deposit insurance
ownership category of “Corporation/Partnership/
Unincorporated Association accounts.” To qualify for
deposit insurance coverage under this category, FDIC
requires that a corporation, partnership, or unincorporated
association be engaged in an “independent activity,”
meaning that the entity is operating primarily for some
purpose other than to increase insurance coverage. Deposits
owned by a corporation, partnership, or unincorporated
association are insured up to $100,000, separately from the
personal accounts of the entity’s stockholders, partners, or
members.
FDIC defines a “corporation” as an organization that is
incorporated under the laws of the state in which it is

located and includes both those operated for-profit and
those that are not-for-profit. This definition also includes
LLCs, Subchapter S corporations, and professional
corporations (PCs). A “partnership” is defined by FDIC as
an association of two or more persons or entities formed to
carry on, as co-owners, an unincorporated business for
profit. Both “corporations” and “partnerships” must be valid
under state law to receive insurance coverage that is
separate from any insurance coverage that the owners,
officers or partner of the business might otherwise receive.
Lastly, FDIC defines an “unincorporated association” as an
association of two or more persons formed for some
religious, educational, charitable, social or other noncommercial purpose. Examples of an unincorporated
association could include: churches and other religious
organizations; community and civic organizations; and
social clubs.
Accounts that are owned by the same corporation,
partnership, or unincorporated association but designated
for different purposes are not separately insured. For
example, if a corporation has divisions that are not
separately incorporated, funds deposited by those divisions
are not separately insured, but would be added to any other
deposit accounts of the corporation and the total insured up
to $100,000. FDIC also clarifies that the number of partners,
members or signatories that a corporation, partnership or
unincorporated association has does not affect deposit
insurance coverage.
An important distinction in FDIC deposit insurance
ownership categories for business deposits is the treatment
of a sole proprietorship account. FDIC defines a sole
proprietorship as a business wholly owned by one person, in
contrast to a business that is incorporated or owned by a
partnership. Accounts of a sole proprietorship are not
covered under FDIC’s Corporation/Partnership/
Unincorporated Association account ownership category.
Instead, sole proprietorship accounts are insured as the
single accounts of the owner. Deposits held by a sole
proprietorship are added to any other single accounts of the
owner, and the total is insured up to $100,000.
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Public Deposits
The FDIC will insure what it calls “public unit accounts.”
These are defined as funds owned by cities, counties, states
or other government entities of the United States that are
deposited by an official custodian. Insurance coverage of a
public unit account differs from that of a corporate or
individual account in that the coverage extends to the
official custodian of the funds, rather than the public unit
itself. Each official custodian of time and savings deposits
(including interest-bearing NOW accounts) of a public unit
is insured up to $100,000. Additionally, demand deposits
maintained in an insured institution in the same state as the
public unit are separately insured up to $100,000.
Consequently, the same official custodian may receive up to
$200,000 in FDIC insurance coverage - $100,000 in time
and savings deposits and $100,000 in demand deposits.
Public unit funds maintained in any out-of-state institution,
whether time, savings or demand deposits, are limited to a
maximum of $100,000 per official custodian. One person
may serve as official custodian of more than one public unit.
Also, a public unit may be served by two or more official
custodians, all of whom would merit separate insurance
coverage for the funds in their control. The official
custodian must have plenary authority, including control,
over the funds owned by the public unit. Similarly, if the
exercise of authority or control over the funds of a public
unit requires action by or the consent of two or more
“custodians,” they will be treated as one official custodian
for the purpose of deposit insurance. If a public unit has
political subdivisions, the funds of each subdivision will be
separately insured if each subdivision was created under
express authorization of law, has some functions of
government delegated to it by law, and can exercise
exclusive control over funds for its exclusive use. Finally,
the institution’s deposit account records must indicate that
the account contains funds of a public unit.

deposits. While there is no longer a separate fund, an
appropriation not to exceed $400,000 above the amount of
deposit insurance provided by the FDIC, may be made to
any public depositor for losses of the public depositor in any
individual public depository in accordance with state law.
Such appropriations are available until the fund is
exhausted. As of June 30, 2008, the balance of the Public
Deposit Guarantee Fund in Wisconsin was just under $39
million. Balance information for this fund may be obtained
from the State Treasurer.
“Public depositor” is defined in Sec. 34.01(4), Wis. Stats. It
means the state or any county, city, village, town, drainage
district, power district, school district, cooperative
educational service agency, sewer district or any
commission, committee, board or officer of any
governmental subdivision of the state or any court of this
state, a corporation organized under § 39.33, Wis. Stats., (a
corporation created by the higher educational aids board), or
the housing and economic development authority if the
authority elects to be bound by Ch. 34, which deposits any
moneys in a public depository.
“Public depository” is defined in Sec. 34.01(5), Wis. Stats.
It means a national or state bank, federal or state credit
union, federal or state savings and loan association, savings
and trust company, or federal or state savings bank, which
receives or holds public deposits, or the local government
pooled-investment fund.
Coverage under state law is limited to $400,000 per public
depositor and per public depository. There is nothing in our
state law similar to the FDIC’s “official custodian” rule
whereby a municipality that maintains several different
accounts at a bank by different official custodians for
several different purposes may be fully covered by deposit
insurance. Also, deposit account coverage at the state level
will not exist once the present balance in the state Public
Deposit Guarantee Fund is completely exhausted.

Public Deposit Guarantee Fund
Pledging the Institution’s Assets
Beyond FDIC coverage, the State of Wisconsin also
provides limited protection for public depositors only. A
1985 Act prospectively abolished the state’s Public Deposit
Guarantee Fund by providing that only the current balance
in the fund may be used for the payment of losses of public

This option, which is available only for public deposits,
arose from the1985 law that prospectively abolished the
state’s Public Deposit Guarantee Fund. That law also made
it possible for a public depository, as a means of protecting

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2008 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Rose Oswald Poels, Kristine Cleven and Heather MacKinnon. Editor: Jodi Zieske Subscription
Rates: $195/one year for members; $50 for section members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
wbalegal@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at: www.wisbank.com.

2

September 2008

WBA COMPLIANCE JOURNAL
public deposits above the level of insurance available, to
secure public deposits with assets of the public depository.
Under § 34.07, Wis. Stats., a surety bond or other security
may be required of or given by any public depository for
any public deposits that exceed the amount of deposit
insurance provided by federal and state government. WBA
has forms available for this purpose.
An institution wishing to pledge assets to collateralize
public deposits must first execute the Public Deposits
Security Agreement (WBA 104 (7/00)). This form grants
the public depositor a security interest in the collateral
identified on the Collateral Register (WBA 104A (7/00)),
attached to the Security Agreement. The collateral must be
identified on the Collateral Register. Always attach a
completed Collateral Register to the Security Agreement.
The collateral secures the repayment of public deposits to
the extent “the amount of such deposits exceeds deposit
insurance provided by the Federal Deposit Insurance
Corporation plus $400,000….”
The Security Agreement was drafted to accommodate
collateral consisting of securities (e.g., U.S. treasury bills,
notes or bonds). It was not drafted to accommodate a
security interest in a pool of collateral. The Security
Agreement also addresses the issues of substitution and
withdrawals of collateral.
Revised Article 8 (and the conforming changes to Article
9), which was effective on July 1, 1998, significantly
changed the rules for taking and perfecting security interests
in investment property, including stocks, bonds, shares in
mutual funds and other securities. The Article 8 changes
necessitated changes to the municipal forms allowing an
institution to pledge assets to secure public deposits and to
the way in which such security interests are perfected.
Under Revised Article 8, secured creditors perfect their
security interests in investment property by taking “control”
of the investment property. A secured creditor takes control
of investment property by either taking possession of it or, if
the investment property is in the possession of a third party
(the “Intermediary”), having the ability to order the
Intermediary to follow the secured creditor’s exclusive
instructions. The Intermediary’s agreement to follow the
secured creditor’s exclusive instructions is contained in the
Public Deposits Control Agreement form (WBA 105 7/00)).
The form states that the secured creditor, who in this case is
the public depositor not the institution, can exercise
exclusive control over the Collateral if there is an event of
default by the bank in its agreements with the public
depositor. This Control Agreement should be executed by
all the parties at the same time the securities are pledged by
the institution to the public depositor.
WBA provides a form for the institution to use for the
purpose of substituting collateral as and to the extent
permitted by the Security Agreement and Control
Agreement. This form is the Notice of Substitution of
Collateral (WBA 106 (8/00)). All forms referenced above

may be ordered by calling FIPCO® customer service at
800/722-3498 or online at www.fipco.com.
Finally, while financial institutions may wish to offer a
pledge of an institution’s assets as a means to protect a
business customer’s deposit balances beyond FDIC
insurance coverage, the law prohibits this except in
connection with public deposits, as described above.
Excess Deposit Products
For an additional means of providing greater protection for
most types of deposit accounts, financial institutions may
also consider providing expanded insurance coverage
through various excess deposit insurance or bond products
provided by WBA endorsed vendor BancInsure®. For more
information on BancInsure products, contact BancInsure’s
Jeff Otteson at 608/441-1244 or jotteson@bancinsure.com.
The Certificate of Deposit Account Registry Service
(CDARS®) offered by Promontory Interfinancial Network,
LLC may be another option to consider. For more
information about CDARS, contact Promontory’s Steve
Skinner at 703/292-3445 or skinner@promnetwork.com.
Institutions should evaluate the impact of offering such
services and ensure that any regulatory prerequisites are
met. For instance, FDIC takes the position that funds
gathered from the reciprocal CDARS program are
considered funds subject to the law governing brokered
deposits. FDIC generally limits the use of brokered deposits
by insured institutions that are not “well capitalized”. FDIC
may, on a case-by-case basis and upon application by an
“adequately capitalized” insured depository institution,
waive the prohibition on the acceptance, renewal or rollover
of brokered deposits. Therefore, an institution wishing to
participate in the CDARS program will need to determine
its capitalization status. More information regarding FDIC’s
brokered deposit rules may be found at 12 CFR 337.6.
Repurchase Agreements
Another method by which business and public deposits may
be protected is through a repurchase agreement. This is an
agreement between the financial institution and its customer
to transfer or “sweep,” at specified intervals, a specified
amount of the customer’s deposit balances from the
customer’s FDIC insured deposit account into an investment
account to purchase non-insured securities. Typically, the
investments purchased under the agreement are direct
obligations of the United States government or its agencies.
U.S. obligations are backed by the full faith and credit of the
United States and, therefore, are deemed a safe investment.
WBA produces repurchase agreement forms that
accommodate transactions involving only direct obligations
of the U.S. and its agencies. These forms may be ordered by
calling FIPCO customer service at 800/722-3498 or online
at www.fipco.com. Repurchase agreements are complex and
require detailed tracking and disclosure requirements; thus,
an institution’s legal counsel should be consulted when
creating and implementing such a process.
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Conclusion
Financial institutions have a number of ways to provide
deposit protection for their business and public depositors.
One of the strongest ways is the underlying strength and

soundness of the institution itself. As such, bankers are
reminded to be certain to include in their discussion the
strength and soundness of their own institution and to
remind customers that Wisconsin banks as a whole are
strong.

REGULATORY SPOTLIGHT
FHFA Issues Notice of Establishment.

FRB Issues Final Rule on Regulation CC.

The Federal Housing Finance Agency (FHFA) has issued a
notice to announce the establishment of a new independent
agency. Division A of the Housing and Economic Recovery
Act (Act), titled the Federal Housing Finance Agency
(FHFA) has been established on the date of enactment,
07/30/2008. The Act also provides for the abolishment of
the Office of Federal Housing Enterprise Oversight
(OFHEO) and the Federal Housing Finance Board (FHFB)
one year after the date of enactment. FHFA is an
independent agency of the federal government. Regulations
of FHFA will be found in 12 CRF chapter XII, parts 12001299. FHFA has regulatory authority over the Federal
National Mortgage Association (Fannie Mae), the Federal
Home Loan Mortgage Corporation (Freddie Mac), the
Federal Home Loan Banks and the Bank System’s Office of
Finance. The establishment of FHFA strengthens the
nation’s housing finance system. The new regulator has the
authorities necessary to enhance oversight of Fannie Mae,
Freddie Mac, and the Federal Home Loan Banks, all vital
components of the nation’s secondary mortgage markets.
Copies of the notice may be obtained from the Association
office or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 73, No. 175, 09/09/2008, 52356.

The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule that amends appendix A of
Regulation CC to delete the reference to the Cincinnati
branch office of the Federal Reserve Bank of Cleveland and
to reassign the Federal Reserve routing symbols currently
listed under that office to the head office of the Federal
Reserve Bank of Cleveland. This will assist banks in
identifying local and nonlocal checks for funds availability
purposes, when on 10/18/2008, the Reserve Banks transfer
the check-processing operations from the Cincinnati branch
office of the Federal Reserve Bank of Cleveland to the head
office of the Federal Reserve Bank of Cleveland. Early
notice also will enable affected banks to amend their
availability schedules and related disclosures if necessary
and provide their customer with notice of these changes.
The final rule is effective 10/18/2008. Copies of the final
rule may be obtained from the Association office or viewed
at: www.gpoaccess.gov/fr/index.html. Federal Register,
Vol. 73, No. 157, 08/15/2008, 47817-47818.

Agencies Issue Annual Report on Accounting
and Capital Standards Among Federal
Banking Agencies.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
have issued a report on the differences in accounting and
capital standards among the federal banking Agencies. The
report, which covers differences existing as of 12/31/2007,
is the sixth joint annual report to be submitted pursuant to
the Act. Since the Agencies filed their first report in 1990,
each has acted in concert to harmonize account and capital
standards to eliminate as many differences as possible.
Copies of the report may be obtained from the Association
office or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 73, No. 166, 08/26/2008, 5032650329.
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FRB Issues Proposal on Regulation S.
FRB has issued a proposed rule which would amend
Subpart A of Regulation S, which implements the
requirement under the Right to Financial Privacy Act
(RFPA) that FRB establish the rates and conditions under
which payment shall be made by a government authority to
a financial institution for assembling or providing financial
records pursuant to RFPA. The proposed amendments
update the fees to be charged and take account of recent
advances in electronic document productions. In the twelve
years since the last revision, FRB has observed two
significant changes that now require further amendments to
Regulation S. First, increases in salary and benefits have
caused the fees chargeable for reproducing financial records
to become outdated. Furthermore, in recent years, the
production of electronically stored information during
investigations and in litigation has become increasingly
common. Many government agencies now prefer to receive
information in digital formats, thereby easing handling and
analysis. Consequently, the amendments proposed are
intended to update the existing rates to be paid and provide
a reimbursement scheme that more accurately reflects the
costs of producing electronically stored information in
digital formats. Comments must be submitted on or before
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Given the unprecedented events of the past month, this issue is literally packed with information. First read the “Special
Focus” article highlighting several changes to FDIC deposit insurance coverage. Next, turn to “Regulatory Spotlight” for
several time-sensitive FDIC proposals relating its Temporary Liquidity Guarantee Program, and Assessment Rates. Finally,
check “Compliance Notes” for a notice concerning recently released exam procedures for FACT Act identity theft rules.

SPECIAL FOCUS
Recent FDIC Insurance Changes
Notice 2008-11
There have certainly been a lot of changes over the last
several months affecting the banking industry. In a separate
move from the Treasury’s Capital Purchase Program, the
Federal Deposit Insurance Corporation (FDIC) recently
announced its own Temporary Liquidity Guarantee Program
designed to restore capital flows to the consumers and
businesses that form the core of our economy. One
component of the FDIC’s Temporary Liquidity Guarantee
Program (Program) provides unlimited FDIC insurance
coverage for monies in participating, eligible financial
institutions that are held in non-interest bearing demand
deposit transaction accounts with unlimited rights of
withdrawal through December 31, 2009. This article is
intended to review that component of the FDIC’s Program,
as well as other recent changes made to FDIC deposit
insurance coverage.
Basic Insurance Limit Increased
Effective with the passage of the Emergency Economic
Stabilization Act of 2008 (EESA) on October 3, 2008, the
FDIC’s basic insurance limit was raised temporarily from
$100,000 to $250,000 through December 31, 2009. This
increase applies to all account categories other than certain
retirement accounts, like IRAs, which already were at
$250,000 of FDIC insurance coverage. After December 31,
2009, the basic limit (technically known as the Standard
Maximum Deposit Insurance Amount or “SMDIA”) will
return to $100,000 for all account categories other than
certain retirement accounts which will continue remain at its
prior $250,000 limit.
Revocable Trust Account Requirements
Approximately one week prior to the passage of EESA,
FDIC adopted an interim rule intending to simplify and
modernize its deposit insurance rules for revocable trust
accounts. Revocable trust accounts cover both informal trust
accounts (such as payable on death accounts) and formal
trust accounts (such as revocable living trust accounts). The

main goal of the interim rule is “to make the rules easier to
understand and apply, without decreasing coverage
currently available for revocable trust account owners.”
While this goal may not ideally be accomplished in every
fact pattern, the interim rule is helpful in several ways. The
interim rule is effective September 26, 2008; however,
FDIC is requesting comments on the rule and those must be
received by FDIC no later than December 1, 2008.
The first change made by the interim rule is to eliminate the
“qualifying beneficiary” requirement with a new definition
of eligible “beneficiary” that is broader and simpler. The
new definition of “beneficiary” is a natural person (who is
alive), a charitable organization and other non-profit entities
recognized as such under the Internal Revenue Code of
1986. Where the interest among all eligible beneficiaries is
equal, the formula for calculating the insurance coverage
amount for all revocable trust account balances remains the
same: [number of owners] x [number of different eligible
beneficiaries] x [the SMDIA (which is currently $250,000)].
If the revocable trust account has aggregate balances
exceeding five times the SMDIA (or $1,250,000 through
December 31, 2009) and names more than five different
eligible beneficiaries that will receive unequal amounts, the
rule is more complicated. In these instances, the maximum
revocable trust account coverage for the account owner will
be the greater of either: i) five times the SMDIA, or ii) the
aggregate amount of the ownership interests of each
different eligible beneficiary named in the trusts, to a limit
of the SMDIA per different eligible beneficiary. The second
half of this formula has deeper meaning than what appears
on the surface. In fact, the formula incorporates aspects
from the rule that predates the interim rule, as more fully
discussed below.
In training materials provided by FDIC, the formula is
phrased differently than that in the interim rule purportedly
in an attempt to clarify the real calculation. In FDIC’s
PowerPoint materials, the calculation under the interim rule
is described as: “The coverage is the greater of computing
the amount using the old rule or $1,250,000 (5 times the
current SMDIA)”. What is the “old rule”? The following
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example, using all eligible beneficiaries, will illustrate the
old rule.
Beneficiary 1 = $500,000
Beneficiary 2 = $150,000
Beneficiary 3 = $250,000
Beneficiary 4 = $225,000
Beneficiary 5 = $175,000
Beneficiary 6 = $200,000
Total:
$1,500,000
Calculation under the old rule is $500,000/$1,500,000 =
33 1/3 %. $250,000 (current SMDIA) is then divided by
33 1/3 % = $750,000. The deposit insurance coverage is the
greater of computing the amount allocated to each
beneficiary under the old rule or $1,250,000. Therefore, the
coverage for this example is $1,250,000.
WBA urges bankers to thoroughly review FDIC’s
PowerPoint (found at: http://www.fdic.gov/news/news/
financial/2008/fil08085a.ppt), particularly slide 37 which
contains an even more complex fact pattern, to fully
understand the old rule calculation for determining deposit
insurance coverage on revocable trust accounts.
For informal revocable trust accounts (e.g. POD accounts),
the beneficiaries must be specifically named in the deposit
account records at the insured institution and “POD” or
other testamentary intent must be in the account title of the
informal revocable trust account. The marking of a box or
other designation on a signature card is not sufficient. These
provisions are not new. For example, if an individual has an
account with a POD designation naming an eligible
beneficiary, the title on the signature card must read “Jane
Doe POD” in order for that account to be separately insured
as a revocable trust account.
Where a revocable trust account is established by more than
one owner, the respective interest of each account owner
follow the rules set forth above depending on the aggregate
account balances and the number of eligible beneficiaries.
It should be noted that, unlike informal revocable trusts, the
institution’s deposit account records for formal revocable
trusts are not required to name beneficiaries or their
respective interests in trust assets, nor is there a requirement
to maintain the trust document in the institution’s files.

Again, these provisions have not changed. And, in fact,
WBA generally discourages institutions from reviewing or
maintaining trust documents in their files, as discussed
below.
On a related note, WBA has learned of a communication
being circulated by another organization regarding FDIC’s
interim rule on revocable trust account insurance coverage.
The communication states that financial institutions can
keep a copy of a formal trust agreement with little potential
liability to the institution due to that rule’s elimination of
both the requirement for qualified beneficiaries and the
defeating contingencies provision, and the statutory
protection provided by sec. 701.19(11), Wis. Stats. WBA
strongly disagrees with this statement and is extremely
concerned that adopting the suggested practice of
maintaining a trust agreement in its files potentially exposes
the institution to a high degree of liability which could, in
most cases, be avoided.
Sec. 701.19(11), Stats., states “With respect to a 3rd person
dealing with a trustee or assisting a trustee in the conduct of
a transaction, the existence of trust power and its proper
exercise by the trustee may be assumed without inquiry.
The 3rd person is not bound to inquire whether the trustee
has power to act or is properly exercising the power; and a
3rd person, without actual knowledge that the trustee is
exceeding the trustee’s powers or improperly exercising
them, is fully protected in dealing with the trustee as if the
trustee possessed and properly exercised the powers the
trustee purports to exercise. A 3rd person is not bound to
assure the proper application of trust property paid or
delivered to the trustee.” (Emphasis added.)
Maintaining a trust agreement in the institution’s files likely
places the entire institution, not just a particular department,
in the position of having actual knowledge of the trustee’s
authority. When an institution has actual knowledge of the
trustee’s authority, the institution cannot avail itself of the
protections provided under sec. 701.19(11), Wis. Stats.
Thus, in order to protect itself in such circumstances from
exposure to liability in dealing with a trustee, the institution
would need to be sure that every transaction, inquiry and
other dealing the trustee engages in which involves the
institution is within the scope of the trustee’s authority. If
the institution fails to do so and the trustee exceeds or
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improperly exercises his or her authority under such
circumstances, the institution could be liable to the trust’s
beneficiaries should they experience harm or loss resulting
from the trustee’s actions (or inaction).
While WBA understands that there are some limited
circumstances where it may be necessary for the institution
to have actual knowledge of the trustee’s authority (e.g. the
institution has a trust department or upon advice of legal
counsel), in most instances an institution need not have
such knowledge. Therefore, WBA continues to recommend
the institution consider, as a matter of general practice, to
avail itself of the protections provided in sec. 701.19(11),
Stats., by not reviewing or maintaining trust documents,
unless otherwise advised by legal counsel.
More information about FDIC’s interim rule on revocable
trust account deposit insurance may be found in Federal
Register, Vol. 73, No. 190, 09/30/2008, 56706-56712 at
www.gpoaccess.gov/fr/index.html, and in FIL-99-2008 at
www.fdic.gov/news/news/financial/2008/fil08099.html.
Special Rule for Non-Interest Bearing Transaction
Deposit Accounts
One component of FDIC’s Temporary Liquidity Guarantee
Program, announced October 14, is providing full deposit
insurance coverage for all non-interest bearing transaction
deposit accounts regardless of whether an individual or an
entity (including a municipality) owns that account. FDIC
defines a “non-interest bearing transaction deposit account”
as a transaction account on which the insured depository
institution pays no interest and does not reserve the right to
require advance notice of intended withdrawals. There are
special provisions for sweep accounts in the interim rule.
This unlimited coverage will continue for all participating
institutions through December 31, 2009.
FDIC has set forth specific required disclosures for those
participating and not participating in the Program. First,
FDIC intends to publish on its website, a list of the eligible
entities that have opted out of the transaction account
guarantee program. In its comment letter, WBA plans on
objecting to this disclosure.
Second, insured depository institutions must post a
prominent notice in the lobby of its main office and in each
branch clearly indicating whether or not the entity is
participating in the Program. If an insured depository
institution is participating in the Program, the notice must
also state that funds held in non-interest bearing transaction
accounts at the entity are fully insured by FDIC. If the
institution uses sweep arrangements or takes other actions
that result in funds being transferred or reclassified to an
interest-bearing account or non-transaction account,
additional special disclosures are required.
All disclosures must be provided in simple, readily
understandable text and must be in place by December 1,
2008. Prior to that date, eligible entities should provide

adequate disclosures of the substance described above in a
commercially reasonable manner.
All insured depository institutions were automatically
considered participating in this Program as of October 14
until the earlier of such institution opting out of the Program
or November 12. After November 12, if an institution has
not previously opted out of the Program, then the institution
will be deemed to be participating in this component of the
Program and fees will be applied. As of the date of printing,
FDIC has not provided specific details or a form for
institutions wishing to opt out of the program.
For participating institutions, a 10 basis point surcharge on
the institution’s current assessment rate will be applied to
deposits not otherwise covered by the existing deposit
insurance limit of $250,000. Fees for the 10 basis point
surcharge on the non-interest bearing transaction accounts
over $250,000 will be collected through the normal
assessment cycle. These fees will be accounted for
separately on FDIC’s books and records and a special
assessment will be collected from all depository institutions
to cover any losses not covered by the fees to ensure no
impact on the Deposit Insurance Fund or the U.S. taxpayer.
While participating institutions will be subject to enhanced
supervisory oversight to prevent rapid growth or excessive
risk-taking, this will be done through normal channels with
the institution’s primary federal regulator and FDIC. Even
though this program is similar to the Treasury’s capital
purchase program, there are no executive compensation
restrictions that go along with participation in FDIC’s
Guarantee Program.
More information regarding all aspects of FDIC’s
Temporary Liquidity Guarantee Program may be found at
www.fdic.gov/news/news/press/2008/pro8093.html, and
Federal Register, Vol. 73, No. 210, 10/29/2008, 6417964191 at www.gpoaccess.gov/fr/index.html.
Miscellaneous FDIC Insurance Questions
Q. Do accounts such as IOLTA, IBRETA, UTMA and other
fiduciary accounts have their own ownership category?
A. No. Fiduciary accounts are accounts that are established
on behalf of the owner of the funds by someone acting
in a fiduciary capacity such as agent, broker, nominee,
guardian, custodian or executor. Such accounts offer
“pass-through” insurance coverage and the deposit
insurance coverage is the same as if the owner had
directly deposited the funds at the bank.
Q. How does death of an account owner impact deposit
insurance coverage?
A. The death of an account owner will in most cases
reduce the amount of insurance coverage. However,
FDIC does provide a six-month grace period, during
which the account will be insured as if the account
owner has not died.
October 2008
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Q. Does the death of a beneficiary also have a six-month
grace period similar to the death of an account owner?
A. No. There is no six-month grace period for the death of
a beneficiary. Deposit insurance coverage is
immediately reduced for an informal trust account.
Q. How is deposit insurance coverage impacted after a
bank merger?
A. FDIC offers separate deposit insurance coverage for six
months. For certificate of deposit accounts, separate
insurance is available by the former bank which is the
greater of either six months or the first maturity date of
the time deposit.
Q. Are sole proprietorship accounts covered under
FDIC’s business/organization ownership category?
A. No. Sole proprietorship accounts are not insured in the
business/organization category. Rather, they are added
to the owner’s other individual accounts, if any, at the
same insured bank.
Q. Can a customer increase deposit coverage for joint
accounts by using different social security numbers on
each account or changing the way the owners’ names
are listed on the account?
A. No. Using different social security numbers,
rearranging the order of names listed on accounts, or
substituting “and” for “or” in joint account titles does

not affect the amount of insurance coverage available to
co-owners of joint accounts.
Q. Does naming of POD beneficiaries on a self-directed
IRA increase deposit insurance coverage?
A. No. Naming beneficiaries to a self-directed retirement
account does not increase deposit insurance coverage.
Funds in the self-directed retirement account ownership
category are added together and insured up to
$250,000.
Q. Do government/public unit accounts really receive
separate insurance coverage for monies deposited in a
demand account and a time account?
A. Yes. Insurance coverage is provided to each “official
custodian” of each public unit or political subdivision.
If a public unit is located in the same state as the bank,
then the official custodian of that public unit will
receive $250,000 of insurance coverage for all time
deposits and savings deposits (includes MMDAs) and
unlimited coverage for all non-interest bearing
transaction accounts with unlimited transactions
through December 31, 2009 if the bank participates in
the FDIC’s Temporary Liquidity Guarantee Program. If
the public unit is located in a different state from the
bank, then the official custodian will receive $250,000
for all deposits and unlimited coverage for all noninterest bearing transaction accounts with unlimited
transactions through December 31, 2009, again only if
the bank participates in the Program.

REGULATORY SPOTLIGHT
Agencies Seek Comment on Proposed Rule
Regarding Minimum Capital Ratios.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
seek comment on a proposed rule to permit banks, bank
holding companies, and savings associations (collectively,
banking organizations) to reduce the amount of goodwill
that a banking organization must deduct from tier 1 capital
by the amount of any deferred tax liability associated with
that goodwill. However, a banking organization that reduces
the amount of goodwill deducted from tier 1 capital by the
amount of the associated deferred tax liability would not be
permitted to net this deferred tax liability against deferred
tax assets when determining regulatory capital limitations
on deferred tax assets. The proposed change would permit a
banking organization to effectively reduce its regulatory
capital deduction for goodwill to an amount equal to the
maximum regulatory capital reduction that could occur as a
result of the goodwill becoming completely impaired or
4
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derecognized. This would increase a banking organization’s
tier 1 capital, which is used to determine the banking
organization’s leverage ratio and risk-based capital ratios.
Comments must be received on or before 10/30/2008.
Copies of the proposed rule may be obtained from WBA or
viewed at: www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 73, No. 190, 09/30/2008, 56756-56763.

Agencies Seek Comment on Revisions to
Existing Call Report Information Collection.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
and Federal Deposit Insurance Corporation (FDIC)
(collectively, the Agencies) seek comment on revisions to
an existing information collection regarding the
Consolidated Reports of Condition and Income (Call
Report). The Federal Financial Institutions Examination
Council (FFIEC) has approved the Agencies’ request for
comment on the revisions. Institutions submit Call Report
data to the Agencies each quarter for the Agencies’ use in
monitoring the condition, performance, and risk profile of
individual institutions and the industry as a whole. The
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As a result of the continued violations of flood insurance rules cited by bank examiners in Wisconsin, this month’s “Special
Focus” section reviews the requirements of the flood insurance laws. In addition, certain sections of both “Regulatory
Spotlight” and “Compliance Notes” highlight updated information on various recent compliance matters.

SPECIAL FOCUS
National Flood Insurance Reform Act and
Flood Disaster Protection Act.
Notice 2008-12
The National Flood Insurance Reform Act (Act) and the
Flood Disaster Protection Act impose certain requirements
upon financial institutions when dealing with loans secured
by buildings or mobile homes and any personal property.
Additional requirements may be imposed if those buildings
or mobile homes and any personal property are located or
will be located in areas determined by the Federal
Emergency Management Agency (FEMA) to have special
flood hazards. In light of the continued violations of this law
noted by examiners, WBA believes a review of certain
aspects of these requirements is necessary.
Definitions
“Building” means a walled or roofed structure, other than a
gas or liquid storage tank, that is principally above ground
and affixed to a permanent site, and a walled and roofed
structure while in the course of construction, alteration, or
repair.
“Community” means a state or political subdivision of a
state that has zoning and building-code jurisdiction over a
particular area having special flood hazards.
“Designated loan” means a loan secured by a building or
mobile home that is located or to be located in a special
flood hazard area in which flood insurance is available
under the Act.
“Mobile home” means a structure, transportable in one or
more sections, that is built on a permanent chassis and
designated for use with or without a permanent foundation
when attached to the required utilities. The term does not
include a recreational vehicle. The term includes a
manufactured home as that term is used in the National
Flood Insurance Program (NFIP).

“Residential improved real estate” means real estate upon
which a home or other residential building is located or to
be located.
“Servicer” means the person responsible for: (1) receiving
any scheduled, periodic payments from a borrower under
the terms of a loan, including amounts for taxes, insurance
premiums, and other charges with respect to the property
securing the loan; and (2) making payments of principal and
interest and any other payments from the amounts received
from the borrower as may be required under the terms of the
loan.
“Special flood hazard area” means the land in the flood
plain with a community having at least 1% chance of
flooding in any given year, as designated by the director of
FEMA.
Applicability
A bank shall not make, increase, extend, or renew any
designated loan unless the building or mobile home and any
personal property securing the loan is covered by flood
insurance for the term of the loan. This requirement
includes an interim loan to construct a building and a homeequity (or other) loan regardless of the lien priority. In
addition, these requirements apply whether the loan
transaction is consumer, commercial or agriculture purpose;
and when a security interest in improved real estate is taken
simply as an “abundance of caution.”
Under a bank’s loan underwriting or loan review process, a
bank is required to determine whether the building or
mobile home offered as collateral security for a loan is or
will be located within a special flood hazard area (SFHA) in
which flood insurance is available under the Act. For this
determination, institutions are required to use the standard
flood hazard determination form (SFHDF) developed by
FEMA. A bank is required to retain a copy of the completed
SFHDF, in either hard copy or electronic format, for the
period of time the bank owns the loan.
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There are only two exemptions to the Act: (1) any stateowned property covered under a policy of self-insurance
satisfactory to the director of FEMA, who publishes and
periodically revises the list of states falling within this
exemption; and (2) property securing any loan with an
original principal balance of $5,000 or less and a repayment
term of one year of less.
Notice
When a bank makes, increases, extends, or renews a loan
secured by a building or a mobile home located or to be
located in a SFHA, the bank is required to mail or deliver a
written notice to the borrower and to the servicer. This
notice requirement applies in all cases whether or not flood
insurance is available under the Act for the collateral
securing the loan. This notice requirement also applies even
in cases where a bank is permitted to use an existing flood
determination, as explained later.
The written notice must include: (1) a warning, in a form
approved by FEMA, that the building or the mobile home is
or will be located in a SFHA; (2) a description of the flood
insurance purchase requirements; (3) a statement, where
applicable, that flood insurance coverage is available under
the NFIP and may also be available from private insurers;
and (4) a statement whether federal disaster relief assistance
may be available in the event of damage to the building or
mobile home caused by flooding in a federally declared
disaster. A bank will be considered to be in compliance with
the requirements for notice to the borrower by providing
written notice to the borrower containing the model
language found within the Act.
The bank is required to provide such notice to the borrower
within a reasonable time before the completion of the
transaction, and is required to provide notice to the servicer
as promptly as practicable after the bank provides notice to
the borrower. In any event, the bank must provide notice to
the servicer no later than the time the bank provides other
similar notices to the servicer concerning hazard insurance
and taxes. A bank is required to retain a record of the receipt
of the notices by the borrower and the servicer for the
period of time the bank owns the loan.

Notice of Servicer’s Identity and Transfer of Servicing
Rights
When a bank makes, increases, extends, renews, sells, or
transfers a loan secured by a building or mobile home
located or to be located in a SFHA, the bank is required to
notify the director of FEMA (or the director’s designee) in
writing of the identity of the servicer of the loan. The
director of FEMA has designated the insurance provider to
receive the member bank’s notice of the servicer’s identity.
The bank is also required to notify the director of FEMA (or
the director’s designee) of any change in the servicer of a
loan secured by a building or mobile home located or to be
located in a SFHA within 60 days after the effective date of
the change. Upon any change in servicing of a loan secured
by a building or mobile home located or to be located in a
SFHA, the duty to provide notice of transfer of servicing
rights shall transfer to the transferee servicer.
Amount of Required Flood Insurance Coverage
When a bank makes, increases, extends, or renews a loan
secured by a building or a mobile home located or to be
located in a SFHA, the bank must be certain the borrower
purchases the required amount of insurance prior to the
completion of the loan transaction. The amount of insurance
must be at least equal to the lesser of: (1) the outstanding
principal balance of the designated loan; (2) the maximum
limit of coverage available for the particular type of
property under the Act; or (3) the value of improvements
located in SFHA. Contents coverage is not required unless
personal property, in addition to the building, secures the
loan. When a commercial loan on a building includes
inventory and other trade or business movable property as
security for a loan, that property must be covered by flood
insurance under contents coverage. The maximum amount
of insurance available for residential loans is $250,000 for
structures and $100,000 for personal contents. For nonresidential loan, the maximum amount of insurance
available is $500,000 for structures and $500,000 for
contents. Banks may look to a current appraisal, tax bill or
hazard insurance policy to help determine the value of
improvements. Generally, actual cash value (repair/
replacement less depreciation) should be used as a guide for
determining the value of improvements for structure and
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contents; with an exception of primary residences where
replacement value should be used.
If the flood determination reflects that a building or a
mobile home is located or will be located in a SFHA in a
community that does not participate in the NFIP, the bank is
not required under the Act to require the borrower to
purchase flood insurance coverage. However, if a bank’s
lending policy requires insurance coverage as a condition of
the loan to further protect the value of the pledged
collateral, the bank may impose such a requirement.

obtain flood insurance, at the borrower’s expense, in an
amount at least equal to the amount required under the Act
for the remaining term of the loan.
If the borrower fails to obtain flood insurance within 45
days after notification, then the bank or its servicer must
purchase insurance on the borrower’s behalf. The bank or
its servicer may charge the borrower for the cost of
premiums and fees incurred in purchasing the insurance in
accordance with the provisions of applicable loan
documents.
Escrow Requirements

A bank is reminded that if the bank has crosscollateralization language within the language of its loan
documents, bank staff must take additional steps to
determine how such language may impact the amount of
flood insurance coverage required by the Act and ensure
that appropriate coverage is obtained before the completion
of the loan transaction.
Use of Existing Determinations
The Act may permit a bank to rely on a previous
determination using the SFHDF when it is increasing,
extending, renewing, or purchasing a loan secured by a
building or mobile home. If a subsequent loan: (1) involves
the same property by the same bank who obtained the
original flood determination: (2) the original determination
was recorded on the SFHDF within the previous seven
years; and (3) there were no map revisions or updates
affecting the security property since the original
determination, the bank may rely on the previous
determination.
If a borrower requesting from the same bank a home-equity
loan secured by a junior lien provides evidence that flood
insurance coverage is in place, the bank may be permitted to
use an existing flood determination. If all of the
requirements previously outlined are met, a new
determination would not be necessary.

If a bank requires the escrow of taxes, insurance premiums,
fees, or any other charges for a loan secured by residential
improved real estate or a mobile home that was made,
increased, extended, or renewed after 10/01/1996, the bank
must also require the escrow of all premiums and fees for
any flood insurance required by the Act. The bank, or a
servicer acting on its behalf, must deposit the flood
insurance premiums on behalf of the borrower in an escrow
account. If the bank is escrowing for taxes and insurance at
the voluntary request of the borrower, then escrowing for
flood insurance is not required.
The escrow account will be subject to escrow requirements
adopted pursuant to section 10 of the Real Estate Settlement
Procedures Act (RESPA), only if the loan is otherwise
subject to RESPA. Following receipt of notice that
premiums are due, the bank, or a servicer acting on its
behalf, must pay the amount owed to the insurance provider
from the escrow account by the date when such premiums
are due.
Conclusion

Despite the ability of a bank to rely on an existing flood
determination, a bank still must determine whether the
amount of insurance in force is sufficient under the
requirements of the Act, and must provide notice if
applicable. Of course, if the loan is made by a bank other
than the bank who obtained the original determination, the
new loan request would constitute a “making” of a new
loan, and would thereby require a new flood determination.

Banks are strongly encouraged to review their flood
insurance procedures to ensure compliance with all
requirements under the Act. WBA is reprinting a flowchart
on the next page to help bankers walk through the flood
insurance requirements. Failure to meet flood insurance
requirements may result in the assessment of civil money
penalties (CMPs). Examiners are required to assess CMPs
when they discover a pattern or practice violation in the
areas of: insurance provisions, notice provisions, escrow
provisions, or forced placement provisions. CMPs are a
maximum $385 per violation which could reach an annual
maximum of $125,000. Formal enforcement action is also
available to the federal banking agencies.

Forced Placement of Flood Insurance

Additional Resources

If a bank, or a servicer acting on behalf of the bank,
determines at any time during the term of a designated loan
that the building or mobile home and any personal property
securing the designated loan is not covered by flood
insurance or is covered by flood insurance in an amount less
than the amount required under the Act, the bank or the
servicer must notify the borrower that the borrower should

Each agency’s Flood Act regulations may be found at: OCC
- 12 CFR Part 22; FRB - 12 CFR Part 208; FDIC - 12 CFR
Part 339; and OTS - 12 CFR Part 572. FEMA’s Mandatory
Purchase of Flood Insurance Guidelines, 2007:
www.fema.gov/library/viewRecord.do?id=2954.
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MANDATORY PURCHASE AT LOAN ORIGINATION
(Making, increasing, renewing, or extending a loan)

Mandatory Purchase of Flood Insurance Guidelines, Sep 2007, Section A. Introduction, Page 6.
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This issue has 4 time-sensitive “Special Focus” articles, covering: updates to FDIC’s TLG Program; changes to the
Americans with Disabilities Act; modifications to Exempt Person procedures; and certain changes to RESPA regulations.
Check “Regulatory Spotlight” for updates on real estate appraisals and unlawful internet gambling. Next, turn to “Compliance
Notes” for the 2009 escrow interest rate. Finally, for those readers who are Wisconsin attorneys, take note of the WBA’s 2008
CLE credits insert.

SPECIAL FOCUS
FDIC TLG Program Update
Notice 2008-13
The following is meant to provide institutions with
additional information and resources regarding FDIC’s
Temporary Liquidity Program (TLG Program).
• To assist financial institutions with notice and disclosure
requirements for FDIC’s TLG Program, which must be in
place by 12/19/2008, WBA has updated its Financial
Stabilization PR Toolkit to include these items. If the
institution offers internet banking services the notice is
also required to be posted on the institution’s website.
The WBA Toolkit has also been revised to include a
disclosure regarding repurchase sweep arrangements
which may be used with existing repurchase agreement
customers. In addition, WBA is currently working to
revise the WBA 387 Repurchase Agreement and the
WBA 387A Exhibit A Repurchase Agreement
Disclosures to include a specific statement regarding
FDIC’s Transaction Account Guarantee Program. The
revised repurchase agreement forms will be available
from FIPCO® in the near future. The revised WBA
Financial Stabilization PR Toolkit may be found at:
www.wisbank.com/toolkit.
• On 12/12/2008, FDIC updated its TLG Program
frequently asked questions with the following on the
status of funds in a guaranteed low-interest NOW account
that are swept into a low-interest savings account.
What if the funds in a guaranteed low-interest NOW
account (with interest rate no higher than 0.50 percent
through 12/31/2009) are swept or transferred into (or
reclassified as) a low-interest savings deposit account
(with interest rate no higher than 0.50 percent through

12/31/2009)? Will the funds lose the benefit of the
guarantee?
FDIC’s regulations include the following rule: “[I]n the
case of funds swept from a noninterest-bearing
transaction account to a noninterest-bearing savings
deposit account, FDIC will treat the swept funds as being
in a noninterest-bearing transaction account.” This rule is
based upon the premise that the sweep or reclassification
of the funds for reserve purposes does not change the
basic nature of the funds for other purposes. Thus, if the
funds are guaranteed prior to the sweep, the funds should
be guaranteed after the sweep.
This rationale applies with equal force to low-interest
NOW accounts (with interest rates no higher than 0.50
percent through 12/31/2009). The funds in such accounts
are guaranteed under the transaction account guarantee
program; therefore, the funds should be guaranteed after
the sweep assuming that the sweep or reclassification
does not change the basic nature of the funds. This means
that the interest rate after the sweep must be no higher
than the interest rate before the sweep. Assuming the
satisfaction of this requirement, the swept funds will
continue to be protected under the transaction account
guarantee program. However, please note that FDIC
intends the Program to cover such funds only if the
institution commits to the interest rate on such funds
never exceeding 0.50% through 12/31/2009. FDIC’s TLG
Program frequently asked questions may be found at:
www.fdic.gov/regulations/resources/TLGP/faq.html.
• As required by the final rule implementing the TLG
Program, FDIC has published on its website two lists: (1)
a list of eligible entities that have opted-out of the Debt
Guarantee Program; and (2) a list of the eligible insured
depository institutions that have opted-out of the
Transaction Account Guarantee Program.
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The lists are in the process of being refined and should
not be considered final. However, any entity appearing on
either of the lists is no longer participating in that
component of the TLG Program. Additional entities may
be added as FDIC finalizes the election submissions. The
notice and lists may be found at: www.fdic.gov/
regulations/resources/TLGP/optout.html.
• FFIEC has approved revisions to the Consolidated
Reports of Conditions and Income (Call Report), the
Thrift Financial Report (TFR), and the Report of Assets
and Liabilities of U.S. Branches and Agencies of Foreign
Banks (FFIEC 002). The regulatory reporting revisions
will take effect 12/31/2008 and will be applicable to
FDIC-insured depository institutions that participate in
the Transaction Account Guarantee Program.
A participating institution will report the amount and
number of its non-interest bearing transaction accounts, as
defined in FDIC’s regulations governing the TLG
Program, of more than $250,000. An institution has the
option to exclude those non-interest bearing transaction
accounts of more than $250,000 that are otherwise fully
insured under FDIC’s deposit insurance rules as
determined and documented by the institution. FDIC will
use this information to calculate assessments for
participants in the Transaction Account Guarantee
Program.
The new items that will be completed by institutions
participating in the Transaction Account Guarantee
Program will be added to the Call Report as
Memorandum items 4.a and 4.b of Schedule RC-O, to the
TFR as items DI570 and DI575 of Schedule DI, and to
the FFIEC 002 as Memorandum items 6.a and 6.b of
Schedule O. Draft instructions for the new items are
attached to the notice. In addition, although FDIC’s
deposit insurance limit has temporarily increased to
$250,000, institutions should note that the agencies have
not revised the existing items in the Call Report. The
notice may be found at: www.fdic.gov/news/news/
financial/2008/fil08141.html.

Congress Expands ADA Law
Notice 2008-14
On Sept. 25, 2008, President Bush signed into law the ADA
Amendments Act of 2008 (the “Act”), Public Law 110-325,
intended to restore the scope of the Americans with
Disabilities Act’s (ADA) protections to what Congress
originally envisioned. The Act becomes effective Jan. 1,
2009 and makes several important changes to the ADA that
apply not only to the employment provisions of the ADA
but also to the public accommodations provisions of the
ADA.
The stated purposes of the Act include carrying out the
ADA’s objectives of providing “a clear and comprehensive
national mandate for the elimination of discrimination” and
“clear, strong, consistent, enforceable standards addressing
discrimination by reinstating a broad scope of protection to
be available under the ADA.” While the Act essentially
leaves the definition of “disability” intact, it revises other
definitions with the intent of broadening the medical
conditions encompassed by the definition.
The term “disability” in the law means, with respect to an
individual: (a) a physical or mental impairment that
substantially limits one or more major life activities of such
individual; (b) a record of such an impairment; or (c) being
regarded as having such an impairment. For purposes of this
definition, major life activities include, but are not limited
to, caring for oneself, performing manual tasks, seeing,
hearing, eating, sleeping, walking, standing, lifting,
bending, speaking, breathing, learning, reading,
concentrating, thinking, communicating, and working. A
major life activity also includes the operation of a major
bodily function, including but not limited to, functions of
the immune system, normal cell growth, digestive, bowel,
bladder, neurological, brain, respiratory, circulatory,
endocrine, and reproductive functions.
An individual meets the requirement of “being regarded as
having such an impairment” if the individual establishes
that he or she has been subjected to an action prohibited
under this Act because of an actual or perceived physical or
mental impairment whether or not the impairment limits or
is perceived to limit a major life activity. Impairments that

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2008 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Rose Oswald Poels, Kristine Cleven and Heather MacKinnon. Editor: Jodi Zieske Subscription
Rates: $195/one year for members; $50 for section members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
wbalegal@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at: www.wisbank.com.

2

December 2008

WBA COMPLIANCE JOURNAL
The lists are in the process of being refined and should
not be considered final. However, any entity appearing on
either of the lists is no longer participating in that
component of the TLG Program. Additional entities may
be added as FDIC finalizes the election submissions. The
notice and lists may be found at: www.fdic.gov/
regulations/resources/TLGP/optout.html.
• FFIEC has approved revisions to the Consolidated
Reports of Conditions and Income (Call Report), the
Thrift Financial Report (TFR), and the Report of Assets
and Liabilities of U.S. Branches and Agencies of Foreign
Banks (FFIEC 002). The regulatory reporting revisions
will take effect 12/31/2008 and will be applicable to
FDIC-insured depository institutions that participate in
the Transaction Account Guarantee Program.
A participating institution will report the amount and
number of its non-interest bearing transaction accounts, as
defined in FDIC’s regulations governing the TLG
Program, of more than $250,000. An institution has the
option to exclude those non-interest bearing transaction
accounts of more than $250,000 that are otherwise fully
insured under FDIC’s deposit insurance rules as
determined and documented by the institution. FDIC will
use this information to calculate assessments for
participants in the Transaction Account Guarantee
Program.
The new items that will be completed by institutions
participating in the Transaction Account Guarantee
Program will be added to the Call Report as
Memorandum items 4.a and 4.b of Schedule RC-O, to the
TFR as items DI570 and DI575 of Schedule DI, and to
the FFIEC 002 as Memorandum items 6.a and 6.b of
Schedule O. Draft instructions for the new items are
attached to the notice. In addition, although FDIC’s
deposit insurance limit has temporarily increased to
$250,000, institutions should note that the agencies have
not revised the existing items in the Call Report. The
notice may be found at: www.fdic.gov/news/news/
financial/2008/fil08141.html.

Congress Expands ADA Law
Notice 2008-14
On Sept. 25, 2008, President Bush signed into law the ADA
Amendments Act of 2008 (the “Act”), Public Law 110-325,
intended to restore the scope of the Americans with
Disabilities Act’s (ADA) protections to what Congress
originally envisioned. The Act becomes effective Jan. 1,
2009 and makes several important changes to the ADA that
apply not only to the employment provisions of the ADA
but also to the public accommodations provisions of the
ADA.
The stated purposes of the Act include carrying out the
ADA’s objectives of providing “a clear and comprehensive
national mandate for the elimination of discrimination” and
“clear, strong, consistent, enforceable standards addressing
discrimination by reinstating a broad scope of protection to
be available under the ADA.” While the Act essentially
leaves the definition of “disability” intact, it revises other
definitions with the intent of broadening the medical
conditions encompassed by the definition.
The term “disability” in the law means, with respect to an
individual: (a) a physical or mental impairment that
substantially limits one or more major life activities of such
individual; (b) a record of such an impairment; or (c) being
regarded as having such an impairment. For purposes of this
definition, major life activities include, but are not limited
to, caring for oneself, performing manual tasks, seeing,
hearing, eating, sleeping, walking, standing, lifting,
bending, speaking, breathing, learning, reading,
concentrating, thinking, communicating, and working. A
major life activity also includes the operation of a major
bodily function, including but not limited to, functions of
the immune system, normal cell growth, digestive, bowel,
bladder, neurological, brain, respiratory, circulatory,
endocrine, and reproductive functions.
An individual meets the requirement of “being regarded as
having such an impairment” if the individual establishes
that he or she has been subjected to an action prohibited
under this Act because of an actual or perceived physical or
mental impairment whether or not the impairment limits or
is perceived to limit a major life activity. Impairments that

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2008 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Rose Oswald Poels, Kristine Cleven and Heather MacKinnon. Editor: Jodi Zieske Subscription
Rates: $195/one year for members; $50 for section members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
wbalegal@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at: www.wisbank.com.

2

December 2008

WBA COMPLIANCE JOURNAL
are transitory (actual or expected duration of 6 months or
less) and minor would not be covered, and employers would
not be required to provide a reasonable accommodation to
individuals regarded as disabled in this situation.
The Act requires the definition of “disability” to be
construed in accordance with the following principles:
• The definition of disability shall be construed in favor of
broad coverage of individuals, to the maximum extent
permitted by the terms of the Act.
• The term “substantially limits” shall be interpreted
consistently with the findings and purposes of the Act.
• An impairment that substantially limits one major life
activity need not limit other major life activities in order
to be considered a disability.
• An impairment that is episodic or in remission is a
disability if it would substantially limit a major life
activity when active.
• The determination of whether an impairment
substantially limits a major life activity shall be made
without regard to the ameliorative effects of mitigating
measures such as:
♦ medication, medical supplies, equipment, or
appliances, low-vision devices (which do not include
ordinary eyeglasses or contact lenses), prosthetics
including limbs and devices, hearing aids and
cochlear implants or other implantable hearing
devices, mobility devices, or oxygen therapy
equipment and supplies;
♦ use of assistive technology;
♦ reasonable accommodations or auxiliary aids or
services; or
♦ learned behavioral or adaptive neurological
modifications.
The last two principles stated above are perhaps most
significant for employers to be aware of and understand.
Given that the Act is intended to contradict Supreme Court
decisions and expand the class of individuals protected by
the ADA, financial institutions need to be sure they
understand these changes to the law in order to properly
handle disability and accommodation issues that arise not
only in the employment context, but also in the public
accommodations context.

Exempt Person Designation Procedures
Modified.
Notice 2008-15
On December 15, 2008, final rules were published in the
Federal Register which modified some of the procedures
regarding the exemption of persons from the requirement to
report transactions in currency exceeding $10,000. The

modifications are meant to increase the efficiency and
effectiveness of FinCEN’s anti-money laundering and
counter-terrorism policies. The final rules are effective
January 5, 2009. This article will provide an overview of
the current exemption procedures and the modifications to
those procedures.
Current Rules
The current exemption procedures apply to depository
institution customers that fall within one of the classes of
exempt persons commonly referred to as “Phase I” and
“Phase II” customers. Phase I eligible customers include: (i)
other banks operating in the United States; (ii) government
departments and agencies; (iii) certain entities that exercise
governmental authority; (iv) entities whose equity interests
are listed on one of the major national stock exchanges; and
(v) certain subsidiaries of entities whose equity interests are
listed on one of the major national stock exchanges.
Phase II eligible customers include “non-listed businesses”
and “payroll customers.” A “non-listed business” is any
other commercial enterprise that is eligible for exemption
whose common stock or equity interests is not listed on one
of the major national stock exchanges and that: (i) has
maintained a transaction account at the depository
institution for at least 12 months (the “waiting period”);
(ii) frequently engages in transactions in currency with the
depository institution in excess of $10,000 (“frequency”);
and (iii) is incorporated or organized under the laws of the
United States or a State, or is registered as and eligible to do
business within the United States or a State. Non-listed
businesses engaged in certain types of business, such as
automobile or aircraft dealers, among others, are never
eligible for exempt status.
A “payroll customer,” is any other person (i.e., a person not
otherwise covered under the exempt person definitions)
that: (i) has maintained a transaction account at the
depository institution for at least 12 months (the “waiting
period”); (ii) operates a firm that regularly withdraws more
than $10,000 in order to pay its United States employees in
currency; and (iii) is incorporated or organized under the
laws of the United States or a State, or is registered as and is
eligible to do business within the United States or a State. A
payroll customer is an exempt person with respect “solely to
withdrawals for payroll purposes.”
Currently, a depository institution exempting a customer
from Currency Transaction Reports (CTRs) must file a
FinCEN Form 110, Designation of Exempt Person (DOEP)
(FinCEN Form 110) within 30 days after the first
transaction which the bank wishes to exempt with respect to
the customer. For a Phase I customer, a depository
institution must file the form only once and must conduct an
annual review of the customer. For a Phase II customer, a
depository institution must also conduct an annual review of
the customer, and must biennially renew the customer’s
exemption by re-filing the form, certifying that it has
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exemption by re-filing the form, certifying that it has

December 2008

3

WBA COMPLIANCE JOURNAL
applied its system of monitoring the customer’s transactions
in currency for suspicious activity, and report any change in
control of the customer.
Final Rules
The final rules maintain both the Phase I and Phase II
categories of persons eligible for exemption. However,
certain changes have been made to provisions regarding
eligibility, initial designations, annual review and biennial
filing.
First, the final rules eliminate the requirement to: (a) file an
initial DOEP form (FinCEN Form 110) for Phase I eligible
customers that are depository institutions, federal, state, or
local governments, or entities exercising governmental
authority; and (b) conduct an annual review of the continued
eligibility of those particular Phase I customers. While
institutions will no longer be required to make an initial
designation of exemption for those particular Phase I
customers, institutions should take the same steps to assure
themselves of the customer’s initial eligibility for
exemption, and to document the basis of its conclusions,
that a reasonable and prudent institution would take to
protect itself from loan or other fraud or loss based on
misidentification of a person’s status. For instance, if an
institution is able to determine a customer’s eligibility for an
exemption in the course of complying with its other BSA
obligations, such as the requirement to maintain a Customer
Identification Program (CIP), then the institution may make
notations within its other BSA documentation, and need not
maintain additional, separate documentation for the sole
purpose of complying with the exemption requirements.
Also, while depository institutions must still comply with
their Suspicious Activity Report (SAR) reporting
obligations should any of their Phase I customers engage in
suspicious activity, they are not required to review and
confirm the continued exemption eligibility of Phase I
customers that are banks, government agencies, or entities
exercising governmental authorities.
Second, FinCEN has modified the “waiting period”
eligibility requirements and its “frequency” guidance for
Phase II customers. With respect to the “waiting period”,
FinCEN has adopted a hybrid approach that permits
depository institutions to exempt an otherwise eligible
Phase II customer: (i) after the customer maintains a
transaction account with the institution for at least two
months (rather than 12 months); or (ii) prior to the passing
of two months’ time if the institution conducts a risk-based
analysis of the customer that allows the institution to form
and document a reasonable belief that the customer has a
legitimate business purpose for conducting frequent large
cash transactions.
With respect to “frequency”, FinCEN has modified its
guidance such that a customer must conduct at least five
(rather than eight or more) reportable cash transactions
within a year. For example, if the customer does not
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conduct five reportable cash transactions until it has
maintained an account for three months, the institution
would not be able to exempt that customer until that time.
Further, a seasonal customer that conducts large cash
transactions only during one part of the year would satisfy
the “frequently” requirement after it had conducted five or
more reportable cash transactions within one year,
regardless of whether those transactions were conducted
during the time period when the customer conducts
transactions with the most frequency.
The preamble to the final rule states that to retain eligibility
for exemption, a customer must have actually conducted at
least five reportable cash transactions in each full year
following the customer’s initial designation. For example, if
a depository institution discovers during the annual review
of a Phase II exempt customer that the customer had
conducted only four reportable cash transactions during the
year under review, the depository institution going forward
may no longer treat the customer as exempt until the
customer conducts at least five reportable cash transactions
in an ensuing year and is otherwise eligible for exemption.
The depository institution, however, is not required to back
file CTRs with respect to a designated Phase II customer
that had met the eligibility requirements in a preceding year,
but was subsequently found not to have conducted five or
more transactions in the year under review.
Third, FinCEN has eliminated the biennial filing
requirement that was imposed for Phase II customers. In
addition, there is no requirement to report change in control
information or revocation of exemption for Phase II
customers. However, the modified rules do not eliminate the
requirement to annually review the exemption eligibility of
a Phase II customer, nor do they eliminate the requirement
to monitor the customer for suspicious activity reporting
purposes. Copies of the final rule may be obtained from
WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 73, No. 235, 12/05/2008, 7401074017.

Certain Revised RESPA Regulations Effective
Soon.
Notice 2008-16
On November 17, 2008, the Department of Housing and
Urban Development (HUD) issued its final rules to further
the purposes of the Real Estate Settlement Procedures Act
(RESPA) by requiring, it argues, more timely and effective
disclosures related to mortgage loans to consumers. The
final rules come after more than a decade of attempts at
proposing rules to implement statutory changes to RESPA
that occurred back in 1997. The final rules drastically
change the format and content of both the Good Faith
Estimate (GFE) and HUD-1/HUD-1A settlement statement
disclosures required to be provided by lenders for a
federally related mortgage loan. The final rules also clarify
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would not be able to exempt that customer until that time.
Further, a seasonal customer that conducts large cash
transactions only during one part of the year would satisfy
the “frequently” requirement after it had conducted five or
more reportable cash transactions within one year,
regardless of whether those transactions were conducted
during the time period when the customer conducts
transactions with the most frequency.
The preamble to the final rule states that to retain eligibility
for exemption, a customer must have actually conducted at
least five reportable cash transactions in each full year
following the customer’s initial designation. For example, if
a depository institution discovers during the annual review
of a Phase II exempt customer that the customer had
conducted only four reportable cash transactions during the
year under review, the depository institution going forward
may no longer treat the customer as exempt until the
customer conducts at least five reportable cash transactions
in an ensuing year and is otherwise eligible for exemption.
The depository institution, however, is not required to back
file CTRs with respect to a designated Phase II customer
that had met the eligibility requirements in a preceding year,
but was subsequently found not to have conducted five or
more transactions in the year under review.
Third, FinCEN has eliminated the biennial filing
requirement that was imposed for Phase II customers. In
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purposes. Copies of the final rule may be obtained from
WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 73, No. 235, 12/05/2008, 7401074017.

Certain Revised RESPA Regulations Effective
Soon.
Notice 2008-16
On November 17, 2008, the Department of Housing and
Urban Development (HUD) issued its final rules to further
the purposes of the Real Estate Settlement Procedures Act
(RESPA) by requiring, it argues, more timely and effective
disclosures related to mortgage loans to consumers. The
final rules come after more than a decade of attempts at
proposing rules to implement statutory changes to RESPA
that occurred back in 1997. The final rules drastically
change the format and content of both the Good Faith
Estimate (GFE) and HUD-1/HUD-1A settlement statement
disclosures required to be provided by lenders for a
federally related mortgage loan. The final rules also clarify
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HUD-1/HUD-1A instructions; expressly state that RESPA
permits the listing of an average charge on the HUD-1/
HUD-1A; and strengthen the prohibition against requiring
the use of affiliated businesses. While the revised GFE and
HUD-1/HUD-1A settlement statements are not required
until January 1, 2010, it is important to note that certain
other provisions of the final rules are effective in just a few
weeks—January 16, 2009, to be exact. These provisions
include a new servicing disclosure statement, permissibility
of average cost pricing, a revised definition of “required
use”, which may impact the way your institution deals with
affiliated service providers, and other technical
amendments. This article is meant to highlight the
provisions which are effective January 16, 2009.
New Servicing Disclosure Statement
Back in 1997, the RESPA statute was amended to permit a
streamlined servicing disclosure. The new rules finally
provide for a model disclosure to implement the
amendment. Pursuant to the statutory amendment, the
disclosure must simply indicate whether the servicing of the
loan may be assigned, sold, or transferred to any other
person at any time the loan is outstanding, and there is no
requirement for the customer’s signature or
acknowledgment. FIPCO® has created a new separate WBA
240D Servicing Disclosure Statement form, and has
removed the streamlined servicing disclosure from its
various Estimated Costs of Settlement Services forms. The
new WBA 240D form will be available in hard copy from
FIPCO on or before January 16, 2009, and will be
available in FIPCO’s Financial Link software also by
January 16, 2009. Users should note that the new WBA
240D form is not the same as the old WBA 240D form
which had been discontinued a few years ago. The lender
must deliver the disclosure within 3 business days from the
receipt of the application by hand, by placing it in the mail,
or, if the applicant agrees, by fax, email or other electronic
means. (Note that the final rules: (a) eliminate the former
requirement to provide the disclosure at the time of
application when there is a face-to-face interview; and (b)
include the possibility of electronic delivery.) In addition, if
co-applicants indicate the same address on their application,
a single copy of the disclosure may be delivered to that
address. Finally, in the event the borrower is denied credit
within the 3 business-day period, the disclosure need not be
delivered.
Disclosure of Charges Paid by Borrowers and Sellers
and Use of Average Charges
The final rule expressly states that the settlement agent shall
state the actual charges paid by the borrower and seller on
the HUD-1, or by the borrower on the HUD-1A, and
separately itemize each third party charge paid by the
borrower and the seller. All origination services performed
by or on behalf of the loan originator must be included in
the loan originator’s own charge. Administrative and

processing services related to title services must be included
in the title underwriter’s or title agent’s own charge. The
amount stated on the HUD-1 or HUD-1A for any itemized
service cannot exceed the amount actually received by the
settlement service provider for that itemized service, unless
the charge is an average charge, as discussed below.
If an average charge is used for a settlement service, it shall
be no more than the average amount paid for a settlement
service by one settlement service provider to another
settlement service provider on behalf of borrowers and
sellers for a particular class of transactions involving
federally related mortgage loans. The total amounts paid by
borrowers and sellers for a settlement service based on the
use of an average charge may not exceed the total amounts
paid to the providers of that service for the particular class
of transactions.
The settlement service provider shall define the particular
class of transactions for purposes of calculating the average
charge as all transactions involving federally related
mortgage loans for: (1) A period of time as determined by
the settlement service provider, but not less than 30 calendar
days and not more than 6 months; (2) A geographic area as
determined by the settlement service provider; and (3) A
type of loan as determined by the settlement service
provider.
In addition, a settlement service provider may use an
average charge in the same class of transactions for which
the charge was calculated. If the settlement service provider
uses the average charge for any transaction in the class, the
settlement service provider must use the same average
charge in every transaction within that class for which a
GFE was provided.
It should be noted that use of an average charge is not
permitted for any settlement service if the charge for the
service is based on the loan amount or property value. For
example, an average charge may not be used for transfer
taxes, interest charges, reserves or escrow, or any type of
insurance, including mortgage insurance, title insurance, or
hazard insurance.
Finally, if a settlement service provider uses an average
charge, it must retain all documentation used to calculate
the average charge for a particular class of transactions for
at least 3 years after any settlement for which that average
charge was used.
New Definition of “Required Use”
The final rules change the definition of “required use”. It
now means “a situation in which a person’s access to some
distinct service, property, discount, rebate, or other
economic incentive, or the person’s ability to avoid an
economic disincentive or penalty, is contingent upon the
person using or failing to use a referred provider of
settlement services. In order to qualify for the affiliated
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business exemption under Sec. 3500.15, a settlement service
provider may offer a combination of bona fide settlement
services at a total price (net of the value of the associated
discount, rebate, or other economic incentive) lower than
the sum of the market prices of the individual settlement
services and will not be found to have required the use of
the settlement service providers as long as: (1) The use of
any such combination is optional to the purchaser; and (2)
the lower price for the combination is not made up by
higher costs elsewhere in the settlement process.”
HUD states the new definition makes it clear that economic
disincentives that are used to improperly influence a
consumer’s choices are as problematic under RESPA as are
incentives that are not true discounts. The revisions made in
the definition clarify how the definition will apply in the
context of the affiliated business exemption under Section 8
(c) of RESPA and Sec. 3500.15 of HUD’s regulations, and
similarly frames the definition to apply to “persons” rather
than only “borrowers.”
HUD further states that the change to the definition of
“required use” will not eliminate the ability of anyone to
offer legitimate consumer discounts. HUD does not
interpret RESPA as preventing a settlement service provider
or anyone else from offering a discount or other thing of
value directly to the consumer. However, RESPA and the
final rule limit tying such a discount to the use of an

affiliated settlement service provider. HUD believes that
consumers will utilize affiliated and preferred businesses if
the costs of using those businesses are lower than the costs
associated with similar services from other providers.
Other Technical Amendments
HUD’s final rules include several changes to reflect current
RESPA statutory provisions. First, final rules eliminated
outdated provisions regarding the “phase-in” period for
aggregate accounting for escrow accounts, as the “phase-in”
period ended October 27, 1997. Second, the final rules
added a new section to make clear that electronic
disclosures permitted pursuant to the Electronic Signatures
in Global and National Commerce Act (ESIGN) apply to all
disclosures provided for in HUD’s RESPA regulations.
Conclusion
While this short article briefly outlines those RESPA
revisions effective January 16, 2009, keep in mind that
HUD’s final rules incorporate other significant changes. For
training on all of the changes to RESPA’s regulations, along
with numerous other regulatory changes, be certain to attend
one of the three WBA New Mortgage Lending Law
Workshops on March 17, 18 or 19 in Eau Claire, Appleton,
and Madison, respectively. Also, be sure to review WBA’s
Education Calendar at www.wisbank.com, for a variety of
other training opportunities.

REGULATORY SPOTLIGHT
Agencies Seek Comment on Proposed
Interagency Appraisal and Evaluation
Guidelines.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
Thrift Supervision (OTS), and National Credit Union
Administration (NCUA) (collectively, the Agencies) seek
comment on the proposed Interagency Appraisal and
Evaluation Guidelines (Guidelines). The Guidelines, which
would supersede the 1994 Interagency Appraisal and
Evaluation Guidelines (1994 Guidelines), reflect revisions
to the Uniform Standards of Professional Appraisal Practice
(USPAP) and the evolution of collateral valuation practices,
such as the use of automated valuation models (AVMs).
The Guidelines also incorporate refinements made by the
Agencies to the supervision of regulated institutions’
appraisal and evaluation programs since 1994 and reflect
the participation of NCUA, which was not a party to the
1994 Guidelines. The Guidelines are intended to clarify the
Agencies’ real estate appraisal regulations and promote a
safe and sound real estate collateral valuation program.
Comments must be submitted on or before 01/20/2009.
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Copies of the Guidelines may be obtained from WBA or
viewed at: www.gpoaccess.gov/fr/index.html. Federal
Register, Vol. 73, No. 224, 11/19/2008, 69647-69662.

Agencies Issue Semiannual Regulatory
Agendas.
• The Board of Governors of the Federal Reserve System
(FRB) has issued its semiannual regulatory agenda under
the Regulatory Flexibility Act and FRB’s Statement of
Policy Regarding Expanded Rulemaking Procedures.
FRB anticipates having under consideration regulatory
matters as indicated in the agenda during the period
11/01/2008, through 04/30/2009. The agenda is divided
into three sections: (1) proposed rule stage, reports on
matters FRB may consider for public comment during the
next 6 months; (2) final rule stage, reports on matters that
have been proposed and are under FRB consideration;
and (3) completed actions, reports on regulatory matters
FRB has completed or is not expected to consider further.
Matters begun and completed between issues of the
agenda have not been included. A bullet preceding an
entry indicates a new matter that was not a part of FRB’s
previous agenda and which FRB has not completed. The
next agenda will be published in spring 2009. Comments
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Read “Special Focus” for information on Regulation Z changes. Next, check “Judicial Spotlight” for a case on guarantor
liability, and a case on TEFRA. Turn to “Regulatory Spotlight” for information on CRA, and FDIC’s risk-based assessments.
Finally, check “Compliance Notes” for a delayed effective date on a RESPA provision, and information on IRA RMDs.

SPECIAL FOCUS
Highlights of Recent Regulation Z
Amendments
Notice 2009-1
The Board of Governors of the Federal Reserve (FRB) has
been churning out at a feverish pace final and proposed
rules to amend Regulation Z—the regulation which
implements the Truth in Lending Act (TILA), Home
Ownership and Equity Protection Act (HOEPA) and soon
the Mortgage Disclosure Improvement Act (MDIA).
Because the changes to Regulation Z and its Official Staff
Commentary are so voluminous, this article can only
provide a brief overview of final and proposed rules that
focus primarily on closed-end dwelling secured credit, and
advertising rules for both open and closed-end credit. For
in-depth information regarding these and other sweeping
changes in mortgage lending law, attend the WBA New
Mortgage Lending Law Workshops this March, as noted on
the last page of this publication.
Final and Proposed Rules
Final rules published in the Federal Register on 07/30/2008
amend Regulation Z by, among other things: (1) Creating a
new category of “higher-priced” mortgage loans (HPMLs)
and providing requirements, restrictions and limitations for
such loans; (2) Revising limitations and restrictions on loans
subject to HOEPA rules; (3) Prohibiting lenders and brokers
from coercing a real estate appraiser to misstate a home’s
value; (4) Identifying and prohibiting certain mortgage
servicing practices considered abusive; (5) Requiring
additional disclosure information in advertisements about
loan rates, monthly payments, and other features; (6)
Identifying and prohibiting seven deceptive or misleading
advertising practices; and (7) Expanding early Truth in
Lending disclosure coverage to all closed-end loans subject
to RESPA that are secured by a consumer’s principal
dwelling, including a home improvement loan or a loan to
refinance a consumer’s existing loan. However, note that as
discussed later in this article, the MDIA and its
corresponding proposed rules further expands the coverage
and delivery rules of early TILA disclosures.

Final Rules Specific to HPMLs and HOEPA Loans
An HPML is a consumer credit transaction secured by the
consumer’s principal dwelling with an APR that exceeds the
average prime rate offer (APOR) for a comparable
transaction as of the date the rate is last set by: 1.50% or
more for first liens; or 3.50% or more for subordinate liens.
A table containing APORs will be published on the Internet
at least weekly by the Federal Reserve based upon Freddie
Mac’s Primary Mortgage Market Survey (PMMS). The
table will indicate how to determine the APOR for a
comparable transaction.
Keep in mind that HPMLs can include purchase money
loans, refinancings, home improvement loans, and home
equity loans, but do not include home equity lines of credit,
reverse mortgages, loans to finance initial construction of
the dwelling, and temporary loans or “bridge” loans with a
term of 12 months or less. Also, keep in mind that principal
dwellings can include not only real property, but can also
include personal property such as mobile homes, trailers and
boats. In addition, some loans that are covered by HOEPA
rules will also meet the definition of HPML and, therefore,
will be subject to requirements of both HOEPA and HPML.
The final rules prohibit creditors from making a HPML or
HOEPA loan based on the value of the collateral without
regard to the borrower’s ability to repay, including the
borrower’s income, employment, assets other than the
collateral, and obligations. The creditor must also verify the
information it relies on in determining a borrower’s ability
to repay through use of third party documentation and
certain other means. In addition, the rules establish a
presumption of compliance with these repayment ability
requirements if the creditor verifies and documents the
borrower’s repayment ability, assesses the borrower’s
ability to repay using the largest payment of principal and
interest scheduled in the first 7 years following
consummation, taking into account the borrower’s
obligations, and taking into account either the borrower’s
ratio of total debt obligations to income, or income the
borrower will have after paying debt obligations. Note that
there is no presumption of compliance for transactions
where the regular periodic payment for the first 7 years
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would cause the principal balance to increase (negative
amortization), or the term of the loan is less than 7 years and
the regular periodic payments when aggregated do not fully
amortize the outstanding principal balance (balloon loan).
Furthermore, for variable rate loans, the presumption
generally requires the use of the fully amortized payment.
The final rules also prohibit prepayment penalties on HPML
and HOEPA loans where payments can change during the
four year period following consummation. However, if
payments cannot change during that four year timeframe, a
prepayment penalty is permitted in the first two years
following consummation, except for refinancings where the
source of prepayment funds is the same creditor or its
affiliate. It should be noted that for HOEPA loans only, the
final rules retain the prepayment penalty prohibition for
loans with a debt-to-income ratio exceeding 50%.
Finally, the rules require creditors to establish escrow
accounts for taxes and insurance in connection with first
lien HPMLs; however, the rule also permits creditors to
allow borrowers to cancel escrow accounts 12 months after
loan consummation.
Final Rules on Prohibited Acts or Practices in Closed-End
Credit Secured by Consumer’s Principal Dwelling
In connection with all consumer-purpose, closed-end loans
secured by a consumer’s principal dwelling, the final rules:
(1) Prohibit any creditor or mortgage broker from coercing,
influencing, or otherwise encouraging an appraiser to
provide a misstated appraisal in connection with a mortgage
loan; and (2) Prohibit mortgage servicers from pyramiding
late fees, failing to credit payments as of the date of receipt,
or failing to provide loan payoff statements upon request
within a reasonable time.
Final and Proposed Rules on Early TILA Disclosures
The final rules expand coverage of early Truth in Lending
Act disclosures to all closed-end consumer purpose loans
secured by the consumer’s principal dwelling that are
subject to RESPA. The disclosures must be delivered before
consummation or no later than three business days after the
creditor receives the consumer’s written application,
whichever is earlier, and before any fee other than a fee for

obtaining a credit report is charged. (Prior to this change,
early TILA disclosures were required for closed-end
“residential mortgage transactions” subject to RESPA, and
there was no restriction on when fees could be charged.)
However, as the final rule was approved, the federal
Mortgage Disclosure Improvement Act was signed into law,
calling for further expansion of the applicability and
delivery of early TILA disclosures. As a result of the
MDIA, proposed rules were published in the Federal
Register on 12/10/2008.
The proposal, in conformity with the MDIA, requires
creditors to provide early TILA disclosures in consumer
purpose transactions subject to RESPA that are secured by
the consumer’s “dwelling” (other than a HELOC) not later
than three business days after the creditor receives the
consumer’s written application and at least seven business
days before consummation.
Note that the term “dwelling”, rather than “principal”
dwelling, is used in the MDIA and proposal. Dwelling
means “a residential structure that contains one to four
units, whether or not that structure is attached to real
property. [It] includes a condominium unit, cooperative
unit, mobile home, and trailer, if it is used as a residence.”
Thus, early TILA disclosures will need to be provided in
connection with a larger number of loans because the term
“dwelling” is broader than “principal” dwelling. Also, keep
in mind that the disclosures must be delivered in accordance
with the requirements of both the final rules and the MDIA.
This means that the disclosures must be provided not later
than three business days after the creditor receives the
consumer’s written application which shall be at least seven
business days before consummation and before any fee
other than a fee for obtaining a credit report is charged.
In addition, if the APR disclosed in the early TILA
disclosures falls outside of the tolerances established in
Regulation Z, the creditor must provide corrected
disclosures with an accurate APR and all changed terms no
later than three business days before consummation.
Furthermore, under the proposal, all early TILA disclosures
must contain the statement “You are not required to
complete this agreement merely because you have received
these disclosures or signed a loan application.”
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Finally, note that the MDIA and the proposal basically
impose a seven business day “waiting period” before the
loan can close. And, while the proposal contains a provision
allowing the consumer to waive the seven business day
waiting period in a bona fide personal financial emergency,
WBA expects that the threshold in proving such an
emergency will be extremely high, similar to that
established for longstanding rescission waiver rules.

Final Rules on Ads for Home Equity Lines of Credit
Among other provisions, the final rules revise the clear and
conspicuous standard for home equity lines of credit ads.
Also, they clarify how the clear and conspicuous standard
applies to such products with promotional rates or
payments, and to Internet, television, and oral ads. The rule
also allows alternative disclosures for television and radio
advertisements for home-equity plans.

Final Rules on Ads for Closed-End Credit
Among other things, the final rules add a provision setting
forth the clear and conspicuous standard for all closed-end
credit ads. Also, new staff commentary clarifies how the
clear and conspicuous standard applies to rates or payments
in ads for dwelling-secured loans, and to Internet, television,
and oral advertisements of dwelling-secured loans.
Second, the final rules address the advertisement of rates
and payments for dwelling-secured loans. The rules are
designed to ensure that ads adequately disclose all rates or
payments that will apply over the term of the loan and the
time periods for which those rates or payments will apply,
since many ads for dwelling-secured loans emphasize low,
promotional “teaser” rates or payments that will apply for a
limited period of time.
Third, the final rules set-forth the following seven acts or
practices that are considered misleading or deceptive in ads
for closed-end mortgage loans: (1)Ads that state “fixed”
rates or payments for loans whose rates or payments can
vary without adequately disclosing that the interest rate or
payment amounts are “fixed” only for a limited period of
time, rather than for the full term of the loan; (2) Ads that
compare an actual or hypothetical rate or payment
obligation to the rates or payments that would apply if the
consumer obtains the advertised product unless the
advertisement states the rates or payments that will apply
over the full term of the loan; (3) Ads that characterize the
products offered as “government loan programs,”
“government-supported loans,” or otherwise endorsed or
sponsored by a federal or state government entity even
though the advertised products are not governmentsupported or -sponsored loans; (4) Ads, such as solicitation
letters, that display the name of the consumer’s current
mortgage lender, unless the advertisement also prominently
discloses that the advertisement is from a mortgage lender
not affiliated with the consumer’s current lender; (5) Ads
that make claims of debt elimination if the product
advertised would merely replace one debt obligation with
another; (6) Ads that create a false impression that the
mortgage broker or lender is a “counselor” for the
consumer; and (7) Foreign-language ads in which certain
information, such as a low introductory “teaser” rate, is
provided in a foreign language, while required disclosures
are provided only in English.
Finally, the final rules require certain information be
included in the ad if it indicates the extension of credit may
exceed the fair market value of the dwelling.

In addition, the final rules amend the regulation and
commentary to ensure that advertisements for home equity
lines of credit adequately disclose not only promotional plan
terms, but also the rates and payments that will apply over
the term of the plan.
Lastly, the final rules require additional disclosures when
the ad contains certain information pertaining to balloon
payments or when the ad indicates the extension of credit
may exceed the fair market value of the dwelling.
Effective Dates
The majority of the final rules are effective 10/01/2009;
however, the dates regarding early TILA disclosures and
HPML escrow accounts differ.
While the effective date for early TILA disclosures
described in the final rule is 10/01/2009, the passage of the
MDIA has effectively eliminated that date since that statute
requires a mandatory effective date of 07/30/2009. Thus,
once the proposed rules on early TILA disclosures are
finalized, such disclosures will have to be provided to
consumers beginning 07/30/2009.
With respect to HPML escrow accounts, the requirement to
establish such an account for a HPML secured by a first lien
on manufactured housing is effective for such loans for
which the creditor received an application on or after
10/01/2010. For all other first lien HPMLs, the requirement
to establish such an account is effective for such loans for
which the creditor received an application on or after
04/01/2010.
Conclusion
The final and proposed rules are sweeping and will
significantly change some mortgage lending practices,
procedures and advertising. This article highlighted many,
but not all, of those changes. For detailed information on
these and other rules, be sure to attend the WBA New
Mortgage Law Lending Workshops, as noted earlier and on
the last page of this publication.
In addition, the Federal Reserve and other agencies are
continuing their review of other consumer lending
regulations; therefore, lenders should be prepared for more
broad regulatory changes in the not too distant future. WBA
will continue to monitor such changes and provide articles
and educational programming to keep Wisconsin bankers
informed of important developments.
January 2009
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Check “Special Focus” for an update on protecting business and public deposits. Next, read “Regulatory Spotlight” for final
rules on Regulations Z and DD. Finally, turn to “Compliance Notes” for information on DFI’s recent focus on ACH limits
and how that may relate to an institution’s legal lending limit.

SPECIAL FOCUS
Update to Protecting Business and Public
Deposits in Wisconsin
Notice 2009-2
This article updates an article found in the September 2008
edition of WBA Compliance Journal, Notice 2008-10, as
that article was written prior to FDIC’s temporary basic
insurance limit increase and its Transaction Account
Guarantee Program. Since many bankers still regularly field
questions about how business and public deposits are
insured in Wisconsin, this revised article is meant to address
how such deposits may be protected under these temporary
insurance coverage changes. In addition to these changes,
this article will also review other options available to banks
and their business and public depositors to protect their
deposits.
Temporary Basic FDIC Insurance Increase
Effective with the passage of the Emergency Economic
Stabilization Act of 2008 (EESA) on October 3, 2008, the
FDIC’s basic insurance limit was raised temporarily from
$100,000 to $250,000 through December 31, 2009. This
increase applies to all account categories other than certain
retirement accounts, like IRAs, which already were at
$250,000 of FDIC insurance coverage. Unless otherwise
extended by Congress, after December 31, 2009, the basic
limit will return to $100,000 for all account categories other
than certain retirement accounts which will continue to
remain at its prior $250,000 limit. Please keep this in mind
as you read this article.
Business Deposits
Business deposit accounts held at an FDIC insured financial
institution are insured under the FDIC deposit insurance
ownership category of “Corporation/Partnership/
Unincorporated Association accounts.” To qualify for
deposit insurance coverage under this category, FDIC
requires that a corporation, partnership, or unincorporated
association be engaged in an “independent activity,”
meaning that the entity is operating primarily for some

purpose other than to increase insurance coverage. Deposits
owned by a corporation, partnership, or unincorporated
association are insured up to $250,000, separately from the
personal accounts of the entity’s stockholders, partners, or
members.
FDIC defines a “corporation” as an organization that is
incorporated under the laws of the state in which it is
located and includes both those operated for-profit and
those that are not-for-profit. This definition also includes
LLCs, Subchapter S corporations, and professional
corporations (PCs). A “partnership” is defined by FDIC as
an association of two or more persons or entities formed to
carry on, as co-owners, an unincorporated business for
profit. Both “corporations” and “partnerships” must be valid
under state law to receive insurance coverage that is
separate from any insurance coverage that the owners,
officers or partner of the business might otherwise receive.
Lastly, FDIC defines an “unincorporated association” as an
association of two or more persons formed for some
religious, educational, charitable, social or other noncommercial purpose. Examples of an unincorporated
association could include: churches and other religious
organizations; community and civic organizations; and
social clubs.
Accounts that are owned by the same corporation,
partnership, or unincorporated association but designated
for different purposes are not separately insured. For
example, if a corporation has divisions that are not
separately incorporated, funds deposited by those divisions
are not separately insured, but would be added to any other
deposit accounts of the corporation and the total insured up
to $250,000. FDIC also clarifies that the number of partners,
members or signatories that a corporation, partnership or
unincorporated association has does not affect deposit
insurance coverage.
An important distinction in FDIC deposit insurance
ownership categories for business deposits is the treatment
of a sole proprietorship account. FDIC defines a sole
proprietorship as a business wholly owned by one person, in
contrast to a business that is incorporated or owned by a
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partnership. Accounts of a sole proprietorship are not
covered under FDIC’s Corporation/Partnership/
Unincorporated Association account ownership category.
Instead, sole proprietorship accounts are insured as the
single accounts of the owner. Deposits held by a sole
proprietorship are added to any other single accounts of the
owner, and the total is insured up to $250,000.
Public Deposits
FDIC will insure what it calls “public unit accounts.” These
are defined as funds owned by cities, counties, states or
other government entities of the United States that are
deposited by an official custodian. Insurance coverage of a
public unit account differs from that of a corporate or
individual account in that the coverage extends to the
official custodian of the funds, rather than the public unit
itself. Each official custodian of time and savings deposits
(including interest-bearing NOW accounts) of a public unit
is insured up to $250,000. Additionally, demand deposits
maintained in an insured institution in the same state as the
public unit are separately insured up to $250,000.
Consequently, the same official custodian may receive up to
$500,000 in FDIC insurance coverage - $250,000 in time
and savings deposits and $250,000 in demand deposits.
Public unit funds maintained in any out-of-state institution,
whether time, savings or demand deposits, are limited to a
maximum of $250,000 per official custodian. One person
may serve as official custodian of more than one public unit.
Also, a public unit may be served by two or more official
custodians, all of whom would merit separate insurance
coverage for the funds in their control. The official
custodian must have plenary authority, including control,
over the funds owned by the public unit. Similarly, if the
exercise of authority or control over the funds of a public
unit requires action by or the consent of two or more
“custodians,” they will be treated as one official custodian
for the purpose of deposit insurance. If a public unit has
political subdivisions, the funds of each subdivision will be
separately insured if each subdivision was created under
express authorization of law, has some functions of
government delegated to it by law, and can exercise
exclusive control over funds for its exclusive use. Finally,
the institution’s deposit account records must indicate that
the account contains funds of a public unit.

FDIC’s Transaction Account Guarantee Program
FDIC’s Transaction Account Guarantee Program (TAGP), a
component of its Temporary Liquidity Guarantee Program,
provides deposit insurance coverage for the entire amount
of all “noninterest-bearing transaction accounts” held by
any depositor (including business and public depositors) at a
TAGP participating institution.¹ This coverage will remain
in place through December 31, 2009, after which time the
TAGP will expire unless extended by Congress. If an
insured depository institution decided not to participate in
the TAGP, then FDIC’s deposit coverage for noninterest
bearing transaction accounts held by any depositor remains
at the general basic insurance coverage limits, as outlined
earlier in this article.
Under the TAGP, “noninterest-bearing transaction account”
means a transaction account as defined in 12 CFR 204.2 that
is: (1) maintained at an insured depository institution; (2)
with respect to which interest is neither accrued nor paid;
and (3) on which the insured depository institution does not
reserve the right to require advance notice of intended
withdrawal. Notwithstanding items (1) and (2), for purposes
of the TAGP, the definition includes IOLTAs, and
negotiable order of withdrawal accounts (NOW accounts)
with interest rates no higher than 0.50 percent if the insured
depository institution at which the account is held has
committed to maintain the interest rate at or below 0.50
percent through December 31, 2009.
A noninterest-bearing transaction account does not include,
for example, an interest-bearing money market deposit
account as those accounts are defined in 12 CFR 204.2.
Institutions participating in the TAGP that also enter into
repurchase agreements must be aware that insurance
coverage under TAGP can be affected by such agreements.
For further information on this, please refer to the
“Repurchase Agreement” section of this article.
Again, please keep in mind that the TAGP is effective
through December 31, 2009, unless extended by Congress.
——————————¹Each FDIC insured depository institution was required to decide whether
or not to participate in the TAGP, and had to prominently post a notice
clearly indicating its decision in the lobby of the institution’s main office,
in each branch, and on its Website (for those offering Internet banking
services).
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For further information regarding FDIC’s Transaction
Account Guarantee Program, please see the October and
December 2008 editions of WBA Compliance Journal and
review the section on FDIC’s website dedicated to the
Temporary Liquidity Guarantee Program at: www.fdic.gov/
regulations/resources/TLGP/index.html.
Public Deposit Guarantee Fund
Beyond FDIC coverage, the State of Wisconsin also
provides limited protection for public depositors only. A
1985 Act prospectively abolished the state’s Public Deposit
Guarantee Fund by providing that only the current balance
in the fund may be used for the payment of losses of public
deposits. While there is no longer a separate fund, an
appropriation not to exceed $400,000 above the amount of
deposit insurance provided by the FDIC, may be made to
any public depositor for losses of the public depositor in any
individual public depository in accordance with state law.
Such appropriations are available until the fund is
exhausted. As of June 30, 2008, the balance of the Public
Deposit Guarantee Fund in Wisconsin was just under $39
million. Balance information for this fund may be obtained
from the State Treasurer.
“Public depositor” is defined in §34.01(4), Wis. Stats. It
means the state or any county, city, village, town, drainage
district, power district, school district, cooperative
educational service agency, sewer district or any
commission, committee, board or officer of any
governmental subdivision of the state or any court of this
state, a corporation organized under § 39.33, Wis. Stats., (a
corporation created by the higher educational aids board), or
the housing and economic development authority if the
authority elects to be bound by Ch. 34, which deposits any
moneys in a public depository.
“Public depository” is defined in §34.01(5), Wis. Stats. It
means a national or state bank, federal or state credit union,
federal or state savings and loan association, savings and
trust company, or federal or state savings bank, which
receives or holds public deposits, or the local government
pooled-investment fund.
Coverage under state law is limited to $400,000 per public
depositor and per public depository. There is nothing in our
state law similar to the FDIC’s “official custodian” rule
whereby a municipality that maintains several different
accounts at a bank by different official custodians for
several different purposes may be fully covered by deposit
insurance. Also, deposit account coverage at the state level
will not exist once the present balance in the state Public
Deposit Guarantee Fund is completely exhausted.
Repurchase Agreements
Another method by which business and public deposits may
be protected is through a repurchase agreement. This is an
agreement between the financial institution and its customer
to transfer or “sweep,” at specified intervals, a specified
amount of the customer’s deposit balances from the

customer’s FDIC insured deposit account into an investment
account to purchase non-insured securities. Typically, the
investments purchased under the agreement are direct
obligations of the United States government or its agencies.
U.S. obligations are backed by the full faith and credit of the
United States and, therefore, are deemed a safe investment.
WBA produces repurchase agreement forms that
accommodate transactions involving only direct obligations
of the U.S. and its agencies. These forms may be ordered by
calling FIPCO customer service at 800/722-3498 or online
at www.fipco.com. Repurchase agreements are complex and
require detailed tracking and disclosure requirements; thus,
an institution’s legal counsel should be consulted when
creating and implementing such a process.
Insured depository institutions participating in FDIC’s
TAGP, as discussed earlier, that offer repurchase
agreements must also comply with the TAGP’s sweep
disclosure requirements. A participating insured depository
institution that uses sweep arrangements or takes other
actions that result in funds being transferred or reclassified
to an account that is not guaranteed under the TAGP must
disclose those actions to affected customers. Affected
customers must clearly be advised, in writing, that such
actions will void the FDIC’s guarantee with respect to the
swept, transferred or reclassified funds. The institution must
provide the disclosure at the initiation of a new sweep
account agreement between the institution and the customer,
in all agreement renewals, and on a periodic basis not less
than annually. WBA has made available two model sweep
notices. One of the models is designed to be used in
conjunction with the WBA 387 Repurchase Agreement.
Both models may be found in the WBA Financial
Stabilization PR Toolkit at: www.wisbank.com. In addition,
WBA has also revised the WBA 387 Repurchase
Agreement and Exhibit to allow financial institutions to
make this disclosure right in the agreement for new
customers.
Pledging the Institution’s Assets
This option, which is available only for public deposits,
arose from the1985 law that prospectively abolished the
state’s Public Deposit Guarantee Fund. That law also made
it possible for a public depository, as a means of protecting
public deposits above the level of insurance available, to
secure public deposits with assets of the public depository.
Under §34.07, Wis. Stats., a surety bond or other security
may be required of or given by any public depository for
any public deposits that exceed the amount of deposit
insurance provided by federal and state government. WBA
has forms available for this purpose.
An institution wishing to pledge assets to collateralize
public deposits must first execute the Public Deposits
Security Agreement (WBA 104 (7/00)). This form grants
the public depositor a security interest in the collateral
identified on the Collateral Register (WBA 104A (7/00)),
attached to the Security Agreement. The collateral must be
identified on the Collateral Register. Always attach a
February 2009
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completed Collateral Register to the Security Agreement.
The collateral secures the repayment of public deposits to
the extent “the amount of such deposits exceeds deposit
insurance provided by the Federal Deposit Insurance
Corporation plus $400,000….”
The Security Agreement was drafted to accommodate
collateral consisting of securities (e.g., U.S. treasury bills,
notes or bonds). It was not drafted to accommodate a
security interest in a pool of collateral. The Security
Agreement also addresses the issues of substitution and
withdrawals of collateral.
Revised Article 8 (and the conforming changes to Article
9), which was effective on July 1, 1998, significantly
changed the rules for taking and perfecting security interests
in investment property, including stocks, bonds, shares in
mutual funds and other securities. The Article 8 changes
necessitated changes to the municipal forms allowing an
institution to pledge assets to secure public deposits and to
the way in which such security interests are perfected.
Under Revised Article 8, secured creditors perfect their
security interests in investment property by taking “control”
of the investment property. A secured creditor takes control
of investment property by either taking possession of it or, if
the investment property is in the possession of a third party
(the “Intermediary”), having the ability to order the
Intermediary to follow the secured creditor’s exclusive
instructions. The Intermediary’s agreement to follow the
secured creditor’s exclusive instructions is contained in the
Public Deposits Control Agreement form (WBA 105 7/00)).
The form states that the secured creditor, who in this case is
the public depositor not the institution, can exercise
exclusive control over the Collateral if there is an event of
default by the bank in its agreements with the public
depositor. This Control Agreement should be executed by
all the parties at the same time the securities are pledged by
the institution to the public depositor.
WBA provides a form for the institution to use for the
purpose of substituting collateral as and to the extent
permitted by the Security Agreement and Control
Agreement. This form is the Notice of Substitution of

Collateral (WBA 106 (8/00)). All forms referenced above
may be ordered by calling FIPCO® customer service at
800/722-3498 or online at www.fipco.com.
Finally, while financial institutions may wish to offer a
pledge of an institution’s assets as a means to protect a
business customer’s deposit balances beyond FDIC
insurance coverage, the law prohibits this except in
connection with public deposits, as described above.
Other Deposit Products
The Certificate of Deposit Account Registry Service
(CDARS®) offered by Promontory Interfinancial Network,
LLC may be another option to consider. For more
information about CDARS, contact Promontory’s Steve
Skinner at 703/292-3445 or skinner@promnetwork.com.
Institutions should evaluate the impact of offering such
services and ensure that any regulatory prerequisites are
met. For instance, FDIC takes the position that funds
gathered from the reciprocal CDARS program are
considered funds subject to the law governing brokered
deposits. FDIC generally limits the use of brokered deposits
by insured institutions that are not “well capitalized”. FDIC
may, on a case-by-case basis and upon application by an
“adequately capitalized” insured depository institution,
waive the prohibition on the acceptance, renewal or rollover
of brokered deposits. Therefore, an institution wishing to
participate in the CDARS program will need to determine
its capitalization status. More information regarding FDIC’s
brokered deposit rules may be found at 12 CFR 337.6.
Conclusion
Financial institutions have a number of ways to provide
deposit protection for their business and public depositors.
One of the best protections is the underlying strength and
soundness of the institution itself. As such, bankers are
reminded to be certain to include in their discussions with
customers the strength and soundness of their own
institution and to remind customers that Wisconsin banks as
a whole are strong.

REGULATORY SPOTLIGHT
Agencies Issue Final Rule on UDAP.
The Board of Governors of the Federal Reserve System
(FRB), Office of Thrift Supervision (OTS), and National
Credit Union Administration (NCUA) (collectively, the
Agencies) have issued a final rule under their authority
under section 5(a) of the Federal Trade Commission Act to
prohibit unfair or deceptive acts or practices (UDAP). The
final rule prohibits institutions from engaging in certain acts
or practices in connection with consumer credit card
accounts. The final rule relates to other FRB rules under the
4
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Truth in Lending Act. Because FRB has proposed new rules
regarding overdraft services for deposit accounts under the
Electronic Fund Transfer Act, as is highlighted later in this
publication, the Agencies are not taking action on overdraft
services at this time. A secondary basis for OTS’s rule is the
Home Owners’ Loan Act. The final rule is effective on
07/01/2010. Copies of the final rule may be obtained from
WBA or viewed at: www.gpoaccess.gov/fr/index.html.
Federal Register, Vol. 74, No. 18, 01/29/2009, 5498-5584.
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Check “Special Focus” for an article regarding new state laws that affect mortgage lending. Next, read “Regulatory Spotlight”
for information regarding Treasury’s “Making Home Affordable” programs. Finally, turn to “Compliance Notes” for a
reminder on Freddie Mac and Fannie Mae’s changes to appraisal requirements.

SPECIAL FOCUS
NEW WISCONSIN LAWS AFFECTING
MORTGAGES

other means that the individual can or will perform any of
the activities of a loan originator).

Notice 2009-3

The new law provides that an employee of, and acting for, a
depository institution, a subsidiary owned and controlled by
a depository institution and regulated by a federal banking
agency, or an institution regulated by the farm credit
administration is exempt from the licensing provisions in
the law related to mortgage loan originators, provided that
the individual is registered with and maintains a unique
identifier through the nationwide mortgage licensing system
and registry. This means that mortgage lenders (or others in
the bank who meet the definition of mortgage loan
originator above) will need to be registered through the
nationwide system that will be created. Such registration
will occur through the institution’s primary federal
regulator.

Several provisions in the “budget repair” bill, 2009
Wisconsin Act 2 affect bankers from a compliance
standpoint. Act 2 was introduced and passed in 72 hours
with no opportunity for public comment or testimony. This
is unfortunate for many reasons, not the least of which is
that there are operational questions left unanswered for
bankers. This article will summarize the various provisions
in Act 2 that affect mortgage lending.
Secure and Fair Enforcement Mortgage Licensing Act
(SAFE)
This legislation in Act 2 was necessary to implement
requirements of the federal SAFE Mortgage Licensing Act.
These new provisions, effective January 1, 2010, are
directed at mortgage brokers, mortgage bankers and
mortgage loan originators. Depository institutions are
exempt from the definition of mortgage broker and
mortgage banker. In addition, a subsidiary that is owned and
controlled by a depository institution and regulated by a
federal banking agency is exempt from the definition of
mortgage broker and mortgage banker.
Mortgage loan originator, on the other hand, is defined to
mean an individual who, for compensation or gain or in the
expectation of compensation or gain, does any of the
following:
1. Takes a residential mortgage loan application. This is
defined to mean any loan primarily for personal, family
or household use that is secured by a lien or mortgage, or
equivalent security interest, on a dwelling or residential
real property located in this state.
2. Offers or negotiates the terms of a residential mortgage
loan application.
The definition excludes, among others, an individual
engaged solely as a loan processor or underwriter (unless
the individual represents to the public through advertising or

In addition to the above registration requirement, mortgage
lenders must also sign every residential mortgage loan
application they take. Moreover, mortgage lenders
originating a residential mortgage loan shall clearly place
the person’s unique identifier on all residential mortgage
loan application forms, solicitations, and advertisements,
including business cards or Web sites, and on all other
documents specified by rule of DFI’s division of banking.
WBA is expecting additional guidance to be issued
regarding these advertising requirements to hopefully
clarify, among other things, whether all mortgage lenders
who work at the same financial institution must have all of
their unique identifiers placed on a bank’s ad for a mortgage
loan product.
Tenant Foreclosure Notice Requirements
Act 2 also contains new requirements that affect financial
institutions as plaintiffs in foreclosure actions of residential
rental property. The initial applicability of these new
provisions first applies to foreclosure actions that are
commenced on the effective date of this subsection, which is
March 6, 2009. However, another provision in this law
states that these new provisions apply to a residential tenant
if a foreclosure action is or has been commenced against the
real property containing the dwelling unit occupied by the
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tenant. So, there is confusion between these seemingly
inconsistent sections as to whether these new requirements
apply only prospectively to new foreclosure filings as of
March 6 or also to those pending as of March 6.
Specifically, the new law states that if a residential rental
property (undefined term) is the subject of a foreclosure
action, the plaintiff shall provide the following notices at the
following times to the tenants who are in possession of each
rental unit when a notice is given:
1. No later than 5 days after the foreclosure action is filed,
notice that the plaintiff has commenced a foreclosure
action with respect to the rental property.
2. No later than 5 days after the judgment of foreclosure is
entered, notice that the plaintiff has been granted a
judgment of foreclosure with respect to the rental
property and notice of the date on which the redemption
period ends.
3. When the confirmation of sale hearing has been
scheduled, notice of the date and time of the hearing.
The law requires the notices be given in one of the
following two ways:
1. By personal service as provided in sec. 801.11(1), Wis.
Stats.
2. By certified mail with return receipt requested. Notice
given in this manner is considered completed when it is
mailed, unless the envelope enclosing the notice is
returned unopened to the plaintiff. If the envelope is
returned unopened, then notice has not been given. All
notices mailed by certified mail shall be mailed in
envelopes upon which the plaintiff’s or the plaintiff’s
attorney’s return address appears, with a request to return
to that address.
Based on these limited methods to deliver the notices, if
personal service is not selected given the expense associated
with that method, then plaintiffs will need to get the names
of the tenants somehow from the landlord in order to deliver
notice via certified mail (since the postal office requires a
name to be listed).

If a plaintiff fails to provide a notice as required above, the
court shall award to the tenant to whom the notice should
have been given $250 in damages, plus reasonable attorney
fees. A tenant may not recover under this paragraph for
more than one notice violation.
If a tenancy is terminated as a result of a foreclosure
judgment and sale with respect to the rental property, then
the tenant may retain possession of the tenant’s rental unit
for up to 2 months after the end of the month in which the
sale of the property is confirmed. In addition, the tenant
may withhold rent in an amount equal to the security
deposit during the last period the tenant actually retains
possession of the rental unit, regardless of whether the
tenant retains possession after the sale of the property is
confirmed. The tenant’s right to retain possession of the
rental unit expires at the end of the month for which the
tenant withholds rent, as authorized above.
Subject to the tenant’s ability to withhold rent in the manner
set forth above, a tenant who retains possession of the rental
unit after the sale of the property is confirmed shall pay rent
for the period during which the tenant retains possession at
the same rate that applied immediately before the
confirmation of the sale of the property.
No writ of assistance or writ of restitution for the removal of
a tenant whose tenancy is terminated as a result of a
foreclosure judgment and sale may be executed before the
end of the 2nd month beginning after the month in which the
sale of the property is confirmed, unless the tenant has
waived in writing the right described above to retain
possession of the rental unit.
New WHEDA Programs
The law creates two new WHEDA programs designed to
help struggling borrowers that were effective March 6,
2009. The first program is a qualified subprime loan
refinancing program. A “qualified subprime loan” means an
adjustable rate single-family residential mortgage loan made
after December 31, 2001 and before January 1, 2008.
WHEDA may finance the acquisition or replacement of or
enter into contracts permitting an authorized lender to
finance the acquisition or replacement of an existing
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mortgage given by an applicant on an eligible property only
if all of the following conditions are satisfied:

6. WHEDA must comply with special rules for subprime
refinancing in federal law.

1. The eligible property is and will remain the principal
residence of the applicant (unless he/she is listed on the
child support lien docket).

The second program is a homeowner eviction and lien
protection program. WHEDA may enter into agreements
with lenders regarding the refinancing of a mortgage loan (a
loan secured by a first lien real estate mortgage on eligible
property) and may make or participate in the making and
enter into commitments for the making of loans to refinance
a mortgage loan if WHEDA first determines all of the
following:

2. The existing mortgage was originally financed through a
qualified subprime loan and has not subsequently been
refinanced.
3. WHEDA makes a determination that the mortgage will
be reasonably likely to cause financial hardship to the
applicant if not refinanced.
4. The term of any refinancing agreement entered into
under this paragraph does not exceed 30 years.
5. The monthly payments to be made by an applicant under
an agreement entered into under this paragraph include
principal, interest, property taxes, and insurance
(includes mortgage insurance, homeowner’s insurance,
and, if applicable, flood insurance).

1. The applicant (unless he/she is listed on the child support
lien docket) has made a reasonable effort to refinance the
mortgage loan with the existing lender or loan servicer or
with an organization approved by WHEDA but the
applicant has been unsuccessful in his or her effort.
2. The lender will not refinance the mortgage loan in the
absence of an agreement with WHEDA.

REGULATORY SPOTLIGHT
FRB Issues Final Rule on Regulation CC.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule which amends the routing
number guide to next-day availability checks and local
checks in Regulation CC to delete the reference to the
Baltimore branch office of the Federal Reserve Bank of
Richmond and to reassign the Federal Reserve routing
symbols currently listed under that office to the head office
of the Federal Reserve Bank of Philadelphia. These
amendments reflect the restructuring of check-processing
operations within the Federal Reserve System. To assist
banks in identifying local and nonlocal checks and making
funds availability decisions, FRB has amended the list of
routing systems in appendix A associated with the Federal
Reserve Banks of Richmond and Philadelphia to reflect the
transfer of check-processing operations from the Baltimore
branch office of the Federal Reserve Bank of Richmond to
the head office of the Federal Reserve Bank of Philadelphia.
Early notice will enable affected banks to amend their
availability schedules and related disclosures, if necessary,
and provide their customers with notice of the changes. The
final rule is effective 04/18/2009. Copies of the final rule
may be obtained from WBA or viewed at:
www.gpoaccess.gov/fr/index.html. Federal Register, Vol.
74, No. 33, 02/20/2009, 7785-7786.

FDIC Issues Final Rule on Risk-Based
Assessments.
The Federal Deposit Insurance Corporation (FDIC) has
issued a final rule to amend its regulation to alter the way in
which it differentiates for risk in the risk-based assessment
system. The final rule revises deposit insurance assessment
rates, including base assessment rates, and makes technical
and other changes to the rules governing the risk-based
assessment system. On 02/08/2006, the Federal Deposit
Insurance Reform Act was signed into law. The Act was
later amended by the Deposit Insurance Reform
Conforming Amendments Act (collectively, the Reform
Act). The Federal Deposit Insurance Act, as amended by the
Reform Act, continues to require that the assessment system
be risk-based and allows FDIC to define risk broadly. It
defines a risk-based system as one based on an institution’s
probability of causing a loss to the Deposit Insurance Fund
(DIF) due to the composition and concentration of the
institution’s assets and liabilities, the amount of loss given
failure, and revenue needs of the DIF. The final rule is
effective 04/01/2009. Copies of the final rule may be
obtained from WBA or viewed at: www.gpoaccess.gov/fr/
index.html. Federal Register, Vol. 74, No. 41, 03/04/2009,
9525-9563.
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Check “Special Focus” for an article on changes to HMDA’s Regulation C that will also affect Regulation Z’s new category
of loans called “higher priced mortgage loans”. Next, turn to “Regulatory Spotlight” for information concerning a Regulation
Z proposal on private education loans. Finally, turn to “Compliance Notes” for news about FDIC’s recent change in position
regarding the disclosure of real estate taxes on GFE and HUD Settlement Statements, and information about new disclosures
for sweep accounts.

SPECIAL FOCUS
Regulation C Amendments Affect Both Rate
Spread Reporting and Regulation Z’s New
Higher Priced Mortgage Loans
Notice 2009-4
For several years, the Home Mortgage Disclosure Act
(HMDA) and its implementing Regulation C have required
HMDA reporting institutions to report the “spread” between
the annual percentage rate (APR) of a reportable loan and
the yield of a certain benchmark if the spread meets or
exceeds a certain threshold. This is typically referred to as
“rate spread” reporting. Recent amendments to Regulation
C will change the benchmark and thresholds for this
reporting requirement. In large part, the change is made to
conform to the benchmark and thresholds used to determine
whether a mortgage loan is a “Higher Priced Mortgage
Loan” (HPML), a new category of loan created by recent
amendments to the Truth in Lending Act’s implementing
Regulation Z. As a result, the Regulation C amendments are
important for all lenders whether or not they are HMDA
reporters.
Currently, a HMDA reporting institution must report the
rate spread between the APR of a reportable loan as of the
date the rate was last set and the yield of a Treasury security
of comparable maturity (benchmark) as of the 15th day of a
given month if the spread is equal to or greater than: 3
percentage points for a first lien loan or 5 percentage points
for a subordinate lien loan (thresholds). To assist
institution’s in making this calculation a rate spread
calculator is available on the Federal Financial Institution
Examination Council’s (FFIEC’s) website at
www.ffiec.gov/ratespread/oldcalc.aspx.
This fall, the benchmark and thresholds will change for
applications received by the creditor on and after
October 1, 2009, and for loans that close on or after
January 1, 2010, regardless of when the creditor

received the application. At that time the benchmark used
to calculate the rate spread will be the Average Prime Offer
Rate (APOR) for a “comparable transaction,” and the
threshold will be 1.5 percentage points for a first lien loan
or 3.5 percentage points for a subordinate lien loan. Thus,
HMDA reporting institutions will need to report the spread
between the APR of a reportable loan (as of the date the rate
was last set) and the most recently available APOR for a
comparable transaction if the spread is equal to or greater
than: 1.5 percentage points for a first lien loan or 3.5
percentage points for a subordinate lien loan.
APORs are annual percentage rates derived through a
methodology established by the Federal Reserve from
average interest rates, points, and other pricing terms
currently offered to consumers on mortgage loans with lowrisk pricing characteristics. The Federal Reserve has derived
APORs for eight fixed rate products (1, 3, 5, 7, 10, 15 and
30 years) and six adjustable rate products (1, 2, 3, 5, 7 and
10 years). Therefore, two tables of APORs—one for fixed
rate loans and the other for adjustable rate loans—are
respectively posted on FFIEC’s website at www.ffiec.gov/
ratespread/YieldTableFixed.CSV and www.ffiec.gov/
ratespread/YieldTableAdjustable.CSV. The tables will
generally be updated each Friday morning, but the new
APORs posted will not be effective until the following
Monday. A creditor must use the “most recently available”
APOR, which means the APOR in the applicable table with
the most recent effective date as of the date the loan’s rate
was last set. Note that an APOR cannot be used before its
effective date.
A creditor must also be sure to use an APOR for a
“comparable transaction”. For this purpose, a comparable
transaction is determined solely by two factors: 1) Whether
the loan has a fixed or adjustable rate; and 2) The term to
maturity for a fixed rate loan or the length of the initial
fixed-rate period for an adjustable rate loan. The Federal
Reserve has also established in its methodology rules to
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identify a comparable transaction when the term to maturity
or length of the initial fixed rate period does not correlate
with timeframes specified for the 14 loan products for
which it has derived APORs, as noted above.
Now that you know all of this, your instinct may be to
panic; however, there is no need to do so because a new rate
spread calculator has been developed to do all the work for
you when you input the following information: 1) Fixed or
adjustable amortization; 2) Lock-in date (the date the rate
was set for the last time); 3) APR from the Truth in Lending
disclosure; 4) Term to maturity for a fixed rate loan or
length of initial fixed-rate period for an adjustable rate loan;
and 5) First lien status or subordinate lien status. Once you
have input this information and clicked submit, the
calculator will display the rate spread if it meets or exceeds
the applicable threshold—1.5 percentage points for a first
lien loan or 3.5 percentage points for a subordinate lien
loan. Note that if the applicable threshold hold is not met,
the calculator will not display the rate spread and, of course,
no rate spread reporting is required for that particular loan.
The new calculator is also posted on FFIEC’s website at
www.ffiec.gov/ratespread/newcalc.aspx.

Whether or not your institution is a HMDA reporter, the
new calculator can also be used to assist in the analysis of
whether a certain loan falls into the HPML category under
Regulation Z. As discussed in the January 2009 edition of
WBA Compliance Journal, an HPML is a closed-end
consumer credit transaction secured by the consumer’s
principal dwelling with an APR that exceeds the APOR for
a comparable transaction as of the date the rate is last set by
1.5 percentage points or more for a first lien loan or 3.5
percentage points or more by a subordinate lien loan.
Remember, the amendments to the benchmark and
thresholds in HMDA’s Regulation C were meant to
conform to Regulation Z’s HPML rules. However, note that
the effective date for the HPML rules is October 1, 2009,
which differs somewhat from the effective date structure for
the Regulation C amendments noted above. Having said
that, the new calculator is accessible now, and institutions
are strongly encouraged to become familiar with it before
the arrival of these effective dates.
The Regulation C amendments may be found at http://
edocket.access.gpo.gov/2008/pdf/E8-25320.pdf, while the
Regulation Z HPML rules may be found at http://
edocket.access.gpo.gov/pdf?E8-16500.pdf.

REGULATORY SPOTLIGHT
Agencies Issue Notice on Call Report and TFR
Revisions Information Collection.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
and Federal Deposit Insurance Corporation (FDIC)
(collectively, the Agencies) have issued a notice regarding
revisions to an information collection regarding the
Consolidated Reports of Condition and Income (Call
Report) for banks, the Thrift Financial Report (TFR) for
savings associations, the Report of Assets and Liabilities of
U.S. Branches and Agencies of Foreign Banks (FFIEC 002),
and the Report of Assets and Liabilities of a Non-U.S.
Branch that is Managed or Controlled by a U.S. Branch or
Agency of a Foreign (Non-U.S.) Bank (FFIEC 002S). On

12/23/2008, the Agencies under the auspices of the Federal
Financial Institutions Examination Counsel (FFIEC),
requested public comment for 60 days on a proposal to
extend, with revisions, the Call Report, TFR, FFIEC 002,
and FFEIC 002S, all of which are currently approved
collections of information. In addition, on 09/23/2008,
OCC, FRB, and FDIC requested comment for 60 days on
proposed revisions to the Call Report. On 10/01/2008, OTS
requested comment for 60 days on proposed revisions to the
TFR. After considering the comments received and the
outcome of an FDIC final rule on assessments, FFIEC and
the Agencies will add an item to the Call Report and TFR
schedules to collect data used for assessment purposes
effective 06/30/2009. Comments must be submitted on or
before 05/04/2009. Copies of the notice may be obtained
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This issue is packed with regulatory information. First, read “Special Focus” for information on Reg Z rules that are effective
this July 30th. Next, check “Regulatory Spotlight” for a final rule on Reg D which simplifies rules on “savings deposit”
withdrawals. Finally, turn to “Compliance Notes” for a reminder on unclaimed property held in an institution’s name.

SPECIAL FOCUS
FRB Finalizes Regulation Z Rules
Implementing Mortgage Disclosure
Improvement Act.
Notice 2009-5
Background
On 07/30/2008, the Board of Governors of the Federal
Reserve (FRB) published a final rule (July 2008 final rule)
amending Regulation Z, which implements the Truth in
Lending Act (TILA) and the Home Ownership and Equity
Protection Act (HOEPA). The July 2008 final rule requires
creditors to give consumers early Truth in Lending (ETL)
disclosures shortly after application for closed-end loans
secured by a consumer’s principal dwelling when the
transaction is also subject to the Real Estate Settlement
Procedures Act (RESPA). The disclosures must be provided
before the consumer pays any fee, other than a fee for
obtaining the consumer’s credit history. Also on
07/30/2008, the Congress enacted the Housing and
Economic Recovery Act of 2008, which included
amendments to TILA, known as the Mortgage Disclosure
Improvement Act of 2008 (MDIA). On 10/03/2008, the
Congress amended the MDIA in connection with its
enactment of the Emergency Economic Stabilization Act of
2008 (Stabilization Act). FRB published proposed rules on
12/10/2008 that would implement the MDIA. WBA
reported on the proposed rules and July 2008 final rule in
the January 2009 issue of WBA Compliance Journal. After
some delay, FRB published its final rules implementing the
MDIA on 05/19/2009. Fortunately the proposed and final
rules are very similar. This article provides a brief summary
of the MDIA and the final rules, both of which will become
effective on 07/30/2009.
MDIA Final Rules
The MDIA broadens, adds to, and in some cases, codifies
the requirements of FRB’s July 2008 final rule. Among
other things, the MDIA requires ETL disclosures for closed-

end mortgage loans subject to RESPA that are secured by a
consumer’s dwelling, not just the consumer’s principal
dwelling, and requires waiting periods between the time
when disclosures are given and consummation of the
mortgage transaction. The ETL disclosures (and any
corrected disclosures, as discussed later) must contain the
information required by sec. 226.18 of Regulation Z, and
the following new notice pursuant to the MDIA and
implementing final rules: “You are not required to complete
this agreement merely because you have received these
disclosures or signed a loan application”.
Consistent with the MDIA, the final rules implementing the
MDIA require creditors to provide consumers with ETL
disclosures, and deliver or place them in the mail, no later
than three business days after receiving a consumer’s
written application for a dwelling-secured closed-end loan.
In addition, no fee other than a bona fide and reasonable fee
for a credit report may be imposed on a consumer before the
consumer has received the ETL disclosures. If the ETL
disclosures are mailed to the consumer, the consumer is
considered to have received the disclosures three business
days after they have been mailed.
Under the MDIA and final rules, consummation of the
transaction may occur on or after the seventh business day
after the delivery or mailing of these disclosures. This is
often referred to as the “seven business day waiting period”.
The seven-business-day waiting period begins when the
creditor delivers the ETL disclosures or places them in the
mail, not when the consumer receives or is deemed to
receive them.
Also, under the final rule, if the annual percentage rate
provided in the ETL exceeds the tolerance for accuracy
under sec. 226.22 of Regulation Z (more than 1/8 of 1% in a
regular transaction or more than 1/4 of 1% in an irregular
transaction), creditors must provide corrected disclosures,
which the consumer must receive on or before the third
business day before consummation of the transaction. This
is often referred to as the “three business day waiting
period”. If the creditor provides the corrected ETL
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disclosures by means other than delivery in person, the
consumer is considered to have received them three
business days after they are mailed or delivered.
As was the case in the proposed rule, the final rules allow
consumers to expedite consummation by waiving or
modifying any waiting period in a bona fide personal
financial emergency. The only example of such an
emergency provided in the proposed and final rules is “the
imminent sale of the consumer’s home at foreclosure, where
the foreclosure sale will proceed unless loan proceeds are
made available to the consumer during the waiting period.”
In order to waive or modify a waiting period, a written
dated statement signed by all consumers who are primarily
liable on the legal obligation must be provided to the
creditor which specifically waives or modifies the waiting
period and describes the emergency. Pre-printed forms are
not permissible. Creditors should be cautious of waiving or
modifying waiting periods because the threshold for
meeting a bona fide personal financial emergency is high
and will most likely be closely scrutinized by regulators.
As stated earlier, the final rules are very similar to the
proposed rules; however, one significant difference is in the
application of the general definition of business day versus
the more precise definition of “business day” to the various
timing requirements noted above. Under the final rules, the
more precise definition of business day will apply to the
restriction on imposition of fees and to the seven-day and
three-day waiting periods. The general definition applies to
the remainder of the noted provisions.
As a refresher, under section 226.2(a)(6) of Regulation Z
and its official commentary, the general definition of
“business day” means a day when the creditor’s offices are
open to the public for carrying on substantially all of its
business functions. The more precise definition of “business
day” means all calendar days except Sundays and the legal
public holidays specified in 5 U.S.C. 6103(a), such as New
Year’s Day, the Birthday of Martin Luther King, Jr.,
Washington’s Birthday, Memorial Day, Independence Day,
Labor Day, Columbus Day, Veteran’s Day, Thanksgiving
Day, and Christmas Day. Under the more precise definition,
when any of the four legal holidays specified by date (New
Year’s Day, January 1; Independence Day, July 4;
Veteran’s Day, November 11; and Christmas Day,

December 25) falls on a Saturday, Federal offices might
observe the holiday on the preceding Friday. In such cases,
the observed holiday is a business day. For example, if July
4 falls on Saturday and Federal offices are closed on Friday,
July 3 in observance of the holiday, Friday is considered a
business day.
Examples of Timing Requirements
The final rules provide numerous examples to illustrate the
timing and application of the provisions related to business
days and waiting periods. Some of the examples follow.
• Seven business day waiting period. The seven-businessday waiting period begins when the creditor delivers the
early disclosures or places them in the mail, not when the
consumer receives or is deemed to have received the early
disclosures. For example, if a creditor delivers the early
disclosures to the consumer in person or places them in
the mail on Monday, June 1, consummation may occur on
or after Tuesday, June 9, the seventh business day
following delivery or mailing of the early disclosures.
• Three business day waiting period—conditions for
redisclosure. If, at the time of consummation, the annual
percentage rate disclosed is accurate under sec. 226.22,
the creditor does not have to make corrected disclosures.
If, on the other hand, the annual percentage rate disclosed
is not accurate under sec. 226.22, the creditor must make
corrected disclosures of all changed terms (including the
annual percentage rate) so that the consumer receives
them not later than the third business day before
consummation.
For example, assume consummation is scheduled for
Thursday, June 11, and the early disclosures for a regular
mortgage transaction disclose an annual percentage rate
of 7.00%:
i. On Thursday, June 11, the annual percentage rate will
be 7.10%. The creditor is not required to make
corrected disclosures.
ii. On Thursday, June 11, the annual percentage rate
will be 7.15%. The creditor must make corrected
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disclosures so that the consumer receives them on or
before Monday, June 8,
• Consummation after both waiting periods expire. If, in a
case where both the seven-business-day waiting period
and three-business-day waiting period apply,
consummation may not occur until both the sevenbusiness-day waiting period and the three-business-day
waiting period have expired.
For example, assume a creditor delivers the early
disclosures to the consumer in person or places them in
the mail on Monday, June 1, and the creditor then delivers
corrected disclosures in person to the consumer on
Wednesday, June 3. Although Saturday, June 6, is the
third business day after the consumer received the
corrected disclosures, consummation may not occur
before Tuesday, June 9, the seventh business day
following delivery or mailing of the early disclosures.
• Waivers within the seven-business-day waiting period.
Assume the early disclosures are delivered to the
consumer in person on Monday, June 1, and at that time
the consumer executes a waiver of the seven-business-day
waiting period (which would end on Tuesday, June 9,) so
that the loan can be consummated on Friday, June 5:
i. If the annual percentage rate on the early disclosures
is inaccurate under sec. 226.22, the creditor must
provide a corrected disclosure to the consumer before
consummation, which triggers the three-business-day
waiting period. After the consumer receives the
corrected disclosure, the consumer must execute a
waiver of the three-business-day waiting period in
order to consummate the transaction on Friday, June 5.
ii. If a change occurs that does not render the annual
percentage rate on the early disclosures inaccurate
under sec. 226.22, the creditor must disclose the
changed terms before consummation, consistent with
sec. 226.17(f). Disclosure of the changed terms does
not trigger an additional waiting period, and the
transaction may be consummated on June 5, without
the consumer giving the creditor an additional
modification or waiver.

• Waivers made after the seven-business-day waiting
period. Assume the early disclosures are delivered to the
consumer in person on Monday, June 1, and
consummation is scheduled for Friday, June 19. On
Wednesday, June 17, 2009, a change to the annual
percentage rate occurs:
i. If the annual percentage rate on the early disclosures
is inaccurate under sec. 226.22, the creditor must
provide a corrected disclosure to the consumer before
consummation, which triggers the three-business-day
waiting period. After the consumer receives the
corrected disclosure, the consumer must execute a
waiver of the three-business-day waiting period in
order to consummate the transaction on Friday, June
19.
ii. If a change occurs that does not render the annual
percentage rate on the early disclosures inaccurate
under sec. 226.22, the creditor must disclose the
changed terms before consummation, consistent with
sec. 226.17(f). Disclosure of the changed terms does
not trigger an additional waiting period, and the
transaction may be consummated on Friday, June 19,
without the consumer giving the creditor an additional
modification or waiver.
Other MDIA Provisions
Finally, the MDIA, as amended by the Stabilization Act,
specifies different requirements for providing early
disclosures for mortgage transactions that are secured by a
consumer’s interest in a timeshare plan. The timeshare
provisions under the MDIA and implementing final rules
are not discussed in this article. In addition, the MDIA
contains provisions regarding variable rate transactions;
however, implementing regulations have not yet been
proposed. WBA will report on those proposed rules when
they are published in the Federal Register.
Effective Date
The final rules are effective 07/30/2009. Copies of the final
rules may be obtained from WBA or viewed at: http://
edocket.access.gpo.gov/2009/pdf/E9-11567.pdf. For more
information about the MDIA and recent changes to
Regulation Z, see the January 2009 issue of WBA
Compliance Journal.

REGULATORY SPOTLIGHT
Agencies Issue Proposed Rule on Clarifications
to Unfair or Deceptive Acts or Practices.
The Board of Governors of the Federal Reserve System
(FRB), Office of Thrift Supervision (OTS), and National
Credit Union Administration (NCUA) (collectively, the

Agencies) have issued a proposed rule providing
clarifications to final rules published on 01/29/2009
regarding unfair or deceptive acts or practices. The final
rules prohibit institutions from engaging in specific acts or
practices in connection with consumer credit card accounts.
The Agencies understand that clarification is needed
May 2009
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Check “Special Focus” for surprising information about insurance cancellation notifications. Next, read “Regulatory
Spotlight” for information on the FACT Act, SAFE Act and FDIC Special Assessments. Finally, turn to “Compliance Notes”
for additional information on Special Assessments and updated FDIC signage.

SPECIAL FOCUS
Frequently Asked Questions:
“Proof of Insurance” for Homeowner’s Policies
Notice No. 2009-6
Many WBA members have expressed confusion recently
over developments regarding proof of homeowners’
insurance for residential mortgage lending. Acquiring and
maintaining adequate insurance coverage is an important
consideration for both the property owner and for the lender
holding a mortgage lien on the property.

the certificate confers no rights on the certificate holder
(lender/mortgagee); (3) the certificate does not amend,
extend or alter the coverage afforded by the policy; and (4)
the certificate does not constitute a contract between the
insurer, agent and certificate holder. Further, the ACORD®
forms do not obligate insurers to notify certificate holders of
insurance cancellations, using the term that the insurer “will
endeavor” to notify in the event of cancellation rather than
affirmatively obligating the insurer to notify.
Should lenders accept all certificates of insurance as
“proof”?

What is a certificate of insurance?
A certificate of insurance is a document issued by, or issued
on behalf of, an insurer to convey to a third party that
insurance has been provided to the named insured (e.g.,
borrower) and that the third party (e.g., lender/mortgagee)
has certain rights under the policy. The most common
certificates of insurance in use are published by the
Association for Cooperative Operations Research and
Development (ACORD®). This is an insurance industry
association which provides standardized forms used by a
large number of insurers.
What are the advantages and disadvantages of relying
on an ACORD® certificate of insurance as proof of
insurance?
®

An ACORD certificate condenses some of the more
important terms of an insurance policy into a single-page,
easy-to-read format. This saves considerable time over
obtaining, reading and analyzing a complete copy of an
insurance policy. The certificate can be created by a local
insurance agent, rather than the insurer itself, so it can be
issued and revised quickly. However, most current versions
of ACORD® certificates contain disclaimers which negate
their value as “proof” of insurance. Such disclaimers
include: (1) the certificate is issued as a matter of
information only (not binding evidence of insurance); (2)

No. A certificate of insurance which contains disclaimers
such as those mentioned above has no evidentiary value and
is a wholly inadequate means of confirming the existence
and terms of a policy of insurance. State courts in New
York, New Jersey and Illinois have found that the
disclaimers included in ACORD® forms preclude a claimant
from relying on the information provided on the certificate.
A number of large lending institutions, both residential and
commercial, have rejected the current ACORD® certificates
of insurance. A working group of lending and insurance
industry representatives have been meeting regularly since
2007 in an attempt to resolve their differences with respect
to ACORD® certificates of insurance, so far without
success.
Although ACORD® certificates of insurance with the
disclaimers are not adequate proof of insurance, this does
not necessarily mean that the insurance does not exist or is
not adequate. The decision to close a loan should be based
on the best information available to the lender, not on what
the insurer chooses to provide.
What are alternative means of obtaining acceptable
proof of insurance?
It is important to understand that a lender is not required to
accept a certificate of insurance that does not offer proof
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that the insurance exists in the proper coverage amount, that
the lender’s interest as mortgagee is provided for under the
terms of the policy, and that the lender is entitled to
adequate notice of cancellation in order to force-place
insurance. These elements are the basic requirements for
protecting the mortgagee interest of the lender. If an
insurance provider issues a certificate of insurance (nonACORD®) that provides this information without
disclaimers, and is signed by a representative of the insurer,
it may be adequate.
Although the current ACORD® certificates include the
disclaimers, at least one older version, the ACORD® 27
Evidence of Property Insurance (3/93) does not. Check with
the insurance agent to see if the information can be provided
on the earlier version of the ACORD® form that does not
include the offending provisions. Again, the form must be
signed by a representative of the insurer in order to be
effective.
Another alternative is to obtain a certified copy of the
homeowners’ policy prior to closing. The key provisions
outlined above (coverage amount, mortgagee provision and
notice of cancellation) should be verified as included in the
terms of the policy. It will take time to read through the
policy. If any of the key provisions are not included, have
the insurance agent add them as endorsements.
Finally, an insurance binder, such as the ACORD® form 75,
is acceptable proof of insurance if the key provisions are
included on the binder and the binder is signed by a
representative of the insurer. A binder is a simplified
memorandum of the important terms of a contract of
insurance which is temporary protection until a formal
policy is issued. Binders are usually in force for a period of
30, 60 or 90 days, so it is important that the lender is aware
of the expiration date of the binder. The ACORD®
insurance binder form does not include a provision for
notice of cancellation, however it does have a blank area for
“Special Conditions/Other Coverages” that can
accommodate the addition of a notice of cancellation
provision, such as “Policy described above shall not be
cancelled by insurer without at least ten (10) days prior
written notice to Mortgagee.” Lenders should be mindful

that a binder is temporary, and while it may be sufficient to
close the loan it will not be effective through the entire term
of the loan. To be certain that insurance remains in place,
the lender will need to obtain either additional binders or
permanent, acceptable proof of insurance once the initial
binder expires.
It is suggested that lenders consult their attorneys whenever
questions arise as to the adequacy of proof of insurance.
Is it true that insurance companies are no longer
required to notify lien holders that a homeowner’s
policy has been cancelled?
Whether an insurer is required to notify a lender/mortgagee
that the policy has been cancelled is governed by the terms
of the policy, which is a contract. By the language of the
disclaimers, the current ACORD® certificate of insurance is
not a contract and does not amend or alter the rights
afforded by the policy. If a policy is in force and includes an
affirmative notice of cancellation provision, it is immaterial
that the ACORD® certificate of insurance does not--the
policy will govern. On the other hand, if the policy does not
include a notice of cancellation provision, the lender may
not, because of the disclaimers, rely on any representation in
the current ACORD® certificate of insurance to the
contrary. It would not be possible for purposes of this article
to review every form of homeowners’ policy to determine
whether notice of cancellation provisions have been
eliminated from any or all of them, however there has been
no indication that the insurance industry has unilaterally
decided to do so. The best practice for lenders would be to
check the terms of the policy to resolve any doubt.
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This month’s “Special Focus” has important articles on Sweep Account rules and the Credit Card Act’s unexpected impact on
non-credit card open-end credit products. Next, read “Regulatory Spotlight” for information on FACT Act and Home
Affordable Program rules. Finally, check “Compliance Notes” for information on loan renewals and new Reg Z rules.

SPECIAL FOCUS
FDIC Processing of Sweep Deposit Accounts
for a Failed Financial Institution and New
Sweep Account Disclosures
Notice No. 2009-7
On 02/02/2009, FDIC issued a final rule in an effort to
clarify FDIC’s practices for determining deposit and other
liability account balances at a failed insured depository
institution. According to FDIC, the final rule merely
formalizes long-standing FDIC policies on the treatment of
swept funds upon bank failure and does not impose any new
operational requirements on financial institutions. The final
rule does, however, create new disclosure requirements
applicable to sweep accounts addressing FDIC treatment in
the event of bank failure. This article will highlight key
components of FDIC’s final rule.
Background Principles
Upon the failure of an FDIC-insured depository institution
(institution), FDIC must determine the total insured amount
for each depositor. To make this determination, FDIC must
ascertain the balances of all deposit accounts owned by the
same depositor in the same ownership category at the failed
institution as of the day of failure. In making that
determination, FDIC will treat deposits and liabilities
according to the ownership and nature of the underlying
obligations based on end-of-day ledger balances for each
account, using the institution’s normal posting procedures.
To determine the end-of-day ledger balances for each
account, FDIC will use the institution’s ordinary cut-off
time for the day’s business on the day of failure, or an
earlier “FDIC Cutoff Point”, which is the point in time
when FDIC acts to stop deposit transactions that might
result in creating new liabilities or extinguishing existing
liabilities for external transactions, such as transfers coming
from or going out of the failed institution. FDIC (as
receiver) will use its best efforts to stop these transfers from
taking place as of the FDIC Cutoff Point. In applying these
principles, FDIC may correct end-of-day ledger balances if
necessary.

Application of Principles to Sweep Accounts
A sweep account covered by the final rule involves the prearranged transfer of funds from a deposit account to: (1) an
investment vehicle located outside the institution, or (2)
another account or investment vehicle located within the
institution. Consistent with the general principles outlined
above, FDIC will make its claims determinations based on
deposit and other account balances reflected on the books
and records of the institution after all normal end-of-day
processing has been completed.
For internal sweep accounts, FDIC will use books and
records as reflected in end-of-day ledger balances as of the
closing day. All internal sweep arrangements would be
completed for that day according to the institution’s normal
procedures. Funds in a general ledger account at the
institution’s end-of-day will be treated as a deposit. Funds
will be aggregated with the balance in the deposit account
from which they were originally swept if their ownership
interest has not changed. If there has been a change in
ownership, the funds will be aggregated with the transaction
deposit balances of the new owner. The full amount of
swept funds for a customer residing in an omnibus or other
commingled account as of the institution’s normal end-ofday will be treated as belonging to that customer, regardless
of any netting practices established by the institution.
In the case of sweeps out of the institution into deposits or
investment vehicles not residing on the books of the
institution, FDIC will use the status of the funds in the endof-day ledger balances of the institution and the external
entity. If an expected transfer to an external sweep
investment has not occurred at the time FDIC takes control,
the external investment will not be purchased and the funds
will remain in the account identified in the end of day ledger
balance. If FDIC cannot stop funds from flowing into or out
of the institution, treatment of the swept funds may vary
from institution’s normal end-of-day balances.
Disclosure Requirements
The final rule requires all institutions to prominently
disclose whether swept funds are “deposits”, as defined in
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12 U.S.C. 1813(l) for covered sweep accounts. If the funds
are not deposits, the institution must further disclose the
status such funds would have if the institution failed. The
disclosures must be consistent with the reporting of funds in
the quarterly Call Reports. This requirement was effective
on 07/01/2009, for all new sweep account contracts and any
renewal of existing sweep account contracts. For existing
contracts, institutions have until 08/30/2009, to provide the
required disclosures. Institutions are also required to
provide the required disclosures no less than annually
thereafter.

Funds that remain in the domestic deposit account (amount
below the pre-established threshold) will be treated as a
deposit for insurance purposes. Funds swept into the
Eurodollar or IBF account as reflected on the institution’s
end-of-day records will be treated as unsecured general
creditor claims against the receivership. Eurodollar and IBF
deposits are generally not “deposits” for insurance purposes
because the obligation at the foreign branch is not payable
in the United States.

Sweep accounts not covered include: transfers within a
single account, or to a sub-account; deposit-to-deposit
sweeps, such as zero-balance accounts, unless the sweep
results in a change in the customer’s insurance coverage; a
periodic customer initiated transfer from one customer
account to another customer account; transfers via bill pay
arrangements; or transfers from a deposit account to make
regular amortizing payments on a loan account.

Fed Funds sweep accounts function in a fashion similar to
Eurodollar and IBF sweep accounts. At the end of the
business day, customer funds in excess of a pre-established
threshold are swept to a Fed Funds account, and at the start
of the next business day are swept back to the customer’s
deposit account. Upon institution failure, funds remaining in
the domestic deposit account are treated as a deposit for
insurance purposes. Funds swept to a Fed Funds account, as
reflected in the institution’s end-of-day records, are treated
as nondeposit liabilities and the depositor has a general
creditor status.

Institutions may provide the required disclosures through
letters, confirmation statements, account statements or other
materials furnished to the customer. The disclosures need
not be a formal amendment to an account agreement.
Institutions are reminded that the disclosure requirements
set forth under the final rule are separate from any other
disclosure or notice requirement required by other rules and
regulations applicable to a particular sweep account
arrangement, including the continued requirement to
provide a daily confirmation notice.
Examples of Treatment

Fed Funds Sweep Accounts

Money Market Mutual Fund Sweep Accounts
Money market mutual fund sweeps are structured in a
variety of ways. Treatment under the final rule will depend
upon: (1) whether the arrangement is a same-day or nextday sweep arrangement; and (2) whether the money market
mutual fund maintains an account at the failed institution
used for share purchases.

Eurodollar and IBF Sweep Accounts

For same-day money market mutual fund sweeps where the
mutual fund does not maintain an account at the institution,
if the bank closing occurs after the funds have been wired
outside of the institution, the sweep will be deemed
completed and reflected in the end-of-day balance of the
deposit account. If the same-day money market mutual fund
sweep occurs after the institution is closed, FDIC will
attempt to block the transfer and funds would remain in the
originating deposit account.

Under a Eurodollar and international banking facility (IBF)
sweep account arrangement, funds in the deposit account
above a specified threshold are typically swept daily into a
Eurodollar or IBF account owned by the same customer.

In a purchase and assumption transaction of the institution,
the sweep product would be transferred to the acquiring
institution and the funds swept back to the customer’s
account as usual, assuming minimum share price is met. In

FDIC has included in its final rule a discussion of how
FDIC will treat funds associated with various sweep
accounts in the event of bank failure. What follows are brief
examples of treatment by FDIC for certain covered sweep
account products. More examples can be found in the final
rule.
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a pay-off transaction, however, FDIC would provide
payment of the swept funds via check or other payment
mechanism.
For next-day money market mutual fund sweeps where the
mutual fund does not maintain an account at the institution,
the investment decision is typically made after the days’
transactions are posted—usually late evening or early the
following morning. Funds are then swept into a temporary
holding account or omnibus account as of the normal end-of
-day and are normally used to purchase shares the following
business day. Those funds that did not leave the institution
but are in the omnibus account will be treated as if they had
not left the originating deposit account. Funds already in the
money market mutual fund will be treated as for same day
sweeps outlined above.
Loan Sweep Accounts
A loan sweep account uses a customer’s excess deposit
balances to automatically pay down a loan or other credit
account balance at the institution. In the event of bank
failure, this transaction will be completed prior to
determining end-of-day deposit and account balances. The
funds will have been swept out of the deposit account and
used to reduce the loan balance. FDIC would treat the funds
residing in the deposit account, those below the preestablished threshold, as a deposit account.
In the event of a purchase and assumption transaction of the
institution, funds used to pay down the customer’s loan
would be available to be swept back to the customer’s
account as usual. In a pay-off transaction, FDIC would
recognize the customer’s reduced loan balance and pay the
remaining balance in the deposit account according to
normal insurance procedures.
Repurchase Sweep Accounts
The new FDIC rule provides for different FDIC treatment in
the event of bank failure for a “properly executed” v.
“improperly executed” repurchase agreement.
In a properly executed sweep, the customer becomes the
legal owner of the assets or obtains a perfected security
interest in the assets. In a purchase and assumption
transaction of the institution, funds would normally be
swept back into the customer’s deposit account on the next
day, and the customer would have access to the funds. In a
payout, FDIC will recognize the customer’s ownership or
security interest in assets and will pay the value of the assets
if they equal the amount of the funds swept. If improperly
executed, the swept funds remain in the deposit account and
are considered not to have been transferred out of the
deposit account.
Institutions need to be sure that the technical requirements
applicable to repurchase agreements are met to avoid having
an improperly executed repurchase agreement. It is also
important to comply with all requirements imposed on

repurchase sweep accounts to avoid violations under the
laws imposing the requirements.
The WBA 387 Repurchase Agreement falls under the
Repurchase Sweep Account category and will be discussed
later in this article.
WBA Repurchase Agreement Documents
The WBA 387 (7/09) Repurchase Agreement, WBA 387A
(7/09) Repurchase Agreement Disclosures and WBA 387B
(7/09) Confirmation Notice have been revised to satisfy the
new sweep disclosure rule addressing the treatment of funds
in the event of bank failure. The WBA 387 Repurchase
Agreement contemplates the sale and repurchase of
securities that are direct obligations of the United States
government. In the event the bank fails and FDIC is
appointed receiver while the customer owns the securities
pursuant to the WBA form, the FDIC will recognize the
customer’s ownership interest and would provide payment
for the swept funds (buy back the securities) via check or
other payment mechanism, as usual. If the bank fails and the
bank’s assets are assumed, the funds would be swept back
into the customer’s transaction account, as usual.
As a separate matter, securities laws continue to require full
disclosure of risks and the WBA Repurchase Agreement
and Repurchase Agreement Disclosure continue to address
such risks. The disclosure provides that in the event the
customer is deemed to have an unperfected security interest
in the securities, the swept funds would be treated as if they
had not left the deposit account from which they originated.
This disclosure is made to comply with securities laws
because treatment of the transaction as an unperfected loan
is a possible risk. If, however, the agreement is deemed by
the FDIC to be improperly executed and the funds are
deemed to remain in the deposit account, the bank would
have violations of other banking laws. To help avoid these
unintended consequences WBA has removed the Bank’s
right of substitution from its repurchase documents.
The WBA 387 (7/09) Repurchase Agreement and WBA
387A (7/09) Repurchase Agreement Disclosures, may be
used for any new sweep repurchase accounts created on or
after 07/01/2009. Institutions that must provide required
disclosures to existing sweep repurchase customers by
08/30/2009, may use the WBA 387A (7/09) Repurchase
Agreement Disclosures with a cover letter, or may use
WBA 387B (7/09) Confirmation Notice, if it is used and
provided on or before 08/30/2009. The annual disclosure
required to be given to all sweep repurchase account
customers may be provided by use of WBA 387A (7/09)
with a cover letter, or WBA 387B (7/09). The new WBA
forms may be purchased from FIPCO® online at
www.fipco.com or by calling 800/722-3498.
Sweep Information Resources
Many questions have arisen since publication of the final
rule and more are likely to arise in the future. However,
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there are several resources available that may assist
institutions in understanding some of the nuances of the
final rule.
First, WBA’s Hot Topics in Deposit Compliance telephone
seminar addressed, among other topics, this final rule. To
order a copy of the seminar, please contact WBA’s
Gretchen Schweiger at 608/441-1252 or by email at:
gschweiger@wisbank.com.

statements for all open-end consumer credit plans; and (2) a
45-day advance notice of significant changes in terms for
open-end consumer credit plans that are accessed by a card.
WBA will write an article later in the year reviewing the
Act’s other changes given that their effective dates are in
2010.
Definition of Open-end Credit Plan

Third, it is important for institution personnel to read the
complete final rule. It may be found at: http://
edocket.access.gpo.gov/2009/pdf/E9-2113.pdf.

Under TILA, an open-end credit plan means “a plan under
which the creditor reasonably contemplates repeated
transactions, which prescribes the terms of such
transactions, and which provides for a finance charge which
may be computed from time to time on the outstanding
unpaid balance.” It includes not only credit cards, but also
home equity lines of credit and unsecured consumer lines of
credit (such as overdraft lines of credit).

Conclusion

Length of Billing Period

While the final rule does not impose new operational
requirements for institutions offering sweep accounts, it is
important for each institution to fully understand how
claims determinations may be made by FDIC in the event of
bank failure.

The most significant change in the Act which may affect all
open-end consumer credit plans relates to the length of a
billing period and the ability of a creditor to treat a payment
as late. The Act and Rule specifically prohibit a creditor
from treating any payment as late for any purpose unless the
creditor has adopted reasonable procedures designed to
ensure that each periodic statement including the
information required in TILA is mailed or delivered to the
consumer at least 21 days before the payment due date and
the expiration of any grace period, as those terms are
defined below. This provision applies to periodic statements
that are first mailed or delivered on or after 08/20/2009.

Second, FDIC published Frequently Asked Questions for its
sweep disclosure rule, which may be found at: http://
www.fdic.gov/news/news/financial/2009/fil09039.html.

Institutions are encouraged to work closely with legal
counsel to review the particulars of each sweep account
product offered, as much of FDIC’s determination of a
deposit account’s end-of-day balance will depend upon each
institution’s operations and the terms of its sweep account
agreements.

New Federal Credit Card Act Affects More
Than Credit Cards
Notice No. 2009-8
On 05/22/2009, the President signed into law the “Credit
Card Accountability Responsibility and Disclosure Act of
2009” (Credit Card Act or Act). Most articles discussing the
Act are focused solely on aspects affecting credit cards and
gift cards. However, as WBA has communicated to its
members several times this month, it is critical to note that
certain aspects of the Act apply not only to credit cards
accounts covered by the Truth in Lending Act (TILA), but
also to other open-end consumer credit plans covered by
TILA, and those provisions are effective 08/20/2009.
The Act generated many questions that needed answers;
therefore, on 07/16/2009, the Board of Governor’s of the
Federal Reserve announced its approval of an interim final
rule (Rule) intended to implement the provisions of the Act
that are effective 08/20/2009. The Rule was subsequently
published in the Federal Register on 07/22/2009, and it
provides for a 60-day comment period ending 09/21/2009.
This article reviews the two primary compliance issues in
the Act and Rule that are effective 08/20/2009: (1) the
length of a billing period as it relates to delivery of periodic
4  July 2009

The Act did not define the term “payment due date” and,
therefore, it was unclear if it meant the scheduled date of
payment or the date by which payment must be made before
it is considered late under any applicable state law,
contractual provision or informal policy. The interim final
rule answered this question by indicating that payment due
date is the date by which the minimum periodic payment
must be made under the legal obligation rather than the date
by which the payment must be made to avoid being
considered late under applicable state law, contractual
provision or informal policy (collectively referred to as a
“courtesy period”). For example, if the open-end credit plan
provides that payment is due on the 1st day of the month but
a late fee will not be assessed if the payment is received by
the 16th day of the month, the payment due date is the 1st day
of the month and not the 16th day of the month.
As noted earlier, the Rule also requires the creditor to adopt
reasonable procedures designed to ensure that each periodic
statement is mailed or delivered at least 21 days before the
expiration of any “grace period”. Failure to do so prohibits
the creditor from treating the payment as late for any
purpose or collecting any finance charge or other charge.
Although the Act did not define “grace period”, the interim
final rule did. Thus, “grace period” means any period of
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time within which any credit extended may be repaid
without incurring a finance charge due to a periodic interest
rate. The Fed points out that the expiration of grace period
generally coincides with the payment due date. WBA
documents do not contract for a grace period. Instead, the
documents provide that a periodic rate applies to any
outstanding balance until such balance is paid.
It is important to note that “grace period” does not mean nor
does it include any additional period of time by which a
payment must be made before the payment is considered
late, whether by state law mandate, contractual provision or
informal policy. This may be contrary to some creditors’
current understanding of what constitutes a grace period, as
many creditors view this additional time given as a grace
period. This is understandable given that the rule before
08/20/2009, is that a creditor must mail or deliver a periodic
statement to the consumer at least 14 days before the date
by which payment is due for purposes of avoiding not only
finance charges as a result of a loss of a free-ride period but
also any other charges, such as late fees.
The definitions of payment due date and grace period are
obviously significant because they impact the 21-day
timeframe that must be observed in order to preserve the
possibility of “treating a payment as late for any
purpose” (as will be discussed below). Remember that the
Act and Rule do not require a creditor to impose a late fee
or otherwise treat a payment as late. Furthermore, the Act
and Rule do not negate or supersede any state law mandated
or contractual timeframe following the payment due date by
which the consumer can make a payment before it is
considered late. However, what this does mean is if you
wish to have the ability to treat a payment as late for any
purpose, you must comply with both the 21-day timeframe
and any state law or contractual timeframe.
For example, if a periodic statement is mailed on August 20,
2009, the statement must reflect a due date no earlier than
September 10, 2009, in order to preserve the possibility of
treating payment as late if the payment arrives after any
timeframe following the payment due date as mandated by
state law or contractual provision. The following furthers
the illustration: The consumer’s open-end credit plan
provides that payment can be made 15 days following the
payment due date without a late charge being assessed. The
consumer’s periodic statement is mailed on August 20,
2009, and reflects a payment due date of September 10,
2009. If the consumer does not make the payment by
September 25, 2009, the creditor may treat the payment as
late beginning on September 26, 2009. However, if the
consumer does make the payment on or before September
25, 2009, the creditor may not treat the payment as late. In
another example, all facts remain the same except that the
periodic statement reflects a payment due date of September
09, 2009. In that case, the creditor cannot treat the payment
as late, regardless of when the payment ultimately is made,
if at all.

The Rule also clarifies the meaning of “treating a payment
as late for any purpose”, as has been mentioned numerous
times above. It includes increasing the APR as a penalty,
reporting the consumer as delinquent to a credit reporting
agency, or assessing a late fee or any other fee based on the
consumer’s failure to make a payment within a specified
amount of time or by a specified date. However, it does not
include the imposition of a finance charge due to a periodic
interest rate for an account that does not have or ceases to
be eligible for a grace period (as that term is defined in the
Rule).
Creditors will need to assess open-end credit contracts and
operational abilities to best determine how to implement the
Act and Rule. Some may determine that they will not treat a
payment as late for any purpose, while others may seek to
make adjustments in their billing cycle or payment due
dates. Whether advance notice of any change is required
will depend upon the type of change to be implemented, the
type of open-end consumer credit product(s) involved and
any contractual provisions in the credit agreement.
45 Day Advance Notice Requirements for Changes in
Certain Open-end Consumer Credit Plans
In a separate provision, also effective 08/20/2009, the Act
and Rule require a creditor of any “credit card account
under an open-end consumer credit plan” covered by TILA
to provide to each affected consumer written notice of any
“significant change” in the terms, an increase in the
minimum periodic payment, or an increase in rate due to
default, delinquency or penalty, at least 45 days prior to the
effective date of the change or increase.
In addition, the Act and Rule give consumers a right to
reject the change before the effective date of the change,
unless the account is more than 60 days delinquent or the
change is an increase in minimum period payment amount.
If the consumer exercises the right to reject, the creditor is
prohibited from: (1) Applying the change; (2) Imposing a
fee or charge or treating the account as in default solely
because of the rejection; or (3) Requiring the obligation to
be immediately repaid in full or through a method that is
less beneficial than one of the following: (a) The method of
repayment for the account on the date the creditor was
notified of the rejection; (b) An amortization period of not
less than five years beginning no earlier than the date the
creditor was notified of the rejection; or (c) A required
minimum periodic payment that includes a percentage of
the balance equal to no more than twice the percentage
required on the date the creditor was notified of the
rejection.
While WBA is certain that open-end consumer credit plans
covered by TILA which are not accessed by a card are not
covered by these new notice requirements, we have been
very concerned that open-end consumer credit plans
covered by TILA that are accessed by a card are covered.
This concern stems from the Act and Rule failing to define
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the term “credit card account under an open-end consumer
credit plan”.
Fortunately, the Rule expressly excludes from coverage of
these notice requirements HELOCs covered by TILA that
are accessed by a card. Unfortunately, the interim final rule
does not expressly exclude any other open-end consumer
credit plans covered by TILA that are accessed by a card.
Thus, a conservative reading of the Rule would mean that
the 45-day advance written notice requirements would apply
to non-HELOC (a/k/a non home-secured) open-end
consumer credit plans covered by TILA that are accessed by
a card. This is the position the Fed took in a verbal
discussion with WBA on 07/16/2009. It is for this reason
that WBA provides the following brief summary of some of
the new notice requirements and related prohibitions and
restrictions; however, please note that this summary does
not cover every nuance of these extremely complex
requirements.
Notice of Significant Change or Increase in Minimum
Periodic Payment
The 45-day advance written notice requirement is triggered
by an increase in the required minimum periodic payment or
changes to the following terms, except as provided below:
(1) Each periodic rate that may be used to compute the
finance charge on an outstanding balance for purchases, a
cash advance, or a balance transfer. This includes any
discounted initial rate, premium initial rate, or penalty rate
that may be applied to the account; (2) Any annual or other
periodic fee that may be imposed for the issuance or
availability of a credit card account under an open-end (not
home-secured) consumer credit plan, including any fee
based on account activity or inactivity; (3) Any fixed
finance charge and any minimum interest charge if it
exceeds $1.00 that could be imposed during a billing cycle;
(4) Transaction charges; (5) Grace period; (6) Balance
computation method; (7) Cash advance fee; (8) Late
payment fee; (9) Over-the-limit fee; (10) Balance transfer
fee; (11) Returned-payment fee; and (12) Required
insurance, debt cancellation, or debt suspension coverage
fee.
Whenever the creditor changes the consumer’s billing cycle,
it must give this notice if the change affects any of the terms
above, unless a notice is not required under one of the
exceptions discussed below. Also, the 45-day timing
requirement does not apply if the consumer has agreed to a
particular change; however, the notice still must be given
before the effective date of the change and must contain the
information discussed below.
The following are the only exceptions to this 45-day
advance written notice requirement: (1) When the change is
an increase in a variable APR (APR) in accordance with a
credit card agreement that provides for changes in the rate
according to operation of an index that is not under the
control of the creditor and is available to the general public;
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(2) When the change is an increase in an APR upon the
expiration of a specified period of time, provided that: (a)
Prior to commencement of that period, the creditor
disclosed in writing to the consumer, in a clear and
conspicuous manner, the length of the period and the APR
that would apply after expiration of the period; and (b) The
APR that applies after that period does not exceed the rate
previously disclosed; (3) When the change is an increase in
an APR due to the completion of a workout or temporary
hardship arrangement by the consumer, provided that: (a)
The APR applicable to a category of transactions following
any such increase does not exceed the rate that applied to
that category of transactions prior to commencement of the
arrangement or, if the rate that applied to a category of
transactions prior to the commencement of the workout or
temporary hardship arrangement was a variable rate, the rate
following any such increase is a variable rate determined by
the same formula (index and margin) that applied to the
category of transactions prior to commencement of the
workout or temporary hardship arrangement; and (b) The
creditor has provided the consumer, prior to the
commencement of such arrangement, with a clear and
conspicuous written disclosure of the terms of the
arrangement (including any increases due to such
completion); or (4) When the change involves charges for
documentary evidence; a reduction of any component of a
finance or other charge; suspension of future credit
privileges (except for the reduction of a credit limit where
an over-the-limit or penalty fee will be imposed solely as a
result of the consumer exceeding the newly decreased credit
limit, as discussed below) or termination of an account or
plan; or when the change results from an agreement
involving a court proceeding.
The 45-day advance written notice must contain: (1) A
description of the changed terms or any increase in the
required minimum periodic payment; (2) A statement that
changes are being made to the account; (3) The date the
changes will become effective; and (4) Except in the case of
an increase in the required minimum periodic payment: (a)
A statement that the consumer has the right to reject the
change(s) prior to the effective date of the change(s), unless
the consumer fails to make a required minimum periodic
payment within 60 days after the due date for that payment;
(b) Instructions for rejecting the change(s), and a toll-free
telephone number that the consumer may use to notify the
creditor of the rejection; and (c) If applicable, a statement
that if the consumer rejects the change(s), the consumer’s
ability to use the account for further advances will be
terminated or suspended.
If a creditor increases any component of a charge on a credit
card account under an open-end (not home-secured)
consumer credit plan, or introduces a new charge, that is not
subject to the 45-day advance notice requirements, a
creditor may either provide 45-day advance written notice
described above or provide notice of the amount of the
charge before the consumer agrees to or becomes obligated
to pay the charge, at a time and in a manner that a consumer
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would be likely to notice the disclosure of the charge. The
notice may be provided orally or in writing.
If a creditor decreases the credit limit on an account,
advance notice of the decrease must be provided before an
over-the-limit fee or a penalty rate can be imposed solely as
a result of the consumer exceeding the newly decreased
credit limit. Notice shall be provided orally or in writing at
least 45 days prior to imposing the over-the-limit fee or
penalty rate and shall state that the credit limit on the
account has been or will be decreased.
Notice of Rate Increase Due to Default, Delinquency or
Penalty
A creditor must also provide a 45-day advance written
notice to each consumer who may be affected when
a rate is increased due to the consumer’s delinquency or
default, or is increased as a penalty for an event specified in
the account agreement, such as making a late payment or
obtaining an extension of credit that exceeds the credit limit.
The notice, which must be provided after the occurrence of
the event(s) that triggers the imposition of the rate increase
and at least 45 days before the effective date of such
increase, must contain the following: (1) A statement that
the delinquency or default rate or penalty rate, as applicable,
has been triggered; (2) The date on which the delinquency
or default rate or penalty rate will apply; (3) The
circumstances under which the delinquency or default rate
or penalty rate, as applicable, will cease to apply to the
consumer’s account, or that the delinquency or default rate
or penalty rate will remain in effect for a potentially
indefinite time period; (4) A statement that the consumer
has the right to reject the increase in the APR prior to the
effective date of that increase, unless the consumer fails to
make a required minimum periodic payment within 60 days
after the due date for that payment; (5) Instructions for
rejecting the change(s), and a toll-free telephone number
that the consumer may use to notify the creditor of the
rejection; and (5) If applicable, a statement that if the
consumer rejects the change(s), the consumer’s ability to
use the account for further advances will be terminated or
suspended.
The following are the only exceptions to this notice
requirement: (1) Workout or temporary hardship
arrangements; and (2) A decrease in credit limit provided
that: (a) The creditor provides written notice at least 45 days
in advance of imposing the penalty rate, that includes: (i) A
statement that the credit limit on the account has been or
will be decreased; (ii) A statement indicating the date on
which the penalty rate will apply, if the outstanding balance
exceeds the credit limit as of that date; (iii) A statement that
the penalty rate will not be imposed on the date specified if
the outstanding balance does not exceed the credit limit as
of that date; (iv) The circumstances under which the penalty
rate, if applied, will cease to apply to the account, or that the
penalty rate, if applied, will remain in effect for a
potentially indefinite time period; and (b)The creditor does

not increase the rate applicable to the consumer’s account to
the penalty rate if the outstanding balance does not exceed
the credit limit on the date set forth in the notice.
State Law Considerations
All non-HELOC open-end consumer credit plans covered
by TILA are also covered by the Wisconsin Consumer Act
(WCA). The WCA does not require advance notice for
variable rate changes when such changes are tied to an
approved index; however, the WCA does require a 90 day
advance notice for any other change in term to an open-end
credit plan if the change is adverse to the consumer’s
interest with respect to outstanding balances or that imposes
or alters a charge permitted under sec. 422.202(2m), Wis.
Stats. However, creditors must be mindful that they are
required to comply with all federal and state law notice
requirements whether it relates to a requirement to provide a
notice, the timing of the notice or the content of the notice.
Effective Date and Other Considerations
The relevant date for determining whether a change-interms notice must comply with the new advance notice
requirements is generally the date on which the notice is
provided, not the effective date for the change. Thus, the
content and other requirements regarding these notices
generally first apply to notices sent on or after
08/20/2009.
Given the possibility that these very complex notice
requirements under the Rule apply to non-HELOC open-end
consumer credit plans covered by TILA that are accessed by
card, creditors offering such products need to carefully
consider whether they want to continue to offer access to
such plans by a card. Creditors should consult with legal
counsel to decide the best course of action for its operation,
including any disclosures, notices or other steps that may
need to be taken to execute its decision.
Conclusion
While the Credit Card Act of 2009 is primarily intended to
apply only to traditional credit cards, certain provisions
have or may have broader applicability as discussed in this
article. To a varying extent, these provisions impact all
financial institutions that offer open-end consumer credit
plan products.
Given the broad impact of the Act and the interim final rule,
it is critical that creditors submit comments to the Fed by
09/21/2009. WBA will provide key points to its members to
assist them in drafting their own comment letter. In
addition, WBA will submit its own comment letter. The
interim final rule may be found at: http://
edocket.access.gpo.gov/2009/pdf/E9-17195.pdf.
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Read “Special Focus” for an update on changes to Wisconsin’s combined reporting law. Next, check “Regulatory Spotlight”
for new flood insurance FAQs. Finally, turn to “Compliance Notes” for information on HUD’s new RESPA FAQs.

SPECIAL FOCUS
Budget Bill Makes Some Changes To
Combined Reporting Law
Notice No. 2009-9
When the Wisconsin Legislature enacted combined
reporting in February 2009, many (including the WBA)
noted that the legislation was harsh and also contained a
number of technical drafting errors. The hope was that, in
the subsequent Budget Bill process, the Legislature would
address those concerns. As it turned out, the Budget Bill
made some – but not all – of the requested taxpayer
changes.
Not Accepted:
Request to Allow Sharing of Pre-effective Date “NOLs”
Many hoped that the Legislature would revise the treatment
of Wisconsin net business loss carryforwards (sometimes
called “NOLs”) incurred by corporations prior to the
effective date of combined reporting. The law as initially
written allowed those NOLs to be used after the effective
date only by the corporation that incurred the loss,
prohibiting the sharing of pre-effective date losses with
other members of the combined group. Unfortunately, the
Legislature did not make this change, apparently due to
potential revenue concerns. Note: The law as initially
enacted does allow sharing of post-effective date combined
group losses. The Budget Bill did not change that, except as
to the mechanics of how those post-effective date losses are
shared. See paragraph 5, below, under “Accepted” changes.
Accepted
The good news is that the Legislature made several helpful
changes to the combined reporting law. These changes are
effective as if included in the initial combined reporting
legislation (i.e., for tax years beginning on or after January
1, 2009). These changes include the following:
1. “Wisconsin-Only Groups.” WBA told the Department
of Revenue that the law as originally written did not appear
to allow a group that had no business outside of Wisconsin
(i.e., “Wisconsin-only groups”) to pool the overall annual

income and loss of its members, or otherwise be subject to
the provisions of the combined reporting law. This could be
a particularly harsh result, for example, with a Wisconsinonly bank group where one member had a loss for a posteffective date year and another member had income. The
Department agreed that this was not intended, and asked the
Legislature to correct the law. The Legislature responded by
basically extending the provisions for multi-state groups to
Wisconsin-only groups. It still is not completely clear,
however, that current year pooling (combination) of income
and loss is allowed for Wisconsin-only groups. WBA is
following up with the Department on this issue. See 2009
Wis. Act 28, §1621f, amending Wis. Stat. §71.255(3)(c).
2. Corporations Included in the Combined Report. The law
initially provided that a combined report must be filed by all
corporations engaged in a “unitary business,” which is
defined broadly to include unitary members of a
“commonly controlled group” (basically, a 50% voting
power relationship) or corporations that are related under
certain sections of the Internal Revenue Code. The problem
was with the references to the Internal Revenue Code,
which in certain situations could be broader and more
inclusive than the “commonly controlled group” definition.
The Department acknowledged that was not intended and,
in the Budget Bill, the Legislature limited filing to the
“commonly controlled group” definition. It should be noted,
however, that the Legislature did not change the provision
that gives the Department discretion to include in a
combined report the income of any “person” who is a
member of a “unitary business.” For that purpose, the
potentially broader Internal Revenue Code sections (as well
as the “commonly controlled group” definition) would
continue to apply. See 2009 Wis. Act 28, §1621e, amending
Wis. Stat. §71.255(2)(a).
3. Election to Include Every Member of a Commonly
Controlled Group. As just noted, the law as initially enacted
generally required that all sufficiently related corporations
with a “unitary” relationship be included in the combined
report. In some situations, these determinations (particularly
the “unitary” determination) could be problematic and even
result in litigation. WBA and others had discussed with the
Department the possibility of allowing an election to file on
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a simplified basis, such as by using the federal consolidated
return. In the Budget Bill, the Legislature did provide for an
alternative filing election, although it is very narrow,
allowing all members of a “commonly controlled group” to
file a combined report. Corporations that make this election
must agree to treat all commonly controlled entities as
“unitary,” and treat all income of all members as
apportionable. If made, the election would apply for 10
years, but could be disregarded if the Department
determined that it “has the effect of tax avoidance.” See
2009 Act 28, §1621eb, creating Wis. Stat. §71.255(2m). It is
expected that very few taxpayers will make this election.
4. Tax Credit Sharing. Under the law as initially enacted,
Wisconsin tax credits of one member of the combined group
(whether pre- or post-effective date) could not be shared
with any other group member. Taxpayers felt this was
harsh, and urged the Legislature to allow sharing of credits.
The Legislature responded (in part) in the Budget Bill by
allowing sharing of two types of credits – the “research
credit” and the “research facilities credit.” See 2009 Wis.
Act 28, §1621Ld, creating Wis. Stat. §71.255(6)(c). This
change generally will not impact banks, but could be
extremely significant for certain bank customers.
5. Post-effective Date NOL Sharing. A technical issue
arose under the law as initially enacted concerning the
computation of post-effective date NOL carryforwards. In
short, the NOL carryforwards were computed on a complex
“pre-apportionment” basis. Many taxpayers felt this was
administratively tedious, and the Department of Revenue
agreed. The Legislature responded by changing the post-

effective date NOL carryforward and sharing to a “postapportionment” basis, which appears to be preferred by
most taxpayers. See 2009 Wis. Act 28, §1621L, repealing
and recreating Wis. Stat. §71.255(6)(b).
6. Treatment of Intra-group Dividends. The law as initially
enacted provided that, in addition to dividends qualifying
for the regular Wisconsin “dividends received deduction,”
certain intra-group dividends were completely subtracted
from the income of the recipient corporation. Dividends
qualifying for this new subtraction were tightly limited,
however, and taxpayers responded by urging that any
intragroup dividends should qualify. In the Budget Bill, the
Legislature did not make the global change requested by
taxpayers, but did cut back on the language in one limited
respect. As initially enacted, one of the restrictions was that
the special subtraction did not apply to dividends received
from a member that was not part of the combined group
“during the calendar year preceding the receipt of the
dividends.” The Budget Bill eliminated that particular
requirement, changing it to “at the time that the dividends
were paid.” See 2009 Wis. Act 28, §1621h, amending Wis.
Stat. §71.255(4)(f).
WBA wishes to thank Atty. Timothy G. Schally for providing
this article. Mr. Schally is a Partner in the Michael Best and
Friedrich LLP law firm in Milwaukee, Wisconsin.
This article is intended for general information purposes
only and does not constitute legal advice. The reader should
consult legal counsel to determine how this information may
apply to the reader’s specific situation.

REGULATORY SPOTLIGHT
Agencies Issue Interagency Questions and
Answers Regarding Flood Insurance.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
Thrift Supervision (OTS), Farm Credit Administration
(FCA), and National Credit Union Administration (NCUA)

(collectively, the Agencies) have issued final revisions to
the Interagency Questions and Answers Regarding Flood
Insurance (Interagency Questions and Answers). The
Agencies made nonsubstantive revisions to certain answers
upon further consideration either to more directly respond to
the question asked or to provide additional clarity. The
Agencies have also proposed five new questions and
answers for public comment. The Interagency Questions
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Read “Special Focus” for information on new IOLTA account rules. Next, check “Regulatory Spotlight” for an FDIC
proposal concerning prepaid assessments. Finally, turn to “Compliance Notes” to read about various Reg Z provisions.

SPECIAL FOCUS
IOLTA Account Rule Amendments Effective
in 2010.
Notice No. 2009-12
On January 1, 2010, amendments to certain Wisconsin
Supreme Court rules (SCR 20:1.15) governing Interest on
Lawyer Trust Accounts (IOLTA) will take effect. WBA
spent considerable time working with the Supreme Court
and the Wisconsin Trust Account Foundation, Inc.
(WisTAF), as these changes were being finalized. While
most of the IOLTA rules remain the same, the amendments
will require a lawyer or law firm to maintain an IOLTA
account only at an “IOLTA participating institution.” The
amendments establish the criteria necessary to be
considered an IOLTA participating institution. This includes
the institution paying a rate of interest on IOLTA accounts
that is comparable to the rate paid on similarly situated
accounts held at that institution and the institution’s selfcertification of compliance with the rules. The amendments
also set forth specific remittance and reporting
requirements. To facilitate these rule changes, transition to
an electronic remittance and reporting process is anticipated
during 2010. This article will provide a brief overview of
these upcoming changes.

requirements, is authorized by federal or state law to do
business in Wisconsin, is located in Wisconsin or has a
branch office in Wisconsin, and agrees to comply with
existing overdraft notice requirements of SCR 20:1.15(h).
(2) Certification by IOLTA participating institutions.
As noted earlier, each IOLTA participating institution shall
certify to WisTAF annually that the institution meets the
requirements of SCR 20:1.15(cm) (3) to (6), and that it
reports overdrafts on such accounts of lawyers and law
firms to the OLR in accordance with an agreement with
those lawyers and law firms.
WisTAF will establish the date by which IOLTA
participating institutions shall certify their compliance and
shall also establish a date by which it will annually confirm
the accuracy of the institution’s certification. Confirmation
by WisTAF shall be made by reviewing any of the
following: (a) the IOLTA comparability rate information
form submitted by the institution to WisTAF; (b) rate and
product information published by the institution; and (c)
other publicly or commercially available information
regarding products and interest rates available at the
institution.

An IOLTA account must meet all of the following
requirements:

WisTAF will publish on its web site (www.wistaf.org) and
elsewhere, a list of all financial institutions that have
certified and have been confirmed by WisTAF to be IOLTA
participating institutions. The list will be updated
periodically to add newly confirmed institutions and to
remove institutions that cannot be confirmed. However,
prior to removing an institution from the list or failing to
include it on the list, WisTAF shall first provide the
institution with notice and sufficient time to respond. If the
institution is removed from the list, WisTAF shall notify the
OLR and provide that office with a list of the lawyers and
law firms maintaining IOLTA accounts at the institution. In
turn, the OLR will notify such lawyers and law firms of the
institution’s removal from the list and provide time for the
accounts to be moved to an IOLTA participating institution.

(1) Location.

(3) Insurance and safety requirements.

An IOLTA account must be held in an IOLTA participating
institution which meets all of the IOLTA account

An IOLTA participating institution must be insured by the
Federal Deposit Insurance Corporation, the National Credit

IOLTA Participating Institution—SCR 20:1.15(a)(7m)
An IOLTA participating institution means a financial
institution that voluntarily offers IOLTA accounts and
certifies annually to WisTAF that it meets both the IOLTA
account requirements of SCR 20:1.15 (cm) (3) to (6), and
reports overdrafts on such accounts of lawyers and law
firms to the Office of Lawyer Regulation (OLR) in
accordance with an agreement with those lawyers and law
firms.
IOLTA Account Requirements—SCR 20:1.15(cm)
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Union Share Insurance Fund, the Securities Investor
Protection Corporation, or any other investment institution
financial guaranty insurance. In addition, IOLTA accounts
may now use a repurchase agreement, but only by an
IOLTA participating institution that is deemed “wellcapitalized” or “adequately capitalized” under applicable
federal law and regulation. Furthermore, an open-end
money market fund may be used in connection with an
IOLTA account, but the fund used must hold itself out as a
money market fund under the Investment Act of 1940 and,
at the time of the investment, have total assets of at least
$250,000,000.
The purpose of this provision is not to guarantee that all
funds are adequately insured, but instead to ensure that the
funds are held in a reputable financial institution.
(4) Income requirements.
As is currently the case, the beneficial owner of the interest
or dividends accruing on an IOLTA account is WisTAF.
Thus, the interest or dividends accruing on an IOLTA
account, less any allowable reasonable fees, shall be paid to
WisTAF.
An IOLTA account must bear the highest non-promotional
interest rate or dividend that is generally available to nonIOLTA customers at the same branch or main office
location when the IOLTA account meets or exceeds the
same eligibility qualifications, if any, including a minimum
balance, required at the same branch or main office location.
In determining the highest rate or dividend available, the
institution may consider factors in addition to the IOLTA
account balance that are customarily considered by the
institution at that branch or main office location when
setting interest rates or dividends for its customers provided
the institution does not discriminate between IOLTA
accounts and accounts of non-IOLTA customers, and that
such factors do not include that the account is an IOLTA
account. Not surprisingly, the rule provides that institutions
may voluntarily pay higher rates than those described
above.
An IOLTA account may be established as, or converted to,
any of the following types of accounts offered by the branch
or main office to non-IOLTA customers provided the
particular IOLTA account meets the eligibility
qualifications of the type of account being offered:

A business checking account with an automated or other
automatic investment sweep feature into a daily repurchase
agreement or open-end money market fund. The
repurchase agreement must be invested by U.S.
government securities, whereas, the money market fund
must consist solely of U.S. government securities or
repurchase agreements fully collateralized by such
securities or both. For purposes of this rule, U.S.
government securities includes securities of governmentsponsored entities, such as those of Freddie Mac, Fannie
Mae and Ginnie Mae.
A checking account paying preferred interest rates, such as
money market or indexed rates.
An interest-bearing checking account such as a negotiable
order of withdrawal (NOW) account or business checking
account with interest.
Any other suitable interest-bearing or dividend-paying
account offered by the institution to its non-IOLTA
customers.
At the IOLTA participating institution’s option, it may
either: establish the comparable product for qualifying
IOLTA accounts, subject to the direction of the lawyer or
law firm; or pay the highest non-promotional interest rate or
dividend described earlier, less any allowable reasonable
fees charged in connection with the comparable highest
interest rate or dividend product, on the IOLTA checking
account in lieu of actually establishing the comparable
highest rate or dividend product.
If it is not already obvious, it should be noted that this rule
does not require an institution to create new products that
are not offered to other customers at the institution.
In addition, an institution may pay a set rate above its
comparable rates on the IOLTA checking account
negotiated with WisTAF that is fixed over a period of time
set by WisTAF, such as 12 months.
(5) Allowable reasonable fees on IOLTA accounts.
While an institution may elect to waive any and all fees on
an IOLTA account, it is not required to so. However, if an
institution chooses to impose fees, they must be reasonable
in amount and may only be for the following: per check
charges; per deposit charges; fees in lieu of minimum
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balance; sweep fees; an IOLTA administrative fee approved
by WisTAF; and federal deposit insurance fees.
These fees may be deducted from interest earned or
dividends paid on the account so long as the charges are
calculated in accordance with the institution’s standard
practice for non-IOLTA customers. Any fees in excess of
the interest earned or dividends paid on the IOLTA account
for any month or quarter may not be taken from any other
IOLTA accounts nor can such excess be deducted from the
principal of any IOLTA account. Any excess amounts or
charges for other fees, such as for check printing, stop
payment, etc., are the responsibility of, and may be charged
to, the lawyer or law firm.
(6) Remittance and reporting.
The institution must do all of the following on at least a
quarterly basis:
Remit to WisTAF the interest or dividends, less any
allowable reasonable fees, if any, on the average monthly
balance in the account or as otherwise computed in
accordance with the institution’s standard accounting
practice;
Provide to WisTAF a remittance report showing for each
IOLTA account the name of the lawyer or law firm
corresponding to the IOLTA account remittance being
sent, the rate and type of interest or dividend applied, the
amount of the allowable reasonable fees deducted, if any,
the average account balance for the period for which the
report is made, and the amount of remittance attributable to
each IOLTA account;
Provide to the depositing lawyer or law firm a remittance
report in accordance with the institution’s normal
procedures for reporting account activity to depositors; and
Respond to reasonable requests from WisTAF for
information needed for purposes of confirming the
accuracy of an institution’s certification.

As noted at the beginning of this article, WisTAF intends to
streamline the remittance and reporting requirements by
migrating to an electronic process. These changes are
intended to save time and reduce costs for financial
institutions and WisTAF alike, and provide remittance
information needed for administering the changes made to
the rules governing IOLTA accounts. WisTAF will be
sending institutions detailed information on the anticipated
transition in the next several weeks, as noted below.
Communications from WisTAF.
Institutions will soon receive implementation materials from
WisTAF concerning the IOLTA account rule changes and
the remittance and reporting transition. An institution
should begin preparing for these changes as soon as it
receives the materials from WisTAF. In addition, WBA
continues to communicate with WisTAF and will be
working with that organization to revise the Attorney
IOLTA Account Agreement and the IOLTA Interest Rate
Comparability Information Form that an institution must
complete to be considered an “IOLTA participating
institution.”
Conclusion
Many of the provisions that affect IOLTA accounts remain
unchanged such as the lawyer or law firm making a
determination of whether or not an account must be
established as an IOLTA account, and the requirement of
institutions to notify OLR of any overdraft on an IOLTA
account. However, to varying degrees, the upcoming
IOLTA rule changes, which are effective January 1, 2010,
will impact all financial institutions that currently offer
IOLTA accounts, as well as those that wish to begin
offering IOLTA accounts. Fortunately, the rule does not
require an institution to look beyond its own products to
determine the applicable comparable rate that must be paid
on IOLTA accounts. In addition, it is helpful that the
remittance and reporting process will become more
streamlined. For more information on the rule changes, visit
WisTAF’s website at www.wistaf.org.

REGULATORY SPOTLIGHT
Agencies Issue Proposed Rule on Risk-Based
Capital Adequacy Guidelines.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and the
Office of Thrift Supervision (OTS) (collectively, the
Agencies) seek comment on a proposal to modify their
general risk-based and advanced risk-based capital
adequacy frameworks to eliminate the exclusion of certain
consolidated asset-backed commercial paper programs from
risk-weighted assets and provide a reservation of authority
in their general risk-based and advanced risk-based capital

adequacy frameworks. This will permit the Agencies to
require banking organizations to treat entities that are not
consolidated under accounting standards as if they were
consolidated for risk-based capital purposes, commensurate
with the risk relationship of the banking organization to the
structure. The Agencies’ regulatory capital regime for
banking organizations incorporates both leverage and riskbased measures. The leverage measure uses on-balance
sheet assets as the basis for setting capital requirements that
are intended to limit the degree to which a banking
organization can leverage its equity capital base. The riskbased measures (the general risk-based capital rules and the
advanced approaches rules) establish capital requirements
October 2009  3

Volume 14, Number 4

September 2009

Read “Special Focus” for overviews of new RESPA rules and the State’s Budget Bill. Next, check “Regulatory Spotlight” for
new Reg Z proposals. Finally, turn to “Compliance Notes” for information concerning Higher - Priced Mortgage Loans.

SPECIAL FOCUS
Highlights of HUD’s Revised RESPA Rules
Notice No. 2009-10
The Department of Housing and Urban Development
(HUD) issued its much anticipated final rules regarding
amendments to the Real Estate Settlement Procedures Act
(RESPA) in late 2008. While certain provisions of the final
rules are already effective (see the December 2008 edition
of WBA Compliance Journal), mandatory compliance with
the new requirements pertaining to the revised Good Faith
Estimate (GFE) and HUD-1/1A settlement statements is
January 1, 2010. This article will highlight some of those
requirements. And, to facilitate a better understanding of
these requirements, the reader should obtain a copy of the
final rules, the forms and instructions, and HUD’s
frequently asked questions (FAQs) document. The materials
may be found online, as noted elsewhere in this article.
Selected Definitions
Before addressing changes to the GFE and HUD-1/1A
settlement statement forms, it is important to note that the
final rules create and amend numerous definitions. For
purposes of this article, we will focus on “loan originator”,
“origination service”, “application”, “changed
circumstances”, and “business day”.
First, the new term “loan originator” means a lender or
mortgage broker.

Third, the term “application” is amended to mean the
submission of a borrower’s financial information in
anticipation of a credit decision relating to a federally
related mortgage loan, which must include the borrower’s:
name, monthly income, social security number to obtain a
credit report, the property address, the borrower’s estimate
of the value of the property, the mortgage loan amount
sought by the borrower, and any other information deemed
necessary by the loan originator.
While it takes the receipt of these six pieces of information
to constitute an application, loan originators will have to be
particularly mindful that they may be receiving an
application even though it is not being received in a
traditional application form since the defintion includes a
written record of an oral application.
Fourth, the new term “changed circumstances” means: (1)
acts of God, war, disaster, or other emergency; (2)
information particular to the borrower or transaction that
was relied on in providing the GFE and that changes or is
found to be inaccurate after the GFE has been provided; (3)
new information particular to the borrower or transaction
that was not relied on in providing the GFE; and (4) other
circumstances that are particular to the borrower or
transaction, including boundary disputes, need for flood
insurance, or environmental problems.

Second, the new term “origination service” means any
service involved in the creation of a mortgage loan,
including but not limited to the taking of the loan
application, loan processing, and the underwriting and
funding of the loan, and the processing and administrative
services required to perform these functions.

“Changed circumstances”, however, does not mean: the
borrower’s name, the borrower’s monthly income, the
property address, an estimate of the value of the property,
the mortgage loan amount sought, and any information
contained in any credit report obtained by the loan
originator prior to providing the GFE, unless the
information changes or is found to be inaccurate after the
GFE has been provided. Changed circumstances also does
not mean market price fluctuations by themselves.

This term is obviously very broad in its scope. Coupled with
the changes to the GFE and HUD-1/1A settlement
statements, it ultimately requires the loan originator to
disclose as a single amount certain costs that are itemized
under the current rules, thereby eliminating the itemization
of such costs as of the mandatory compliance date (subject
to the transition issues discussed later in this article).

Finally, while “business day” is not a new term under
RESPA, it is still important to remember for the purpose of
this article that it means a day on which the offices of the
business entity are open to the public for carrying on
substantially all of the entity’s business functions. This
basically coincides with the general definition of business
day found under Regulation Z.
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Good Faith Estimate
Delivery of GFE
The loan originator must provide the initial GFE to the
applicant not later than 3 business days after receiving an
application. In addition, the originator is not required to
provide the GFE if before the end of the 3-business-day
period, the application is denied or is withdrawn. This is not
new; however, what is new under the final rules is that the
loan originator is not permitted to charge any fee for an
appraisal, inspection, or other similar settlement service
except for a credit report prior to the applicant’s receipt of
the GFE. If the GFE is mailed, the applicant is considered to
have received the GFE 3 calendar days after it is mailed,
excluding Sundays and legal public holidays.
The final rules also provide that under “changed
circumstances” a revised GFE must be provided to the
borrower. Those provisions will be discussed later in this
article.
Format and Content of GFE
The final rules completely redesign both the format and
content of the GFE form. These changes are meant to
facilitate shopping and reduce differences between the
amounts disclosed on the GFE and the corresponding
HUD1/1A settlement statement.
The new 3-page GFE is divided into sections and, within
those sections, the loan originator must complete boxes that
provide certain standardized information. The sections on
the GFE are: Important dates; Summary of your loan;
Escrow account information; Summary of charges;
Understanding your estimated settlement charges;
Understanding which charges can change at settlement;
Using the tradeoff table; Using the shopping chart; and If
your loan is sold in the future. The following is a brief
description of the content of each of these sections, arranged
in page order.
Page 1
The “Important dates” section requires the loan originator to
provide information concerning the availability of the
interest rate stated in the “Summary of your loan” section of
the form. WBA strongly recommends that the loan

originator include the date, time and time zone through
which the interest rate is available (e.g. 1:00 p.m. CT on
9/01/09). There is no specified amount of time that the rate
must be available, so it could literally be as short as a
minute after the GFE is delivered to the borrower. In
addition, the loan originator is required to provide the date
through which the estimate of settlement charges is
available, as well as information concerning any rate lock
periods and time for settlement.
The “Summary of your loan” section requires the loan
originator to provide information concerning: initial loan
amount; term of the loan; initial interest rate: initial monthly
payment; whether the interest rate can rise, and if so the
maximum rate and timing of the first rate change; whether
the loan balance can increase and, if so, the maximum
payment; whether the payments can increase and, if so, the
amount of the payment after the first increase, and the
maximum payment amount that could ever occur; whether
there is a prepayment penalty and, if so, the amount; and
whether the loan has a balloon payment and, if so, the
amount of such payment and the number of years before it
comes due. Keep in mind that if the loan product to which
the GFE relates actually calls for payments on other than a
monthly basis, the amounts will have to be converted to
monthly amounts for purposes of this disclosure.
The “Escrow account” information section requires the loan
originator to indicate whether an escrow account for paying
property taxes and other property-related charges is required
and, if so, to direct the borrower to ask for more
information.
The “Summary of your settlement charges” section requires
the loan originator to disclose the “adjusted origination”
charges, the “charges for all other settlement services”, and
the sum of these two components—the “total estimated
settlement charges”.
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The “Understanding your estimated settlement charges”
section is where the adjusted origination charge, other
settlement charges and total estimated settlement charge are
actually broken down and calculated.
The adjusted origination charge, which is found in “Line A”
of the form is comprised of the “origination charge” (all
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charges for origination services that all loan originators
involved in the transaction will receive) adjusted by any
“credit or charge (points) for the specific rate chosen” by
the borrower. The form has separate subsections or
“Blocks” for each of these disclosures, as well.
The origination charge, which is found in “Block 1”, will
include any fees for application, loan processing, loan
administration, underwriting, etc. Thus, as noted earlier,
itemization of the various origination service amounts is
eliminated and replaced by a single dollar figure.
With regard to the credit or charge for the interest rate
chosen, which is found in “Block 2”, a credit chosen will
reduce the borrower’s settlement charges, whereas a charge
will increase the borrower’s settlement charges. In addition,
note that both a credit and a charge cannot occur in the same
transaction.
For transactions that do not involve a mortgage broker, the
originator may choose not to separately disclose any credit
or charge for the interest rate chosen and, instead, simply
check the box in this subsection indicating that any credit or
charge is included in the origination charge. However, if a
mortgage broker is involved in the transaction, the broker
must indicate (by checking the appropriate box in this
subsection) whether there is a credit or a charge for the
interest rate chosen, identify the interest rate chosen, and
identify the dollar amount of the credit or charge.
To further complicate things, for a “no-cost” loan that
encompasses the loan origination charge and some or all of
the third party fees, a credit should be listed in Block 2 to
offset all such fees. This will result in a negative number in
Line A to cover the intended third party fees listed in Blocks
3-11, as discussed below.
The charges for all other settlement services, which is found
in “Line B”, is comprised of the following: Block 3Required services we select; Block 4-Title services and
lender’s title insurance; Block 5-Owner’s title insurance;
Block 6-Required services you can shop for; Block 7Government recording charges; Block 8-Transfer taxes;
Block 9-Initial deposit for your escrow account; Block 10Daily interest charges; and Block 11-Homeowner’s
insurance.
A few things to consider with regard to Blocks 3-11 are as
follows:
 Block 3 should include third party settlement services
selected by the loan originator including fees for specific
government loan programs (e.g. VA funding fee), but it
should not include any fees for title services, as those fees
are separately disclosed in Blocks 4 and 5.
 Block 4 must provide the estimated total charge for all
third party closing services, regardless of whether the
provider(s) is selected or paid for by the borrower, seller
or loan originator.
 Block 5 must provide an estimate of the charges for the
owner’s title insurance and related endorsements, if

applicable, regardless of whether the provider(s) is
selected or paid for by the borrower, seller or loan
originator.
 Block 8 must provide an estimate of all state and local
transfer taxes that can be expected to be charged at
settlement, assuming the borrower routinely pays such
taxes.
 Block 11 must provide an estimate for premiums of all
types of insurance, other than title insurance, that must be
purchased to meet the loan originator’s requirements to
protect the property from loss, such as homeowner’s
insurance and flood insurance.
After reading all of the preceding information, you may
have noticed there is no mention of marking any amounts as
Paid Outside Closing (POC) on the GFE. This is not an
oversight. In fact, it is intentional because the final rules do
not permit the use of POC on the new GFE. However, POC
is still used with the new format requirements on the revised
HUD-1/1A settlement statements, as discussed later.
Page 3
The “Understanding which charges can change at
settlement” section sets forth the “tolerance” by which
certain types of charges can change between that which is
disclosed on the GFE and the HUD-1/1A settlement
statement. Tolerances are discussed in more detail later in
this article.
The “Using the trade off table” section contains a 3-column
table meant to help the borrower compare between the loan
terms about which the borrower has inquired and up to two
other loans that the same loan originator offers for which
the borrower would also qualify that may have lower
settlement charges or a lower rate of interest.
The “Using the shopping chart” section is simply a chart the
borrower can fill-in to compare loan offers from different
loan originators.
Finally, the GFE contains statements that lenders may sell
the loan after settlement and that any fees the lender
receives in the future cannot change the loan the borrower
receives or other charges paid at settlement.
Availability of Terms on the GFE
The final rules require that the estimate of charges and
terms for all settlement services be available for at least 10
business days from when the GFE was provided, subject to
exceptions pertaining to: the interest rate; charges and terms
dependent upon the interest rate, which includes the charge
or credit for the interest rate chosen; the adjusted origination
charges; and per diem interest.
The loan originator, however, is no longer bound by the
GFE if a borrower does not express an intent to continue
with an application within 10 business days after the GFE is
provided, or such longer time specified by the loan
originator.
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Tolerances for Amounts on the GFE
The final rules establish 3 tolerance categories between
amounts disclosed on the GFE and actual charges at
settlement, absent a “changed circumstance”, as discussed
elsewhere in this article.
The first category is that of “zero tolerance”. This means
that the actual charges at settlement may not exceed the
amounts included on the GFE for: (1) the origination
charge; (2) the credit or charge for the interest rate chosen
while the borrower’s interest rate is locked; (3) the adjusted
origination charge while the borrower’s interest rate is
locked; and (4) transfer taxes.
The second category permits a 10% increase. This means
that the sum of the following charges at settlement may not
be greater than 10 percent above the sum of the amounts
included on the GFE: (1) lender-required settlement
services, where the lender selects the third party settlement
service provider; (2) lender-required services, title services
and required title insurance, and owner’s title insurance
when the borrower uses a settlement service provider
identified by the loan originator; and (3) government
recording charges.
The third and final category permits an increase in any
amount. This means that the amounts charged for all other
settlement services included on the GFE not described
above may change at settlement.
Binding GFE
While the final rules state that the GFE is not a commitment
to lend, the rules do include the concept of a “binding
GFE”. This means that a loan originator is bound, within
the tolerances identified above, to the settlement charges
and terms listed on the GFE provided to the borrower,
unless a new GFE is provided prior to settlement due to: (1)
changed circumstances affecting settlement costs; (2)
changed circumstances affecting the loan; (3) borrowerrequested changes; (4) expiration of the original GFE; (5)
interest rate dependent charges and terms; or (6) a new
home purchase. Each of these is briefly discussed below.
First, if changed circumstances result in increased costs for
any settlement services such that the charges at settlement
would exceed the tolerances for those charges, the loan
originator may provide a revised GFE to the borrower. If a
revised GFE is to be provided, the loan originator must do
so within 3 business days of receiving information sufficient
to establish the changed circumstances. The revised GFE
may increase charges for services listed on the GFE only to
the extent that the changed circumstances actually resulted
in higher charges. If a revised GFE is not provided in
accordance with these requirements, then the loan originator
may not increase the settlement charges that would
otherwise change in excess of the tolerance limits.
Second, if changed circumstances result in a change in the
borrower’s eligibility for the specific loan terms identified
in the GFE, the loan originator may provide a revised GFE
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to the borrower. If a revised GFE is to be provided, the loan
originator must do so within 3 business days of receiving
information sufficient to establish the changed
circumstances. In addition, the loan originator may only
change those charges and terms that are affected by the
specific change. If a revised GFE is not provided, then the
loan originator may not change any charges or terms
disclosed on the preceding GFE in excess of the tolerance
limits.
Third, if a borrower requests changes to the mortgage loan
identified in the GFE that change the settlement charges or
the terms of the loan, the loan originator may provide a
revised GFE to the borrower. If a revised GFE is to be
provided, the loan origination must do so within 3 business
days of the borrower’s request. In addition, the loan
originator may only change those charges and terms that are
affected by the specific change. If a revised GFE is not
provided, then the loan originator may not change any
charges or terms disclosed on the preceding GFE in excess
of the tolerance limits.
Fourth, as earlier noted, if a borrower does not express an
intent to continue with an application within 10 business
days after the GFE is provided, or such longer time as
specified by the loan originator, the originator is no longer
bound by the GFE.
Fifth, if the interest rate has not been locked by the
borrower, or when a locked interest rate has expired, the
charge or credit for the interest rate chosen, the adjusted
origination charges, per diem interest, and loan terms
related to the interest rate may change. If the borrower later
locks the interest rate, a new GFE must be provided
showing the revised interest rate-dependent charges and
terms. All other charges and terms must remain the same as
on the original GFE, except as otherwise noted in this
Binding GFE section.
Sixth, in transactions involving new home purchases, where
settlement is anticipated to occur more than 60 calendar
days from the time a GFE is provided, the loan originator
may provide the GFE to the borrower with a clear and
conspicuous disclosure stating that at any time up until 60
calendar days prior to closing, the loan originator may issue
a revised GFE. During this timeframe, if such a disclosure
has been given, a revised GFE may be issued without regard
to the Binding GFE restrictions. If no such separate
disclosure is provided, the loan originator cannot issue a
revised GFE, except as otherwise noted in this Binding GFE
section.
It should also be noted that if a loan originator provides a
revised GFE, the loan originator must document the reasons
that a new GFE was provided and must retain such
documentation for no less than 3 years after settlement.
HUD-1/1A Settlement Statements
The format of the revised HUD-1/1A settlement statements
is similar to the “old” forms; however, the revised forms
contain new cross-references to specific GFE lines and
charts.
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The final rules do not change the requirement that the
settlement agent state the actual charges paid by the
borrower and seller on the HUD-1 or by the borrower on the
HUD-1A. The settlement agent must also separately itemize
each third party charge paid by the borrower and seller.
However, the new-cross references to the GFE, will to some
degree, affect the current itemization of charges process.
For instance, the cost of all origination services performed
by or on behalf of the loan originator must be included in
the loan originator’s own charge. Another example is that
administrative and processing services related to title
services must be included in the title underwriter’s or title
agent’s own charge. Also, there may be instances where a
charge must be disclosed on the GFE even though the seller
will ultimately be paying that charge. In such a case, the
amount must still be shown in the borrower’s column on
page 2 of the HUD-1 (due to the cross-reference format of
the forms), and an off-setting credit to the borrower must be
listed on lines 204-209 on page 1 of the HUD-1, while an
off-setting charge to the seller must be listed in lines 506509 also on page 1 of the HUD-1.
Also, remember that while POC is not used on the GFE, it is
still used in connection with the HUD-1/1A settlement
statements. And, as an added twist, the loan originator must
identify who is paying for the POC item—the borrower or
the seller. This can be done by using abbreviations and
notations or footnotes (e.g. Line 903 Homeowner’s
Insurance for 1 year to ABC Ins. Co. $500.00 POC (B*) ).
In this example, the following legend would be placed near
the bottom of the form to indicate the borrower is paying the
POC item: B* = Paid Outside Closing by Borrower.
In addition to these changes, the last page of revised HUD1/1A contains two new charts—one that summarizes the
borrower’s loan terms, which is similar to that found on the
GFE, and the other which compares the charges between
those disclosed on the GFE and those disclosed on the
settlement statement (comparison chart).
The comparison chart has three sections corresponding to
the three tolerance “categories” discussed earlier. It is
basically a tool that is used to quickly determine whether or
not the actual settlement charges have remained within
tolerance. If any tolerance has been exceeded, there is an
opportunity to cure the violation as discussed next.
Violations
A loan originator that violates the requirements for
completion and delivery of GFEs to borrowers shall be
deemed to have violated section 5 of RESPA. However, if
any charges at settlement exceed charges listed on the GFE
by more than the permitted tolerances, the loan originator
may cure the tolerance violation by reimbursing to the
borrower the amount by which the tolerance was exceeded,
at settlement or within 30 calendar days after settlement.
A violation of any of the requirements involving the HUD1/1A will be deemed to be a violation of section 4 of
RESPA. An inadvertent or technical error in completing the
HUD-1/1A shall not be deemed a violation of section 4 of

RESPA if a revised HUD-1/1A is provided in accordance
with the requirements of this section within 30 calendar
days after settlement.
Transition Issues
The final rules failed to acknowledge that there will be a
transition period between the old rules and the new rules.
Specifically, loan originators need to know whether the old
or revised HUD-1/1A form must be provided for a loan that
closes after January 1, 2010, when the originator received
the application prior to January 1, 2010 and provided the
“old” GFE to the borrower. WBA posed this question to
HUD, and HUD published its response in its FAQs. HUD
stated if a GFE is issued on the old form prior to January 1,
2010, then the old HUD-1/1A form must be given even if
closing will occur after January 1, 2010. For GFEs issued
on the old form, the loan originator has the option to issue
the GFE (with the same terms and charges) on the new
form, in which case the settlement agent must complete the
new HUD-1/1A form.
RESPA FAQs and Other Resources
To assist financial institutions in complying with the new
RESPA rules, HUD has issued an FAQs document. The
FAQs contain much of the detail that the final rule lacks
and, therefore, it is absolutely critical that institutions read
the document in order to correctly complete the new GFE
and revised HUD-1/1A. However, please be advised that
HUD has revised the FAQs numerous times without
announcement, so institutions must routinely check HUD’s
Web site for any subsequent updates. The date of the most
recent update is indicated at the bottom of the FAQs. The
FAQs may be found at: http://www.hud.gov/offices/hsg/
ramh/res/resparulefaqs.pdf.
In addition, it is critical that institutions review the new
forms and read the final rules, which include the
instructions to the forms. Copies of the new GFE and
revised HUD-1/1A settlement statements may be found at:
www.hud.gov/offices/hsg/ramh/res/respa_hm.cfm, and the
final rules may be found at: http://
edocket.access.gpo.gov/2008/pdf/E8-27070.pdf.
Finally, the September 2009, WBA Mortgage Lending
Seminar notebook contains useful information about these
final rules and other recent rules affecting mortgage lending.
The notebook may be purchased by contacting WBA’s
Gretchen Schweiger at 608/441-1252.
Conclusion
This article merely highlights certain changes made under
the final RESPA rules. However, the revisions are sweeping
and affect many aspects of an institution’s loan procedures
and operations. Each financial institution must carefully
review the final rules, FAQs and forms to determine
whether and how its procedures must be revised to ensure
its staff is prepared for the January 1, 2010, mandatory
compliance date.
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Items of Interest in the 2009-2011 Budget Bill
Notice No. 2009-11
When the budget bill, 2009 Wisconsin Act 28, was signed
into law at the end of June, the financial institution industry
breathed a sigh of relief as most items in it had little or no
impact on our industry. Early in the process, WBA staff was
able to request removal of a budget amendment that would
have made some significant changes to the Wisconsin
Consumer Act. The August 2009 issue of WBA Compliance
Journal, featured an article reviewing the changes in the
budget bill related to the new combined reporting law. This
article will review other changes to the law contained in the
budget bill that affect financial institutions.
DOR Data Match Program
Act 28 creates the framework for a financial record
matching program between financial institutions and the
Department of Revenue (DOR). WBA requested and
supported a partial Governor’s veto of certain language in
the budget bill related to the financial record matching
program to ensure that the operational details of the
program were exactly the same as the current child support
data matching program with which financial institutions
were familiar. As a result, the operational details of the
program will be drafted by DOR with the expectation that
this program will begin operating some time in January,
2010.
As mandated by the new law, a matching process must
occur on a quarterly basis comparing names in DOR’s
delinquent debtor file against names on the financial
institution’s customer list. Delinquent debtors consist of any
individual, firm, partnership, limited liability company, joint
venture, joint stock company, association, public or private
corporation, estate, trust, receiver, personal representative,
and other fiduciary, and the owner of a single-owner entity
that is disregarded as a separate entity under this chapter
with an outstanding obligation owed to DOR. Financial
institutions can choose to conduct this match through either
the financial institution matching option or the state
matching option. The specific procedures for these two
options will be detailed in DOR’s rulemaking. Financial
institutions may request reimbursement from DOR for costs
associated with participating in the financial record
matching program in an amount not to exceed $125 for each
calendar quarter that the financial institution participates in
the program.
A financial institution participating in the financial
institution matching program, and its employees, agents,
officers and directors, may use any information provided by
DOR only for the purposes of administering this program
and will be subject to the confidentiality provisions found in
the state tax law, ss. 71.78(1) and 77.61(5)(a). Any person
found violating the confidentiality provisions will be fined
not less than $25 nor more than $500, or imprisoned in the
county jail for not less than 10 days nor more than one year
or both.
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A financial institution that provides information pursuant to
this program is not liable to any person for disclosing
information to DOR as required by this law, or for any other
action that the financial institution takes in good faith to
comply with the law. However, the law provides penalties
for financial institutions that fail to provide information as
required.
WBA recently received an advance copy of DOR’s
proposed rules and will be making recommendations to
ensure that the two procedures do, in fact, mirror the current
matching process for delinquent child support obligations.
However, in general, under the financial institution
matching option, the financial institution is responsible for
taking the electronic file from DOR and comparing it
against its customer database. The financial institution must
then return a file of matched records to DOR or its agent.
Under the state matching option, the financial institution
would agree to provide to DOR or its agent a file containing
certain information of all persons having an ownership
interest in an account maintained at the financial institution.
Recording and Releasing Motor Vehicle Liens
Act 28 made a few changes affecting lien holders that
record and release liens with the Division of Motor
Vehicles. The first change, effective January 1, 2010,
increases the lien fee from $4.00 to $10.00 and repeals the
$5.00 fee for transactions transmitted to the department of
financial institutions. The second change, effective July 1,
2010, requires that lien add and lien release applications be
processed electronically unless a transaction is exempted by
rules promulgated by the Department of Transportation
(DOT). Secured parties will pay a fee for applications
submitted to DOT for processing. When a lien is
electronically added to a record and the customer already
has a Wisconsin title in their name, the secured party must
destroy the title provided by the owner. DOT will provide
further information to lien holders about the fee changes and
the electronic processing requirements in special mailings,
newsletters and on its Web site. DOT is required to
promulgate rules to interpret the new law.
Selected Miscellaneous Tax Law Changes
While Act 28 made many changes to current tax laws, the
following will review only three specific tax changes. First,
the Wisconsin net long-term capital gain exclusion is
reduced from 60 percent to 30 percent for all assets other
than certain farm assets, effective for taxable years
beginning on or after January 1, 2009. On farm assets held
more than one year and on all farm assets acquired from a
decedent, the capital gain exclusion remains at 60 percent of
the capital gain as computed under the Internal Revenue
Code, not including amounts treated as ordinary income,
and not including amounts treated as capital gain from the
sale or exchange of a lottery prize. “Farm assets” means
livestock, farm equipment, farm real property, and farm
depreciable property. Capital gains and capital losses for all
assets shall be netted before application of the percentage.
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Also effective for taxable years beginning on or after
January 1, 2009, the top individual income tax rate is
increased from 6.75 percent to 7.75 percent. The increased
rate applies as follows:
 Fiduciaries, single individuals and heads of households –
on all taxable income exceeding $225,000.
 Married persons filing joint returns – on all taxable
income exceeding $300,000.
 Married persons filing separately – on all taxable income
exceeding $150,000.
For taxable years beginning after December 31, 2009, the
dollar amounts in the new brackets will be increased each
year by a percentage equal to the percentage change in the
U.S. Consumer Price Index from August of the previous
year over the rate as of August 2008. DOR will annually
adjust the changes in dollar amounts and incorporate the
changes into the income tax forms and instructions. For
taxable years beginning on or after January 1, 2012, an
indexing adjustment may occur only if the resulting amount
is greater than the corresponding amount that was calculated
for the previous year.
Finally, several changes were made to the provisions
requiring a pass-through entity to annually pay, by the
unextended due date of its Wisconsin income or franchise
tax return, withholding tax on a nonresident member’s share
of income attributable to Wisconsin. One of the most
significant changes is that the pass-through entity is
required to make quarterly payments of the withholding tax.

Police and Fire Protection Fee
Many fees were increased as part of Act 28 that are not
mentioned in this article. However, the police and fire
protection fee, effective September 1, 2009, affects
financial institutions directly as much as it does any
individual or person using a phone. Pursuant to the new law,
a police and fire protection fee is imposed on the following
two types of transactions:
A fee of $0.38 on each retail transaction for prepaid wireless
telecommunications plans; and
A monthly fee of $0.75 on each voice communications
connection with an assigned telephone number (including
landline, cellular line, and a communication service
provided via a VoIP connection). If a communications
provider provides multiple connections to a subscriber, the
fee will be $0.75 for each of the first 10 connections and
one additional fee of $0.75 for each 10 additional
connections per billed account (i.e., $0.075 fee for each
connection over 10).
The Department of Revenue (DOR) will be administering
the $0.38 per-transaction fee on retail transactions for
prepaid wireless telecommunications plans and the Public
Service Commission (PSC) will be administering the $0.75
monthly fee on all communications service connections
with assigned telephone numbers. Financial institutions
should expect to see the latter fee on their bill(s) from their
communications providers.

REGULATORY SPOTLIGHT
Agencies Issue Correction to Proposed
Interagency Guidance on Funding and
Liquidity Risk Management.

be submitted on or before 09/04/2009. Copies of the
correction may be obtained from WBA or viewed at: http://
edocket.access.gpo.gov/2009/pdf/E9-19406.pdf. Federal
Register, Vol. 74, No. 155, 08/13/2009, 40867-40868.

The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
Thrift Supervision (OTS), and National Credit Union
Administration (NCUA) (collectively, the Agencies) have
issued a notice which corrects the notice published in the
Federal Register on 07/06/2009, regarding the proposed
Guidance on Funding and Liquidity Risk Management
(Guidance). The proposed Guidance summarizes the
principals of sound liquidity risk management that the
Agencies have issued in the past and, where appropriate,
brings them into conformance with the “Principles for
Sound Liquidity Risk Management and Supervision” issued
by the Basel Committee on Banking Supervision in
September 2008. The Agencies are correcting a footnote
regarding the definition of “financial institution.” The
correction may be found within the notice. Comments must

Agencies Seek Comment on Revisions to Call
Report and Thrift Financial Report.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
and Federal Deposit Insurance Corporation (FDIC)
(collectively, the Agencies) seek comment on revisions to
an existing information collection entitled Consolidated
Reports of Condition and Income (Call Report). The
Agencies have proposed to implement certain changes to
the Call Report requirements in 2010 that are intended to
provide data needed for reasons of safety and soundness or
other public purposes. The proposed revisions respond, for
example, to a change in accounting standards, a temporary
increase in the deposit insurance limit, and credit
availability concerns. The proposed Call Report changes
that are subject to the notice would take effect as of
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Read “Special Focus” for upcoming changes regarding Regulations CC and DD. Next, check “Regulatory Spotlight” for
information on FRB’s incentive compensation proposal. Finally, turn to “Compliance Notes” for a reminder on the 12/01/09
compliance date for Regulation GG and the Unlawful Internet Gambling Enforcement Act, as well as very important updates
on higher-priced balloon mortgage loans with terms of less than 7 years, and the new RESPA rule.

SPECIAL FOCUS
Nonlocal Checks under Regulation CC to be
Eliminated in Early 2010.
Notice No. 2009-13
The Board of Governors of the Federal Reserve System
(FRB) will be taking the final steps in the first quarter of
2010 to consolidate all check-processing operations in the
Federal Reserve Bank’s Cleveland office. When the
consolidation is complete, the concept of a “nonlocal” check
will be eliminated; thus, all checks will then be considered
“local” checks. This will impact Regulation CC’s current
funds availability schedule because availability for most
checks is based on whether the check is nonlocal or local, as
discussed below.
Under Regulation CC’s current funds availability schedule
(sometimes referred to as “statutory limits”), funds from a
nonlocal check can be delayed until the fifth business day
following the banking day of deposit, whereas funds from a
local check may be delayed until the second business day
following the banking day of deposit. In addition,
“safeguard” exception holds under Regulation CC provide
for further delay of availability—6 additional days for
nonlocal checks and 5 additional days for local checks.
Thus, if an exception hold is coupled with a statutory limit
hold, the availability can be delayed up to the eleventh
business day for a nonlocal check and the seventh business
day for a local check. However, when the concept of a
nonlocal check ceases to exist, all such checks will be
subject to the availability schedules for local checks. Thus,
these checks will be subject to a statutory limit of second
day availability and, if a safeguard exception is concurrently
imposed, seventh day availability. Therefore, financial
institutions will need to review and possibly revise their
funds availability policies, lobby posters and hold notices to
reflect these changes.

If as a matter of policy a financial institution delays
availability of funds up to the statutory limits, Regulation
CC requires the institution’s funds availability policy to
provide routing numbers and other information so
customers can distinguish between local and nonlocal
checks and thereby determine when funds deposited to their
account will be available for withdrawal. Since this
distinction will no longer exist upon the FRB’s completion
of consolidation, routing numbers and other information
related to the distinction between nonlocal and local checks
will no longer be applicable, and therefore the institution’s
funds availability policy will need updating.
In addition, all financial institutions need to review their
funds availability policies for any references to delays that
may apply, as noted earlier. These references may need to
be revised since nonlocal checks and their corresponding
availability timeframes will cease. For instance, when a
statutory hold and a safeguard exception hold are imposed
on any check following the FRB’s completion of
consolidation, the funds must be available no later than the
seventh business day following the banking day of deposit,
unless a longer period of time is reasonable. However, as
has always been the case, the burden to prove that this
longer period of time is reasonable rests squarely on the
institution’s shoulders and has not been viewed favorably
by regulators. Therefore, it would be prudent to speak with
legal counsel before delaying availability of funds beyond
the statutory limits and safeguard exception timeframes.
If a financial institution has determined that it must revise
its funds availability policy, Regulation CC requires that
notice of the change must be provided to holders of existing
consumer accounts at least 30 days before implementing the
change. However, if the change expedites the availability of
funds, notice must be provided not later than 30 days after
implementation of such change. The notice may be given in
any form as long as it is clear and conspicuous. If the
institution gives notice of a change by sending the consumer
a complete new availability disclosure, the financial

WBA COMPLIANCE JOURNAL
institution must direct the customer to the changed term(s)
in the disclosure by use of a letter or insert, or by
highlighting the changed term(s) in the disclosure.
Institutions must not forget that any customers opening new
accounts on or after the final consolidation must be
provided with an accurate funds availability policy as of the
date the account is opened. As such, financial institutions
need to be prepared with revised policy disclosures at that
time.
Regulation CC also requires financial institutions to post a
notice in a conspicuous place in each location where its
employees receive deposits to consumer accounts which
sets forth the time periods applicable to the availability of
funds deposited in a consumer account. Typically, this
notice is posted in the institution’s lobby, and is sometimes
referred to as the Regulation CC lobby poster. Because of
the elimination of the distinction of nonlocal checks,
financial institutions must also review their funds
availability lobby poster and revise accordingly. The revised
notice should be posted 30 days in advance of any change
that is adverse to consumers. If the change expedites
availability, the notice should be posted no later than the
date upon which the change is effective.
In addition, for the reasons described above, institutions
must also review hold notices for any references to nonlocal
checks and corresponding timeframes and revise them, as
necessary, to reflect these changes. Since customers will be
made aware of any changes the institution makes to its
funds availability policy through applicable notice
requirements described above, there is no additional
requirement to notify customers of changes made to notice
of hold forms to conform them to the institution’s policy
changes.
FRB has stated that it expects to provide a 60 day notice
prior to issuing a final effective compliance date for the
removal of reference and treatment of a nonlocal check.
Financial institutions are warned to be aware of the
upcoming reassignment and should be prepared for FRB’s
future announcement regarding the elimination of nonlocal
checks. The FRB’s completion of consolidation is expected
early in the first quarter of 2010. WBA will report on the
announcement in a future issue of WBA Compliance

Journal. In the meantime, institutions should begin
preparing immediately for this upcoming change. The
announcement may be found at: http://
edocket.access.gpo.gov/2009/pdf/E9-24634.pdf.

Upcoming Changes in TISA Disclosures
Involve Overdraft Information.
Notice 2009-14
Two changes to the Truth in Savings Act’s implementing
Regulation DD will be effective on 01/01/2010. Both
changes are related to overdrafts services provided by
financial institutions. The first change requires all financial
institutions to provide overdraft fee information in periodic
statements while the second change prohibits an institution
from providing a consumer with an account balance through
an automated system which reflects amounts that are
available from an overdraft service unless another account
balance has been provided which does not reflect such
amounts. Both of these changes will be discussed in more
detail below.
Overdraft Fees and Periodic Statements.
Regulation DD does not require institutions to provide
consumer’s with periodic statements; however, if a periodic
statement is provided on an account covered by the Truth in
Savings Act, Regulation DD requires certain information be
disclosed in the statement. For institutions that currently
promote the payment of overdrafts, the Regulation requires
that the following be disclosed for the statement period and
calendar year to date: (1) Total dollar amount of fees or
charges imposed for paying checks or other items when
there are insufficient funds and the account becomes
overdrawn; and (2) Total dollar amount for all fees imposed
on the account for returning items unpaid.
However, effective for the first periodic statement period
that begins after 1/01/2010, all institutions, whether or not
they promote the payment of overdrafts, must begin making
these disclosures. For example, if a consumer’s statement
period typically closes on the 15th of each month, an
institution must provide the disclosures on subsequent
periodic statements for that consumer beginning with the
statement reflecting the period from 01/16/2010 to
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institution must direct the customer to the changed term(s)
in the disclosure by use of a letter or insert, or by
highlighting the changed term(s) in the disclosure.
Institutions must not forget that any customers opening new
accounts on or after the final consolidation must be
provided with an accurate funds availability policy as of the
date the account is opened. As such, financial institutions
need to be prepared with revised policy disclosures at that
time.
Regulation CC also requires financial institutions to post a
notice in a conspicuous place in each location where its
employees receive deposits to consumer accounts which
sets forth the time periods applicable to the availability of
funds deposited in a consumer account. Typically, this
notice is posted in the institution’s lobby, and is sometimes
referred to as the Regulation CC lobby poster. Because of
the elimination of the distinction of nonlocal checks,
financial institutions must also review their funds
availability lobby poster and revise accordingly. The revised
notice should be posted 30 days in advance of any change
that is adverse to consumers. If the change expedites
availability, the notice should be posted no later than the
date upon which the change is effective.
In addition, for the reasons described above, institutions
must also review hold notices for any references to nonlocal
checks and corresponding timeframes and revise them, as
necessary, to reflect these changes. Since customers will be
made aware of any changes the institution makes to its
funds availability policy through applicable notice
requirements described above, there is no additional
requirement to notify customers of changes made to notice
of hold forms to conform them to the institution’s policy
changes.
FRB has stated that it expects to provide a 60 day notice
prior to issuing a final effective compliance date for the
removal of reference and treatment of a nonlocal check.
Financial institutions are warned to be aware of the
upcoming reassignment and should be prepared for FRB’s
future announcement regarding the elimination of nonlocal
checks. The FRB’s completion of consolidation is expected
early in the first quarter of 2010. WBA will report on the
announcement in a future issue of WBA Compliance

Journal. In the meantime, institutions should begin
preparing immediately for this upcoming change. The
announcement may be found at: http://
edocket.access.gpo.gov/2009/pdf/E9-24634.pdf.

Upcoming Changes in TISA Disclosures
Involve Overdraft Information.
Notice 2009-14
Two changes to the Truth in Savings Act’s implementing
Regulation DD will be effective on 01/01/2010. Both
changes are related to overdrafts services provided by
financial institutions. The first change requires all financial
institutions to provide overdraft fee information in periodic
statements while the second change prohibits an institution
from providing a consumer with an account balance through
an automated system which reflects amounts that are
available from an overdraft service unless another account
balance has been provided which does not reflect such
amounts. Both of these changes will be discussed in more
detail below.
Overdraft Fees and Periodic Statements.
Regulation DD does not require institutions to provide
consumer’s with periodic statements; however, if a periodic
statement is provided on an account covered by the Truth in
Savings Act, Regulation DD requires certain information be
disclosed in the statement. For institutions that currently
promote the payment of overdrafts, the Regulation requires
that the following be disclosed for the statement period and
calendar year to date: (1) Total dollar amount of fees or
charges imposed for paying checks or other items when
there are insufficient funds and the account becomes
overdrawn; and (2) Total dollar amount for all fees imposed
on the account for returning items unpaid.
However, effective for the first periodic statement period
that begins after 1/01/2010, all institutions, whether or not
they promote the payment of overdrafts, must begin making
these disclosures. For example, if a consumer’s statement
period typically closes on the 15th of each month, an
institution must provide the disclosures on subsequent
periodic statements for that consumer beginning with the
statement reflecting the period from 01/16/2010 to
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02/15/2010. In addition, these disclosures must be made in a
format that is substantially similar to the example found in
appendix B of the Regulation.
Fees or charges for paying checks or other items include
per-item fees as well as interest charges, daily or other
periodic fees, or fees charged for maintaining an account in
overdraft status, whether the overdraft is by check or by
other means. It also includes fees charged when there are
insufficient funds because previously deposited funds are
subject to a hold or are uncollected. However, it does not
include fees for transferring funds from another account of
the consumer to avoid an overdraft, or fees charged under a
service subject to Regulation Z.
Fees for returning items unpaid include all fees charged to
the account for dishonoring or returning checks or other
items drawn on the account. However, fees imposed when
deposited items are returned are not included. It should also
be noted that institutions may use terminology such as
“returned item fee” or “NSF fee” to describe fees for
returning items unpaid.
The commentary to the Regulation addresses issues related
to the waiving of these fees. In particular, the Regulation
states that an institution may provide a statement for the
current period reflecting that fees imposed during a previous
period were waived and credited to the account. Institutions
may, but are not required to, reflect the adjustment in the
total for the calendar year-to-date and in the applicable
statement period. For example, if an institution assesses a
fee in January and refunds the fee in February, the
institution could disclose a year-to-date total reflecting the
amount credited, but it should not affect the total disclosed
for the February statement period, because the fee was not
assessed in the February statement period.
In addition, if an institution assesses and then waives and
credits a fee within the same cycle, the institution may, at its
option, reflect the adjustment in the total disclosed for fees
imposed during the current statement period and for the
total for the calendar year-to-date. Thus, if the institution
assesses and waives the fee in the February statement
period, the February fee total could reflect a total net of the
waived fee.
Automated System Balance Information for Overdraft
Services.
Also effective on 01/01/2010, other amendments to
Regulation DD require that balance information disclosed to
a consumer through an automated system may not include
additional amounts that the institution may provide to cover
an item when there are insufficient or unavailable funds in
the consumer’s account, whether provided under a
discretionary overdraft service, a service subject to
Regulation Z, or service to transfer funds from another
account held individually or jointly by the consumer.
This account balance may, but need not, include funds that
are: (1) Deposited in the consumer’s account, such as from a

check, not yet made available for withdrawal in accordance
with the funds availability rules under Regulation CC; or (2)
Held by the institution to satisfy a prior obligation of the
consumer (for example, to cover a hold for an ATM or debit
card transaction that has been authorized but for which the
bank has not settled).
However, at its option, an institution may separately
disclose additional account balances, that include such
additional amounts if the institution prominently states that
any such balance includes such additional amounts and, if
applicable, states that additional amounts are not available
for all transactions. This separately disclosed balance
includes the first balance described in the previous
paragraphs plus any funds that may be provided by the
institution to cover an overdraft, whether under a
discretionary overdraft service, a service subject to
Regulation Z, or a service that transfers funds from another
account held individually or jointly by the consumer.
If an institution opts to make this separate additional
balance disclosure, it may not simply state, for instance, that
the separate balance is the consumer’s “available balance,”
or contains “available funds.” Rather, the institution should
provide enough information to convey that the second
balance includes these amounts. For example, the institution
may state that the balance includes “overdraft funds.”
It should also be noted that where a consumer has opted out
of the institution’s discretionary overdraft service, any
additional balance disclosed should not include funds
institutions provide under that service. In addition, where a
consumer has opted out of the institution’s discretionary
overdraft service for some, but not all transactions (e.g., the
consumer has opted out overdraft services for ATM and
debit card transactions), an institution that includes funds
from its discretionary overdraft service in the balance
should convey that the overdraft funds are not available for
all transactions. For example, the institution could state that
overdraft funds are not available for ATM and debit card
transactions.
The balance disclosure requirement applies to any
automated system through which the consumer requests a
balance, including, but not limited to: (1) Telephone
response systems; (2) An institution’s Internet web site; and
(3) ATMs, regardless of whether or not the institution
discloses a balance through an ATM owned or operated by
the institution or through an ATM not owned or operated by
the institution (including an ATM operated by a nondepository institution), and regardless of whether the
balance is disclosed on the ATM screen or on a paper
receipt.
The revisions to Regulation DD may be found at: http://
edocket.access.gpo.gov/2009/pdf/E8-31183.pdf.
The correct format for the overdraft fee disclosure for
periodic statements may be found at: http://
edocket.access.gpo.gov/2009/pdf/E9-8847.pdf.
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Read “Special Focus” for new RESPA rules information. Next, turn to “Regulatory Spotlight” for information concerning
new model privacy notice requirements. Finally, check “Compliance Notes” for the 2010 interest rate that must be paid on
certain escrow accounts required by the lender and information concerning the date upon which the Federal Reserve will
complete its consolidation of check-processing operations, thereby eliminating the category of “nonlocal” check.

SPECIAL FOCUS
RESPA Frequently Asked Questions and
Answers.
Notice 2009-15
WBA has received numerous inquiries regarding proper
completion of the new Good Faith Estimate (GFE) and
HUD-1 Settlement Statement (HUD-1) disclosures under
the Department of Housing and Urban Development’s
(HUD’s) revised Real Estate Settlement Procedures Act
(RESPA) rule. To further assist members with
understanding how to properly complete the revised
disclosures, the following are questions and answers to the
most frequently asked questions received by WBA. While
some of the information may also be found within HUD’s
Frequently Asked Questions (FAQs) on RESPA, others are
answers to questions WBA has researched in connection
with conversations directly with HUD.
General
Q.
What is the transition rule for applications taken in
2009 where the loan closing occurs in 2010?
A.
The new GFE and HUD-1 forms must be used as
of 01/01/2010. If a GFE is issued on the old form prior to
01/01/2010, then the old HUD-1 form must be used even if
closing will occur after 01/01/2010. For GFEs issued on the
old form, the loan originator has the option to reissue the
GFE (with the same terms and charges) on the new form, in
which case the settlement agent must complete a new HUD1 form.
Definitions
Q.

What is the definition of application?

A.
“Application” means the submission of a
borrower’s financial information in anticipation of a credit
decision relating to a federally related mortgage loan, which
must include the borrower’s: (1) name; (2) monthly income;

(3) social security number (or other unique tax identifier) to
obtain a credit report; (4) the property address (the
residential property to be purchased); (5) an estimate of the
value of the property; (6) the mortgage loan amount sought;
and (7) any other information deemed necessary by the loan
originator.
Q.

Who is a loan originator?

A.
“Loan originator” means a lender or mortgage
broker.
Q.

What is the definition of origination service?

A.
“Origination service” means any service involved
in the creation of a mortgage loan, including but not limited
to the taking of the loan application, loan processing, the
underwriting and funding of the loan, and the processing
and administrative services required to perform these
functions.
Q.

What is the definition of title service?

A.
“Title service” means any service involved in the
provision of title insurance (lender’s or owner’s policy),
including but not limited to: title examination and
evaluation; preparation and issuance of title commitment;
clearance of underwriting objections; preparation and
issuance of a title insurance policy or policies; and
processing and administrative services required to perform
these functions. The term also includes the service of
conducting a settlement.
GFE - General
Q.

When does a GFE expire?

A.
If a borrower does not express an intent to continue
with an application within 10 business days after the GFE is
provided (or such longer time period specified by the loan
originator), the loan originator is no longer bound by the
GFE.
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Q.
What fees can a loan originator charge before
issuing a GFE?
A.
Prior to issuing a GFE, the loan originator may, at
its option, collect a fee limited to the cost of a credit report.
It is only after a loan applicant receives a GFE and indicates
an intention to proceed with the loan covered by the GFE,
that the loan originator may collect fees beyond the cost of
the credit report for origination-related services.
Q.
May additional pages be added to the GFE to allow
for all charges to be shown? If so, is it an addendum or an
extension of page 2?
A.
No. Additional pages or addendums may not be
added to the GFE. The standardized GFE form set in
Appendix C of the rule is the required GFE form and must
be provided exactly as specified, except that Blocks 3, 6,
and 11 on page 2 may be adapted for use in particular loan
situations, so that additional lines may be inserted, and
unused lines may be deleted. Lines may be added to Blocks
3, 6 and 11 vertically and horizontally.
Q.
May a loan originator alter the GFE by adding
signature lines to the GFE?
A.
No. However, the loan originator may develop
practices and procedures to document the consumer’s
acknowledgement of receipt of the GFE. Loan originators
may not refuse to provide a GFE based upon a consumer’s
refusal to acknowledge receipt of the GFE.
Acknowledgement of receipt of the GFE, by itself, does not
constitute an expression of an intention to proceed with the
loan covered by the GFE.
Q.
Can items be listed as “Paid Outside of Closing” or
“POC” on the GFE?
A.
No, the totals included in the column on page 2 of
the GFE must be the sums of the prices or fees, by category,
for all settlement services that are required to be shown on
the GFE.
Q.
Can the loan originator itemize the charges listed in
the “origination charge” and “title services and lender’s title
insurance” sections of the GFE?

A.
No. All charges which are reflected within the
“origination charge” and “title services and lender’s title
insurance” sections of the GFE must be disclosed as a total
charge on the GFE and cannot be itemized.
GFE- Page 1
Q.
Should the name of the individual loan originator
or the name of the loan origination entity go in the “Name
of Originator” box at the top of page 1 of the GFE?
A.
The name of the loan originator entity (such as
ABC Loan Originator) must go in the box on the top of
page 1 of the GFE.
Q.
In the “Important Dates” section of the GFE, line
2, for how long must the estimate for all other settlement
charges be available?
A.
The estimate for “all other settlement charges” in
the “Important Dates” section of the GFE must be available
for at least 10 business days.
Q.
If a revised GFE is provided due to changed
circumstances or a borrower requested change, is it
necessary to complete Line 3 of the “Important Dates”
section of the GFE if the borrower has already locked the
rate shown on the revised GFE?
A.
Yes, the loan originator must complete Line 3 in
the “Important Dates” section with the information that was
on the preceding GFE, unless the rate lock period was the
basis for the issuance of the revised GFE.
Q.
If a revised GFE is provided due to changed
circumstances or a borrower requested change, is it
necessary to complete Line 2 of the “Important Dates”
section on the revised GFE if the shopping period has ended
and the borrower has already expressed intent to continue
with the application?
A.
Yes, the loan originator must complete Line 2 in
the “Important Dates” section. The date entered must be at
least 10 business days from the date the revised GFE is
provided to the borrower.
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GFE - Block 1
Q.
Can the charge shown on GFE, Block 1, “Our
origination charge,” increase after the GFE has been issued?
A.
No. Block 1, “Our origination charge” cannot
increase unless there is a “changed circumstance” as defined
in 24 CFR Sec 3500.2.
Q.
A loan level price adjustment is a risk-based
adjustment that is derived from specific attributes of the
particular loan (LTV, FICO score, occupancy, etc). How
should a loan level price adjustment charged by the lender
be disclosed on the GFE?
A.
For transactions involving a mortgage broker, the
credit or charge for the specific interest rate chosen is the
net payment from the lender for the loan. If the net payment
from the lender is positive, there is a credit to the borrower
and it is entered as a negative amount in Block 2 of the
GFE. If the net payment from the lender is negative, there is
a charge to the borrower and it is entered as a positive
number in Block 2 of the GFE. The loan level price
adjustment is included in the computation in Block 2,
“Your credit or charge for the specific interest rate chosen.”
For transactions that do not involve a mortgage broker, the
loan originator is not required to separately disclose a credit
or charge. As a result, all fees would be included in Block 1,
“Our origination charge” and the first box in Block 2 would
be marked.
Q.
Where should a VA funding fee be disclosed on
the GFE?
A.
Fees specific to government loan programs, such as
a VA Funding Fee, should be disclosed in Block 3,
“Required services that we select.” This is a different
treatment than the above mentioned loan level price
adjustment fee or other fees required by investors such as
Fannie/Freddie. HUD makes the distinction that Fannie/
Freddie are not “government loan programs.”
GFE – Blocks 3 through 11
Q.
Does the loan originator list the service providers
within Boxes 3 and 11 by company name or by service?
A.
The settlement services described in Boxes 3 and
11 are listed by service type and not by company name.
Q.
Is the loan originator required to list the transfer
tax amount in Box 8 regardless of the fact that the charge
will be paid by the seller?
A.
The transfer tax amount is not required to be listed
in Box 8 if the transaction is in WI because WI law requires
the transfer tax to be paid by the Seller. Loan originators
which complete purchase transactions in jurisdictions other
than WI must revise their RESPA disclosures accordingly.
This is a separate analysis from the requirements

surrounding the disclosure of Owner’s title insurance, as
further described below.
GFE – Written List of Providers
Q.
When do loan originators have to provide the
borrower with a written list of identified providers?
A.
When a loan originator permits a borrower to shop
for third-party settlement services, the loan originator must
provide the borrower with a written list of settlement service
providers at the time of the GFE, on a separate sheet of
paper. This is the same requirement even if the seller’s real
estate agent selects the title company for completion of
required title services.
Q.
Does the requirement for a “written list” apply to
Block 4, “Title services and lender’s title insurance” on the
GFE?
A.
Yes. The loan originator must provide a “written
list” of settlement service providers, including providers of
“Title services and lender’s title insurance” if the loan
originator permits the borrower to shop for that settlement
service.
Q.
If the borrower chooses a settlement service
provider that is not on the written list, does the tolerance
apply?
A.
No, if the borrower chooses a settlement service
provider that is not on the loan originator’s written list of
providers, the amount paid for that service is not subject to
the tolerance.
Q.
Must the loan originator provide names of only
those settlement service providers known to do business in
the locality of the mortgaged property or may the loan
originator provide a list of national settlement providers
who may or may not do business in the locality of the
mortgaged property?
A.
The requirements for the new GFE form provide
that “where the loan originator permits a borrower to shop
for third party settlement services, the loan originator must
provide the borrower with a written list of settlement service
providers.” The list should contain settlement service
providers that are likely available to provide the settlement
service for the borrower. The loan originator must work
closely with its legal counsel to further identify proper
completion of its written list and of the possible services
required for completion of settlement.
Q.
May a loan originator include an affiliated business
on the “written list” of settlement service providers that
must be provided with the GFE?
A.
Yes. A loan originator may identify an affiliated
business on the “written list.” The “affiliated business
arrangement disclosure” must be provided at the time the
GFE is provided to the borrower or at the time of referral,
whichever is earlier.
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Seller Paid Items
Q.
If at the time a GFE is issued it is known that the
seller will pay settlement charges typically paid by the
borrower, how are the charges disclosed on the GFE?
A.
All charges typically paid by the borrower must
be disclosed on the GFE regardless of whether the
charges will be paid for by the borrower, the seller, or
another party.
Q.
If a seller typically pays for the Block 5
“Owner’s title insurance,” does the charge still have to be
shown on the GFE?
A.
Yes, an estimate of the cost must be shown in
Block 5, “Owner’s title insurance,” for all purchase
transactions regardless of who is selecting or paying for
it. This is a separate requirement independent from
HUD’s analysis regarding the disclosure of transfer tax,
as outlined above.
HUD-1
Q.
How should payments by the seller or real estate
agent that are for settlement services included on the
GFE be shown on the HUD-1?
A.
If a seller or real estate agent pays for a charge
that was included on the GFE, the charge should be listed
in the borrower’s column, with an offsetting credit
reported in Lines 204-209 of the HUD-1, identifying the
party paying the charge. For the seller-paid charge, the
charge should also be listed in Lines 506-509. For a
charge paid by the real estate agent, the name of the
person making the payment must also be listed.
Q.
How should payments by the seller for the
payment of an owner’s title insurance policy disclosed?
A.
As outlined above, if a seller pays for the
owner’s title insurance policy disclosed on the GFE, the
charge must still be listed in the borrower’s column in
Line 1103, with an offsetting credit reported in Lines
204-209 of the HUD-1, identifying the party paying the
charge. For the seller-paid charge, the charge should also
be listed in Lines 506-509.
Q.
What charges are included in the “Our
origination charge” on Line 801 of the HUD-1?
A.
Line 801 includes all charges received by a
lender. The amount on Line 801 also includes all
amounts received for any service, including
administrative and processing services, performed by or
on behalf of the lender or any mortgage broker. The
amount on Line 801 is not listed in the columns.
Q.
If the borrower pays some of the origination
charge prior to closing, how should a lender disclose it on
the HUD-1?
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A.
The full charge for origination must be shown on
Line 801 of the HUD-1 to the left of the borrower’s column.
If the borrower pays some of the origination charge before
settlement, an offsetting credit in that amount is shown on
the first page of the HUD-1 in Lines 204-209. Lines 801,
802, and 803 of the HUD-1 may never contain any “Paid
Outside of Closing” (POC) items.
Q.
If the loan originator performs loan origination
services typically performed by a third-party for the
appraisal, credit report and/or flood certification, are the
charges for these services listed in Lines 804 through 807 or
are the charges included in the loan originator’s charge in
Line 801 on the HUD-1?
A.
Charges for the appraisal, credit report and/or flood
certification performed by the loan originator in a
transaction must be included in the loan originator’s charge
listed in Line 801 on the HUD-1.
Q.
What items are included in the amount disclosed
on Line 1101 of the HUD-1?
A.
Line 1101 is the total of the charges for “Title
services and lender’s title insurance,” which includes: all
charges for conducting a settlement (Line 1102); any
premiums paid for lender’s title insurance and its related
endorsements (Line 1104); and charges for title searches
and examinations; and charges for all other services
itemized in the 1100 series if those services are included in
the definition of “title service” and paid to a different third
party than the primary title company. Note that HUD
requires that the loan originator not itemize the charges
unless the charges are paid to a different third party than the
primary title company and the fees are not administrative
and processing in nature. The total in Line 1101 should not
include the amount of any premium for owner’s title
insurance and its related endorsements, which must be listed
in the column on Line 1103.
HUD has elected to provide guidance for completion of
RESPA disclosures through a FAQ listing on the RESPA
section of its website. Financial institutions must further
review HUD’s FAQs in their entirety to fully understand
HUD’s requirements. These FAQs are periodically updated
by HUD so it will be necessary to routinely monitor HUD’s
website for the most up-to-date version. HUD’s FAQs may
be found at: www.hud.gov/utilities/intercept.cfm?/offices/
hsg/ramh/res/resparulefaqs.pdf. Additionally, WBA recently
completed a telephone seminar entitled Mortgage
Compliance Update, which covered the topics of RESPA
forms and escrow rules. The telephone seminar information
includes case study examples which further illustrate the
proper completion of RESPA disclosures. The escrow rules
portion of the seminar thoroughly covers both RESPA and
WI state law requirements. This telephone seminar is a must
have resource for financial institutions. Please contact WBA
Education’s Lori Kalscheuer for further information
regarding the purchase of the materials, including CD-ROM
at: lkalscheuer@wisbank.com or 608/441-1250. 
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Read “Special Focus” for time-sensitive information on changes to Reg Z’s open-end credit rules and the affect FAS No. 166
may have on loan participations. Next, turn to “Regulatory Spotlight” for a notice concerning the new RESPA booklet.
Finally, check “Compliance Notes” for information on DOR’s financial record matching program emergency rule.

SPECIAL FOCUS
Summary of Selected Regulation Z Revisions
Affecting Non-Credit Card Open-End
Consumer Credit Plans.
Notice 2010-1
On January 12, 2010, the Board of Governors of the Federal
Reserve System issued an 1,155 page final rule (rule or final
rule) revising certain Regulation Z open-end credit rules.
The final rule is a culmination of, among other things,
provisions that were previously issued as final rules in
January, 2009 (January 2009 final rules), and requirements
imposed by The Credit Card Accountability Responsibility
and Disclosure Act of 2009 (CCA), The Credit CARD
Technical Corrections Act of 2009 (CCTCA) and The
Bankruptcy Act of 2005. Many provisions of this final rule
apply only to credit card accounts; however, there are some
provisions that apply to all open-end consumer credit plans
while most others exclude home equity lines of credit
(HELOC). The reason for excluding HELOCs from many of
the provisions of this final rule is that FRB is currently
conducting a separate review of the HELOC rules in
preparation for finalization of a rule that will focus
exclusively on HELOCs.
The final rule is effective February 22, 2010, but certain
provisions have a delayed mandatory compliance date of
July 1, 2010. This article is meant to provide a high-level
overview of certain provisions that are effective on
February 22, 2010, that affect non-credit card open-end
consumer credit plans, including HELOCs where noted.
Therefore, this article does not cover every provision,
official commentary or nuance of this voluminous final rule.
Thus, to gain a full understanding of the rule you will need
to read the complete final rule which may be found at:
www.federalreserve.gov/newsevents/press/bcreg/
bcreg20100112a1.pdf. A future article in WBA Compliance
Journal will cover the July 1, 2010 provisions of the final
rule that affect non-credit card open-end consumer credit
plans.

A. Definition of Credit Card Account under an OpenEnd (Not Home-Secured) Consumer Credit Plan—Sec.
226.2(a)(15)
As a result of the CCA and the CCTCA, the final rule
creates the term “credit card account under an open-end (not
home-secured) consumer credit plan”. It means any openend credit account accessed by a credit card except: (1) A
credit card that accesses a home equity plan subject to the
requirements of 226.5b (Reg Z HELOC rules); or (2) An
overdraft line of credit accessed by a debit card. The
definition of “credit card” continues to mean any card, plate,
or other single device that may be used from time to time to
obtain credit. Because of the definition of credit card, there
has been concern that overdraft lines of credit tied to an
asset account (e.g. checking account) accessed by a debit
card would be subject to most of the provisions of the CCA.
Adoption of the new term in the final rule makes it clear
that certain provisions of the final rule will not apply to
these particular lines of credit. This is good news.
B. Delivery of Periodic Statements—Sec. 226.5(b)(2)
As discussed in the July, 2009 issue of WBA Compliance
Journal, the CCA amended Sec. 163(a) of the Truth in
Lending Act (TILA) to prohibit a creditor from treating a
payment on an open-end consumer credit plan as late for
any purpose, unless the creditor has adopted reasonable
procedures to ensure that the periodic statement is mailed or
delivered at least 21 days prior to the payment due date. In
addition, the CCA amended Sec. 163(b) to provide that if an
open-end consumer credit plan provides a grace period (a
time period within which the borrower can pay any portion
of credit without incurring an additional finance charge), an
additional finance charge may not be imposed for the billing
period for which the grace period is a part, unless the
periodic statement is mailed or delivered not later than 21
days before the grace period expires.
Following enactment of the CCA, FRB issued an interim
final rule to amend Regulation Z to reflect the CCA
changes. The interim final rule makes clear that “payment
due date” means the contractual date by which payment
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must be made and, therefore, does not include any courtesy
period or state law mandated period that must expire before
a late charge may be assessed. In addition, the interim final
rule defines “grace period” as a period within which any
credit extended may be repaid without incurring a finance
charge due to a periodic interest rate. Thus, the term grace
period likewise does not refer to any courtesy period or state
law mandated time period that must expire before a late
charge may be imposed. This is a change from the rule prior
to the CCA and interim final rule, as the prior rule included
such period of time as part of the grace period definition.
Following these changes, the CCTCA was enacted. It
narrows the application of Sec. 163(a) of TILA to credit
card accounts under an open-end consumer credit plan.
However, it did not amend Sec. 163(b) of TILA, therefore,
this section remains applicable to all open-end consumer
credit plans that provide for a grace period, as that term is
defined.
To implement the CCTCA, this final rule amends the
periodic statement provisions in Regulation Z. Thus, for a
credit card account under an open-end (not home-secured)
consumer credit plan, creditors are still prohibited from
treating a payment as late for any purpose, unless the
creditor has adopted reasonable procedures to ensure that
the periodic statement is mailed or delivered at least 21 days
prior to the payment due date, as discussed above.
Therefore, because of the definition of credit card account
under an open-end (not home-secured) consumer credit
plan, this particular provision of the final rule does not
apply to: (1) A credit card that accesses a home equity plan
subject to the requirements of 226.5b; or (2) An overdraft
line of credit accessed by a debit card. However, for all
open-end consumer credit plans that have a grace period, as
that term is defined, a creditor must adopt reasonable
procedures designed to ensure that: (1) Periodic statements
are mailed or delivered at least 21 days prior to the date on
which any grace period expires; and (2) The creditor does
not impose finance charges as a result of the loss of a grace
period if a payment that satisfies the terms of the grace
period is received by the creditor within 21 days after
mailing or delivery of the periodic statement.
What does this mean for such open-end credit consumer
credit plans that do not have a grace period, as that term is
defined (e.g. Lines of credit documented on the WBA 459

Consumer Credit Agreement or the WBA 457 Home Equity
Line of Credit)? In an informal verbal discussion with an
FRB attorney, FRB takes the position that while a periodic
statement must be provided for such plans, there is no
specific timing requirements under the final rule because
there is no such timing requirement under TILA, as
amended. However, practicality dictates that the statement
should be sent to the consumer in sufficient time for the
consumer to remit payment so that the payment can be
received by the creditor before it is considered late. In
addition, creditors should be mindful that future changes to
HELOC rules could affect periodic statements for such
products. For these reasons, creditors may wish to speak
with their legal counsel to determine the best approach for
their specific open-end credit products.
C. Selected Provisions on Advance Notice of Change in
Terms and Interest Rate Increases—Secs. 226.9(c)(2), (g)
The final rule amends the advance notice requirements for
all open-end consumer credit plans, other than HELOCs,
when there is a change in terms or a rate increase. As noted
earlier, separate HELOC rules will be issued sometime in
the future; thus, for the time-being, the advance notice
requirements for HELOCs remain unchanged and are not
generally affected by these provisions of the final rule.
45-Day Advance Written Notice of Significant Changes in
Account Terms.
With regard to all open-end consumer credit plans except
HELOCs, a creditor must provide written notice at least 45days in advance of the effective date for a “significant
change in account terms” that is required to be disclosed
under new 226.6(b)(3), (b)(4) or (b)(5), unless an exception
applies. A significant change in account terms means a
change to a term required to be disclosed under new 226.6
(b)(1) and (b)(2)1, an increase in the required minimum
periodic payment, or the acquisition of a security interest.
Some of the terms required to be disclosed under new 226.6
(b)(1) and (b)(2) include, as applicable: (1) Each periodic
_____________________________________________________________________________________________
1
While the mandatory compliance date is July 1, 2010 for account-opening
disclosure requirements under revised sections 226.6(b)(1)-(b)(5), FRB has
verbally stated if any terms under these revised sections change prior to
July 1, such change does trigger the 45-day advance written notice of significant changes in account terms.
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rate that may be used to compute the finance charge on an
outstanding balance, expressed as an APR, and if more than
one rate applies for a category of transactions, the range of
balances to which each rate is applicable; (2)Variable rate
information including how the rate is determined and the
index or formula used; any initial introductory rate and the
rate that would otherwise apply; (3) Any initial premium
rate that would apply; (4) Any penalty rate(s) and a brief
description of the event(s) that trigger such rate(s); (5) Any
annual or other periodic fee that may be imposed for the
issuance or availability of the plan, its frequency, and its
annualized amount; (6) Any fixed finance charge and
minimum interest charge and a brief description of the
charge; (7) Transaction charges; (8) Any grace period; (9)
Balance computation method; (10) Any fees for cash
advance, late payment, over-the-limit, balance transfer and
returned payment; (11) Any fee for required insurance or
debt cancellation or suspension; and (12) A statement of
billing error rights.
Some of the terms under 226.6(b)(3), (b)(4) and (b)(5)
include: (1) When a finance charge begins to accrue and an
explanation of whether or not any time period exists within
which any credit that has been extended may be repaid
without incurring a finance charge; (2) With regard to the
following, the circumstances under which they may be
imposed with an explanation of how they are determined:
(a) Charges for which payment or nonpayment affect access
to the plan, duration of the plan, the amount of credit
extended, time period for which credit is extended or the
timing or method of billing or payment; (b) Charges for
terminating the plan, voluntary credit insurance, or debt
cancellation or suspension; and (c) Taxes imposed by a
governmental unit; (3) Rate-related disclosures, including
any rates, range of balances to which a rate applies, type of
transaction, balance computation method, variable rate
information such as how the rate is determined, as well as
how, when and the extent to which the rate can increase; (4)
Disclosures relating specifically to voluntary credit
insurance and debt cancellation or suspension, or
disclosures relating to a security interest the creditor has or
will acquire in property purchased under the plan or other
property identified by item or type; and (5) A statement of
billing rights.
In analyzing the lists above, WBA currently believes that
the 45-day advance written notice of significant changes in
account terms applies to changes to all provisions in the lists
except those related to voluntary credit insurance, debt
cancellation or suspension, and taxes imposed by a
governmental unit.
If there is a significant change in account terms, the notice
must provide the following information: (1) A summary of
the changes made to terms required by § 226.6(b)(1) and
(b)(2), a description of any increase in the required
minimum periodic payment, and a description of any
security interest being acquired by the creditor; (2) A
statement that changes are being made to the account; (3)
For accounts other than credit card accounts under an openend (not home-secured) consumer credit plan, a statement

indicating the consumer has the right to opt out of these
changes, if applicable under state law or contract, and a
reference to additional information describing the opt-out
right provided in the notice; (4) The date the changes will
become effective; (5) If applicable, a statement that the
consumer may find additional information about the
summarized changes, and other changes to the account, in
the notice; (6) If the creditor is changing a rate on the
account, other than a penalty rate, a statement that if a
penalty rate currently applies to the consumer’s account, the
new rate described in the notice will not apply to the
consumer’s account until the consumer’s account balances
are no longer subject to the penalty rate; and (7) If the
change in terms being disclosed is an increase in an annual
percentage rate, the balances to which the increased rate
will be applied. If applicable, a statement identifying the
balances to which the current rate will continue to apply as
of the effective date of the change in terms.
Exceptions to the 45-Day Advance Written Notice of
Significant Changes in Account Terms Rules and Other
Subsequent Notice Rules.
The significant change in account terms 45-day advance
written notice timing requirements do not apply to a change
to which the consumer agrees when the change relates
specifically to substitution of collateral or where the creditor
can advance additional credit only if the change the
consumer agrees to is relatively unique to that consumer,
such as the consumer providing additional security or
paying an increased minimum payment amount. However,
in such cases, notice must be mailed or delivered to the
consumer no later than the effective date of the change.
In addition, if a creditor increases any component of a
charge or introduces a new charge required to be disclosed
under 226.6(b)(3) that is not a significant change in account
terms, the creditor may either: (1) Provide the 45-day
advance written notice as described above; or (2) Provide
orally or in writing notice of the amount of the charge
before the consumer agrees to become obligated to pay the
charge, at a time and manner that the consumer would be
likely to notice the disclosure of the charge.
The notice requirements differ for a decrease the creditor
makes to a credit limit. In such a case, advance notice of the
decrease must be provided before an over-the-limit fee or a
penalty rate can be imposed solely as a result of the
consumer exceeding the newly decreased credit limit.
Notice shall be provided in writing or orally at least 45 days
prior to imposing the over-the-limit fee or penalty rate and
shall state that the credit limit on the account has been or
will be decreased.
There are also separate notice requirements for rate
increases due to delinquency or default or as a penalty
specified in the account agreement that are not due to a
change in the contractual terms of the consumer’s account.
Except as otherwise provided, a creditor must provide a
written notice to each consumer who may be affected when:
(1) A rate is increased due to the consumer’s delinquency or
January 2010  3
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default; or (2) A rate is increased as a penalty for one or
more events specified in the account agreement, such as
making a late payment or obtaining an extension of credit
that exceeds the credit limit. The notice must be provided at
least 45 days prior to the effective date of the increase and
after the occurrence of the triggering event.
The notice must provide the following information: (1) A
statement that the delinquency or default rate or penalty
rate, as applicable, has been triggered; (2) The date on
which the delinquency or default rate or penalty rate will
apply; (3) The circumstances under which the delinquency
or default rate or penalty rate, as applicable, will cease to
apply to the consumer’s account, or that the delinquency or
default rate or penalty rate will remain in effect for a
potentially indefinite time period; and (4) A statement
indicating to which balances the delinquency or default rate
or penalty rate will be applied.
There is an exception to this particular notice requirement
for a decrease in credit limit. A creditor is not required to
provide this notice prior to increasing the rate for obtaining
an extension of credit that exceeds the decreased credit
limit, provided that: (1) The creditor provides at least 45
days in advance of imposing the penalty rate a notice, in
writing, that includes: (a) A statement that the credit limit
on the account has been or will be decreased; (b) A
statement indicating the date on which the penalty rate will
apply, if the outstanding balance exceeds the credit limit as
of that date; (c) A statement that the penalty rate will not be
imposed on the date specified above, if the outstanding
balance does not exceed the credit limit as of that date; (d)
The circumstances under which the penalty rate, if applied,
will cease to apply to the account, or that the penalty rate, if
applied, will remain in effect for a potentially indefinite
time period; and (e) A statement indicating to which
balances the penalty rate may be applied; and (2) The
creditor does not increase the rate applicable to the
consumer’s account to the penalty rate if the outstanding
balance does not exceed the credit limit on the date set forth
in the notice described above.
If either of these two notices must be provided, the required
information may be included either: (1) On the front of the
first page of the notice; or (2) In a periodic statement in the
form of a table and provided on the front of any page of the
statement. Generally, only information related to the
increase in the rate and/or reduction in the credit limit may
be included with the notice. In addition, if both notices must
be provided, they may be combined.
Finally, there are no notice requirements for the following:
(1) When the change is an increase in the APR upon the
expiration of a specified time period so long as the creditor
disclosed clearly and conspicuously in writing the length of
the period and the APR that would apply after the period
expires, and if the rate is a variable rate, the increased rate is
determined by the same formula as the rate disclosed prior
to the increase in rate; (2) When, subject to certain
conditions, the change is an increase in APR or fees for
issuance or availability of the plan, a fixed finance charge or
4  January 2010

minimum interest payment or required insurance, or
required minimum periodic payment due to a workout or
temporary hardship arrangement or the consumer’s failure
to comply with the terms of such an arrangement; (3) When
the change involves charges for documentary evidence; a
reduction of any component of a finance or other charge;
suspension of future credit privileges (except as discussed
earlier in this article) or termination of an account or plan;
when the change results from an agreement involving a
court proceeding; or when the change is an extension of the
grace period.
D. Timing of Payments—Sec. 226.10
The final rule revises Sec. 226.10 of Regulation Z on
crediting of payments for all open-end consumer credit
plans (including HELOCs). Subject to exceptions discussed
below, a creditor shall credit a payment to the consumer’s
account as of the “date of receipt”. The “date of receipt” is
the date that the payment instrument or other means of
completing the payment reaches the creditor. For example:
(1) Payment by check is received when the creditor gets it,
not when the funds are collected; (2) In a payroll deduction
plan in which funds are deposited to an asset account held
by the creditor, and from which payments are made
periodically to an open-end credit account, payment is
received on the date when it is debited to the asset account
(rather than on the date of the deposit), provided the payroll
deduction method is voluntary and the consumer retains use
of the funds until the contractual payment date; (3) If the
consumer elects to have payment made by a third party
payor such as a financial institution, through a preauthorized
payment or telephone bill-payment arrangement, payment is
received when the creditor gets the third party payor’s check
or other transfer medium, such as an electronic fund
transfer, as long as the payment meets the creditor’s
specified requirements; and (4) Payment made via the
creditor’s Web site is received on the date on which the
consumer authorizes the creditor to effect the payment, even
if the consumer gives the instruction authorizing that
payment in advance of the date on which the creditor is
authorized to effect the payment. If the consumer authorizes
the creditor to effect the payment immediately, but the
consumer’s instruction is received after 5 p.m. or any later
cut-off time specified by the creditor, the date on which the
consumer authorizes the creditor to effect the payment is
deemed to be the next business day.
There are generally two exceptions to the requirement that
the consumer’s payment be credited on the date of receipt:
(1) When a delay in crediting does not result in a finance or
other charge; or (2) When the creditor specifies reasonable
requirements for payments that enable most consumers to
make conforming payments.
Examples of reasonable requirements for making payments
may include: (1) Requiring that payments be accompanied
by the account number or payment stub; (2) Setting
reasonable cut-off times for payments to be received by
mail, by electronic means, by telephone, and in person,
provided that such cut-off times shall be no earlier than 5
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p.m. on the payment due date at the location specified by
the creditor for the receipt of such payments; (3) Specifying
that only checks or money orders should be sent by mail; (4)
Specifying that payment is to be made in U.S. dollars; or (5)
Specifying one particular address for receiving payments,
such as a post office box.

rate as “fixed,” or use a similar term, unless the
advertisement also specifies a time period that the rate will
be fixed and the rate will not increase during that period, or
if no such time period is provided, the rate will not increase
while the plan is open.
F. Prohibited Inducements—Sec. 226.57(c)

It should be noted that with regard to a creditor’s specific
requirements for payments, the creditor may be prohibited
from specifying payment by preauthorized electronic fund
transfer under Electronic Fund Transfer Act and Regulation
E. Also, if a creditor promotes electronic payment via its
Web site (such as by disclosing on the Web site itself that
payments may be made via the Web site), any payments
made via the creditor’s Web site prior to the creditor’s
specified cut-off time, if any, would generally be
conforming payments. In addition, if the creditor accepts a
nonconforming payment (for example, payment mailed to a
branch office, when the creditor had specified that payment
be sent to a different location), finance charges may accrue
for the period between receipt and crediting of payments.
Furthermore, in the absence of specified requirements for
making payments, note that the following are then implied:
(1) Payments may be made at any location where the
creditor conducts business; (2) Payments may be made any
time during the creditor’s normal business hours; and (3)
Payment may be by cash, money order, draft, or other
similar instrument in properly negotiable form, or by
electronic fund transfer if the creditor and consumer have so
agreed.
The final rule also provides for the following; (1) If a
creditor specifies, on or with the periodic statement,
requirements for the consumer to follow in making
payments as permitted under the rule, but accepts a payment
that does not conform to the requirements, the creditor shall
credit the payment within five days of receipt; (2) If a
creditor fails to credit a payment, as required above, in time
to avoid the imposition of finance or other charges, the
creditor shall adjust the consumer’s account so that the
charges imposed are credited to the consumer’s account
during the next billing cycle; (3) Except as provided in (4)
below, if a creditor does not receive or accept payments by
mail on the due date for payments (e.g. A day on which the
creditor does not receive or accept payments by mail may
occur, for instance, if the U.S. Postal Service does not
deliver mail on that date.), the creditor may generally not
treat a payment received the next business day as late for
any purpose; and (4) If a creditor accepts or receives
payments made on the due date by a method other than
mail, such as electronic or telephone payments, the creditor
is not required to treat a payment made by that method on
the next business day as timely, even if it does not accept
mailed payments on the due date. (For purposes of this
provision, the “next business day” means the next day on
which the creditor accepts or receives payments by mail.)
E. Use of “Fixed” in Advertisements—Sec. 226.16(f)
An advertisement of any open-end consumer credit plan
(including a HELOC) may not refer to an annual percentage

No creditor may offer a college student any tangible item to
induce such student to apply for or open any open-end
consumer credit plan (including a HELOC) offered by such
creditor, if the offer is made: (1) on the campus of an
institution of higher education; (2) near the campus of an
institution of higher education; or (3) at an event sponsored
by or related to an institution of higher education.

Effect of New FAS No. 166 On Loan
Participations.
Notice 2010-2
The new Statement of Financial Accounting Standards
(FAS) No. 166 - Accounting for Transfers of Financial
Assets - went into effect on January 1, 2010. While the
effect of new FAS No. 166 on financial institutions that are
involved in securitizations is significant, FAS No. 166 also
affects financial institutions that sell participation interests
in loans. This article discusses the effect of FASB’s new
pronouncement on loan participations and will not cover its
effect on securitizations. Financial institutions should
consult with their accountants on the effect of FAS No. 166
on loan participations they sell or purchase, particularly if
the loan participation is not sold or purchased on a pro rata
basis. A failure to comply with the transfer requirements of
FAS No. 166 could have significant consequences for the
lead financial institution, including issues relating to legal
lending limit, capital ratios and amount of loan loss
reserves.
FAS No. 166 applies to all new participations entered into
since January 1, 2010. The new rule does not apply to loan
participations existing before January 1, 2010 but the rule is
unclear as to whether it would apply to new loan advances
made pursuant to existing loan participations. We have
contacted the FDIC, which has indicated that new advances
under existing loans would be subject to the new rule if the
new advance was made on or after January 1, 2010. The
ABA has informed the WBA that the FDIC has also stated
to it that advances made on or after January 1, 2010 are not
grandfathered in under the old FASB rules. The ABA stated
to the WBA that it intends to continue conversations with
the FDIC to at least provide for a phase-in period. The
WBA intends to continue working with the ABA to show
the FDIC the adverse effects of requiring new advances
under existing participations to be accounted for under FAS
No. 166.
The new Interagency Rules on Risk-Based Capital
Guidelines; Capital Adequacy Guidelines; Capital
Maintenance: Regulatory Capital; Impact of Modifications
to Generally Accepted Accounting Principles;
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p.m. on the payment due date at the location specified by
the creditor for the receipt of such payments; (3) Specifying
that only checks or money orders should be sent by mail; (4)
Specifying that payment is to be made in U.S. dollars; or (5)
Specifying one particular address for receiving payments,
such as a post office box.

rate as “fixed,” or use a similar term, unless the
advertisement also specifies a time period that the rate will
be fixed and the rate will not increase during that period, or
if no such time period is provided, the rate will not increase
while the plan is open.
F. Prohibited Inducements—Sec. 226.57(c)

It should be noted that with regard to a creditor’s specific
requirements for payments, the creditor may be prohibited
from specifying payment by preauthorized electronic fund
transfer under Electronic Fund Transfer Act and Regulation
E. Also, if a creditor promotes electronic payment via its
Web site (such as by disclosing on the Web site itself that
payments may be made via the Web site), any payments
made via the creditor’s Web site prior to the creditor’s
specified cut-off time, if any, would generally be
conforming payments. In addition, if the creditor accepts a
nonconforming payment (for example, payment mailed to a
branch office, when the creditor had specified that payment
be sent to a different location), finance charges may accrue
for the period between receipt and crediting of payments.
Furthermore, in the absence of specified requirements for
making payments, note that the following are then implied:
(1) Payments may be made at any location where the
creditor conducts business; (2) Payments may be made any
time during the creditor’s normal business hours; and (3)
Payment may be by cash, money order, draft, or other
similar instrument in properly negotiable form, or by
electronic fund transfer if the creditor and consumer have so
agreed.
The final rule also provides for the following; (1) If a
creditor specifies, on or with the periodic statement,
requirements for the consumer to follow in making
payments as permitted under the rule, but accepts a payment
that does not conform to the requirements, the creditor shall
credit the payment within five days of receipt; (2) If a
creditor fails to credit a payment, as required above, in time
to avoid the imposition of finance or other charges, the
creditor shall adjust the consumer’s account so that the
charges imposed are credited to the consumer’s account
during the next billing cycle; (3) Except as provided in (4)
below, if a creditor does not receive or accept payments by
mail on the due date for payments (e.g. A day on which the
creditor does not receive or accept payments by mail may
occur, for instance, if the U.S. Postal Service does not
deliver mail on that date.), the creditor may generally not
treat a payment received the next business day as late for
any purpose; and (4) If a creditor accepts or receives
payments made on the due date by a method other than
mail, such as electronic or telephone payments, the creditor
is not required to treat a payment made by that method on
the next business day as timely, even if it does not accept
mailed payments on the due date. (For purposes of this
provision, the “next business day” means the next day on
which the creditor accepts or receives payments by mail.)
E. Use of “Fixed” in Advertisements—Sec. 226.16(f)
An advertisement of any open-end consumer credit plan
(including a HELOC) may not refer to an annual percentage

No creditor may offer a college student any tangible item to
induce such student to apply for or open any open-end
consumer credit plan (including a HELOC) offered by such
creditor, if the offer is made: (1) on the campus of an
institution of higher education; (2) near the campus of an
institution of higher education; or (3) at an event sponsored
by or related to an institution of higher education.

Effect of New FAS No. 166 On Loan
Participations.
Notice 2010-2
The new Statement of Financial Accounting Standards
(FAS) No. 166 - Accounting for Transfers of Financial
Assets - went into effect on January 1, 2010. While the
effect of new FAS No. 166 on financial institutions that are
involved in securitizations is significant, FAS No. 166 also
affects financial institutions that sell participation interests
in loans. This article discusses the effect of FASB’s new
pronouncement on loan participations and will not cover its
effect on securitizations. Financial institutions should
consult with their accountants on the effect of FAS No. 166
on loan participations they sell or purchase, particularly if
the loan participation is not sold or purchased on a pro rata
basis. A failure to comply with the transfer requirements of
FAS No. 166 could have significant consequences for the
lead financial institution, including issues relating to legal
lending limit, capital ratios and amount of loan loss
reserves.
FAS No. 166 applies to all new participations entered into
since January 1, 2010. The new rule does not apply to loan
participations existing before January 1, 2010 but the rule is
unclear as to whether it would apply to new loan advances
made pursuant to existing loan participations. We have
contacted the FDIC, which has indicated that new advances
under existing loans would be subject to the new rule if the
new advance was made on or after January 1, 2010. The
ABA has informed the WBA that the FDIC has also stated
to it that advances made on or after January 1, 2010 are not
grandfathered in under the old FASB rules. The ABA stated
to the WBA that it intends to continue conversations with
the FDIC to at least provide for a phase-in period. The
WBA intends to continue working with the ABA to show
the FDIC the adverse effects of requiring new advances
under existing participations to be accounted for under FAS
No. 166.
The new Interagency Rules on Risk-Based Capital
Guidelines; Capital Adequacy Guidelines; Capital
Maintenance: Regulatory Capital; Impact of Modifications
to Generally Accepted Accounting Principles;
January 2010  5
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Consolidation of Asset-Backed Commercial Paper
Programs; and Other Issues, that was recently issued (and
provides a phase-in period for the effect of the consolidation
of certain variable interest entities) does not appear to affect
loan participations. There is no phase-in period for the
effect of new FAS No. 166 on financial institutions.
Generally, new FAS No. 166 states that for a loan
participation to be treated as a true sale of an ownership
interest in a loan and for the lead financial institution to
include on its records only the amount of the loan that it did
not sell to a participant, the participation has to meet certain
basic requirements. Set forth in paragraph 8B of FAS No.
166, they are:
1. Most importantly, from the date of the transfer, the sale
represents a proportionate (pro rata) ownership interest in
the loan. This means that from the date a participation
interest in a loan is sold, the participation must be sold on a
pro rata basis, not on a “Last In, First Out” basis or on a
“First In, First Out” basis or on any basis other than
pro rata.
2. From the date of transfer, all cash flows received from the
loan are divided proportionately among the participating
interest holders in an amount equal to their share of
ownership. (There are exceptions for payment of some fees
for servicing or services performed if they meet certain
requirements).
3. The rights of each participation interest holder (including
those of the lead bank if it retains a percentage of the loan)
have the same priority, and no participation interest holder’s
interest is subordinated to the interest of another
participation interest holder. In addition, no participation
interest holder has any recourse to the lead bank or another
participation interest holder except for breach of the
standard representations and warranties contained in a
participation agreement.
4. No party has the right to pledge or exchange the entire
loan unless all participation interest holders agree to pledge
or exchange the entire loan.
If the loan participation does not meet these four new
requirements, then the selling financial institution and the
buying institution must treat the participation as a secured
borrowing. The selling financial institution must also
continue to report the entire participated loan in its
statement of financial position with no change in its
measurement (that is, basis of accounting).
However, even if the loan participation does meet the four
requirements listed above, it still has to meet another set of
requirements. The participation will be treated as being
transferred if it also complies with another set requirements
listed in paragraph 9 of FAS No. 166. They are:
1. The loan participation has been isolated from the lead
financial institution - put presumptively beyond the reach of
the lead financial institution and its creditors, even in
bankruptcy or receivership.
6  January 2010

2. Each participant has the right to pledge or exchange its
beneficial interest in the loan that it received and no
condition constrains the participant from taking advantage
of the right to pledge or exchange its beneficial interest in
the loan that it received.
3. The lead financial institution does not maintain effective
control of the transferred beneficial interest in the loan.
Examples that would show that the lead financial institution
still maintains effective control would be (a) an agreement
that both entitles and obligates the lead financial institution
to repurchase the loan, or (b) an agreement that provides the
lead financial institution with both the unilateral ability to
cause the return of the beneficial interest in the loan and
gives the lead financial institution with more than a trivial
benefit for doing so, or (c) an agreement that permits the
participant to require the lead financial institution to
repurchase the beneficial interest in the loan at a price so
favorable to the participant that it is probable that the
transferee will require the transferor to repurchase the
beneficial interest in the loan.
The requirements of paragraph 9 of FAS No. 166 are not
new, although some of the examples given for what
constitutes “effective control” discussed above in #3 are
new.
The Supplemental Instructions to the December 2009 Call
Report Forms issued by the FDIC have an explanation of
the effect of FAS No. 166 on loan participations, although
the instructions do not discuss the treatment of new
advances under loan participations entered into before
January 1, 2010. Financial institutions are urged to discuss
the impact of FAS No. 166 on their loan participations with
their accounting firms. A failure to comply with the transfer
requirements for loan participations could result in the
financial institution being required to treat the entire amount
of the loan as a secured borrowing and not as a transfer.
This in turn could result in legal lending limit issues and
could impact the financial institution’s capital ratios and
amount of loan loss reserves.
While the existing WBA 449 Loan Participation Certificate
and Agreement can continue to be used, caution is urged if
the financial institution chooses either the box marked
“Participant First Out” or “Participant Last Out.” FIPCO® is
revising the WBA 449 Loan Participation Certificate and
Agreement in response to the new FAS No. 166 to delete
references to “Participant First Out” or “Participant Last
Out” but will maintain the provision for Pro Rata
participation. If the parties do not intend to have a “Pro
Rata” participation, notwithstanding FAS No. 166, the new
WBA 449 Loan Participation Certificate and Agreement
will contain a provision whereby the parties can set forth
their individual basis for the participation.
WBA wishes to thank Mr. John E. Knight, Partner,
Boardman Law Firm and Ms. Athena Skaleris,
Associate, Boardman Law Firm for providing the
FAS No. 166 article.
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SPECIAL FOCUS
New Truth in Lending Requirements for
Private Education Loans

disclosures for its Financial Link® software to
accommodate private education loans in a future update.

Notice 2010-3

The first disclosure must be provided on or with a
solicitation or application for a private education loan. If the
consumer will be using the loan for multiple purposes
including, but not limited to, postsecondary educational
expenses, then the creditor need not provide these
disclosures.

As if there have not been enough changes to Truth in
Lending (TIL) rules, another one came along related
specifically to private education loans. These new TIL
requirements became effective February 14, 2010. This
article will generally review the new disclosure
requirements for private education loans.
Definitions
Under the new rules, a “private education loan” means an
extension of credit that is not made, insured or guaranteed
under Title IV of the Higher Education Act of 1965 and is
extended to a consumer expressly, in whole or in part, for
postsecondary educational expenses. The term does not
include open-end credit or any loan that is secured by real
property or a dwelling.
“Postsecondary education expenses” means any of the
expenses that are listed as part of the cost of attendance, as
defined under Section 472 of the Higher Education Act of
1965, of a student at a covered educational institution.
Examples of such expenses includes tuition and fees, books,
supplies, miscellaneous personal expenses, room and board,
and an allowance for any loan fee, origination fee or
insurance premium charged to a student or parent for a loan
incurred to cover the cost of the student’s attendance.
Timing and content of disclosures
The new rules require disclosures to be provided to
borrowers at three different times during the process of
obtaining a private education loan. It should be noted that
model disclosures were provided as part of this final
rulemaking. In addition, FIPCO® is working on drafting

The creditor may, at its option, orally disclose the
information required in a telephone application or
solicitation. Alternatively, if the creditor does not orally
disclose the information, the creditor must provide the
disclosures or place them in the mail no later than three
business days after the consumer has applied for the credit.
If, however, the creditor either denies the consumer’s
application or provides or places in the mail the disclosures
required to be given upon approval of the private education
loan application no later than three business days after the
consumer requests the credit, the creditor need not also
provide these application or solicitation disclosures.
The following is a list, without detail, of the content
requirements for the application or solicitation disclosure.
1.

The interest rate or range of interest rates applicable to
the loan and actually offered by the creditor at the time
of application or solicitation.

2.

Fees and default or late payment costs.

3.

Repayment terms.

4.

Cost estimates using an example.

5.

Any age or school enrollment eligibility requirements
relating to the consumer or co-signer.

6.

Alternatives to private education loans.
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7.

A statement regarding rights of the consumer.

8.

A statement that, before the loan may be consummated,
the consumer must complete the self-certification form
and that the form may be obtained from the institution
of higher education that the student attends.

accordance with the new rules. If these disclosures are
mailed to the consumer, the consumer is considered to have
received them three business days after they are mailed.
The following is a list, without detail, of the content
requirements that must appear on this final disclosure.

The second time disclosures are required under the new
rules is before consummation on or with any notice of
approval provided to the consumer. If the creditor mails
notice of approval, the disclosures must be mailed with the
notice. If the creditor communicates notice of approval by
telephone, the creditor must mail the disclosures within
three business days of providing the notice of approval. If
the creditor communicates notice of approval electronically,
the creditor may provide the disclosures in electronic form
in accordance with the rules. Otherwise the creditor must
mail the disclosures within three business days of
communicating the notice of approval. If the creditor
communicates approval in person, the creditor must provide
the disclosures to the consumer at that time.

1.

The creditor shall disclose the information required by
§226.18 (Content of Disclosures).

2.

The applicable interest rate to the loan, whether the
interest rate is fixed or variable, and if the interest rate
may increase after consummation of the transaction,
any limitations on the rate adjustments, or lack thereof.

3.

An itemization of the fees or range of fees required to
obtain the private education loan; and any fees, changes
to the interest rate and adjustments to principal based
on the consumer’s defaults or late payments.

4.

Repayment terms.

The following is a list, without detail, of the content
requirements that must appear on or with any notice of
approval provided to the consumer.

5.

A statement that the consumer has the right to cancel
the loan, without penalty, at any time before the
cancellation period under the rules expires, and loan
proceeds will not be disbursed until after the
cancellation period expires.

1.

The creditor shall disclose the information required
under §226.18 (Content of Disclosures).

2.

The applicable interest rate to the loan, whether the
interest rate is fixed or variable, and if the interest rate
may increase after consummation of the transaction,
any limitations on the rate adjustments, or lack thereof.

Form of disclosures

3.

An itemization of the fees or range of fees required to
obtain the private education loan; and any fees, changes
to the interest rate and adjustments to principal based
on the consumer’s defaults or late payments.

4.

Repayment terms.

5.

Alternatives to private education loans.

6.

A statement regarding rights of the consumer.

The third set of disclosures must be provided to the
consumer after the consumer has accepted the loan in

The rules contain specific requirements about the form the
disclosures must take, including the usual one that the
disclosures be clear and conspicuous. The second and third
disclosures discussed above (often referred to as the
“transaction disclosures”) must be made in writing, in a
form that the consumer may keep. The disclosures must be
grouped together, be segregated from everything else, and
must not contain any information not directly related to the
required disclosures.
The disclosures may include an acknowledgement of
receipt, the date of the transaction, and the consumer’s
name, address, and account number. The following
disclosures may be made together with or separately from
other required disclosures: the creditor’s identity under
§226.18(a), insurance or debt cancellation under §226.18
(n), and certain security interest charges under §226.18(o).
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The term “finance charge” and corresponding amount, when
required to be disclosed under §226.18(d), and the interest
rate required to be disclosed under §§226.47(b)(1)(i) and (c)
(1), shall be more conspicuous than any other disclosure,
except the creditor’s identity under §228.18(a).

1.

Withdrawing an offer before consummation of the
transaction if the extension of credit would be
prohibited by law or if the creditor has reason to believe
that the consumer has committed fraud in connection
with the loan application;

The transaction disclosures may be provided to the
consumer in electronic form, subject to compliance with the
consumer consent and other applicable provisions of the
Electronic Signatures in Global and National Commerce
Act (E-Sign Act) (15 U.S.C. 7001 et seq. ). The application
or solicitation disclosures may be provided to the consumer
in electronic form on or with an application or solicitation
that is accessed by the consumer in electronic form without
regard to the consumer consent or other provisions of the ESign Act.

2.

Changing the interest rate based on adjustments to the
index used for a loan;

3.

Changing the interest rate and terms if the change will
unequivocally benefit the consumer; or

4.

Reducing the loan amount based upon a certification or
other information received from the covered
educational institution, or from the consumer,
indicating that the student’s cost of attendance has
decreased or the consumer's other financial aid has
increased. A creditor may make corresponding changes
to the rate and other terms only to the extent that the
consumer would have received the terms if the
consumer had applied for the reduced loan amount.

The disclosures must reflect the terms of the legal obligation
between the parties. If any information necessary for an
accurate disclosure is unknown to the creditor, the creditor
shall make the disclosure based on the best information
reasonably available at the time the disclosure is provided,
and shall state clearly that the disclosure is an estimate. If a
transaction involves more than one consumer, the
disclosures may be made to any consumer who is primarily
liable on the obligation.
If the approval disclosure (the second disclosure mentioned
above) becomes inaccurate because of an event that occurs
after the creditor delivers the required disclosures, the
inaccuracy is not a violation of Regulation Z, although new
disclosures may be required under §226.48(c). If the final
disclosure mentioned above becomes inaccurate because of
an event that occurs after the creditor delivers the required
disclosures, the inaccuracy is not a violation of Regulation
Z.
Limitations on private education loans
There are several limitations set forth in the new rules on
private education loans; however, this section will only
highlight a few, more relevant limitations.
The consumer has the right to accept the terms of a private
education loan at any time within 30 calendar days
following the date on which the consumer receives the
required approval disclosures. Except for specific changes
permitted under the rules further described below, the rate
and terms of the private education loan that are required to
be disclosed under the transaction disclosures may not be
changed by the creditor prior to the earlier of: the date of
disbursement of the loan; or the expiration of the 30
calendar day period described above if the consumer has not
accepted the loan within that time.

If the creditor changes the rate or terms of the loan pursuant
to one of the above provisions, the creditor need not provide
the approval disclosures for the new loan terms, nor need
the creditor provide an additional 30-day period to the
consumer to accept the new terms of the loan.
Additionally, nothing in the rules prevents the creditor, at its
option, from changing the rate or terms of the loan to
accommodate a specific request by the consumer. For
example, if the consumer requests a different repayment
option, the creditor may, but need not, offer to provide the
requested repayment option and make any other changes to
the rate and terms. If the creditor changes the rate or terms
of the loan as a result of a specific request by the consumer,
the creditor must provide the approval disclosures required
under the rules and must provide the consumer with the 30day period to accept the loan. The creditor is prohibited
from making further changes to the rates and terms of the
loan, except as narrowly provided above. Moreover, unless
the consumer accepts the loan offered by the creditor in
response to the consumer’s request, the creditor may not
withdraw or change the rates or terms of the loan for which
the consumer was approved prior to the consumer’s request
for a change in loan terms.
Finally, the consumer may also cancel a private education
loan, without penalty, until midnight of the third business
day following the date on which the consumer receives the
final set of disclosures required under the rule. No funds
may be disbursed for a private education loan until the
three-business day period has expired.

Notwithstanding the above restriction, nothing in the rules
prevents the creditor from:
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SPECIAL FOCUS
Indemnification, D&O Insurance and Best
Practices For Bank Directors - by Atty. John E.
Knight
Notice 2010-4
This is an appropriate time for bank directors to ask whether
there is there a comprehensive protection program in place
at the bank to help provide protections to them in the event
the need arises for these protections, including
indemnification by the bank, D&O insurance and best
practices for the directors to follow to help make sure they
are satisfying their duties to the bank and its shareholders. I
view a comprehensive protection program for bank directors
as a three legged stool, and the three legs consist of
indemnification, D&O insurance and best practices. The
purpose for this article is to briefly summarize some
important features of such a comprehensive protection
program, including indemnification, D&O insurance and
best practices for directors.
I should note that this article focuses on directors of
Wisconsin state community banks. A substantially similar
article could be prepared for officers of community banks,
and many of the laws and comments mentioned in this
article are equally applicable to officers of community
banks. Similarly, many of the laws and comments
mentioned in this article are equally applicable to bank
holding companies of Wisconsin community banks.
However, the immediate focus of this article is directors of
Wisconsin community banks.
A. Indemnification
1. Mandatory Indemnification. Under Wisconsin law, a
state bank must indemnify its directors against liability and
expenses incurred as a director of the bank unless the bank’s
articles of incorporation provide otherwise. I’m not
personally aware of any articles of incorporation for
Wisconsin community banks which remove this mandatory
indemnification for bank directors. It would be rare for a
bank to remove mandatory indemnification of directors.

The mandatory indemnification requirements under
Wisconsin law are not applicable to a state bank if any of
the following applies:
1.

There is a willful failure by the director to deal fairly
with the bank or its shareholders and the director has a
material conflict of interest; or

2.

There is a violation of criminal law by the director; or

3.

The director receives an improper personal benefit; or

4.

There is willful misconduct by the director; or

5.

The director knowingly violated Wisconsin’s banking
laws or knowingly permitted the officers or employees
of the bank to violate Wisconsin’s banking laws.

In short, mandatory indemnification of bank directors is a
strong protection for bank directors, but it is not an absolute
protection. If the director were to engage in any of the
prohibited conduct described above, the mandatory
indemnification would not be available to that director.
2. Bylaw Provisions. It is standard practice for Wisconsin
bank bylaws to specifically address the indemnification of
directors by the bank as described in those bylaws and
consistent with Wisconsin law. The standard
indemnification provision we typically include in bylaws for
Wisconsin community banks intended to reflect Wisconsin
law and to address other features of indemnification is the
following:
Right of Directors and Officers to Indemnification. Every
person shall be indemnified to the fullest extent permitted
by law, as the same may exist or may hereafter be amended
(but, in the case of any such amendment, only to the extent
such amendment permits the Bank to provide broader
indemnification rights than the law permitted the Bank to
provide prior to such amendment), for all reasonable
expenses (including fees, costs, charges, disbursements,
attorneys’ fees and any other expenses) and against all
liability (including the obligation to pay a judgment,
settlement, penalty, assessment, forfeiture or fine,
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including an excise tax assessed with respect to an
employee benefit plan) asserted against, incurred by or
imposed on him or her in connection with any action, suit
or proceeding, whether civil, criminal, administrative, or
investigative (“proceeding”), to which he or she is made or
threatened to be made a party by reason of his or her being
or having been a director or officer of the Bank (or by
reason of, while serving as a director or officer of the
Bank, having served at the Bank’s request as a director,
officer, partner, trustee, member of any governing or
decision-making committee, employee or agent of another
corporation or foreign corporation, partnership, joint
venture, trust or other enterprise, including service to an
employee benefit plan); provided, however, in situations
other than a successful defense of a proceeding, the
director or officer shall not be indemnified where he or she
breached or failed to perform a duty to the Bank and the
breach or failure to perform constitutes (a) a willful failure
to deal fairly with the Bank or its shareholders in
connection with a matter in which the director or officer
has a material conflict of interest, (b) a violation of
criminal law, unless the director or officer had reasonable
cause to believe his or her conduct was lawful or no
reasonable cause to believe his or her conduct was
unlawful, (c) a transaction from which the director or
officer derived an improper personal benefit, or (d) willful
misconduct. Subject to the limitations of Chapter 221, Wis.
Stats., such rights to indemnification shall include the right
to be paid by the Bank reasonable expenses as incurred in
defending such proceeding; provided, however, that
payment of such expenses as incurred shall be made only
upon such person delivering to the Bank (a) a written
affirmation of his or her good faith belief that he or she has
not breached or failed to perform his or her duties to the
Bank, and (b) a written undertaking, executed personally or
on his or her behalf, to repay the allowance to the extent it
is ultimately determined that such person is not entitled to
indemnification under this provision. The Bank may
require that the undertaking be secured and may require
payment of reasonable interest on the allowance to the
extent that it is ultimately determined that such person is
not entitled to indemnification. A director or officer
seeking indemnification under this provision shall select
one of the means for determining his or her right to
indemnification set forth in section 221.0631, Wis. Stats.,
and as the same may be renumbered or amended from time

to time. This section does not apply to conduct within the
scope of section 221.0803, Wis. Stats., as amended or
renumbered from time to time.
Bank directors should review the indemnification provisions
of their bank’s bylaws to make sure they are indemnified to
the maximum extent permissible under law, and to review
the bank’s articles of incorporation to make sure the articles
do not prohibit mandatory indemnification of directors.
3. Indemnification Agreements. One of the concerns
sometimes expressed by directors today regarding
indemnification for the protection of directors is that the
bank’s organizational documents are subject to later
amendment by the shareholders, particularly at a time when
the director is no longer on the board or the bank has
experienced a change in control. At that time, the
shareholders could elect to amend the articles to prohibit
mandatory indemnification of directors and to amend the
bylaws to minimize the indemnification of the directors.
To address this concern, some organizations provide
indemnification agreements between the organization and
its directors to provide certain contractual assurances to the
directors that will give the directors comfort that the
indemnification provisions are not subject to change. These
indemnification agreements create a contractually
enforceable obligation of the organization to indemnify
directors whose conduct meets the standard required under
the indemnification agreement. These indemnification
agreements typically cannot be amended or terminated by
the organization without the agreement of the director.
These indemnification agreements also typically address
certain practical aspects of indemnification provided under
state law or as set forth in the bylaws. These
indemnification agreements can be beneficial under some
circumstances by providing additional clarification
regarding the indemnification process.
Contractual assurances are also addressed to some extent in
the bylaws we typically prepare for Wisconsin community
banks. We frequently include a provision in these bylaws
which converts the indemnification rights under the bylaws
to contractual rights of the directors. That provision
typically reads as follows:
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Contract Rights; Amendment or Repeal. All rights under
this Article shall be deemed a contract between the Bank
and the director or officer pursuant to which the Bank and
the director or officer intend to be legally bound. Any
repeal, amendment or modification of this Article shall be
prospective only as to conduct of a director or officer
occurring thereafter, and shall not affect any rights or
obligations then existing.
This provision should provide directors with some comfort
that the indemnification provisions will remain in full force
and effect notwithstanding their departure from the bank or
a change in control of the bank, but a more specific
indemnification agreement between the bank and its
directors may provide some additional certainty and comfort
that could be appropriate under the same circumstances. We
are not aware of indemnification agreements currently in
use by Wisconsin community banks, but this may become a
more frequent choice as banks travel through these
uncertain times.
4. Federal Law Limitations on Indemnification of
Bank Directors. Notwithstanding the indemnification
requirements under state law, under federal law no bank,
state or national, may indemnify a director in a matter
involving a federal banking agency where the director is
assessed a civil money penalty, is removed from the bank or
is ordered to take other affirmative action by the banking
agency. This is very significant restriction under federal
law. There simply is no practical way for banks to provide
indemnification for its directors at bank expense where the
action involves one of these requirements by a federal
banking agency.
5. National Banks. National banks may indemnify their
directors to the extent permitted under state law for state
banks, subject, however, to certain limitations imposed by
the OCC. This articles does not specifically address
indemnification of directors of national banks, and those
directors are encouraged to obtain further clarification of
national banking laws that may be applicable to the
protections described in this article for directors of state
banks.
B. Limitations on Director Liability
In addition to the indemnification of bank directors,
Wisconsin law limits the liability of bank directors to the
bank and its shareholders. Under Wisconsin law, a bank
director is not liable to the bank or its shareholders for
damages, fees, fines, penalties or other liabilities arising
from a breach or failure to perform any duty of the director
resulting solely from his or her status as a director of the
bank unless the director engaged in a willful failure to deal
fairly with the bank or its shareholders in connection with a
matter in which the director had a material conflict of
interest, committed a violation of criminal law, received
improper personal profit in the transaction or engaged in
willful misconduct. All would be difficult circumstances to
satisfy before a director would be held liable to the bank or
shareholders. This is a huge protection for bank directors

regarding their potential liability to the bank or its
shareholders.
A bank may limit this immunity for directors by amending
the bank’s articles of incorporation on a prospective basis.
Directors should make sure the bank’s articles of
incorporation do not include any such limitation.
C. D&O Insurance
D&O insurance is also an important element of a
comprehensive director protection program, and in
particular for those circumstances under which the bank is
unable to make indemnification payments because of
insolvency. D&O insurance is also important for the bank
and would under some circumstances reimburse the bank
for indemnification payments made to directors.
D&O insurance typically covers directors and officers for
the loss they are legally obligated to pay for their wrongful
acts. These losses typically include defense costs. Part A of
the typical D&O insurance policy insures the directors, and
Part B of the typical D&O insurance policy insures the bank
for indemnification payments it makes to directors. The
typical D&O policy usually covers all persons who were,
now are or will be directors of the bank. The policy will
include an aggregate limit of liability for each policy year,
and include a deductible for directors and a deductible for
the bank. These policies are usually “claims made” policies,
which means a claim first must be made during the policy
period or an extended reporting period provided in the
policy.
There are important exclusions in D&O policies and it is
critical that the directors understand those exclusions. Some
of the important typical exclusions are fines and penalties,
fraudulent, dishonest or criminal acts, defamation, libel,
slander, and insured versus insured claims (which, for
example, would apply if the directors were sued by the
bank ), with some exceptions, such as employment practices
liability. Some policies will also include a regulatory
exception which will deny coverage in actions brought by
bank regulatory agencies against directors.
The bank and its directors need to understand the bank’s
D&O policy and negotiate the terms as best they can. In
today’s banking environment, expect premiums to be up,
exceptions and exclusions to be more numerous and
negotiations to be more difficult. Nevertheless, a D&O
policy may serve as a helpful and comforting backup to
directors.
Finally, as is the case with indemnification, federal law
prohibits a bank from purchasing insurance for directors to
cover their liability or legal expenses in an action brought
by a federal banking agency which results in a civil money
penalty, removal from the bank or a requirement that the
director take affirmative action. In some instances bank
directors may obtain coverage on their own and at their own
expense for such losses, and obtaining such coverage would
not violate federal law.
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The importance of D&O insurance for bank directors may
be as great now as it has ever been for bank directors.
However, directors should not rely solely on D&O
insurance, and should be sure that the bank also has an
adequate indemnification program for directors.
D. Best Practices For Directors
Finally, in very general terms, these are some of the best
practices I suggest bank directors follow in order to fulfill
their duties to the bank and to its shareholders and to help
minimize their risks of liability:
1.

Investigate matters before making decisions.

2.

Be well informed before making decisions.

3.

Act in good faith.

4.

Honestly believe the action taken is in the best interest
of the bank.

5.

Avoid conflicts of interest.

6.

Adopt formal policies for the bank.

7.

Adopt procedures for monitoring performance under
those policies.

8.

Be cautious of insider transactions at the bank.

9.

Understand the concerns and responsibilities of bank
regulatory agencies and be responsive to their
criticisms.

10. Carefully maintain board minutes.
However, it remains important for bank directors to not only
follow best practices but to also take the other steps
described in this article regarding indemnification and D&O
insurance.
To learn more about critical issues affecting directors and
banks, attend the WBA Directors Summit on September 23,
2010, at The Concourse Hotel, Madison, WI. Information
on this program will soon be available on WBA’s website
at: www.wisbank.com.
WBA wishes to thank Atty. John E. Knight, Partner,
Boardman Law Firm for providing this Article.

REGULATORY SPOTLIGHT
Agencies Issue Policy Statement on Obtaining
and Retaining Beneficial Ownership
Information for Anti-Money Laundering
Purposes.

edocket.access.gpo.gov/2010/pdf/2010-5075.pdf. Federal
Register, Vol. 75, No. 46, 03/10/2010, 11207-11210.

The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC),
Office of the Comptroller of the Currency (OCC), Office of
Thrift Supervision (OTS), Financial Crimes Enforcement
Network (FinCEN), Securities and Exchange Commission
(SEC), Commodity Futures Trading Commission (CFTC),
and National Credit Union Administration (NCUA)
(collectively, the Agencies) have issued a policy statement
to provide guidance on obtaining and retaining beneficial
ownership information for anti-money laundering purposes.
The policy statement was published in the Federal Register
under SEC. The policy statement has been issued as a
means to clarify and consolidate existing regulatory
expectations for obtaining beneficial ownership information
for certain accounts and customer relationships. Information
on beneficial ownership in account relationships provides
another tool for financial institutions to better understand
and address money laundering and terrorist financing risks,
protect themselves from criminal activity, and assist law
enforcement with investigations and prosecutions. The
policy statement addresses: consumer due diligence; private
banking; and foreign correspondent accounts. The policy
statement is effective 03/05/2010. Copies of the policy
statement may be obtained from WBA or viewed at: http://

The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule which withdraws a final rule
published on 01/29/2009 (January 2009 Regulation Z Rule)
in the Federal Register. FRB has published a separate new
final rule which amends Regulation Z in order to implement
the provisions of the Credit Card Accountability
Responsibility and Disclosure Act (Credit Card Act). On
12/18/2008, FRB adopted a final rule which amended
Regulation Z, and the official commentary. The rule made
comprehensive changes to TILA’s provisions for open-end
(not home-secured) credit, including amendments that affect
all of the five major types of required disclosures: credit
card applications and solicitations; account-opening
disclosures; periodic statements; notices of change in terms;
and advertisements. The final rule was published on
01/29/2009, and was to be effective 07/01/2010. The
provisions of FRB’s January 2009 Regulation Z Rule have
been revised for consistency with the Credit Card Act and
incorporated into the new final rule highlighted in the
previous paragraph. Accordingly, FRB has withdrawn the
January 2009 Regulation Z Rule as of 02/22/2010. Copies
of the final rule may be obtained from WBA or viewed at:
http://edocket.access.gpo.gov/2010/pdf/2010-606.pdf.
Federal Register, Vol. 75, No. 34, 02/22/2010, 7925.
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Read “Special Focus” for articles on EFT stop payments, and recently enacted state laws. Next, check “Regulatory Spotlight”
for time-sensitive information on the extension of FDIC’s TAG Program. Finally, turn to “Compliance Notes” for an item on
Reg B violations in connection with credit reports, and a new DOL interpretation concerning mortgage lenders.

SPECIAL FOCUS
Revocation/Permanent Stop Payment of
Preauthorized Payments and WBA Forms.
Notice 2010-5
Recently, questions have arisen regarding the use of WBA
forms by consumers to stop payment of or revoke electronic
fund transfers (EFTs). The WBA 93 Stop Payment Order is
intended to be used to stop payment on checks, and cannot
be used in connection with EFTs. However, the WBA 3
Revocation of Preauthorized Payments is intended to be
used by consumers to request a revocation or permanent
stop payment of debits to a payee/originator before the debit
hits the account.
The WBA 3, Revocation of Preauthorized Payment, is
drafted to comply with Regulation E requirements
governing a consumer’s right to stop payments. Under
Regulation E, “a consumer may stop payment of a
preauthorized electronic fund transfer from the consumer’s
account by notifying the financial institution orally or in
writing at least three business days before the scheduled
date of the transfer.” 12 CFR 205.10(c). The Official Staff
Commentary provides the following additional guidance:
1. Stop-payment order. The financial institution must honor
an oral stop-payment order made at least three business
days before a scheduled debit. If the debit item is
resubmitted, the institution must continue to honor the
stop-payment order (for example, by suspending all
subsequent payments to the payee/originator until the
consumer notifies the institution that payments should
resume).
2. Revocation of authorization. Once a financial institution
has been notified that the consumer’s authorization is no
longer valid, it must block all future payments for the
particular debit transmitted by the designated payee/
originator. (However, see comment 10(c)–3.) The
institution may not wait for the payee/originator to
terminate the automatic debits. The institution may
confirm that the consumer has informed the payee/
originator of the revocation (for example, by requiring a
copy of the consumer’s revocation as written

confirmation to be provided within 14 days of an oral
notification). If the institution does not receive the
required written confirmation within the 14-day period,
it may honor subsequent debits to the account.
This Official Commentary imposes an obligation on a
financial institution to stop the original EFT that the
customer requests stopped, and also any resubmission of
that EFT. Consequently, if the financial institution does not
know if an EFT is a resubmission, the financial institution
may need to stop all subsequent payments to the payee/
originator. Also, if the financial institution has been notified
that a consumer’s authorization has been revoked, it must
block all future payments for that debit to the payee/
originator. In order to accommodate these obligations, the
WBA 3 is a permanent revocation (or permanent stop
payment) of all EFTs from the consumer to the named
payee/originator.
The form does not accommodate a one time stop payment
of a particular debit. The reason for this is that financial
institutions must block the debit ordered stopped, even if
resubmitted. Assuming one debit is stopped, financial
institutions likely cannot identify whether further debits
from the named payee/originator are a resubmission of the
original debit or are authorized by the consumer. From a
practical standpoint, to assure compliance with Regulation
E the financial institution likely will stop all payments to the
payee/originator (as is done using the WBA 3).
After receipt of a revocation/permanent stop payment, if the
consumer wishes the financial institution to recognize
certain debits to the payee/originator, or wishes to reauthorize debits to the payee/originator after the debit that
the consumer wishes to be stopped has been stopped, the
consumer may provide authorization to the financial
institution to recognize the debits. Regardless of whether the
WBA 3 is used or a non-WBA stop payment or revocation
form is used, financial institutions should document the
consumer’s request to revoke or stop payment, and should
also obtain clear instruction and documentation when EFTs
to a payee/originator may commence (or re-commence), if
at all, following receipt of a stop payment or revocation.
Financial institutions may use the Preauthorized Payment
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Agreement (WBA 2) to document a new or “re-initiated”
authorization for EFTs, including after a revocation/
permanent stop payment has been requested and satisfied.

limits for 2011. The effective date of Act 161 is March 30,
2010.
Increase in Statutory Exemptions

WBA wishes to thank Atty. Gail V. Perry, Boardman Law
Firm for providing this article.

Summary of Recently Enacted State
Legislation
Notice 2010-6
The 2009-2010 legislative session has been busier than most
with WBA tracking about 200 of the 1,700 bills introduced.
The volume of bills introduced that affect, directly or
indirectly, the financial institution industry in this state has
been overwhelming. In 2009 alone, WBA officially logged
3,514 total lobbying hours as a result.
The following article provides a summary of only a few
bills enacted by the state legislature this legislative session.
Next month’s publication will review the remaining bills
that became law which will be of interest to financial
institutions.
Roth IRA Conversion
WBA, along with members of the WBA Trust Section,
spent a considerable amount of time working to pass a law,
2009 Wisconsin Act 161, that would “federalize”
Wisconsin’s tax law related to conversions of a traditional
IRA to a Roth IRA.
The Tax Increase Prevention and Reconciliation Act of
2005 eliminated, as of January 1, 2010, the $100,000
modified adjusted gross income limit for Roth IRA
conversions that previously existed in the Internal Revenue
Code. The federal law also allows a taxpayer to report the
gross income resulting from a 2010 conversion on the
taxpayer’s 2011 and 2012 federal income tax returns, unless
the taxpayer elects otherwise.
Act 161 adopts the federal Internal Revenue Code changes,
thereby allowing Wisconsin residents to convert a
traditional IRA to a Roth IRA, regardless of their income
level. In addition to other changes, Act 161 also adopts the
federal defined contribution plan and IRA contribution

2009 Wisconsin Act 80, which increases the value of
exemptions for certain types of property exempt from
execution, went into effect on December 16, 2009. The
following is a list, by property type, of the exemptions that
increased:
 Equipment, inventory, farm products and professional
books used in the business of the debtor – increased to
$15,000 from $7,500.
 New exemption created for debtors not claiming the
above exemption—the new exemption will apply to any
interest of the debtor, not to exceed $15,000 in aggregate
value, in a closely held business (defined in the new law)
that employs the debtor or in whose business the debtor is
actively involved.
 Consumer goods – increased to $12,000 from $5,000.
 Motor vehicles – increased to $4,000 from $1,200.
 Personal bodily injury payments – increased to $50,000
from $25,000.
 Depository accounts – increased to $5,000 from $1,000.
 Homestead – increased to $75,000 from $40,000; also
specifies that each spouse may claim a separate
homestead exemption which effectively raises the
homestead exemption to $150,000 for a married couple.
Repeal of Bulk Transfer Law
After many attempts over the last several legislative
sessions, Wisconsin repealed its Bulk Transfer law with the
enactment of 2009 Wisconsin Act 110, effective February
19, 2010. The Bulk Transfer law was found in Chapter 406
of the Wisconsin Statutes and was generally known as
Uniform Commercial Code Article 6.
For financial institutions, the effect of the repeal is a greater
possibility that debtors will be able to conclude a sale of
their personal property assets to buyers without the financial
institution being requested to do a UCC Article 9 sale.
Instead, the financial institution will only need to release its
UCC security interest upon receipt of the (presumably
agreed upon) proceeds. The Bulk Transfer law required a
notice to all creditors at least 10 days prior to the transfer,
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and therefore possibly thwarted debtor sales that otherwise
would have benefited the financial institution.
In addition, when a financial institution finances purchase
transactions in Wisconsin, the financial institution will no
longer need to worry about whether the seller and buyer

complied with UCC 6. Under the Bulk Transfer law, noncompliance meant the transfer was “ineffective”, thereby
essentially priming or nullifying the security interest the
financial institution thought it had in the buyer’s assets.
Wisconsin became the 46th state to pass a law repealing the
Bulk Transfer law.

REGULATORY SPOTLIGHT
Agencies Issue Community Reinvestment Act
Interagency Q&As.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
have adopted as final the Interagency Questions and
Answers Regarding Community Reinvestment (Questions
and Answers) that were proposed on 01/06/2009. In
response to comments received, the Agencies made minor
clarifications to the new and revised questions and answers
that were proposed. The Agencies’ regulations are
interpreted primarily through the Questions and Answers,
which provide guidance for use by Agency personnel,
financial institutions, and the public. The updated Q&As
were effective 03/11/2010. Copies of the updated Q&As
may be obtained from WBA or viewed at: http://
edocket.access.gpo.gov/2010/pdf/2010-4903.pdf. Federal
Register, Vol. 75, No. 47, 03/11/2010, 11642-11680.

Agencies Issue Final Policy Statement on
Funding and Liquidity Risk Management.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
Thrift Supervision (OTS), and National Credit Union
Administration (NCUA) (collectively, the Agencies) in
conjunction with the Conference of State Bank Supervisors
(CSBS), have adopted a final policy statement regarding
funding and liquidity risk management. The final policy
statement summarizes the principles of sound liquidity risk
management that the Agencies have issued in the past and,
when appropriate, supplements them with the “Principles
for Sound Liquidity Risk Management and Supervision”
issued by the Basel Committee on Banking Supervision
(BCBS) in September 2008. The final policy statement
emphasizes supervisory expectations for all depository
institutions including banks, thrifts, and credit unions. The
final policy statement provides guidance on the topics of:
(1) liquidity and liquidity risk; (2) sound practices of
liquidity risk management; (3) corporate governance; (4)
strategies, policies, procedures, and risk tolerances; (5)
liquidity risk measurement, monitoring, and reporting; (6)
stress testing; (7) collateral position management; (8)
management reporting; (9) liquidity across currencies, legal
entities, and business lines; (10) intraday liquidity position

management; (11) diversified funding; (12) cushion of
liquid assets; (13) contingency funding plan; and (14)
internal controls. The final policy statement is effective
05/21/2010. Comments on the Paperwork Reduction Act
burden estimates only may be submitted on or before
04/21/2010. Copies of the final policy statement may be
obtained from WBA or viewed at: http://
edocket.access.gpo.gov/2010/pdf/2010-6137.pdf. Federal
Register, Vol. 75, No. 54, 03/22/2010, 13656-13666.

FRB Issues Final Rule on Prepaid Gift Cards
under Regulation E.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule which amends Regulation E.
The amendments implement statutory requirements set forth
in Section 401 of the Credit Card Accountability
Responsibility and Disclosure Act of 2009. The final rule
restricts a person’s ability to impose dormancy, inactivity,
or service fees for certain prepaid products, primarily gift
cards. The final rule also, among other things, generally
prohibits the sale or issuance of such products if they have
an expiration date of less than five years. The final rule is
effective 08/22/2010. Copies of the final rule may be
obtained from WBA or viewed at: http://
edocket.access.gpo.gov/2010/pdf/2010-6759.pdf. Federal
Register, Vol. 75, No. 62, 04/01/2010, 16580-16621.

FDIC Issues Interim Rule Extending TAG
Program.
The Federal Deposit Insurance Corporation (FDIC) has
approved an interim rule to extend the Transaction Account
Guarantee (TAG) program to 12/31/2010. Last year the
program was extended to 06/30/2010. Under the TAG
program, customers of participating insured depository
institutions are provided full coverage on transaction
accounts. The interim rule gives FDIC discretion to extend
the program to the end of 2011, without additional
rulemaking, if it determines that economic conditions
warrant such an extension.
Under the interim rule, participating institutions can opt out
effective 07/01/2010; however, in order to do so, the
institution must take certain steps by 04/30/2010, to notify
FDIC of the intention to opt out. In addition, disclosures
concerning the status of the institution’s participation or
discontinuation of participation in the TAG program must
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Read “Special Focus” for time sensitive information on Reg Z open-end credit rules, Reg E overdraft service rules, and
recently enacted State legislation. Next, check “Regulatory Spotlight” for information on a proposed rule on garnishment of
federal benefits payments and OTS’s final UDAP rules. Finally, turn to “Compliance Notes” for information on FFIEC’s
updated BSA/AML examination manual.

SPECIAL FOCUS
Highlights of the July 1, 2010, Regulation Z
Revisions Affecting Non-Credit Card OpenEnd (Not Home-Secured) Consumer Credit
Notice 2010-7
I.

Background

As promised in the January, 2010 edition of the WBA
Compliance Journal, this article will provide an overview of
certain revisions to Regulation Z affecting non-credit card
open-end (not home-secured) consumer credit plans for
which compliance is mandatory no later than July 1, 2010.
The revisions include new account-opening disclosures,
certain changes that may impact disclosures in consumer
(not home-secured) line of credit agreements, new
requirements for periodic statements, format requirements
for certain subsequent notices, and certain advertising rules.
Given the voluminous changes to the open-end credit rules,
this article will not cover every change or nuance related to
the rules. Therefore, it is very important to read and refer to
the final rules as you prepare for the upcoming mandatory
compliance date. The final rules and corresponding model
disclosures, to which several references will be made, may
be found at: http://edocket.access.gpo.gov/2010/pdf/2010624.pdf.
II.

Account-Opening Disclosures

These new disclosures must be provided to the consumer
before the first transaction is made under the plan. The
creditor generally may not collect any fee prior to that time
except for a membership fee including an application fee
that is excludable from the finance charge, so long as the
consumer has the right to reject the plan after receiving the
disclosures and has no obligation to pay such fees.
The disclosures must be in tabular format substantially
similar to the models found in G-17 in Appendix G of the
regulation. To fully conceptualize the following information

concerning these disclosures, it will be critical to view the
models.
The tabular disclosures have two primary headings:
“Interest Rates and Charges” and “Fees”, under which
applicable subheadings and corresponding information must
appear, as discussed below. In addition, certain other
information must be included in the account-opening
disclosures, but must be located directly below the tables
rather than within the tables.
To the extent applicable, the information that must be
disclosed in the tables includes: APR for purchases under
the subheading “Annual Percentage Rate (APR) for
Purchases”; APR for balance transfers under the subheading
“APR for Balance Transfers”; APR for cash advances under
the subheading “APR for Cash Advances”; any penalty
APR (including when it may apply and its duration) under
the subheading “Penalty APR and When it Applies”; certain
variable-rate information (including a brief description of
the index upon which the rate is determined, if applicable)
and discounted or premium rate information, under the
applicable APR subheading noted above; fees for issuance,
availability or opening of the plan, under the subheading(s)
“Annual Fee” and/or “Set-up and Maintenance Fees”,
(including, for annual or periodic fees, how frequently it
may be imposed and the annualized amount of the fee; for
any non-periodic fee that relates to opening the plan, such
fee must be disclosed as a one-time fee; and if the creditor
requires fees for issuance or availability of credit and the
total amount of these fees when the account is opened is
15% or more of the minimum credit limit, the creditor must
also disclose the amount of remaining available credit);
transaction charges, such as cash advance fees, under the
subheading “Transaction Fees”; fixed finance and minimum
interest charges under the subheading “Minimum Interest
Charges”; the grace period or, if there is no grace period, a
prescribed statement under the subheading “Paying
Interest”; and late payment fees, over-the-limit fees and
returned payment fees under the subheading “Penalty Fees”.
Please note that there are certain other subheadings that
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might be required for other fees related to required
insurance coverage, and credit card tips from the Federal
Reserve that would not apply to non-credit card open-end
consumer credit plans.
Generally, the information required in the tables must be
disclosed in 10-point type, at minimum; however, the
APR(s) for purchases must be in 16-point type. In addition,
certain information in the tables must be in bold text,
including: all of the subheadings noted above; any APR
(including discounted and premium rates) that may be used
to compute the finance charge on an outstanding balance for
purchases, cash advances and balance transfers; any penalty
APR along with the statement “How Long Will the Penalty
APR Apply”; and the dollar amounts or percentage amounts
for fees that are required to be included in the tables.
Generally, no other information in the tables may be
disclosed in bold text.
As noted earlier, there is certain information which must be
included in the account-opening disclosures, but must
appear directly below the tables. This information includes
the balance computation method, a billing error rights
reference, and, if applicable, information concerning the
loss of an introductory APR. This information must also be
in at least 10-point type, and certain statements relating to
this information must be in bold text or underlined.
As for certain charges imposed as part of the credit plan that
are not required to be disclosed in the account-opening
disclosures, such charges may be disclosed orally or in
writing at any time before the consumer agrees to pay the
charge or becomes obligated to pay the charge. An example
is a fee for a pay-by-phone service. These charges, along
with the charges that must be disclosed in the accountopening disclosures, are all typically included in the list of
charges directly in the consumer credit agreement
document.
III.

Disclosures for Open-End Credit Plans

As alluded to above, certain disclosures are still made in
open-end (not home-secured) consumer credit plans even
though such information does not necessarily appear in the
account-opening disclosures. Often times, these disclosures
are made directly in the verbiage contained in the credit
agreement form, as is the case with the WBA 459 Consumer
Credit Agreement. Creditors will likely see some changes to

verbiage in these documents. As an example, you may see
changes in certain terminology used in these agreements in
order to comply with the ongoing requirement to use
consistent terminology in disclosures made in the periodic
statement and disclosures made in the credit agreement. For
instance, you may see the new term “interest charge” in
many places in the credit agreement where you would have
formerly seen “finance charge”. Likewise, you may very
well see that your revised credit agreement no longer has an
area where charges that are part of the finance charge (other
than interest) are separately listed and segregated from nonfinance charges. Instead, you may see that these finance
charges will now be listed in an area together with the
listing of non-finance charges. These types of format
changes are due to new terminology that must be used to
describe charges and fees in periodic statements, as
discussed in the “Periodic Statements” section below.
In addition, you may see that certain credit agreements that
provided for several methods by which the line could be
accessed will now be separate credit agreements for specific
access methods. For instance, the WBA 459 Consumer
Credit Agreement currently provides two general methods
by which the line may be accessed—one is for overdraft
protection, whereby an automatic transfer of funds from the
line to a specified deposit account is triggered under certain
conditions, and the other provides access to the line by
checks, drafts or other means approved by lender that
directly and exclusively access the line. As of July 1, 2010,
there will be two separate forms—one is the WBA 459
Overdraft Consumer Credit Agreement, to be used
exclusively for overdraft protection, and the other is the
WBA 459 Consumer Credit Agreement which provides
access to the line by checks, drafts, and other means
approved by the lender (other than any card, plate or other
single device) that directly and exclusively access the line.
If you use FIPCO® software, more information concerning
this will be provided in written materials which will
accompany the June software release. Otherwise, you
should contact your forms or software vendor to determine
what, if any, changes are being made to such vendor’s
forms.
IV.

Periodic Statements

Probably the most significant change to periodic statement
disclosures relates to charges that must be grouped together
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in separate categories. Finance charges attributable to
periodic interest rates using the term “Interest Charge” must
be grouped together under the heading “Interest Charged”,
itemized, and totaled by type of transaction. In addition, the
total of the interest charges must be disclosed using the term
“Total Interest”. All other charges must be shown under the
heading “Fees”, identified consistent with the feature or
type, itemized, and totaled, using the term “Total Fees”.
Furthermore, separate totals for interest charges and fees
must be shown for both the statement period and the
calendar year to date. The commentary to Sec. 226.7(b)(6)
provides numerous alternatives illustrating the ways in
which you can comply with the year to date interest charge
and fee disclosure requirement. These disclosures must be
in tabular format substantially similar to the G-18 models in
Appendix G.
In another revision, the balance to which a periodic rate was
applied and an explanation of how the balance was
determined must be shown using the term “Balance Subject
to Interest Rate.” In addition, for balance computation
methods commonly used and identified in Sec. 226.5a(g), a
creditor has the option, in lieu of providing an explanation
on the statement, to identify the method on the statement
and provide a toll-free number for the consumer to call to
obtain the explanation.
Also, if an account has an outstanding balance subject to a
deferred interest program, the date by which the balance
must be paid in full to avoid finance charges must be
disclosed on the front of the statement issued during the
deferred interest period beginning with the first statement
issued during the deferred interest period.
Lastly, the final rules affect the format and placement of
change-in-terms notices under Sec. 226.9(c)(2) and notices
of increased rate due to delinquency, default or as a penalty
under Sec. 226.9(g), that are provided on or with a periodic
statement. First, these notices must be provided in tabular
format substantially similar to the models found in
Appendix G. For change-in-terms notices provided on or
with the periodic statement, such notices may be provided
on the front of any page of the statement, in tabular format
substantially similar to models G-20 or 21. For notices of
increased rate due to delinquency, default or as a penalty,
that are provided on or with a periodic statement, such
notices must also appear on the front of any page of the
statement, in tabular format substantially similar to model
G-18(F) found in Appendix G. However, this information
must appear above any significant change-in-terms notice
required by Sec. 226.9(c)(2)(iv), if both notices are provided
on the same statement. If these notices are not provided on
or with the periodic statement, the notices must still be set
forth in tabular format, and must generally be on the front of
the first page of the notice.
V.

Advertising

The final rules makes several changes to open-end (not
home-secured) credit advertising rules. First, the regulation

now includes negative terms, such as “no interest” or “no
annual fee”, among the terms that will trigger additional
disclosures in advertisements of non-home secured openend credit.
Second, if any APR applied to the account is an
introductory rate, the term “introductory” or “intro” must be
in immediate proximity to each listing of the introductory
rate in a written or electronic ad. In addition, if any APR
that may be applied to an account is a promotional rate, the
advertisement must clearly and conspicuously disclose:
when the promotional rate will end; and the APR that will
apply following the promotional period. (If such rate cannot
be determined at the time the disclosures are given because
the rate depends in part on a later determination of the
consumer’s credit worthiness, the ad must disclose the
specific rates or range of rates that might apply.) And, if the
ad is written or electronic, all of this information must be
disclosed in a prominent location closely proximate to the
first listing of the rate.
Finally, if a deferred interest offer is advertised, the deferred
interest period must be stated in a clear and conspicuous
manner in the advertisement. If the phrase “no interest” or
similar term regarding the possible avoidance of interest
obligations under the deferred interest program is stated, the
term “if paid in full” must also be stated in a clear and
conspicuous manner preceding the disclosure of the
deferred interest period in the advertisement. If the deferred
interest offer is included in a written or electronic ad, the
deferred interest period and, if applicable, the term “if paid
in full” must also be stated in immediate proximity to each
statement of “no interest,” “no payments,” “deferred
interest,” “same as cash,” or similar term regarding interest
or payments during the deferred interest period.
In addition, if any deferred interest offer is advertised, the
following information must also be stated in language
similar to model G-24 in Appendix G: a statement that
interest will be charged from the date the consumer
becomes obligated for the balance or transaction subject to
the deferred interest offer if the balance or transaction is not
paid in full within the deferred interest period; and a
statement, if applicable, that interest will be charged from
the date the consumer incurs the balance or transaction
subject to the deferred interest offer if the account is in
default before the end of the deferred interest period. And, if
the ad is written or electronic, all of this information must
be disclosed in a prominent location closely proximate to
the first statement of “no interest,” “no payments,”
“deferred interest,” “same as cash,” or similar term
regarding interest or payments during the deferred interest
period.
VI.

Conclusion

As noted earlier, this article is meant to highlight certain
changes applicable to non-credit card open-end (not homesecured) credit plans that take effect on July 1, 2010.
However, since this article does not cover every provision
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of the final rules, it is important that financial institutions
review the final rules in the context of their own products,
services and operations to determine any changes that might
need to be made in advance of the mandatory compliance
date. To learn more about all of the new open-end consumer
credit rules, consider viewing the WBA Revised Regulation
Z Rules for Open-End Credit Webinar available on demand.
Program and registration information may be found at:
www.bankersed.com/wibankers/onlinecle.asp?
UGUID=2009040327209590612&CategoryID=&ItemID=2
0100312-272095-112718.

New Regulation E Rules on Overdraft Services
Notice 2010-8
I.

Background

Mandatory compliance with Regulation E final rules
regarding overdraft fees for certain transactions will soon be
required for both new and existing consumer deposit
accounts.
In particular, for accounts opened on or after July 1, 2010,
and no later than August 15, 2010, for accounts opened
prior to July 1, 2010, a financial institution is prohibited
from assessing an overdraft fee for paying automated teller
machine (ATM) and one-time debit card transactions that
overdraw the consumer’s account pursuant to the
institution’s “overdraft service”, unless the consumer
affirmatively consents, or opts in, to the institution’s
payment of overdrafts for these transactions, as more
specifically described below.
II.

Overdraft Service

Under the final rules, “overdraft service” means a service
under which a financial institution assesses a fee or charge
on the consumer’s account held by the institution for paying
a transaction (including a check or other item) when the
consumer has insufficient or unavailable funds in the
account. The term is broad and is intended to cover
circumstances when an institution assesses a fee for paying
an overdraft pursuant to an automated program or service,
or as a non-automated, ad hoc accommodation. However,
the term does not include any payment of overdrafts
pursuant to: (1) a line of credit subject to Regulation Z,
including transfers from a credit card, HELOC, or overdraft
line of credit; (2) a service that transfers funds from another
account held individually or jointly by a consumer, such as
a savings account; or (3) a line of credit or other transaction
exempt from Sec. 226.3(d) of Regulation Z.
III.

Opt-In Requirement

Generally, except as noted below, a financial institution
holding a consumer’s account shall not assess a fee or
charge on a consumer’s account for paying an ATM or onetime debit card transaction pursuant to the institution’s
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overdraft service, unless the institution: (1) provides the
consumer a notice in writing, or, if the consumer agrees,
electronically, segregated from all other information,
describing the institution’s overdraft service; (2) provides a
reasonable opportunity for the consumer to affirmatively
consent, or opt in, to the service for ATM and one-time
debit card transactions; (3) obtains the consumer’s
affirmative consent, or opt in, to the institution’s payment of
ATM or one-time debit card transactions; and (4) provides
the consumer with confirmation of the consumer’s consent
in writing, or if the consumer agrees, electronically, which
includes a statement informing the consumer of the right to
revoke such consent.
A consumer’s affirmative consent, or opt in, to a financial
institution’s overdraft service must be obtained separately
from other consents or acknowledgments obtained by the
institution, including a consent to receive disclosures
electronically. An institution may obtain a consumer’s
affirmative consent by providing a blank signature line or
check box that the consumer could sign or select to
affirmatively consent, provided the signature line or check
box is solely for purposes of evidencing the consumer’s
choice whether or not to opt into the overdraft service and
not for other purposes. The institution does not obtain a
consumer’s affirmative consent by including preprinted
language about the overdraft service in an account
disclosure provided with a signature card or contract that the
consumer must sign to open the account and that
acknowledges the consumer’s acceptance of the account
terms. Nor does an institution obtain a consumer’s
affirmative consent by providing a signature card that
contains a pre-selected check box indicating that the
consumer is requesting the service.
The Regulation E rules also prohibit a financial institution
from conditioning the payment of any overdrafts for checks,
ACH transactions, and other types of transactions on the
consumer affirmatively consenting to the institution’s
payment of ATM and one-time debit card transactions
pursuant to the institution’s overdraft services. Also, a
financial institution is prohibited from declining to pay
checks, ACH transactions, and other types of transactions
that overdraw the consumer’s account because the consumer
has not affirmatively consented to the institution’s overdraft
service of ATM and one-time debit card transactions.
The final rules also require that a financial institution
provide to consumers who do not affirmatively consent to
the institution’s overdraft service for ATM and one-time
debit card transactions, the same account terms, conditions,
and features that it provides to consumers who affirmatively
consent, except for the overdraft service for ATM and onetime debit card transactions.
IV.

Exception to Opt-In Requirement

The final rules provide one exception to the notice and opt
in requirements discussed above. In particular, the notice

WBA COMPLIANCE JOURNAL
of the final rules, it is important that financial institutions
review the final rules in the context of their own products,
services and operations to determine any changes that might
need to be made in advance of the mandatory compliance
date. To learn more about all of the new open-end consumer
credit rules, consider viewing the WBA Revised Regulation
Z Rules for Open-End Credit Webinar available on demand.
Program and registration information may be found at:
www.bankersed.com/wibankers/onlinecle.asp?
UGUID=2009040327209590612&CategoryID=&ItemID=2
0100312-272095-112718.

New Regulation E Rules on Overdraft Services
Notice 2010-8
I.

Background

Mandatory compliance with Regulation E final rules
regarding overdraft fees for certain transactions will soon be
required for both new and existing consumer deposit
accounts.
In particular, for accounts opened on or after July 1, 2010,
and no later than August 15, 2010, for accounts opened
prior to July 1, 2010, a financial institution is prohibited
from assessing an overdraft fee for paying automated teller
machine (ATM) and one-time debit card transactions that
overdraw the consumer’s account pursuant to the
institution’s “overdraft service”, unless the consumer
affirmatively consents, or opts in, to the institution’s
payment of overdrafts for these transactions, as more
specifically described below.
II.

Overdraft Service

Under the final rules, “overdraft service” means a service
under which a financial institution assesses a fee or charge
on the consumer’s account held by the institution for paying
a transaction (including a check or other item) when the
consumer has insufficient or unavailable funds in the
account. The term is broad and is intended to cover
circumstances when an institution assesses a fee for paying
an overdraft pursuant to an automated program or service,
or as a non-automated, ad hoc accommodation. However,
the term does not include any payment of overdrafts
pursuant to: (1) a line of credit subject to Regulation Z,
including transfers from a credit card, HELOC, or overdraft
line of credit; (2) a service that transfers funds from another
account held individually or jointly by a consumer, such as
a savings account; or (3) a line of credit or other transaction
exempt from Sec. 226.3(d) of Regulation Z.
III.

Opt-In Requirement

Generally, except as noted below, a financial institution
holding a consumer’s account shall not assess a fee or
charge on a consumer’s account for paying an ATM or onetime debit card transaction pursuant to the institution’s

4  May 2010

overdraft service, unless the institution: (1) provides the
consumer a notice in writing, or, if the consumer agrees,
electronically, segregated from all other information,
describing the institution’s overdraft service; (2) provides a
reasonable opportunity for the consumer to affirmatively
consent, or opt in, to the service for ATM and one-time
debit card transactions; (3) obtains the consumer’s
affirmative consent, or opt in, to the institution’s payment of
ATM or one-time debit card transactions; and (4) provides
the consumer with confirmation of the consumer’s consent
in writing, or if the consumer agrees, electronically, which
includes a statement informing the consumer of the right to
revoke such consent.
A consumer’s affirmative consent, or opt in, to a financial
institution’s overdraft service must be obtained separately
from other consents or acknowledgments obtained by the
institution, including a consent to receive disclosures
electronically. An institution may obtain a consumer’s
affirmative consent by providing a blank signature line or
check box that the consumer could sign or select to
affirmatively consent, provided the signature line or check
box is solely for purposes of evidencing the consumer’s
choice whether or not to opt into the overdraft service and
not for other purposes. The institution does not obtain a
consumer’s affirmative consent by including preprinted
language about the overdraft service in an account
disclosure provided with a signature card or contract that the
consumer must sign to open the account and that
acknowledges the consumer’s acceptance of the account
terms. Nor does an institution obtain a consumer’s
affirmative consent by providing a signature card that
contains a pre-selected check box indicating that the
consumer is requesting the service.
The Regulation E rules also prohibit a financial institution
from conditioning the payment of any overdrafts for checks,
ACH transactions, and other types of transactions on the
consumer affirmatively consenting to the institution’s
payment of ATM and one-time debit card transactions
pursuant to the institution’s overdraft services. Also, a
financial institution is prohibited from declining to pay
checks, ACH transactions, and other types of transactions
that overdraw the consumer’s account because the consumer
has not affirmatively consented to the institution’s overdraft
service of ATM and one-time debit card transactions.
The final rules also require that a financial institution
provide to consumers who do not affirmatively consent to
the institution’s overdraft service for ATM and one-time
debit card transactions, the same account terms, conditions,
and features that it provides to consumers who affirmatively
consent, except for the overdraft service for ATM and onetime debit card transactions.
IV.
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in requirements discussed above. In particular, the notice
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and opt in requirements do not apply to an institution that
has a policy and practice of declining to authorize and pay
any ATM or one-time debit card transactions when the
institution has a reasonable belief at the time of the
authorization request that the consumer does not have
sufficient funds available to cover that transaction. Financial
institutions may apply this exception on an account-byaccount basis.

VI.

Other Provisions

Financial institutions should note that they may pay
overdrafts for ATM and one-time debit card transactions
even if a consumer has not affirmatively consented or opted
in to the institution’s overdraft service so long as the
institution does not impose a fee or charge for doing so.
Additionally, even if a consumer has affirmatively
consented to an institution’s overdraft service for such
transactions, nothing in the rule requires a financial
institution to authorize or pay an overdraft on an ATM or
one-time debit card transaction.

It should be noted that if two or more consumers jointly
hold an account, the financial institution shall treat the
affirmative consent of any one of the joint consumers as
affirmative consent for that account. Similarly, the financial
institution shall treat a revocation of affirmative consent by
any one of the joint consumers as revocation of consent for
that account. A consumer may affirmatively consent to the
institution’s overdraft service at any time in the manner
described in the notice. Additionally, a consumer may
revoke consent at any time in the manner made available to
the consumer for providing consent and the institution must
implement a consumer’s revocation of consent as soon as
reasonably practicable. However, if a consumer revokes his
or her prior consent, this provision does not require the
institution to waive or reverse any overdraft fees assessed
on the consumer’s account prior to the institution’s
implementation of the consumer’s revocation request.

V.

VII.

Content of Notice

If an institution is required to provide a notice to the
consumer, the notice must be substantially similar to the
model found in the final rules and include all applicable
items generally noted below, but it cannot contain any
information not specified in or otherwise permitted by the
regulation. The notice must contain: (1) a brief description
of the financial institution’s overdraft service and the types
of transactions for which a fee or charge for paying an
overdraft may be imposed, including ATM and one-time
debit card transactions; (2) the dollar amount of any fees or
charges assessed by the financial institution for paying an
ATM or one-time debit card transaction pursuant to the
institution’s overdraft service, including any daily or other
overdraft fees and other related disclosures; (3) the
maximum number of overdraft fees or charges that may be
assessed per day, or, if applicable, that there is no limit; (4)
an explanation of the consumer’s right to affirmatively
consent to the financial institution’s payment of overdrafts
for ATM and one-time debit card transactions pursuant to
the institution’s overdraft service, including the methods by
which the consumer may consent to the service; and (5) if
the institution offers a line of credit subject to FRB’s
Regulation Z or a service that transfers funds from another
account of the consumer held at the institution to cover
overdrafts, the institution must state that fact. An institution
may, but is not required to, list additional alternatives for
the payment of overdrafts.
If applicable, the institution may modify the consumer
notice content required by the regulation to indicate that the
consumer has the right to opt into, or opt out of, the
payment of overdraft under the institution’s overdraft
service for other types of transactions, such as checks, ACH
transactions, or automatic bill payments; to provide a means
for the consumer to exercise this choice; and to disclose the
associated returned item fee and that additional merchant
fees may apply.

Conclusion

Institutions should begin preparation immediately for these
new rules. This includes working with vendors that provide
transaction processing services, software and forms. For
institutions that use FIPCO® Financial Link Deposit
software, two new model forms will be incorporated into
the software to obtain consumer consent. In addition, model
forms in hard copy, along with other valuable information
and resources, such as Regulation E statement stuffers and
the Reg E Opt-in Manager solution from FIPCO’s endorsed
vendor Wolters Kluwer Financial Services, may be found
on the WBA Reg E/Overdraft Center at:
www.wisbank.com/RegECenter. The final rules may be
found at: http://edocket.access.gpo.gov/2009/pdf/E927474.pdf.

Summary of Recently Enacted State
Legislation-Part Two
Notice 2010-9
This is the second in a series of articles related to state
legislation passed into law this 2009-2010 legislative
session affecting the banking industry. The first article
appeared in the April edition of WBA Compliance Journal.
Despite the fact that there are many new laws affecting the
banking industry this session, most of them will not cause
financial institutions to have to make significant changes to
their operations.
The following article provides a summary of several new
laws. The next article in this series will appear in the June
edition.
Changes Related to Register of Deeds
Two laws were passed this session relating to documents
filed and recorded with the Register of Deeds in Wisconsin.
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2009 Wisconsin Act 98 went into effect on December 29,
2009. This new law provides that a register of deeds may
reject the filing of an entire group of documents presented
to the office as all relating to a single transaction when any
one or more of the documents within the group fails to
comply with the standard formatting requirements in the
law. Consequently financial institutions should be careful
that all documents submitted for recording to the register of
deeds comply with the standard formatting requirements or
risk the entire package of documents being returned
unrecorded. Act 98 also clarifies that the bottom and side
margins of each page submitted for recording must be at
least 0.25 inch. Finally, Act 98 provides that every
document a register of deeds accepts for recording under
706.25 shall be considered recorded despite its failure to
conform to formatting requirements set forth in either sec.
706.25 (electronic recording act) or sec. 59.43(2m),
Wisconsin Statutes, if the document is properly indexed in a
public index maintained in the office of the register of
deeds.
The second law passed this session more significantly
impacts the banking industry as it changes, among other
things, the fees collected by a register of deeds. 2009
Wisconsin Act 314 makes several changes related to doing
business with the register of deeds. Act 314 is effective for
instruments presented to a register of deeds for recording or
filing, or that is transferred to an electronic format
beginning June 25, 2010. Financial institutions need to be
aware of these fee changes now so that proper Good Faith
Estimates under RESPA can be generated for borrowers.
Act 314 changes the fee structure for recording instruments
from a per-page fee to a flat fee. The new law provides that
the fee will be $25 for recording or filing such instruments,
instead of the current $11 for the first page and $2 for each
additional page. However, this flat fee of $25 may be
increased at the discretion of the county to $30 if the county
uses $5 of each $30 fee received to make social security
numbers from electronic format records not viewable or
accessible on the Internet. Counties can charge this higher
fee until the earlier of the county’s completion of hiding
social security numbers on the Internet or January 1, 2012
(unless granted an extension by the Department of
Administration), but in no event any later than January 1,
2015.
It is expected that at least in the beginning, most counties
will charge $30. However, as each county completes the
process of hiding social security numbers from view on the
Internet, it may no longer continue to charge the extra $5.
Consequently, financial institutions will need to continually
monitor fees for each county in which it records or files
documents in order to know the specific recording fees.
Each county must annually submit reports by March 31 to
the Department of Administration to report progress on
hiding social security numbers from view on the Internet
along with an estimate of time needed to complete the
process.
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Unsolicited Checks
2009 Wisconsin Act 150 generally prohibits persons from
soliciting purchases of goods or services using unsolicited
checks or money orders, effective March 25, 2010.
Specifically, the new law provides that a document that is or
appears to be a check payable to the recipient may not be
delivered to a recipient if the endorsement of the document
purports to bind the recipient to purchasing goods or
services and the recipient did not request the delivery of the
document.
There is one exception in the law to this general prohibition
for certain offers of an extension of credit. A person may
offer an extension of credit by delivering to a recipient a
document that is or appears to be a check payable to the
recipient only if all of the following apply:
1.

The document contains on its face a statement in at
least 24-point type in substantially the following form:
“THIS IS A SOLICITATION FOR A LOAN. READ
THE ATTACHED DISCLOSURES BEFORE
SIGNING THIS AGREEMENT.”

2.

The document contains on its face a statement in at
least 10-point type in substantially the following form:
“By endorsing the back of this check, you accept our
offer and agree to the terms of your loan agreement
contained in the disclosure statement attached to this
check.”

3.

Notification of the loan agreement being activated by
endorsement is conspicuously printed in at least 10point type on the back of the check in substantially the
following form: “By endorsing this check, you agree to
repay this loan according to the terms of the attached
loan agreement.”

4.

The check is attached to a disclosure statement that is
detachable and that contains in at least 14-point boldface type a statement that is conspicuously placed and
is in substantially the following form: “This is a loan
solicitation. If you cash this check, you are agreeing to
borrow the sum of $___ at the ___% rate of interest for
a period of ___ months. Your monthly payments will
be $___ for ____ months. If you are late with a
payment, you will be charged the following fees in
addition to your monthly payment: (list fees). All other
terms of this loan are clearly identified as loan terms
and appear on the back of the check or on this
attachment. Read these terms carefully before you cash
this check. Cashing this check constitutes a loan
transaction. You may cancel this loan by returning the
amount of the check to the lender within 10 days of the
date on which this check is cashed. You may prepay
this loan agreement at anytime without penalty. READ
THE AGREEMENT BEFORE SIGNING.”

5.

Within 3 business days after the date on which the
check is processed by the lender’s financial institution
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following negotiation of the check by the recipient, the
lender who issued the check verbally discloses to the
recipient the terms and conditions of the extension of
credit and permits the recipient to return to the lender
the amount borrowed. If the recipient returns the
amount borrowed within 5 business days after the
check is processed by the lender’s financial institution
following negotiation of the check by the recipient, the
lender may not assess the recipient any penalty, finance
charge, interest, or fee, and the lender may not take any

action on the basis of the return that would affect the
recipient’s credit score.
There are additional provisions in the law in the event that a
person other than the intended payee receives and
fraudulently negotiates the check. Penalties are also set forth
for violations of the new law. Finally, the law clarifies that
it does not apply to a transaction in which the recipient of a
check has submitted an application or requested an
extension of credit from the lender before receiving the
check or instrument.

REGULATORY SPOTLIGHT
Agencies Issues Final Guidance on
Correspondent Concentration Risks.
The Federal Deposit Insurance Corporation (FDIC), Board
of Governors of the Federal Reserve System (FRB), Office
of the Comptroller of the Currency (OCC), and Office of
Thrift Supervision (OTS) (collectively, the Agencies) have
issued final guidance on Correspondent Concentration Risks
(CCR Guidance). The CCR Guidance outlines the
Agencies’ expectations for financial institutions to identify,
monitor, and manage credit and funding concentrations to
other institutions on a standalone and organization-wide
basis, and to take into account exposures to the
correspondents’ affiliates, as part of their prudent risk
management practices. Institutions also should be aware of
their affiliates’ exposures to correspondents as well as the
correspondents’ subsidiaries and affiliates. In addition, the
CCR Guidance addresses the Agencies’ expectations for
financial institutions to perform appropriate due diligence
on all credit exposures to and funding transactions with
other financial institutions. The CCR Guidance is effective
upon publication in the Federal Register. Copies of the
guidance may be obtained from WBA or viewed at: http://
edocket.access.gpo.gov/2010/pdf/2010-10382.pdf. Federal
Register, Vol. 75, No. 85, 05/04/2010, 23764-23771.

Agencies Issue Semiannual Regulatory
Agendas.
 The Board of Governors of the Federal Reserve System
(FRB) has issued its agenda under the Regulatory
Flexibility Act and FRB’s Statement of Policy Regarding
Expanded Rulemaking Procedures. FRB anticipates
having under consideration regulatory matters as
indicated in the agenda during the period 05/01/2010,
through 10/31/2010. The next agenda will be published in
fall 2010. Comments about the form or content of the
agenda may be submitted any time during the next 6
months. Copies of the semiannual agenda may be
obtained from WBA or viewed at: http://

edocket.access.gpo.gov/2010/pdf/2010-8941.pdf. Federal
Register, Vol. 75, No. 79, 04/26/2010, 21950.
 The Department of Treasury (Treasury) has issued its
semiannual agenda of regulations which includes
regulations that Treasury has issued or expects to issue
and rules currently in effect that are under Treasury
review. Copies of the semiannual agenda may be obtained
from WBA or viewed at: http://
edocket.access.gpo.gov/2010/pdf/2010-8939.pdf. Federal
Register, Vol. 75, No. 79, 04/26/2010, 21868-21870.
 The Small Business Administration (SBA) has published
its semiannual agenda to announce the proposed
regulatory actions that SBA plans for the next 12 months
and those that were completed since the fall 2009 edition
of the agenda. Copies of the semiannual agenda may be
obtained from WBA or viewed at: http://
edocket.access.gpo.gov/2010/pdf/2010-8943.pdf. Federal
Register, Vol. 75, No. 79, 04/26/2010, 21890-21897.
 The Securities and Exchange Commission (SEC) has
published an agenda of its rulemaking actions pursuant to
the Regulatory Flexibility Act (RFA). Information in the
agenda was accurate on 03/12/2010, the day on which
SEC staff completed compilation of the data. To the
extent possible, rulemaking actions by SEC since that
date have been reflected in the agenda. SEC invites
questions and public comment on the agenda and on the
individual agenda entries. SEC’s complete RFA agenda
will be available online at www.reginfo.gov. Comments
are due 06/30/2010. Copies of the semiannual agenda
may be obtained from WBA or viewed at: http://
edocket.access.gpo.gov/2010/pdf/2010-8964.pdf. Federal
Register, Vol. 75, No. 79, 04/26/2010, 21964-21971.
 The Federal Trade Commission (FTC) has issued its
semiannual regulatory agenda. Copies of the semiannual
agenda may be obtained from WBA or viewed at: http://
edocket.access.gpo.gov/2010/pdf/2010-8982.pdf. Federal
Register, Vol. 75, No. 79, 04/26/2010, 21952-21953.
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Read “Special Focus” for the third installment on new Wisconsin laws, and a new U.S. Dept. of Labor notice posting
requirement. Next, check “Judicial Spotlight” for a case concerning evidentiary treatment of business records. Then, turn to
“Regulatory Spotlight” for updates on Regulations E and DD. Finally, read “Compliance Notes” for items on DMV E-filing,
and notice of rate increases. 

SPECIAL FOCUS
Summary of Recently Enacted State
Legislation – Part Three
Notice No. 2010-10
This is the third in a series of articles related to state
legislation passed into law this 2009-2010 legislative
session affecting the banking industry. The first and second
articles appeared in the April and May editions,
respectively, of WBA Compliance Journal. The following
article provides a summary of several new laws. Given the
volume of new state laws that affect financial institutions,
there will be a fourth article in this series in the July edition
of WBA Compliance Journal.
Changes in Wisconsin’s POA Law
After several years of work by various interest groups,
including WBA, legislation was introduced and passed this
session repealing Wisconsin’s current power of attorney law
and replacing it with a new law. 2009 Wisconsin Act 319,
which will be effective September 1, 2010, creates new
Chapter 244 of the Wisconsin Statutes relating to a uniform
power of attorney for finances and property.
Act 319 generally applies to existing and newly created
power of attorney (POA) documents for finances and
property. There are several helpful provisions to financial
institutions in the new law. For example, it provides that the
authority of the agent is durable, unless otherwise stated in
the document. So if a document is silent and it was created
after the date of the new law, bankers can assume the power
is durable. In addition, the new law provides that co-agents
have authority to act independently, unless otherwise stated
in the document.
The new law creates the concept of an “acknowledged”
power of attorney. An acknowledged power of attorney is a
POA document that is notarized or acknowledged under s.
706.07, Wis. Stats. The new law provides the following
protections to financial institutions and others (called
“person(s)”) that accept and rely upon an “acknowledged”
POA:

1. A person in good faith accepts an acknowledged POA
without actual knowledge that the signature is invalid
may presume that the signature is valid.
2. A person in good faith accepts an acknowledged POA
without actual knowledge of any of the following may
rely upon the document as if the POA document is
genuine, valid, and still in effect, the agent’s authority is
valid, and still in effect, and the agent had not exceeded
and had properly exercised the authority:
(A) POA is void, invalid, or terminated.
(B) Purported agent’s authority is void, invalid, or
terminated.
(C) Agent is exceeding or improperly exercising the
agent’s authority.
A financial institution that is asked to accept an
acknowledged POA may request and rely upon, without
further investigation, all of the following.
1. An agent’s certification of any factual matter concerning
the principal, agent, or POA. The new law sets forth
optional model language for the agent certification.
2. An English translation of the POA, if it contains a
language other than English, at the principal’s expense.
3. An opinion of counsel as to any matter of law
concerning the POA if the person making the request
provides in writing or other record the reason for the
request, at the principal’s expense.
If one or more of the above documents are requested by a
financial institution and subsequently received by the
financial institution, the law requires that the financial
institution accept the POA no later than 5 business days
after receipt of the certification, translation, or opinion of
counsel provided there is no other good faith reason for the
refusal.
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The new law does allow financial institutions to refuse to
accept an acknowledged POA within 10 business days of
presentment if any one of several circumstances applies.
Some of the circumstances listed in the new law include:

including, among other things, entering and removing
contents from a safe deposit box. Finally, there are penalties
set forth in the new law if a person wrongfully refuses to
accept an acknowledged POA.

1.

The person is not otherwise required to engage in a
transaction with the principal in the same
circumstances.

A copy of Act 319 may be found at http://
www.legis.state.wi.us/2009/data/acts/09Act319.pdf.

2.

The person has actual knowledge of the termination of
the agent’s authority or of the POA before exercise of
the power.

3.

A request for certification, a translation, or an opinion
of counsel is refused.

4.

The person makes, or has actual knowledge that another
person has made, a report to the designated adult at risk
or elder at risk agency, or to a law enforcement agency,
stating a good faith belief that the principal may be
subject to physical or financial abuse, neglect,
exploitation, or abandonment by the agent or a person
acting for or with the agent.

5.

The POA becomes effective upon the occurrence of an
event of contingency, and neither a certification nor
evidence of the occurrence of the event or contingency
is presented to the person being asked to accept the
power of attorney.

New Changes to Wisconsin’s Fair Employment Law
2009 Wisconsin Act 290 prohibits discrimination against an
employee who declines to attend an employer-sponsored
meeting or to participate in any communication with the
employer or with an agent, representative, or designee of the
employer, the primary purpose of which is to communicate
opinions about religious or political matters. Under the Act,
which became effective May 27, 2010, discrimination on
that basis includes discharging or otherwise discriminating
against an employee because the employee declines to
attend such a meeting or to participate in such a
communication or threatening to discharge or otherwise
discriminate against an employee as a means of requiring
the employee to attend such a meeting or to participate in
such a communication.

However, there are specific circumstances when a person
may not refuse to accept an acknowledged POA. A person
may not refuse to accept an acknowledged POA if any of
the following applies:

Wisconsin Act 290 provides that it is specifically not
employment discrimination on that basis for an employer to
refuse to hire or employ an individual, to suspend or
terminate the employment of an individual, or to
discriminate against an individual in promotion, in
compensation, or in terms, conditions, or privileges of
employment because the individual declines to attend such a
meeting or to participate in such a communication, if any of
the following applies:

1.

The person’s reason for refusal is based exclusively on
the date the POA was executed.

1.

2.

The person’s refusal is based exclusively on a mandate
that an additional or different POA form must be used.

The employer is a religious association not organized
for private profit or an organization or corporation that
is primarily owned or controlled by such a religious
association and the primary purpose of the meeting or
communication is to communicate the employer’s
religious beliefs, tenets, or practices.

3.

The person has no good faith basis for refusal.

2.

The employer is a political organization, including a
political party or any other organization that engages, in
substantial part, in political activities and the primary
purpose of the meeting or communication is to
communicate the employer’s political tenets or
purposes.

The new law also creates a new statutory form POA that
allows the principal to initial various categories of powers
granted to the agent. One such power is “Banks and other
financial institutions,” which, if initialed, authorizes the
agent to conduct business with financial institutions
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3.

The primary purpose of the meeting or communication
is to communicate information about religious matters
or political matters that the employer is required by law
to communicate and no information is communicated
about those matters other than what is legally required.

In addition, Wisconsin Act 290 does not limit any of the
following:
1.

The application of the law restricting political
solicitation of public officers and employees who are
engaged in official duties or while on state property.

2.

The right of an employer’s executive, managerial, or
administrative personnel to discuss issues relating to
the operation of the employer’s program, business, or
enterprise, including issues arising under the
legislation.

3.

The right of an employer to offer meetings or other
communications about religious matters or political
matters for which attendance or participation is strictly
voluntary.

The Act contains the following definitions of terms used in
the legislation:
1.

“Religious matters” is defined to mean religious
affiliation or the decision to join or not to join, or to
support or not to support, any bona fide religious
association.

2.

“Political matters” is defined to mean political party
affiliation, a political campaign, an attempt to influence
legislation, or the decision to join or not to join, or to
support or not to support, any lawful political group,
constituent group, or political or constituent group
activity.

3.

“Constituent group” is defined to include a civic
association, community group, social club, fraternal
society, mutual benefit alliance, or labor organization.

A copy of Act 290 may be found at: http://
www.legis.state.wi.us/2009/data/acts/09Act290.pdf.
UCC Law Changes
This session the legislature passed two laws affecting two
different articles of the Uniform Commercial Code (UCC).
Both new laws take effect on August 1, 2010. The first,
2009 Wisconsin Act 320, repeals and recreates ch. 401,
Stats., which is the statute in Wisconsin that codifies Article
1 of the UCC. That chapter sets forth the general provisions
that apply throughout the UCC in the statutes, including
definitions used in the UCC. The changes to prior law
include provisions clarifying when other principles of law
may be used to supplement the UCC and that Article 1
applies only to transactions governed by the UCC and not
other law. In addition, the revised version of Article 1
incorporates a new definition of “course of performance” to
be used in the UCC. A copy of Act 320 may be found at:
http://www.legis.state.wi.us/2009/data/acts/09Act320.pdf.

The second law, 2009 Wisconsin Act 322 repeals and
recreates ch. 407, Stats., which is the statute in Wisconsin
that codifies Article 7 of the UCC. That chapter of the UCC
relates to documents of title. Act 322 revises ch. 407, Stats.,
by recognizing electronic documents of title. The definition
of “record” in the Act is “…information that is inscribed on
a tangible medium or that is stored in an electronic or other
medium and is retrievable in perceivable form.” In addition,
the term “signed” is defined in such a way that it would
include an electronic sound, symbol, or process. A copy of
Act 322 may be found at: http://www.legis.state.wi.us/2009/
data/acts/09Act322.pdf.
New State Law on Proper Employee Classification
2009 Wisconsin Act 292 provides that to ensure an
employer properly classifies the persons performing
services for the employer as employees and nonemployees,
the Department of Workforce Development (DWD) may
require an employer to prove the following:


That the employer maintains records identifying
persons performing work for the employer, including
the name, address, and Social Security number of each
person.



That the employer maintains worker’s compensation
coverage for its employees.



That the employer has provided DWD with the
information required for each newly hired employee.



That the employer maintains records of the hours
worked by its employees, the wages paid to its
employees, any deductions from wages, and any other
information that the employer is required to keep and
that the employer lists deductions from wages.



That the employer complies with unemployment
insurance laws.

The Act, which goes into effect January 1, 2011, requires
DWD to do all of the following: (1) educate employers,
employees, nonemployees, and the public about the proper
classification of employees and nonemployees; (2) receive
and investigate complaints alleging violations of the Act or
investigate any alleged violations on its own initiative and,
if DWD finds a violation, order the employer to stop work
and pay a forfeiture; (3) refer complaints of
misclassification to other state or local agencies that
administer laws whose enforcement depends on the proper
classification of employees; (4) cooperate with other state or
local agencies in the investigation and enforcement of laws
whose enforcement depends on the proper classification of
employees; and (5) appoint attorneys as appeal tribunals to
conduct hearings and issue decisions.
In addition, the Act provides that an investigation, order, or
decision under the Act does not preclude or otherwise
impair or affect any other action that is permitted or
required to enforce state laws relating to employment,
including any investigation, order, or decision; civil or
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criminal action or administrative proceeding; or obligation
for payment, reimbursement, assessment, surcharge,
forfeiture, or other remedy or penalty under state laws
relating to employment.
Finally, the Act provides a process by which DWD may
serve stop work orders and impose forfeitures on employers
that do not comply with the requirements of the Act;
provides a process by which a stop work order may be
appealed; and provides methods by which DWD may
recover unpaid forfeitures. A copy of Act 292 may be found
at: http://www.legis.state.wi.us/2009/data/
acts/09Act292.pdf.

Federal Rule Requires Contractors to Post
Notice on Employees Right to Organize
Notice No. 2010-11
On May 20, 2010, the Department of Labor (DOL) finalized
a regulation requiring federal contractors including banks to
post a notice advising employees of their rights under the
National Labor Relations Act to join and form labor unions.
The rule is effective on June 21, 2010. The notice should

be posted where the bank displays its other federal posters,
such as for the Fair Labor Standards Act and Title VII.
The regulation implements Executive Order 13496 issued
by President Obama within two weeks after taking office,
that requires federal contractors to advise employees of their
rights under the NLRA. EO 13496 reversed Bush
Administration policies which required government
contractors to notify employees of their rights not to join
unions.
Since the rule broadly defines a “government contract” to
include agreements whereby the federal government obtains
“fund depository” services, it is believed that this rule will
apply to banks that have Treasury Tax & Loan accounts
with federal government agencies or that provide services
related to U.S. savings bonds, or that have other types of
government contracts.
The rule requires that the poster contain specific language
and be of a specific size and color. The poster can be
downloaded at www.dol.gov/olms/regs/compliance/
EO13496.htm. DOL has also provided FAQs on the new
rule at: http://www.dol.gov/olms/regs/compliance/
FactSheet_LaborRightsPoster.pdf.

JUDICIAL SPOTLIGHT
Palisades Collection, LLC v. Jackie C. Kalal:
Supreme Court Denies Petition to Review Case
Involving Evidentiary Treatment of Credit
Card Statements
In Palisades, a bank, Chase Manhattan Bank, sold a credit
card debt obligation to Palisades for collection. Palisades
incorporated the credit card statements of the debtor into
Palisades’ own records, and relied on the statements in
conducting its debt collection business with respect to the
debtor. Palisades sued to recover the balance due on the
credit card account. As part of the lawsuit, Palisades sought
to admit into evidence the debtor’s monthly computergenerated credit card statements from Chase, the originating
bank.
The trial court admitted the credit card statements into
evidence, but the appeals court reversed the trial court’s
admission of the statements under the hearsay rule, Wis.
Stat. §908.03(6), on the grounds that Palisades had not laid
the proper foundation for admission of the evidence.
Palisades provided testimony from its representative who
had personal knowledge of the use of the credit card
statements by Palisades. The representative, by affidavit,
testified that Palisades had purchased the credit card
account from Chase, and that the credit card statements
received by Palisades from Chase were kept in the ordinary
course of Palisades’ business. The appeals court reversed
the trial court’s admission of the statements into evidence
on the grounds that a “qualified witness” for purposes of
4  June 2010

§908.03(6) must have “personal knowledge” of how the
account statements were originally prepared by Chase, and
that they were prepared in the ordinary course of Chase’s
business.
This is an important and adverse ruling for banks and other
businesses that receive and use the business records of
others as part of their own regular business. Banks regularly
buy and sell debt obligations. They acquire other banks and
the branches of other banks, and such acquisitions include
thousands of files full of computer-generated customer
lending and deposit records. They contract with third parties
to process data and produce various business documents and
records to be used by the bank. All of these documents and
records produced by others are incorporated by banks into
their own business records. The banks rely on these records
in conducting their daily business, and depend on the
accuracy and completeness of such records. The appeals
court’s decision adds a new requirement that if a bank wants
to introduce business records produced by a third party at
trial, the bank must somehow find a person who knows
about how the records were originally created at their
source. What if the third party no longer exists? What if the
third party does not want to cooperate? Given the inherent
reliability of business records, especially records generated
by a computer, the WBA believes there is no public policy
justification for adding this burden. This ruling by the
appeals court will produce unnecessary complexity, cost
and administrative burden, and, if the person with “personal
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criminal action or administrative proceeding; or obligation
for payment, reimbursement, assessment, surcharge,
forfeiture, or other remedy or penalty under state laws
relating to employment.
Finally, the Act provides a process by which DWD may
serve stop work orders and impose forfeitures on employers
that do not comply with the requirements of the Act;
provides a process by which a stop work order may be
appealed; and provides methods by which DWD may
recover unpaid forfeitures. A copy of Act 292 may be found
at: http://www.legis.state.wi.us/2009/data/
acts/09Act292.pdf.

Federal Rule Requires Contractors to Post
Notice on Employees Right to Organize
Notice No. 2010-11
On May 20, 2010, the Department of Labor (DOL) finalized
a regulation requiring federal contractors including banks to
post a notice advising employees of their rights under the
National Labor Relations Act to join and form labor unions.
The rule is effective on June 21, 2010. The notice should

be posted where the bank displays its other federal posters,
such as for the Fair Labor Standards Act and Title VII.
The regulation implements Executive Order 13496 issued
by President Obama within two weeks after taking office,
that requires federal contractors to advise employees of their
rights under the NLRA. EO 13496 reversed Bush
Administration policies which required government
contractors to notify employees of their rights not to join
unions.
Since the rule broadly defines a “government contract” to
include agreements whereby the federal government obtains
“fund depository” services, it is believed that this rule will
apply to banks that have Treasury Tax & Loan accounts
with federal government agencies or that provide services
related to U.S. savings bonds, or that have other types of
government contracts.
The rule requires that the poster contain specific language
and be of a specific size and color. The poster can be
downloaded at www.dol.gov/olms/regs/compliance/
EO13496.htm. DOL has also provided FAQs on the new
rule at: http://www.dol.gov/olms/regs/compliance/
FactSheet_LaborRightsPoster.pdf.

JUDICIAL SPOTLIGHT
Palisades Collection, LLC v. Jackie C. Kalal:
Supreme Court Denies Petition to Review Case
Involving Evidentiary Treatment of Credit
Card Statements
In Palisades, a bank, Chase Manhattan Bank, sold a credit
card debt obligation to Palisades for collection. Palisades
incorporated the credit card statements of the debtor into
Palisades’ own records, and relied on the statements in
conducting its debt collection business with respect to the
debtor. Palisades sued to recover the balance due on the
credit card account. As part of the lawsuit, Palisades sought
to admit into evidence the debtor’s monthly computergenerated credit card statements from Chase, the originating
bank.
The trial court admitted the credit card statements into
evidence, but the appeals court reversed the trial court’s
admission of the statements under the hearsay rule, Wis.
Stat. §908.03(6), on the grounds that Palisades had not laid
the proper foundation for admission of the evidence.
Palisades provided testimony from its representative who
had personal knowledge of the use of the credit card
statements by Palisades. The representative, by affidavit,
testified that Palisades had purchased the credit card
account from Chase, and that the credit card statements
received by Palisades from Chase were kept in the ordinary
course of Palisades’ business. The appeals court reversed
the trial court’s admission of the statements into evidence
on the grounds that a “qualified witness” for purposes of
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§908.03(6) must have “personal knowledge” of how the
account statements were originally prepared by Chase, and
that they were prepared in the ordinary course of Chase’s
business.
This is an important and adverse ruling for banks and other
businesses that receive and use the business records of
others as part of their own regular business. Banks regularly
buy and sell debt obligations. They acquire other banks and
the branches of other banks, and such acquisitions include
thousands of files full of computer-generated customer
lending and deposit records. They contract with third parties
to process data and produce various business documents and
records to be used by the bank. All of these documents and
records produced by others are incorporated by banks into
their own business records. The banks rely on these records
in conducting their daily business, and depend on the
accuracy and completeness of such records. The appeals
court’s decision adds a new requirement that if a bank wants
to introduce business records produced by a third party at
trial, the bank must somehow find a person who knows
about how the records were originally created at their
source. What if the third party no longer exists? What if the
third party does not want to cooperate? Given the inherent
reliability of business records, especially records generated
by a computer, the WBA believes there is no public policy
justification for adding this burden. This ruling by the
appeals court will produce unnecessary complexity, cost
and administrative burden, and, if the person with “personal
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Read “Special Focus” to learn about cases involving interest rates calculated on an Actual/360 basis. Next check “Regulatory
Spotlight” for items that may be affected by the Dodd-Frank Act. Finally, turn to “Compliance Notes” for HUD’s clarification
on proper disclosure of the term of a balloon loan on the GFE and HUD settlement statements.

SPECIAL FOCUS
Courts in Other States Address Computing
Interest Rates Using Actual/360 Day Method
for Commercial Loans
Notice No. 2010-12
Two recent court actions addressing interest rate
calculations and disclosures using the actual/360 day interest
calculation method in commercial loans ruled against banks
in Illinois and Ohio. The actual/360 day interest calculation
method (also called the 365/360 day method) applies a daily
rate to the principal balance outstanding at 1/360th of the
annual rate for the actual number of days principal is
outstanding, and results in a higher effective rate than the
stated interest rate.
In Kitson v. Bank of Edwardsville, originally filed in St.
Clair County, Illinois, the trial court addressed a promissory
note in a commercial loan calling for interest at “9.250% per
annum”. The note also included the following annual
interest rate sentence:
“The annual interest rate of this Note is computed on a
365/360 day basis, that is, by applying the ratio of the
annual interest rate over a year of 360 days, multiplied by
the outstanding principal balance, multiplied by the actual
number of days the principal balance is outstanding.”
The Court found that the annual interest rate sentence
addressing the actual/360 day method of calculating interest,
did not “compute an interest rate” and did not “change the
stated annual interest rate of 9.25% per annum.” The court
concluded that the Bank was not permitted to charge an
interest rate in excess of 9.25%.
When the case was later moved to federal court and certified
as a class action, the defendant Bank of Edwardsville agreed
to pay $3,415,000 to settle the case. (SD Ill. Civil No. 08507-GPM, 1/25/2010.)

In Ely Enterprises, Inc. v. Firstmerit Bank, N.A., (2010 Ohio
LEXIS 1311(2010), the plaintiffs alleged that the Bank
breached the contract by collecting an effective interest rate
of 11.153% on a promissory note that disclosed an annual
rate of 11.000%. In addition to disclosing a rate of
“11.000% per annum”, the note further stated: “[t]he annual
interest rate for this Note is computed on a 365/360 basis;
that is, by applying the ratio of the annual interest rate over a
year of 360 days, multiplied by the outstanding principal
balance, multiplied by the actual number of days the
principal balance is outstanding.” The Note further provided
that it was to be paid in 84 monthly payments of $6,428.30
each, commencing September 15, 2001, with a final
payment for all principal and all accrued interest not yet paid
due on August 15, 2008.
Notwithstanding the description of the interest rate
computation method in the note and the identification of the
payment amounts, the Court of Appeals of Ohio stated that
the actual/360 provision did not clearly alter the ordinary
meaning of the term “per annum,” or create an “annual
interest rate” other than the stated rate of 11.000% per
annum. The Court found that the promissory note was
ambiguous, and sent the case back to the trial court.
The WBA is not aware of any court cases involving
commercial loans and the use or disclosure of the actual/360
day interest calculation method in Wisconsin. If these cases
had been brought in Wisconsin, the outcome may not have
been the same as in Illinois and Ohio. In Wisconsin, use of
the actual/360 day calculation method is permitted under
DFI Rule, provided the use of the method is disclosed
conspicuously. (DFI-WCA 1.201). The Rule represents
Wisconsin’s public policy permitting the actual/360 day rate
calculation for consumer loans. All FIPCO® forms used for
loans governed by the WCA include such a conspicuous
disclosure and have been approved by DFI for compliance
with the WCA. Presumably, if this policy expressed in the
DFI Rule is adequate for the disclosure of rates and interest
calculations for loans governed by the WCA, the policy is
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arguably also applicable to and represents public policy
approval of the use of the actual/360 day interest calculation
method for commercial loans in Wisconsin.
Nevertheless, in light of the Ohio and Illinois cases, FIPCO
has decided it is prudent to revise all of the FIPCO
commercial note forms to incorporate an additional
disclosure for those institutions that disclose a stated annual
rate and indicate that the rate will be computed and applied
based on the actual/360 day interest calculation method
(which results in a higher actual annual interest rate.) The
commercial note forms are being revised to add an
additional disclosure of the specific actual annual rate that
results from application of the actual/360 day interest
calculation method to the stated annual interest rate. This
actual annual rate will be disclosed in the note in addition to
the stated annual interest rate.
Under the newly revised WBA 451 Business Note (6/4/10),
institutions using the actual/360 day method of calculating
interest will disclose the actual (or effective) annual interest
rate, calculated after applying the actual/360 day method, in
the interest rate section of the note. That is, if the stated
interest rate is 7.50%, but after computing the rate using the
actual/360 day method, the actual interest rate is 7.604%, the
bank will specifically disclose 7.604% in the interest rate
section of the form. In addition, the institution will complete
a new provision, indicating that the actual annual rate
disclosed in the interest rate section of the form is based
upon applying the actual/360 day method to the stated
interest rate of 7.50% in this example. FIPCO believes that
including both the actual annual rate and the stated annual
rate in the note would extinguish any argument by a
borrower that the borrower did not agree to pay the
disclosed interest rate.
As discussed above, the newly revised FIPCO note forms
will accommodate the disclosure of two interest rates for
those banks that choose to continue to calculate interest on
the actual/360 day calculation method—the lower stated
annual rate as well as the higher actual annual rate that is
calculated by applying the actual/360 day calculation
method to the stated rate. The WBA 451 Business Note has
already been revised to incorporate the two rate disclosures,
and has a revision date of 6/4/10. In an upcoming release,
the Financial Link® software will incorporate the updated

WBA 451 Business Note. Institutions are encouraged to
begin using the revised Business Note as soon as it is
available. Other commercial note and agreement forms are
undergoing revision to incorporate the disclosure of two
interest rates for institutions that choose to disclose the
stated rate and the higher rate that results from the
application of the actual/360 day interest calculation method
and will be released in the coming months as they are
modified. Also, although the Ohio and Illinois cases
addressed commercial loans, FIPCO is also planning to
revise its consumer notes in light of these developments—at
least to the extent the notes document consumer loans that
are not covered by Truth-in-Lending. Consumer loans
covered by Truth-in-Lending disclose an APR that
incorporates the additional interest that accrues under the
actual/360 day method if applicable.
Although the Ohio and Illinois cases are not law in
Wisconsin, until the revised forms are available, institutions
may, out of an abundance of caution, choose to discontinue
accruing interest on commercial loans using the actual/360
day interest calculation method, or, if that method of
calculating the rate is used, disclose the actual annual rate
that results from that calculation in the note form. For
example, using the rates in the example discussed above
(7.5% calculated on an actual/365 day basis; or 7.604%
calculated on an actual/360 day basis), the institution may
disclose the rate of 7.604%. If this higher actual rate is the
only rate disclosed, the institution would indicate that the
rate is calculated based on an actual/365 day basis, because
the actual/360 day calculation is already done and
incorporated into the disclosed annual rate. An amount equal
to 1/365 of the disclosed rate of 7.604% will then be applied
to the outstanding principal for the actual number of days
principal is outstanding. Institutions may also, of course,
choose to discontinue accruing interest on an actual/360 day
basis altogether and simply disclose the actual rate
calculated and applied using the actual/365 day interest
calculation method.
WBA wishes to thank Atty. Gail V. Perry, Boardman Law
Firm, for providing this article.
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Read “Special Focus” for articles on the S.A.F.E Act final rules, and part four of the State Legislative Update. Next check
“Judicial Spotlight” for a case concerning rights and obligations of guarantors in foreclosure actions. Then turn to
“Regulatory Spotlight” for information on FDIC’s Safe Accounts Pilot Program. Finally, read “Compliance Notes” for a
reminder of the September 1 effective date for Wisconsin’s new POA law. 

SPECIAL FOCUS
S.A.F.E. Act Rules Finalized for Registration of
Residential Mortgage Loan Originators
Notice No. 2010-13
Background
The Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (S.A.F.E. Act or Act) was enacted on July 30,
2008. It mandated a nationwide licensing and registration
system for “mortgage loan originators”. The system is
referred to as the Nationwide Mortgage Licensing System
and Registry (NMLSR or Registry). The Act required all
States to provide for a licensing and registration regime for
mortgage loan originators who are not employed by
institutions regulated by the OCC, FRB, FDIC, OTS, FCA
or NCUA (collectively, the Agencies). Likewise, the Act
also required the Agencies to develop and maintain a
registration system for institutions, including certain
subsidiaries, regulated by the Agencies (Agency-regulated
institutions) and their employees who act as mortgage loan
originators. As part of that process, the Agencies jointly
issued rules to implement the requirements of the Act. This
article will review the Agencies’ recently finalized rules.
The final rules are effective October 01, 2010; however,
compliance with the registration and information submission
requirements will be mandatory by the end of the 180-day
period for initial registrations beginning on the date the
Agencies provide in a public notice that the Registry is
accepting initial registrations. The Agencies anticipate the
Registry could begin accepting initial registrations sometime
in January, 2011.
Applicability of the Final Rules
As noted above, the final rules generally apply to Agencyregulated financial institutions and their employees who act
as mortgage loan originators. However, the rules have a de
minimis exception whereby they do not apply to an
employee of an Agency-regulated institution who has never
been registered or licensed through the Registry as a
mortgage loan originator if during the past 12 months the
employee acted as a mortgage loan originator for 5 or fewer
residential mortgage loans. In addition, these rules do not

apply to a mortgage loan originator who is only employed
by an entity that is not an Agency-regulated institution.
Instead, such originators are subject to the State licensing
and registration regime under State law and rules
implementing the S.A.F.E. Act. Finally, the Agencies note
that a mortgage loan originator employed by an Agencyregulated institution may also be employed as a mortgage
loan originator by an entity that is subject to the State
licensing and registration regime under State law and rules.
In such a case, the employee would be subject to both these
final rules and the State’s law and rules implementing the
S.A.F.E Act.
Who is a “Mortgage Loan Originator”?
A “mortgage loan originator” is an individual who: (1)
Takes a residential mortgage loan application; and (2) Offers
or negotiates terms of a residential mortgage loan for
compensation or gain. A “residential mortgage loan” is any
loan primarily for personal, family, or household use that is
secured by a mortgage, deed of trust, or other equivalent
consensual security interest on a dwelling (as defined in the
Truth in Lending Act) or residential real estate upon which
is constructed or intended to be constructed a dwelling, and
includes refinancings, reverse mortgages, home equity lines
of credit and other first and additional lien loans that meet
the noted qualifications of a residential mortgage loan.
A mortgage loan originator does not include: (1) An
individual who performs purely administrative or clerical
tasks on behalf of an individual who is a mortgage loan
originator. “Administrative or clerical tasks” means the
receipt, collection, and distribution of information common
for the processing or underwriting of a loan in the residential
mortgage industry and communication with a consumer to
obtain information necessary for the processing or
underwriting of a residential mortgage loan; (2) An
individual who only performs real estate brokerage activities
and is licensed or registered as a real estate broker in
accordance with applicable State law, unless the individual
is compensated by a lender, a mortgage broker, or other
mortgage loan originator or by any agent of such lender,
mortgage broker, or other mortgage loan originator, and
meets the definition of mortgage loan originator; or (3) An
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individual or entity solely involved in extensions of credit
related to timeshare plans.
The determination of whether or not an employee falls
within or outside of the definition of mortgage loan
originator is further illustrated by a non-exclusive list of
examples found in Appendix A of the final rules.
What Must Mortgage Loan Originators and AgencyRegulated Institutions Do To Comply with the
Registration Requirements?
Each employee who acts as a mortgage loan originator must
register with the Registry, obtain a unique identifier and
maintain this registration in accordance with the final rules.
Any such employee who is not in compliance with the
requirements is in violation of the final rules and the
S.A.F.E. Act, and may not act as a mortgage loan originator.
In addition, Agency-regulated institutions must require its
mortgage loan originators to comply with these
requirements, and must submit certain institution-related
information to the Registry. These provisions are discussed
in more detail below.
Registration of Mortgage Loan Originator
An employee of an Agency-regulated institution who is a
mortgage loan originator or, as discussed below, an
institution’s designated employee acting on behalf of the
originator, must register with the Registry before acting as a
mortgage loan originator. However, since the Registry is not
expected to be available until sometime in January, 2011,
the rules provide for a180-day implementation period. Thus,
initial registration must be complete within 180 days from
the date upon which the Registry first begins to accept
registrations. Also, during this initial registration period,
employees of Agency-regulated institutions are permitted to
act as mortgage loan originators without being considered in
violation. Of course, after the 180-day period expires, any
existing employee or newly hired employee who is subject
to the registration requirements would be prohibited from
originating residential mortgage loans without first meeting
the registration requirements.
In order to register, the following categories of information
must be submitted to the Registry, to the extent the
information is collected by the Registry: (1) Identifying
information, including the employee’s: (a) name and any

other names used; (b) home address and contact
information; (c) principal business location address and
business contact information; (d) social security number; (e)
gender; and (f) date and place of birth; (2) Financial
services-related employment history for the 10 years prior to
the date of registration or renewal, including the date the
employee became an employee of the institution; (3)
Convictions of any criminal offense involving dishonesty,
breach of trust, or money laundering against the employee or
organizations controlled by the employee, or agreements to
enter into a pretrial diversion or similar program in
connection with the prosecution for such offense(s); (4)
Civil judicial actions against the employee in connection
with financial services-related activities, dismissals with
settlements, or judicial findings that the employee violated
financial services-related statutes or regulations, except for
actions dismissed without a settlement agreement; (5)
Actions or orders by a State or Federal regulatory agency or
foreign financial regulatory authority that: (a) found the
employee to have made a false statement or omission or
been dishonest, unfair or unethical; to have been involved in
a violation of a financial services-related regulation or
statute; or to have been a cause of a financial servicesrelated business having its authorization to do business
denied, suspended, revoked, or restricted; (b) are entered
against the employee in connection with a financial servicesrelated activity; (c) denied, suspended, or revoked the
employee’s registration or license to engage in a financial
services-related activity; disciplined the employee or
otherwise by order prevented the employee from associating
with a financial services-related business or restricted the
employee’s activities; or (d) barred the employee from
association with an entity or its officers regulated by the
agency or authority or from engaging in a financial servicesrelated business; (6) Final orders issued by a State or Federal
regulatory agency or foreign financial regulatory authority
based on violations of any law or regulation that prohibits
fraudulent, manipulative, or deceptive conduct; (7)
Revocation or suspension of the employee’s authorization to
act as an attorney, accountant, or State or Federal contractor;
(8) Customer-initiated financial services-related arbitration
or civil action against the employee that required action,
including settlements, or which resulted in a judgment; and
(9) Fingerprints of the employee, in digital form if
practicable, and any appropriate identifying information for
submission to the Federal Bureau of Investigation and any

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2010 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Rose Oswald Poels, Kristine Cleven and Heather MacKinnon. Editor: Jodi Zieske Subscription
Rates: $195/one year for members; $50 for section members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
wbalegal@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at: www.wisbank.com.

2  August 2010

WBA COMPLIANCE JOURNAL
governmental agency or entity authorized to receive such
information in connection with a State and national criminal
history background check; however, fingerprints provided to
the Registry that are less than 3 years old may be used to
satisfy this requirement.
Authorization and Attestation of Mortgage Loan Originator
The final rules also require employees to authorize release
of certain information and attest to its accuracy. An
employee registering as a mortgage loan originator or
renewing or updating the registration must: (1) Authorize
the Registry and the employing institution to obtain
information related to sanctions or findings in any
administrative, civil, or criminal action, to which the
employee is a party, made by any governmental jurisdiction;
(2) Authorize the Registry to make available to the public all
of the information required to register except the employee’s
home address and contact information, social security
number, gender, date and place of birth, and fingerprints;
and (3) Attest to the accuracy of all information required for
registration, whether submitted by the employee or on
behalf of the employee by the employing institution.
Previous Registration or Licensing of Mortgage Loan
Originator
There are also provisions that address employees who
previously registered or licensed through the Registry. If an
employee of an Agency-regulated institution was registered
or licensed through, and obtained a unique identifier from,
the Registry and has maintained this registration or license
before the employee becomes subject to these rules, then the
registration requirements of the S.A.F.E. Act and these rules
are deemed to be met, provided that: (1) The business
location and contact information, and financial servicesrelated employment history described earlier is updated and
the employee’s authorization and attestation requirements
also described earlier are met; (2) New fingerprints of the
employee are submitted to the Registry for a background
check, unless the employee has fingerprints on file with the
Registry that are less than 3 years old; (3) The institution’s
information and attestation (to the extent the institution has
not previously met these requirements) is submitted to the
Registry; and (4) The registration is maintained in
accordance with the final rules, as of the date that the
employee becomes subject to the final rules.
However, there are special rules that apply in the context of
acquisitions, mergers, or reorganizations. Only the
requirements in (1), (3) and (4) immediately above must be
met when a registered or licensed mortgage loan originator
becomes an employee of an institution due to such an event.
These requirements must be satisfied within 60 days of the
acquisition, merger or reorganization.
Renewing, Updating and Maintaining Registration of
Mortgage Loan Originator
The final rules also set forth requirements relating to
renewing, updating and maintaining registration. First, a
mortgage loan originator who is registered with the Registry
must renew the registration during the annual renewal period
(November 1 through December 31 of each year)

confirming the responses set forth regarding the registration
information described earlier that is required to be provided
(other than fingerprints) remains accurate and complete, as
appropriate; however, renewal is not required if the
employee’s registration was completed less than 6 months
prior to the end of the annual renewal period.
Second, a mortgage loan originator who is registered with
the Registry must also update the registration within 30 days
of any of the following events: (1) A change in the name of
the registrant; (2) The registrant ceases to be an employee of
the institution; or (3) The information, more specifically
described above, concerning criminal convictions, civil
judicial actions, actions and orders by a State or Federal
regulator, revocation or suspension to act as an attorney
account, or State or Federal contractor or customer-initiated
arbitration, becomes inaccurate, incomplete, or out-of-date.
Third, a registered mortgage loan originator must maintain
his or her registration, unless the individual is no longer
engaged in the activity of a mortgage loan originator.
Finally, a registration, renewal, or update, becomes effective
on the date the Registry transmits notification of the
registration, renewal or update to the registrant.
Institution’s Ability to Conduct Registration on Mortgage
Loan Originator’s Behalf
An Agency-regulated institution may opt to designate one or
more of its employees who do not act as mortgage loan
originators, to submit on behalf of the institution’s mortgage
loan originator employees, the required registration
information to the Registry. However, if the institution has
no more than 10 full-time or equivalent employees and is not
a subsidiary, the institution may designate an employee(s) to
make the submission to the Registry, whether or not such
employee is a mortgage loan originator. In any case, the final
rules still require that employee to whom the registration
relates, rather than the designated employee making the
submission, attest to the accuracy of the information and
provide the authorizations, as described earlier.
Submission of Institution Information
An Agency-regulated institution must submit the following
categories of information to the Registry: (1) Name, main
office address, and business contact information; (2)
Employer Identification Number; (3) Research Statistics
Supervision and Discount (RSSD) number, as issued by the
Board of Governors of the Federal Reserve System; (4)
Identification of its primary Federal regulator; (5) Name(s)
and contact information of the individual(s) with authority to
act as the institution’s primary point of contact for the
Registry; (6) Name(s) and contact information of the
individual(s) with authority to enter this information, and to
the extent applicable, registration information on behalf of
the institution’s mortgage loan originators. Also, for the
purpose of providing the institution information, the
individual(s) making the submission must not act as a
mortgage loan originator unless the institution has 10 or
fewer full-time or equivalent employees and is not a
subsidiary; and (7) If a subsidiary of an institution, indication
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that it is a subsidiary and the RSSD number of the parent
institution.
Attestation Regarding Institution Information
The individual(s) identified as the Agency-regulated
institution’s contact person(s) must comply with Registry
protocols to verify their identity and must attest that they
have the authority to enter data on behalf of the institution,
that the information provided to the Registry is correct, and
that the institution will keep the information current and will
file accurate supplementary information on a timely basis.
Renewing and Updating Institution Information
The final rules require an Agency-regulated institution to
annually renew the information it has submitted, and to
update such information within 30 days of the date that the
information becomes inaccurate.
Confirming Mortgage Loan Originator’s Employment
After the mortgage loan originators registration information
has been submitted to the Registry, the institution must
confirm that it employs the registrant, and must notify the
Registry that it no longer employs the registrant within 30
days of such employment ceasing.
Registry Fees
The S.A.F.E. Act provides that reasonable fees may be
charged to cover the costs of maintaining and providing
access to information from the Registry, so long as such fees
are not charged to consumers. The final rules do not address
fees; however, a future rulemaking concerning a fee
structure is anticipated at some point. It is expected that the
public will have an opportunity to comment prior to any fee
structure being finalized.
What is a “Unique Identifier” and How is it Used?
“Unique identifier” means a number, or other identifier that:
(1) Permanently identifies a registered mortgage loan
originator; (2) Is assigned by protocols established by the
Agencies to facilitate both electronic tracking of mortgage
loan originators, and uniform identification of, and public
access to, the employment history of and the publicly
adjudicated disciplinary and enforcement actions against
mortgage loan originators; and (3) Must not be used for
purposes other than those set forth under the S.A.F.E. Act.
An Agency-regulated institution must make the unique
identifier(s) of its registered mortgage loan originator(s)
available to consumers in a manner and method practicable
to the institution. In addition, a registered mortgage loan
originator must provide his or her unique identifier to a
consumer upon request, before acting as a mortgage loan
originator, and through the originator’s initial written
communication with a consumer, if any, whether on paper
or by electronic means. Finally, the Dodd-Frank Act will
require the unique identifier to be included on “all loan
documents,” even though the S.A.F.E. Act and final rules do
not currently impose such a requirement; however, it is
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expected that a future rulemaking will provide details on
what constitutes “all loan documents” and when compliance
with this Dodd-Frank provision will be required. FIPCO® is
currently revising its credit application forms for the
requirements of the final rules, and will revise other
documents in the future, as warranted.
What Other Requirements Do the Final Rules Impose on
Agency-Regulated Financial Institutions?
In addition to the above, an Agency-regulated institution
that employs one or more mortgage loan originators must
adopt and follow written policies and procedures designed to
assure compliance with the final rules. These policies and
procedures must be in place by October 1, 2010; however,
they may need to be updated once details concerning the
Registry’s functionality are made known.
As is typically the case with policies and procedures, these
new policies and procedures must be appropriate to the
nature, size, complexity, and scope of the mortgage lending
activities of the institution, and apply only to those
employees acting within the scope of their employment at
the institution. At a minimum, the policies and procedures
must: (1) Establish a process for identifying which
employees of the institution are required to be registered
mortgage loan originators; (2) Require that all employees of
the institution who are mortgage loan originators be
informed of the registration requirements of the S.A.F.E.
Act and the final rules, and be trained on how to comply
with such requirements and procedures; (3) Establish
procedures to comply with the unique identifier
requirements discussed earlier; (4) Establish reasonable
procedures for confirming the adequacy and accuracy of
employee registrations, including updates and renewals, by
comparisons with its own records; (5) Establish reasonable
procedures and tracking systems for monitoring compliance
with registration and renewal requirements and procedures;
(6) Provide for independent testing for compliance with the
final rules to be conducted at least annually by institution
personnel or by an outside party; (7) Provide for appropriate
action in the case of any employee who fails to comply with
the registration requirements of the S.A.F.E. Act, the final
rules, or the institution’s related policies and procedures,
including prohibiting such employees from acting as
mortgage loan originators or other appropriate disciplinary
actions; (8) Establish a process for reviewing employee
criminal history background reports received pursuant to the
final rules, taking appropriate action consistent with
applicable Federal law, including section 19 of the Federal
Deposit Insurance Act and implementing regulations with
respect to these reports, and maintaining records of these
reports and actions taken with respect to applicable
employees; and (9) Establish procedures designed to ensure
that any third party with which the institution has
arrangements related to mortgage loan origination has
policies and procedures to comply with the S.A.F.E. Act,
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including appropriate licensing and/or registration of
individuals acting as mortgage loan originators.
Conclusion
The final rules impose a variety of requirements on both
mortgage loan originators and the Agency-regulated
institutions that employ them. While many of the
requirements cannot be satisfied until after the Registry is up
and running early next year, institutions should start
working on their policies and procedures now so that they
are in place by October 1, 2010. To learn more about all of
the requirements, review the final rules and other
information concerning federal registration on the NMLSR
Web site at: http://mortgage.nationwidelicensingsystem.org/
FEDREG/Pages/default.aspx. Institutions should check this
Web site regularly since it is periodically updated. In
addition, consider participating in the WBA S.A.F.E. Act:
Registration of Mortgage Loan Originators Webinar on
September 9. More information concerning this webinar
may be found at: www.wisbank.com.

Summary of Recently Enacted State
Legislation – Part Four
Notice No. 2010-14
This is the fourth article in a series related to state legislation
passed into law this 2009-2010 legislative session affecting
the banking industry. The other three articles appeared in the
April, May and June editions of WBA Compliance Journal.
Due to the volume of new laws passed this session, there
will be a fifth (and final) article in the September edition of
WBA Compliance Journal. The following article provides a
summary of several miscellaneous new state laws.
Use of SSNs
2009 Wisconsin Act 347, which went into effect May 28,
2010, prohibits the Department of Financial Institutions
(DFI) from recording in its corporate registration
information system any instrument that contains the social
security number (SSN) of an individual. If DFI is presented
with an instrument for recording in that system containing
an individual’s SSN, DFI may, prior to recording the
instrument, or upon discovery of a recorded instrument
containing an individual’s SSN, move or obscure characters
from the SSN such that the number is not discernable on the
instrument. If DFI records an instrument in the system that
contains the complete SSN of an individual, the instrument
drafter is liable to the individual for any actual damages
resulting from the instrument being recorded. In addition to
applying these provisions to the DFI corporate registration
information system, Act 347 makes similar changes to ch.
409, Stats., related to secured transactions and financing
statements filed under the Uniform Commercial Code. A
copy of Act 347 may be found at http://
www.legis.state.wi.us/2009/data/acts/09Act347.pdf.

Real estate liens
A number of changes were made relating to real estate liens
and titles as part of 2009 Wisconsin Act 348, which took
effect on May 28, 2010. The first involves correction
instruments. Act 348 provides that an instrument correcting
a previously recorded conveyance is entitled to be recorded
in the office of the Register of Deeds in the county in which
the conveyance is recorded. The instrument must include
one or more of several enumerated items, including
correction of a legal description; addition, correction, or
clarification of information other than a legal description,
including, for example, a party’s name or the tax parcel
number; the addition of an acknowledgment or
authentication; the disclaimer by a grantee under a deed of
that party’s interest in the real property that is the subject of
the deed; or the addition of a mortgagee’s consent or
subordination. The Act specifies who must sign a correction
instrument, with differences depending on the nature of the
correction being made. The correction instrument must be
acknowledged or authenticated as provided in the statutes
and must include the document number of the conveyance,
the names of the grantor and grantee, and, if given on the
conveyance, the volume and page numbers. Correction
instruments executed before May 28, 2010 are not rendered
ineffective by reason of the instrument’s failure to recite that
the person making the instrument had the knowledge or
capacity required under the new statute. The record of a
correction instrument that complies with the new statute, or
a certified copy of the record, is prima facie evidence of the
facts stated in the instrument.
The second change relates to commercial real estate broker’s
liens. If a real estate broker has earned a commission with
respect to sale of commercial real estate or compensation for
lease or management of commercial real estate, the broker
has a lien for the unpaid amount of the commission or
compensation against the commercial real estate. Prior to
Act 348, certain notices of an intent to claim a lien must be
provided to the person owing the commission or
compensation within specified time periods and, in the case
of a commission, must be recorded with the Register of
Deeds. Act 348 changes the reference from “notice of intent
to claim a lien” to “notice of interest.” Act 348 amends
certain timing requirements to provide that in the case of
such a lien, the lien must be filed with the Register of Deeds
no later than 30 days after the date that the conveyance
documents are recorded. The lien is perfected when the
broker records it. The Act also provides that to claim a lien,
the broker must notify the person who owes the commission
or compensation in writing of the right to claim a lien. The
broker must include the notice in the commercial real estate
listing contract, commercial real estate buyer agreement,
tenant representation agreement, or written agreement for
the lease or management of commercial real estate. The
notice must be substantially in the form specified in the
statutes. A copy of Act 348 may be found at http://
www.legis.state.wi.us/2009/data/acts/09Act348.pdf.
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including appropriate licensing and/or registration of
individuals acting as mortgage loan originators.
Conclusion
The final rules impose a variety of requirements on both
mortgage loan originators and the Agency-regulated
institutions that employ them. While many of the
requirements cannot be satisfied until after the Registry is up
and running early next year, institutions should start
working on their policies and procedures now so that they
are in place by October 1, 2010. To learn more about all of
the requirements, review the final rules and other
information concerning federal registration on the NMLSR
Web site at: http://mortgage.nationwidelicensingsystem.org/
FEDREG/Pages/default.aspx. Institutions should check this
Web site regularly since it is periodically updated. In
addition, consider participating in the WBA S.A.F.E. Act:
Registration of Mortgage Loan Originators Webinar on
September 9. More information concerning this webinar
may be found at: www.wisbank.com.

Summary of Recently Enacted State
Legislation – Part Four
Notice No. 2010-14
This is the fourth article in a series related to state legislation
passed into law this 2009-2010 legislative session affecting
the banking industry. The other three articles appeared in the
April, May and June editions of WBA Compliance Journal.
Due to the volume of new laws passed this session, there
will be a fifth (and final) article in the September edition of
WBA Compliance Journal. The following article provides a
summary of several miscellaneous new state laws.
Use of SSNs
2009 Wisconsin Act 347, which went into effect May 28,
2010, prohibits the Department of Financial Institutions
(DFI) from recording in its corporate registration
information system any instrument that contains the social
security number (SSN) of an individual. If DFI is presented
with an instrument for recording in that system containing
an individual’s SSN, DFI may, prior to recording the
instrument, or upon discovery of a recorded instrument
containing an individual’s SSN, move or obscure characters
from the SSN such that the number is not discernable on the
instrument. If DFI records an instrument in the system that
contains the complete SSN of an individual, the instrument
drafter is liable to the individual for any actual damages
resulting from the instrument being recorded. In addition to
applying these provisions to the DFI corporate registration
information system, Act 347 makes similar changes to ch.
409, Stats., related to secured transactions and financing
statements filed under the Uniform Commercial Code. A
copy of Act 347 may be found at http://
www.legis.state.wi.us/2009/data/acts/09Act347.pdf.

Real estate liens
A number of changes were made relating to real estate liens
and titles as part of 2009 Wisconsin Act 348, which took
effect on May 28, 2010. The first involves correction
instruments. Act 348 provides that an instrument correcting
a previously recorded conveyance is entitled to be recorded
in the office of the Register of Deeds in the county in which
the conveyance is recorded. The instrument must include
one or more of several enumerated items, including
correction of a legal description; addition, correction, or
clarification of information other than a legal description,
including, for example, a party’s name or the tax parcel
number; the addition of an acknowledgment or
authentication; the disclaimer by a grantee under a deed of
that party’s interest in the real property that is the subject of
the deed; or the addition of a mortgagee’s consent or
subordination. The Act specifies who must sign a correction
instrument, with differences depending on the nature of the
correction being made. The correction instrument must be
acknowledged or authenticated as provided in the statutes
and must include the document number of the conveyance,
the names of the grantor and grantee, and, if given on the
conveyance, the volume and page numbers. Correction
instruments executed before May 28, 2010 are not rendered
ineffective by reason of the instrument’s failure to recite that
the person making the instrument had the knowledge or
capacity required under the new statute. The record of a
correction instrument that complies with the new statute, or
a certified copy of the record, is prima facie evidence of the
facts stated in the instrument.
The second change relates to commercial real estate broker’s
liens. If a real estate broker has earned a commission with
respect to sale of commercial real estate or compensation for
lease or management of commercial real estate, the broker
has a lien for the unpaid amount of the commission or
compensation against the commercial real estate. Prior to
Act 348, certain notices of an intent to claim a lien must be
provided to the person owing the commission or
compensation within specified time periods and, in the case
of a commission, must be recorded with the Register of
Deeds. Act 348 changes the reference from “notice of intent
to claim a lien” to “notice of interest.” Act 348 amends
certain timing requirements to provide that in the case of
such a lien, the lien must be filed with the Register of Deeds
no later than 30 days after the date that the conveyance
documents are recorded. The lien is perfected when the
broker records it. The Act also provides that to claim a lien,
the broker must notify the person who owes the commission
or compensation in writing of the right to claim a lien. The
broker must include the notice in the commercial real estate
listing contract, commercial real estate buyer agreement,
tenant representation agreement, or written agreement for
the lease or management of commercial real estate. The
notice must be substantially in the form specified in the
statutes. A copy of Act 348 may be found at http://
www.legis.state.wi.us/2009/data/acts/09Act348.pdf.
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Read “Special Focus” for articles on federal risk-based pricing rules and new state laws. Next, check “Regulatory Spotlight”
for guidance on reverse mortgages and information on FDIC deposit insurance. Finally, turn to “Compliance Notes” for
reminders on several regulatory changes effective on October 1, 2010.

SPECIAL FOCUS
Risk-Based Pricing Final Rule Effective
January 1, 2011
Notice 2010-15
Background
The Board of Governors of the Federal Reserve System
(FRB) and the Federal Trade Commission (FTC),
(collectively, the Agencies), jointly issued a risk-based
pricing final rule that is effective January 1, 2011. The
final rule implemented Section 311 of the Fair and Accurate
Credit Transactions Act (FACT Act) which, in turn,
amended the Fair Credit Reporting Act (FCRA) by adding
new Section 615(h). Generally, the final rule requires a
creditor to provide a consumer with a notice when the
creditor, based in whole or in part on a consumer report,
provides credit to the consumer on terms that are less
favorable than the most favorable terms the creditor
provides to other consumers. There are certain exceptions to
the final rule. This article will provide a brief overview of
many requirements of the final rule, but will not cover
every provision, such as those specifically applicable to
credit cards, credit sales or automobile lending transactions.
Coverage of the Rule
The final rule applies to any person who uses a consumer
report in connection with an application for, or a grant,
extension, or other provision of, credit to a consumer that is
primarily for personal, family, or household purposes and,
based in whole or in part on the consumer report, provides
credit to the consumer on material terms that are materially
less favorable than the most favorable material terms
available to a substantial proportion of consumers from or
through that person. Note that if the primary purpose of the
credit is other than personal, family, or household, then the
rule does not apply.
The meaning of “material terms” varies slightly depending
upon whether the credit is closed-end or open-end. In the
case of closed-end credit, it is the annual percentage rate
(APR) required to be disclosed under Regulation Z prior to
consummation. In the case of open-end credit other than a
credit card, it is the APR that must be disclosed under
Regulation Z other than any initially discounted rate,
penalty rate, or a fixed APR option for a home equity line

of credit. And, in the case of credit for which there is no
APR, it is the financial term that varies, based on
information from the consumer report, which has the most
significant impact on the consumer, such as a difference in
a fee or down payment requirement.
The final rule also provides a definition for “materially less
favorable”. It means that the terms provided to the
consumer differ from the terms provided to another
consumer such that the cost of the credit to the first
consumer would be significantly greater than the cost to the
other consumer. Factors relevant to this determination
include the type of credit product, the term of the extension
of credit, if any, and the extent of the difference between
the material terms provided to the two consumers.
The final rule does not provide a definition of “substantial
proportion”; however, in the rule’s preamble the Agencies
state that each institution must make its own determination.
The Agencies further state that they expect an institution
will consider a “substantial proportion” as constituting more
than a de minimis percentage, but that may or may not
represent a majority.
Risk-Based Pricing Notice Requirement
Subject to certain helpful exceptions discussed later in this
article, the final rule requires a creditor to provide a
consumer with a risk-based pricing notice when the
creditor, based in whole or in part on a consumer report,
provides credit to the consumer on material terms that are
materially less favorable than the most favorable terms the
creditor provides to a substantial proportion of other
consumers.
The risk-based pricing notice must contain the following
information: (1) A statement that a consumer report (or
credit report) includes information about the consumer’s
credit history and the type of information included in that
history; (2) A statement that the terms offered, such as the
annual percentage rate, have been set based on information
from a consumer report; (3) A statement that the terms
offered may be less favorable than the terms offered to
consumers with better credit histories; (4) A statement that
the consumer is encouraged to verify the accuracy of the
information contained in the consumer report and has the
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right to dispute any inaccurate information in the report; (5)
The identity of each consumer reporting agency that
furnished a consumer report that was used; (6) A statement
that federal law gives the consumer the right to obtain a
copy of a consumer report from the consumer reporting
agency or agencies identified in the notice without charge
for 60 days after receipt of the notice; (7) A statement
informing the consumer how to obtain a consumer report
from the consumer reporting agency or agencies identified
in the notice and providing contact information (including a
toll-free telephone number, where applicable) specified by
the consumer reporting agency or agencies; and (8) A
statement directing consumers to the websites of the FRB
and FTC to obtain more information about consumer
reports.
The notice must generally be provided before
consummation of the transaction (or first transaction for
open-end credit) but not earlier than the time approval of
the application for credit is communicated to the consumer.
The final rule also requires a risk-based pricing notice be
provided to a consumer when the creditor reviews the
consumer’s existing credit account (referred to as an
“account review”) and increases the APR on the account,
based in whole or in part on a consumer report. The
contents of this notice is the same as above except that
instead of the information described in (2) and (3) above,
this notice must contain: (1) A statement that the person has
conducted a review of the account using information from a
consumer report; and (2) A statement that as a result of the
account review, the annual percentage rate on the account
has been increased based on information from a consumer
report. This notice must be provided at the time the APR
increase is communicated to the consumer, or if no notice
of the increase is provided prior to the effective date of the
increase (to the extent permitted by law), no later than five
days after the effective date of the increase.
Generally, these various notices must be clear and
conspicuous, segregated from other information provided to
the consumer, and may be provided orally, in writing or
electronically. Model notices are provided in Appendix H
of the rule.

Determining Which Consumers Receive a Risk-Based
Pricing Notice
There are three methods by which a creditor may determine
to whom a risk-based notice must be provided: (1) Case-bycase direct comparison; (2) Credit score proxy method; or
(3) Tiered pricing method. Each will be briefly discussed
below.
First, under the direct comparison method, the creditor
compares material terms offered to each consumer to
material terms offered to other consumers for a “specific
type of credit product”. A specific type of credit product
means one or more credit products with similar features that
are designed for similar purposes. The risk-based pricing
notice is provided to a consumer who receives materially
less favorable terms than a substantial proportion of other
consumers.
Second, under the credit score proxy method, the creditor
determines a “cutoff” score, that represents the point where
approximately 40 percent of consumers to which the
creditor grants credit have higher credit scores and
approximately 60 percent of consumers to which the
creditor grants credit have lower credit scores. Consumer’s
with a credit score lower than the cutoff score would
receive the risk-based pricing notice. In the case where
credit is granted on the most favorable terms to more than
40 percent of consumers, at the creditor’s option, it may set
its cutoff score at a point where the approximate percentage
of consumers who historically have been granted credit on
terms that are not the most favorable would receive the riskbased pricing notice.
In determining its cutoff score the creditor must either use,
as applicable, the: (1) Sampling approach, which requires
the creditor to consider the credit scores of all or a
representative sample of consumers to whom it grants credit
for a specific type of credit; or (2) Secondary source
approach, which allows the cutoff score to be derived from
market research or third-party sources for a specific type of
credit product when the creditor is a new entrant into the
credit business, is introducing a new credit product, or starts
using risk-based pricing in connection with credit products
it currently offers.
Cutoff scores must be recalculated no less than every two
years when using the sampling approach and, in the case of
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the secondary source approach, within one year after using
a cutoff score derived from such approach. In addition,
when a creditor uses the credit score proxy method and uses
two or more scores in setting material terms, it must
determine its cutoff score using the same method it uses to
evaluate multiple scores when making credit decisions.
Finally, when a creditor uses the credit score proxy method
and extends credit to a consumer for whom a credit score is
not available, the creditor must assume the consumer
receives credit on material terms other than the most
favorable terms provided to other consumers, and thus,
must provide the consumer with a risk-based pricing notice.
Finally, under the tiered pricing method, the creditor sets
terms of credit by placing the consumer within one of a
discrete number of pricing tiers for a specific type of credit
product, based in whole or in part on a consumer report. If
the creditor has four or fewer tiers, the risk-based pricing
notice must be provided to each consumer to whom it grants
credit who is not placed in the top tier (lowest-price tier). If
the creditor has five or more tiers, the notice must be
provided to each consumer who is not placed in the top two
tiers and any other tier that, together with the top tiers,
comprise no less than the top 30 percent but not more than
40 percent of the total number of tiers.
Exceptions
There are several exceptions to the risk-based pricing notice
requirements. First, the creditor is not required to provide a
risk-based pricing notice when a consumer applies for a
specific material term(s) and is granted the specific material
term(s).
Second, the creditor is not required to provide a risk-based
pricing notice when the creditor provides an adverse action
notice under FCRA, to the consumer.
Third, the creditor is not required to provide a risk-based
pricing notice when it obtains a consumer report that is a
prescreened list and uses the report to make a firm offer of
credit.
Fourth, the creditor is not required to provide a risk-based
pricing notice if, in connection with a consumer’s request
for credit secured by one-to-four family residential real
property, the creditor provides each such consumer with a
different notice (sometimes referred to as an “Exception
Notice”) which contains the following information: (1) A
statement that a consumer report (or credit report) is a
record of the consumer’s credit history and includes
information about whether the consumer pays his or her
obligations on time and how much the consumer owes to
creditors; (2) A statement that a credit score is a number
that takes into account information in a consumer report and
that a credit score can change over time to reflect changes
in the consumer’s credit history; (3) A statement that the
consumer’s credit score can affect whether the consumer
can obtain credit and what the cost of that credit will be; (4)
The information required to be disclosed to the consumer
pursuant to section 609(g) of FCRA (notice to home loan
applicant and other credit score information); (5) The

distribution of credit scores among consumers who are
scored under the same scoring model that is used to generate
the consumer’s credit score using the same scale as that of
the credit score that is provided to the consumer, presented
in either: (A) a clear and readily understandable statement
informing the consumer how his or her credit score
compares to the scores of other consumers; or (B) in the
form of a bar graph containing a minimum of six bars that
illustrates the percentage of consumers with credit scores
within the range of scores reflected in each bar or by other
clear and readily understandable graphical means. (Use of a
graph or statement obtained from the person providing the
credit score that meets the requirements of this paragraph is
deemed to comply with this requirement.); (6) A statement
that the consumer is encouraged to verify the accuracy of the
information contained in the consumer report and has the
right to dispute any inaccurate information in the report; (7)
A statement that federal law gives the consumer the right to
obtain copies of his or her consumer reports directly from
the consumer reporting agencies, including a free report
from each of the nationwide consumer reporting agencies
once during any 12-month period; (8) Contact information
for the centralized source from which consumers may obtain
their free annual consumer reports; and (9) A statement
directing consumers to the websites of the FRB and FTC to
obtain more information about consumer reports.
Fifth, the creditor is not required to provide a risk-based
pricing notice if, in connection with a consumer’s request
for credit other than credit secured by one-to-four family
residential real property, the creditor provides each such
consumer with a different notice (also referred to as an
“Exception Notice”) which contains the following
information: (1) A statement that a consumer report (or
credit report) is a record of the consumer’s credit history and
includes information about whether the consumer pays his
or her obligations on time and how much the consumer owes
to creditors; (2) A statement that a credit score is a number
that takes into account information in a consumer report and
that a credit score can change over time to reflect changes in
the consumer’s credit history; (3) A statement that the
consumer’s credit score can affect whether the consumer can
obtain credit and what the cost of that credit will be; (4) The
current credit score of the consumer or the most recent credit
score of the consumer that was previously calculated by the
consumer reporting agency for a purpose related to the
extension of credit; (5) The range of possible credit scores
under the model used to generate the credit score; (6) The
distribution of credit scores among consumers who are
scored under the same scoring model that is used to generate
the consumer’s credit score using the same scale as that of
the credit score that is provided to the consumer, presented
in either: (A) a clear and readily understandable statement
informing the consumer how his or her credit score
compares to the scores of other consumers; or (B) the form
of a bar graph containing a minimum of six bars that
illustrates the percentage of consumers with credit scores
within the range of scores reflected in each bar, or by other
clear and readily understandable graphical means. (Use of a
graph or statement obtained from the person providing the
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credit score that meets the requirements of this paragraph is
deemed to comply with this requirement.); (7) The date on
which the credit score was created; (8) The name of the
consumer reporting agency or other person that provided the
credit score; (9) A statement that the consumer is
encouraged to verify the accuracy of the information
contained in the consumer report and has the right to dispute
any inaccurate information in the report; (10) A statement
that federal law gives the consumer the right to obtain copies
of his or her consumer reports directly from the consumer
reporting agencies, including a free report from each of the
nationwide consumer reporting agencies once during any
12-month period; (11) Contact information for the
centralized source from which consumers may obtain their
free annual consumer reports; and (12) A statement directing
consumers to the websites of the FRB and FTC to obtain
more information about consumer reports.
In connection with either exception notice, creditors must
understand that such notice is provided to each consumer
who applies for a credit product for which the creditor uses
risk-based pricing, not just those consumers who would
otherwise receive a risk-based pricing notice. In addition,
when a creditor obtains multiple credit scores and uses only
one of those scores in setting material terms, the score used
is the score to be disclosed in the “Your credit score” section
of the applicable exception notice. If, on the other hand, the
creditor uses more than one of the multiple scores in setting
material terms, the creditor may disclose any of the scores
used in setting the material terms.
Both types of exception notices described above must be
clear and conspicuous, provided in a form the consumer can
keep, segregated from other information provided to the
consumer, and provided as soon as reasonably practicable,
but in any event before consummation in a closed-end
transaction or before the first transaction is made under an
open-end credit plan. Models of both exception notices are
provided in Appendix H of the rule.
Finally, it should be noted that there is no exception notice
available for an “account review”, as briefly mentioned
earlier. Thus, if a creditor conducts a review of a consumer’s
account and, based in whole or in part on a consumer report,
increases the APR on the account, the creditor must provide
a risk-based pricing notice to each affected consumer and
cannot provide an “exception notice”. In providing this
account-review risk-based notice, it simply does not matter
whether or not the consumer previously received a riskbased pricing notice or an exception notice.
Credit Score Not Available
A creditor is not required to provide a risk-based pricing
notice to a consumer if the creditor: (1) Regularly obtains
credit scores from a consumer reporting agency and
provides exception notices to consumers, but a credit score
is not available for the consumer from the consumer
reporting agency the creditor regularly uses; (2) Does not
obtain a credit score from another consumer reporting
agency in connection with granting, extending, or providing
credit to the consumer; and (3) Provides to the consumer a
4  September 2010

notice containing the following: (A) a statement that a
consumer report (or credit report) includes information
about the consumer’s credit history and the type of
information included in that history; (B) a statement that a
credit score is a number that takes into account information
in a consumer report and that a credit score can change over
time in response to changes in the consumer’s credit history;
(C) a statement that credit scores are important because
consumers with higher credit scores generally obtain more
favorable credit terms; (D) a statement that not having a
credit score can affect whether the consumer can obtain
credit and what the cost of that credit will be; (E) a
statement that a credit score about the consumer was not
available from a consumer reporting agency, which must be
identified by name, generally due to insufficient information
regarding the consumer’s credit history; (F) a statement that
the consumer is encouraged to verify the accuracy of the
information contained in the consumer report and has the
right to dispute any inaccurate information in the consumer
report; (G) a statement that federal law gives the consumer
the right to obtain copies of his or her consumer reports
directly from the consumer reporting agencies, including a
free consumer report from each of the nationwide consumer
reporting agencies once during any 12-month period; (H) the
contact information for the centralized source from which
consumers may obtain their free annual consumer reports;
and (I) a statement directing consumers to the websites of
the FRB and FTC to obtain more information about
consumer reports.
As is generally the case with many of the other notices
described in this article, this notice must be clear and
conspicuous, provided in a form the consumer can keep,
segregated from other information provided to the
consumer, and provided as soon as reasonably practicable,
but in any event before consummation in a closed-end
transaction or before the first transaction is made under an
open-end credit plan. A model notice is also provided in
Appendix H of the rule.
Rules of Construction
A consumer is entitled to no more than one risk-based
pricing notice or exception notice, as applicable, for each
grant of credit, except to the extent of an account review as
discussed earlier. In addition, any required notice under the
rule must be provided by the creditor to whom the obligation
is initially payable, even if the obligation is immediately
assigned to a third party. Finally, in a transaction involving
two or more consumers, a risk-based pricing notice must be
provided to each consumer, except that a single notice may
be provided to consumers who live at the same address if it
is addressed to all such consumers; however, in the case of
exception notices, each consumer must receive his or her
own notice regardless of whether the consumers live at the
same address.
Policies and Procedures
New Section 615(h) of FCRA, which mandated the
promulgation of this final rule, also mandates that creditors
establish reasonable policies and procedures to carry out
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these new requirements. While the final rule does not
provide any guidance on this, the policies and procedures
must nonetheless be in place by January 1, 2011.

primary purpose and mission the promotion of community
development primarily in a limited geographic area of this
state that is experiencing economic distress.

Conclusion
Financial institutions need to analyze their practices now to
determine if they engage in risk-based pricing, and if so,
how they will comply with the requirements of the final rule
in time for the January 1, 2011 effective date. Thus,
persons charged with this responsibility will need to read the
final rule which may be found at: http://
edocket.access.gpo.gov/2010/pdf/E9-30678.pdf. In addition,
The WBA How to Comply with the Risk-Based Pricing
Regulations Webinar is available either on-demand or on
CD. For more information on purchasing this helpful
program, contact WBA’s Gretchen Schweiger at 608/4411252 or gschweiger@wisbank.com or visit: http://
www.wisbank.com/Web/Education/SeminarsWorkshops/
tabid/102/Default.aspx. Finally, the various forms described
in this article will be included in the FIPCO® Financial
Link® Mortgage and Loan software products prior to the
effective date of the final rule.

A participating bank may enroll a loan in the program only
if the CAP administrator approves the enrollment of the loan
after reviewing an application submitted by the bank. If a
loan is approved for enrollment in the program, the
borrower, the participating bank and the CAP program each
contribute a specified amount, referred to as a “premium,” to
the reserve pool account held by the bank. The amount of
the premium contributed by the borrower and the bank is
determined by the bank, but may not be less than 1.5% or
more than 3.5% of the principal amount of the loan to be
covered under the program. The CAP administrator must
contribute a premium in an amount not less than 100% or
more than 150% of the total combined premium paid by the
borrower and the bank.

Summary of Recently Enacted State
Legislation – Part Five
Notice No. 2010-16
This is the fifth, and final, article in a series related to state
legislation passed into law this 2009-2010 legislative session
affecting the banking industry. The other four articles
appeared in the April, May, June and August editions of
WBA Compliance Journal. The following article provides a
summary of several miscellaneous new state laws that
directly or indirectly affect the banking industry.
Creation of a statewide capital access program
2009 Wisconsin Act 268, which generally went into effect
May 25, 2010, appropriates $350,000 general purpose
revenue (GPR) to the Department of Commerce
(Commerce) and directs Commerce to award grants from the
appropriation to the Wisconsin Business Development
Finance Corporation (WBD) for the purpose of funding a
capital access program (CAP).
Under a CAP program, grant funding and matching funds
are used to establish reserve pools to reduce the risk to
lenders for loans to small- and medium-sized businesses and
local nonprofit agencies. These reserve pools enable lenders
to make loans to borrowers for which financing might not
otherwise be available due to the borrowers’ lack of
adequate collateral, net worth, or credit history. The Act
directs Commerce to enter into an agreement with the WBD
that specifies the uses of the grant proceeds, and to establish
reporting and auditing requirements.
The following types of lenders may participate in the
program: (1) A financial institution regulated by this state or
by the United States that is in good standing with regulatory
authorities; and (2) An entity that has an existing portfolio of
revolving loans to small businesses and that has as its

Each participating bank must establish an account that
contains all of the premiums, and interest accrued on those
premiums, from all loans made under the CAP program by
that participating bank. A reserve pool account may also
contain premiums, and interest accrued, under the CAP
program administered by the Milwaukee Economic
Development Corporation, if the bank also participates in
that program. Funds contributed to the account under the
CAP program may only be withdrawn for use by the bank to
cover a loss on a loan that is enrolled in the CAP program.
All withdrawals must be approved by the administrator. A
bank must reimburse the administrator for any funds, less
out-of-pocket expenses, paid to the bank from its reserve
funds that are later recovered by the bank. Each bank must
file a report with the administrator, at times requested by the
administrator, listing the outstanding balance for each loan
enrolled by the bank in the program. Upon notice to a bank,
the administrator may inspect the records and files of the
bank relating to any enrolled or charged-off loan. WBD may
withdraw up to 50% of the interest component of reserve
funds and may use the monies withdrawn to promote the
program and to contract with a third party to administer the
program.
The Act defines eligible borrowers under the program to be
any organization or enterprise, operated for-profit or not-forprofit, which fulfills all of the following conditions: (1)It is
authorized to do business in this state. (2) It does not sell
alcohol beverages, as defined in s. 125.02 (1) Stats.; and (3)
It is not an executive officer, director, or principal
shareholder of a participating bank, a member of the
immediate family of an executive officer, director, or
principal shareholder of a participating bank, or an
organization or enterprise controlled by any of those
individuals.
An “eligible project” is defined under the Act to mean any
business purpose in this state other than construction or
purchase of residential housing or passive real estate
investment.
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these new requirements. While the final rule does not
provide any guidance on this, the policies and procedures
must nonetheless be in place by January 1, 2011.

primary purpose and mission the promotion of community
development primarily in a limited geographic area of this
state that is experiencing economic distress.

Conclusion
Financial institutions need to analyze their practices now to
determine if they engage in risk-based pricing, and if so,
how they will comply with the requirements of the final rule
in time for the January 1, 2011 effective date. Thus,
persons charged with this responsibility will need to read the
final rule which may be found at: http://
edocket.access.gpo.gov/2010/pdf/E9-30678.pdf. In addition,
The WBA How to Comply with the Risk-Based Pricing
Regulations Webinar is available either on-demand or on
CD. For more information on purchasing this helpful
program, contact WBA’s Gretchen Schweiger at 608/4411252 or gschweiger@wisbank.com or visit: http://
www.wisbank.com/Web/Education/SeminarsWorkshops/
tabid/102/Default.aspx. Finally, the various forms described
in this article will be included in the FIPCO® Financial
Link® Mortgage and Loan software products prior to the
effective date of the final rule.

A participating bank may enroll a loan in the program only
if the CAP administrator approves the enrollment of the loan
after reviewing an application submitted by the bank. If a
loan is approved for enrollment in the program, the
borrower, the participating bank and the CAP program each
contribute a specified amount, referred to as a “premium,” to
the reserve pool account held by the bank. The amount of
the premium contributed by the borrower and the bank is
determined by the bank, but may not be less than 1.5% or
more than 3.5% of the principal amount of the loan to be
covered under the program. The CAP administrator must
contribute a premium in an amount not less than 100% or
more than 150% of the total combined premium paid by the
borrower and the bank.

Summary of Recently Enacted State
Legislation – Part Five
Notice No. 2010-16
This is the fifth, and final, article in a series related to state
legislation passed into law this 2009-2010 legislative session
affecting the banking industry. The other four articles
appeared in the April, May, June and August editions of
WBA Compliance Journal. The following article provides a
summary of several miscellaneous new state laws that
directly or indirectly affect the banking industry.
Creation of a statewide capital access program
2009 Wisconsin Act 268, which generally went into effect
May 25, 2010, appropriates $350,000 general purpose
revenue (GPR) to the Department of Commerce
(Commerce) and directs Commerce to award grants from the
appropriation to the Wisconsin Business Development
Finance Corporation (WBD) for the purpose of funding a
capital access program (CAP).
Under a CAP program, grant funding and matching funds
are used to establish reserve pools to reduce the risk to
lenders for loans to small- and medium-sized businesses and
local nonprofit agencies. These reserve pools enable lenders
to make loans to borrowers for which financing might not
otherwise be available due to the borrowers’ lack of
adequate collateral, net worth, or credit history. The Act
directs Commerce to enter into an agreement with the WBD
that specifies the uses of the grant proceeds, and to establish
reporting and auditing requirements.
The following types of lenders may participate in the
program: (1) A financial institution regulated by this state or
by the United States that is in good standing with regulatory
authorities; and (2) An entity that has an existing portfolio of
revolving loans to small businesses and that has as its

Each participating bank must establish an account that
contains all of the premiums, and interest accrued on those
premiums, from all loans made under the CAP program by
that participating bank. A reserve pool account may also
contain premiums, and interest accrued, under the CAP
program administered by the Milwaukee Economic
Development Corporation, if the bank also participates in
that program. Funds contributed to the account under the
CAP program may only be withdrawn for use by the bank to
cover a loss on a loan that is enrolled in the CAP program.
All withdrawals must be approved by the administrator. A
bank must reimburse the administrator for any funds, less
out-of-pocket expenses, paid to the bank from its reserve
funds that are later recovered by the bank. Each bank must
file a report with the administrator, at times requested by the
administrator, listing the outstanding balance for each loan
enrolled by the bank in the program. Upon notice to a bank,
the administrator may inspect the records and files of the
bank relating to any enrolled or charged-off loan. WBD may
withdraw up to 50% of the interest component of reserve
funds and may use the monies withdrawn to promote the
program and to contract with a third party to administer the
program.
The Act defines eligible borrowers under the program to be
any organization or enterprise, operated for-profit or not-forprofit, which fulfills all of the following conditions: (1)It is
authorized to do business in this state. (2) It does not sell
alcohol beverages, as defined in s. 125.02 (1) Stats.; and (3)
It is not an executive officer, director, or principal
shareholder of a participating bank, a member of the
immediate family of an executive officer, director, or
principal shareholder of a participating bank, or an
organization or enterprise controlled by any of those
individuals.
An “eligible project” is defined under the Act to mean any
business purpose in this state other than construction or
purchase of residential housing or passive real estate
investment.
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The administrator must provide an interim report on the
effects of the program to the Governor and to the presiding
officer of each house of the Legislature by December 31,
2011. A comprehensive evaluation of the program must be
provided to the Governor and the presiding officer of each
house of the Legislature by June 30, 2013. A copy of Act
268 may be found at: http://www.legis.state.wi.us/2009/
data/acts/09Act268.pdf.
Mortgage originator licensing changes
Generally, under current law, the Department of Financial
Institutions (DFI) may issue or renew a mortgage loan
originator license only if the applicant satisfies certain
criteria. In particular, an applicant must demonstrate
financial responsibility, character, and general fitness as to
command the confidence of the community that the
applicant will operate honestly, fairly, and efficiently in
order for DFI to issue a mortgage loan originator license.
Under current law, an individual has shown that he or she
is not financially responsible if he or she has shown a
disregard in the management of his or her own financial
condition, including any of the following items: (1) Current
outstanding judgments other than those resulting from
medical expenses. (2) Current outstanding tax liens or other
government liens and filings; or (3)Within the past three
years, foreclosures or any pattern of seriously delinquent
accounts.
2009 Wisconsin Act 386, which took effect June 2, 2010,
modifies DFI’s licensure authority with regard to financial
responsibility to give the department permissive authority
to consider outstanding judgments, liens, and patterns of
delinquent accounts, in contrast to the mandatory
consideration of those items under current law. The Act
also deletes foreclosures from the list of items that indicate
an applicant is not financially responsible for purposes of

licensure as a mortgage loan originator. A copy of Act 386
may be found at http://www.legis.state.wi.us/2009/data/
acts/09Act386.pdf.
Public notice of property sales
2009 Wisconsin Act 325, which took effect May 27, 2010,
amends the law relating to the provision of public notice of a
sale of personal property or real estate on execution. Prior to
Act 325, the law provided that personal property could not
be sold to satisfy a debt unless 20 days notice of the sale had
been given by posting notices in three public places of the
town or municipality where the sale was to be conducted.
Act 325 provides that only one notice must be placed in one
public place of the town or municipality and if the county
where the sale is to be conducted maintains a website, by
posting a notice on the website. Further, if the town or
municipality where the sale is to be conducted maintains a
website, the town or municipality may also post a notice on
its website. The law prior to Act 325 also provided that the
sale of real estate to satisfy a debt was to be publicly
advertised by posting a written notice describing the real
estate to be sold within reasonable certainty in three public
places in the town or municipality where the real estate was
to be sold at least three weeks prior to the date of sale and
also in three public places of the town or municipality in
which the real estate was situated if the sale was to be held
in another location. Act 325 provides that the notice must be
posted in only one public place and, if the county where the
real estate is to be sold maintains a website, by posting a
notice on the website. Further, if the town or municipality
where the real estate is situated or is to be sold maintains a
website, the town or municipality may also post a notice on
its website. A copy of Act 325 may be found at http://
www.legis.state.wi.us/2009/data/acts/09Act325.pdf.

REGULATORY SPOTLIGHT
Agencies Issue Final Guidance on Reverse
Mortgage Products.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
Thrift Supervision (OTS), and National Credit Union
Administration (NCUA) (collectively, the Agencies) have
issued a final guidance entitled, Reverse Mortgage
Products: Guidance for Managing Compliance and
Reputation Risks (Guidance). The Agencies developed the
Guidance, in conjunction with the State Liaison Committee
of the Federal Financial Institutions Examination Council
(FFIEC), to address compliance and reputation risks
associated with reverse mortgages. Institutions are
expected to use the Guidance in their efforts to ensure that
their risk management and consumer protection practices
adequately address the compliance and reputation risks
6  September 2010

raised by reverse mortgage lending. The final guidance is
effective 10/18/2010. Comments on the Paperwork
Reduction Act burden estimates only are due 09/16/2010.
Copies of the final guidance may be obtained from WBA or
viewed at: http://edocket.access.gpo.gov/2010/pdf/201020286.pdf. Federal Register, Vol. 75, No. 158, 08/17/2010,
50801-50812.

Agencies Issue Correction to S.A.F.E. Act Final
Rule.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
Thrift Supervision (OTS), Farm Credit Administration
(FCA) and National Credit Union Administration (NCUA)
(collectively, the Agencies) have issued a correction to the
final rule that implements the Secure and Fair Enforcement
for Mortgage Licensing Act (S.A.F.E. Act) regarding the
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Read “Judicial Spotlight” for a troublesome case concerning livestock liens. Next, check “Regulatory Spotlight” for numerous
items regarding Regulation Z. Finally, turn to “Compliance Notes” for information on various guidance documents.

JUDICIAL SPOTLIGHT
Bank’s First Lien Perfected Security Interest
Loses To Secret Livestock Lien.
The Wisconsin Court of Appeals decided in a recent case
that the Bank’s perfected UCC security interest in livestock
loses to an unnoticed, unfiled, nonpublic lien held by Roger
Schuh who kept and pastured on his farm livestock owned
by Schuh Cattle Company, the Bank’s borrower. Roger
Schuh is the father of one of the members of Schuh Cattle
Company. Premier Community Bank v. Roger Schuh and
Schuh Cattle Company, LLC, Wisconsin Court of Appeals
(July 2010).
Schuh Cattle Company kept 14 head of cattle on Roger
Schuh’s farm and agreed to pay Roger Schuh $1.10 per day
per animal to pasture the livestock. Schuh Cattle Company
used the livestock it pastured on Roger Schuh’s farm as
collateral for a loan from the Bank. The Bank took a security
interest in the cattle and filed a UCC financing statement
with DFI. When Schuh Cattle Company defaulted, the Bank
demanded the livestock from Roger Schuh. Roger Schuh
refused, asserting a possessory lien on the livestock kept on
his farm for the unpaid fee to pasture the livestock. Roger
Schuh did not file a UCC financing statement with DFI.
One would have reasonably expected that Roger Schuh’s
“keeper lien” for pasturing and keeping the livestock owned
by Schuh Cattle Company would be an agricultural lien
under recent revisions to the Wisconsin Uniform
Commercial Code, and as such would be unperfected since
Roger Schuh did not file a UCC financing statement with
DFI. However, the Wisconsin Court of Appeals determined
otherwise and held that Roger Schuh had a “possessory lien”
in the livestock under Wisconsin Statutes §779.43(3), which
provides that a person “pasturing or keeping . . . animals . . .
shall have a lien thereon and may retain the possession
thereof for the amount due for the keep, support . . . and care
thereof until paid”, and as the holder of a possessory lien
had priority over the Bank’s security interest perfected by
filing under section 409.333(2).
The Wisconsin Bankers Association, which appeared in this
case in support of the Bank’s position, and the Bank did not
see it this way. The WBA and the Bank argued that under
recent amendments to Wisconsin’s Uniform Commercial

Code, a “keeper lien” is an agricultural lien under Wis.
Stats. §409.102(2b)(3) and as such had to be perfected by
filing a financing statement with DFI under section 409.310
(1). Under Wisconsin Statute §409.102(1)(b), an
“agricultural lien” is defined as an interest in livestock and
other farm products provided the effectiveness of the lien
does not depend on the person’s possession of the livestock.
An agricultural lien does not have priority over a Bank’s
security interest perfected by filing unless the agricultural
lienholder files a UCC financing statement with DFI.
The Wisconsin Court of Appeals hung its hat on an
exception to the priority of a security interest perfected by
filing for a “possessory lien” which is created by statute and
whose effectiveness depends on the person’s possession of
the goods. The WBA and the Bank argued that the “keeper
lien” statutes does not require possession of the livestock for
the lien to be effective. The “keeper lien” statute simply
states that the keeper “may” retain possession of the
livestock. The statute does not state that the keeper “shall”
retain possession of the livestock and therefore the WBA
and the Bank believe it is an agricultural lien and not a
possessory lien. The Wisconsin Court of Appeals
determined that possession was required for a keeper lien
under section 779.43(3) and therefore such a lien is a
“possessory lien” and as such has priority over a security
interest perfected by filing under section 409.333(2).
So, in Wisconsin a “keeper lien” for pasturing or keeping
animals for another person is deemed to be a “possessory
lien”, and as such has priority over a security interest in the
livestock perfected by filing. This is now the law of the land
in Wisconsin and Banks need to take it into consideration
when granting credit based upon what is believed by the
Bank to be a first lien security interest in livestock perfected
by filing.
Some of the practical issues banks should take into
consideration when taking a security interest in livestock
include the following:
1. Banks should keep in mind that a possessory “keeper
lien” could arise at any time before or after the
transaction with the Bank. The Bank should consider
adding to its security agreement a provision which
prohibits the pasturing or keeping of livestock by the
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borrower on any farm other than the borrower’s farm.
The WBA Farm Security Agreement contains a
covenant and promise by the borrower that the collateral
(including the livestock) will be kept at the address of
the borrower identified in the agreement, and requires
that such location not be changed without the prior
written consent of the Bank.
2. It is also important to keep in mind that even if the
borrower were to breach this covenant and pasture the
borrower’s livestock on the farm of another person, the
other person would still most likely have a possessory
lien for the unpaid pasturing fee which would beat the
Bank’s security interest perfected by filing under the
rule of this case.
3. If the livestock is pastured on a farm other than the farm
of the Bank’s borrower at the time of the transaction
between the Bank and the borrower, the Bank needs to
be aware that its security interest perfected by filing may
be subordinate to a secret “keeper lien” exercised at any
time by the person on whose farm the livestock is

pastured. If the livestock are pastured elsewhere, the
Bank should inquire about the arrangement and consider
requiring a subordination agreement or disclaimer from
the keeper of the livestock to the security interest held
by the Bank.
4. The Bank should monitor the situation as best it can
under the circumstances to minimize the likelihood that
a situation such as the one in this case may occur.
The WBA believes this decision undermines one of the
purposes of the recent revisions to the Wisconsin Uniform
Commercial Code, and that was to bring agricultural liens
within the scope of the Wisconsin Uniform Commercial
Code and to require the public filing of UCC financing
statements with DFI. These revisions to the Wisconsin
Uniform Commercial Code were intended in part to abolish
“secret agricultural liens.” Banks need to be aware of the
consequences of this case.
WBA wishes to thank Atty. John E. Knight, Partner,
Boardman Law Firm for providing this article.

REGULATORY SPOTLIGHT
Agencies Issue Joint Final Rule on CRA
Regulations.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
have issued a joint final rule, which revises the Agencies’
rules that implement the Community Reinvestment Act
(CRA). The final rule implements the statutory requirement
that the Agencies consider low-cost education loans
provided by the financial institution to low-income
borrowers as a factor when assessing an institution’s record
of meeting community credit needs. The final rule also
incorporates the statutory provision that allows the Agencies
to consider capital investment, loan participation, and other
ventures undertaken by nonminority-owned and nonwomenowned financial institutions in cooperation with minority-

and women-owned financial institutions and low-income
credit unions as a factor when assessing an institution’s
CRA record. The final rule is effective 11/03/2010. Copies
of the final rule may be obtained from WBA or viewed at:
http://edocket.access.gpo.gov/2010/pdf/2010-24737.pdf.
Federal Register, Vol. 75, No. 191, 10/04/2010, 6103561046.

Agencies Seek Comment on Call Report
Revisions.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
and Federal Deposit Insurance Corporation (FDIC)
(collectively, the Agencies) seek comment on a proposal to
extend, with revision, the Consolidated Reports of Condition
and Income (Call Report), which are currently improved
collections of information. At the end of the comment
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Read “Special Focus” for two time-sensitive articles concerning FDIC insurance for noninterest-bearing transaction accounts,
and new Regulation Z disclosures. Next, check “Regulatory Spotlight” for items on appraisal independence and FDIC
assessments. Finally, turn to “Compliance Notes” for the 2011 interest rate for required escrow accounts, and how to obtain
free WBA Toolkits for SAFE Act policies and procedures and FDIC insurance changes for noninterest-bearing transaction
accounts.

SPECIAL FOCUS
FDIC Issues Final Rule on Temporary
Unlimited Deposit Insurance Coverage for
Noninterest-Bearing Transaction Accounts.
Notice 2010-17
The Board of Directors of the Federal Deposit Insurance
Corporation (FDIC) approved a final rule on 11/09/2010, to
implement section 343 of the Dodd-Frank Act. Section 343
provides temporary unlimited deposit insurance coverage for
noninterest-bearing transaction accounts. This separate
coverage will become effective on 12/31/2010, and will end
on 12/31/2012. It applies to all FDIC insured depository
institutions (IDIs).
The final rule revises the FDIC’s deposit insurance
regulations to include noninterest-bearing transaction
accounts as a new temporary deposit insurance account
category. All funds held in such accounts are fully insured,
without limit, and this coverage is separate from, and in
addition to, the coverage provided to depositors for other
accounts at an insured depository institution.
Noninterest-bearing accounts, as defined in the Dodd-Frank
Act, include only traditional, noninterest-bearing demand
deposit (or checking) accounts that allow for an unlimited
number of transfers and withdrawals at any time, whether
held by a business, individual or other type of depositor.
The new temporary provision for unlimited coverage of
deposit insurance for noninterest-bearing transaction
accounts is similar to the FDIC’s Transaction Account
Guarantee Program (TAGP) but differs significantly in the
definition of “noninterest-bearing transaction account.” The
TAGP, which expires 12/31/2010, includes low-interest
NOW (negotiable order of withdrawal) accounts and Interest
on Lawyer Trust Accounts (IOLTAs). The final rule
expressly states that NOW and IOLTA accounts are not
covered under the Dodd-Frank Act definition of noninterestbearing transaction accounts and do not qualify for
temporary unlimited coverage.

The final rule includes disclosure and notice requirements as
part of the implementation of Section 343. The purpose of
these requirements is to ensure that depositors of IDIs are
aware of and understand what types of accounts will be
covered by this temporary deposit insurance coverage for
noninterest-bearing transaction accounts. The final rule
includes the following three such requirements, as more
fully described below: (1) IDIs must post a prescribed notice
in their main office, each branch and, if applicable, on their
Website; (2) IDIs currently participating in the TAGP must
notify NOW account depositors (that are currently protected
under the TAGP because of interest rate restrictions on those
accounts) and IOLTA depositors that, beginning
01/01/2011, those accounts no longer will be eligible for
unlimited protection; and (3) IDIs must notify customers
individually of any action they take to affect the deposit
insurance coverage of funds held in noninterest-bearing
transaction accounts.
1. Posted Notice.
No later than 12/31/2010, the final rule requires each IDI to
post, prominently, a copy of the following notice in the
lobby of its main office, in each domestic branch and, if it
offers Internet deposit services, on its Website:
NOTICE OF CHANGES IN TEMPORARY FDIC
INSURANCE COVERAGE FOR
TRANSACTION ACCOUNTS
All funds in a “noninterest-bearing transaction
account” are insured in full by the Federal
Deposit Insurance Corporation from December
31, 2010 through December 31, 2012. This
temporary unlimited coverage is in addition to,
and separate from, the coverage of at least
$250,000 available to depositors under the
FDIC’s general deposit insurance rules.
The term “noninterest-bearing transaction
account” includes a traditional checking
account or demand deposit account on which
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the insured depository institution pays no
interest. It does not include other accounts,
such as traditional checking or demand deposit
accounts that may earn interest, NOW
accounts, money-market deposit accounts, and
Interest on Lawyers Trust Accounts
(“IOLTAs”).
For more information about temporary FDIC
insurance coverage of transaction accounts,
visit www.fdic.gov.
2. Notice to depositors protected under the TAGP but not
under the Dodd-Frank provision.
As briefly discussed above, though 12/31/2010, low-interest
NOW accounts and all IOLTAs are protected in full at IDIs
participating in the TAGP. These accounts, however, are
not eligible for unlimited deposit insurance coverage under
the Dodd-Frank provision. Thus, starting 01/01/2011, all
NOW accounts and IOLTAs will be insured under the
general deposit insurance rules and will no longer be
eligible for unlimited protection. Because of the potential
depositor confusion about this change in the FDIC’s
treatment of NOWs and IOLTAs, the final rule requires
IDIs currently participating in the TAGP to provide
individual notices to depositors with NOW accounts
currently protected in full under the TAGP and IOLTAs
that those accounts will not be insured under the new
temporary insurance category for noninterest-bearing
transaction accounts. IDIs are required to provide such
notice to applicable depositors by mail no later than
12/31/2010. To comply with this requirement, IDIs may use
electronic mail for depositors who ordinarily receive
account information in this manner. The notice may be in
the form of a copy of the notice required to be posted in IDI
main offices, branches and on Websites.
As to joint accounts protected under the TAGP as of
12/31/2010, IDIs need only mail the notice to the address
designated on the account; (2) if depositors have more than
one affected account, one notice is sufficient if it identifies
all the applicable accounts; and (3) the notice mailed to
affected depositors may be in the form of the “posted”
notice described above.

3. Notice to sweep account and other depositors whose
coverage on noninterest-bearing transaction accounts is
affected by an IDI action.
Under the TAGP regulations, if an IDI offers an account
product in which funds are automatically transferred, or
“swept,” from a noninterest-bearing transaction account to
another account (such as a savings account) or bank product
that does not qualify as a noninterest-bearing transaction
account, it must inform those customers that, upon such
transfer, the funds will no longer be fully protected under
the TAGP. The final rule mandates IDIs to notify customers
of any action that affects the deposit insurance coverage of
their funds held in noninterest-bearing transaction accounts.
This notice requirement is intended primarily to apply when
IDIs begin paying interest on demand deposit accounts, as
will be permitted beginning 07/21/2011, under section 627
of the Dodd-Frank Act. Thus, under the final rule’s notice
requirements, if an IDI modifies the terms of its demand
deposit account agreement so that the account may pay
interest, the IDI must notify affected customers that the
account no longer will be eligible for full deposit insurance
coverage as a noninterest-bearing transaction account.
Though such notifications are mandatory, the final rule does
not impose specific requirements regarding the form of the
notice. Rather, the FDIC expects IDIs to act in a
commercially reasonable manner and to comply with
applicable state and federal laws and regulations in
informing depositors of changes to their account
agreements. Timing of the delivery of any applicable notice
will depend upon the particular account or arrangement and
the change(s) giving rise to the requirement to provide such
a notice.
The final rule will not affect FIPCO® documents at this
time. In addition, WBA has developed a free toolkit entitled
“FDIC Insurance Changes for Non Interest-bearing
Transaction Accounts” which is available from the WBA
Compliance Center at: www.wisbank.com/
compliancecenter. The toolkit includes a sample letter and
notices, along with more detailed information about the
final rule. The final rule is effective 12/31/2010. Copies of
the final rule may be obtained from WBA or viewed at:
http://edocket.access.gpo.gov/2010/pdf/2010-28627.pdf.
Federal Register, Vol. 75, No. 219, 11/15/2010, 6957769583.
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New Regulation Z Disclosures Coming for
Closed-End Credit Secured by Real Property
or Dwelling.
Notice 2010-18
Background
On September 24, 2010, the Board of Governors of the
Federal Reserve System (FRB) published an interim rule
affecting Regulation Z which is intended to implement
amendments made to the Truth in Lending Act (TILA) by
the Mortgage Disclosure Improvement Act of 2008 (MDIA)
concerning payment schedule information. The interim rule
applies to closed-end consumer credit transactions secured
by real property (regardless of whether such property is
improved) or a dwelling, (collectively referred to as
“covered transactions”), but excludes reverse mortgages
and loans secured by timeshares. If a creditor extends credit
that is a covered transaction, the creditor must disclose a
summary of interest rates and payments in its TILA
documents. This summary replaces the current payment
schedule disclosed in TILA documents for covered
transactions; however, the current payment schedule rather
than the new interest rate and payment summary will
continue to be disclosed in closed-end consumer credit
transactions that are not secured by real property or a
dwelling. In addition, the MDIA and interim rule require a
statement in TILA documents for covered transactions
which informs consumers that they are not guaranteed to be
able to refinance their loans in the future.
The interim rule was effective October 25, 2010, and
comments were due November 23, 2010. Compliance is
mandatory for applications received on and after January
30, 2011. This article will provide an overview of the
interim rule as it applies to amortizing loans, but will not
address the rule’s requirements pertaining to negative
amortization loans.
Purpose
The purpose of the interim rule is to implement the
provisions of the MDIA, which require creditors to disclose
examples of rates and payments to illustrate how they can
change over time. This is meant to improve the consumer’s
understanding of the risk of rate and payment increases
applicable to the consumer’s mortgage loan transaction. The
interim rule also implements the MDIA requirement to
make clear to the consumer that there is no guarantee that
the consumer will be able to refinance the loan to lower
interest rates or payments. Under the MDIA, the interest
rate and payment examples and no guarantee to refinance
disclosures apply only to variable rate transactions;
however, the interim rule broadened the scope of coverage
to include fixed rate transactions as well as variable rate
transactions.
Format
The summary of interest rates and periodic payments must
be in tabular format and labeled “INTEREST RATE AND
PAYMENT SUMMARY”. The table will have rows which
include applicable descriptions such as “interest rate”,

principal + interest payments, etc. The table must also have
no more than 5 columns with appropriate headings and
applicable information, be prominently placed and must use
at minimum a 10-point type size. The table cannot contain
any information other than what is permitted by the rule.
Finally, the table must contain formatting that is
substantially similar to the models provided in the rule.
Content of Disclosures for Amortizing Loans
The new table requires disclosure of interest rates and
corresponding payments at specified times. The general rule
is that whenever a specific rate must be disclosed, a
corresponding payment must also be disclosed. And, if the
rule requires a specific payment be disclosed, the
corresponding rate must likewise be disclosed. Yes, this
sounds redundant, but please read on. The number of
columns and information contained in the table will vary
based upon the terms and features of a given transaction. In
addition, there are special rules that apply when a covered
transaction has an initially discounted rate or balloon
payment. Clearly, there no longer is a one-size-fits-all type
of disclosure related to rates and payments for covered
transactions.
Rules For Disclosure of Interest Rates
The rules for disclosure of interest rates in the table can
generally be broken-down by rate type: (1) Fixed rate; or (2)
Adjustable rate or step rate.
For a fixed-rate loan with no scheduled payment increases,
the creditor must disclose the interest rate that applies at
consummation. However, in cases where a fixed rate loan in
fact has a scheduled payment increase, the interest rate must
be disclosed with each payment increase and the date of
each increase, even though the interest rate does not change.
For more information on payments that increase without
regard to a rate change, please see the “Rules for Disclosure
of Payments” section below.
For an adjustable or step rate loan, more than one interest
rate will always be disclosed. First, the creditor must
disclose the interest rate at consummation and time period
until first rate adjustment may occur, in a column, labeled
“Introductory Rate and Monthly Payment”. If payment
frequency is not monthly, the applicable payment frequency
is used in place of monthly.
Second, except as provided below, the creditor must disclose
the maximum interest rate that may apply during the first 5
years after consummation and the earliest date when that
rate may apply, in a column labeled “Maximum Rate during
First Five Years”. For an adjustable rate, the creditor must
take into account any interest rate caps when disclosing the
maximum rate during the first 5 years and the earliest date
that the adjustment will happen (even if that date is not the
first adjustment date). For step-rate, the creditor must
disclose the rate that will apply after consummation.
Third, the creditor must disclose the maximum interest rate
that may apply during the life of the loan and the earliest
date when that rate may apply, in a column labeled
November 2010  3
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“Maximum Ever”. Note that if the interest rate may reach
the maximum possible rate within the first five years of the
loan, the creditor must disclose the rate as the “Maximum
Ever” and would not include a column labeled “Maximum
Rate during First Five Years.”
Fourth, as mentioned earlier, where payment increases will
not coincide with an interest rate adjustment, the creditor
must include a column that discloses the interest rate that
would apply at the time the adjustment is scheduled to
occur, and the date on which the increased payment would
occur. Please see the “Rules for Disclosure of Payments”
section below.
Finally, if an adjustable rate loan has an initially discounted
rate, a statement must be included below the table which
requires the disclosure of the introductory rate, how long it
will last, and that the rate will increase at the first scheduled
adjustment to the fully-indexed rate that would have applied
at consummation, even if market rates do not change. (It
should be noted that this creates a bit of a conundrum for
which clarification is needed, since the rate will not adjust to
the fully-indexed rate if the discount is greater than a
periodic rate cap.) The rule has specific model verbiage that
must be used for this disclosure.
Rules for Disclosure of Payments
The disclosure rules for payments can, to some extent be
broken-down by the types of payments required under the
terms of the loan. The two categories provided in the rule
are: (1) Loans where all payments are applied to principal
and interest; or (2) Loans where at least some of the
payments are applied solely to interest.
Before describing the specifics for each of these two types
of loans, keep in mind that the following applies to both.
First, the creditor must disclose the periodic payment that
corresponds to each interest rate that must be disclosed in
the table. The “corresponding periodic payment” is the
regular payment for each such rate, without regard to any
final payment that differs from others because of rounding
of periodic payments to account for payment amounts,
including fractions of cents. Second, the format of payment
disclosures varies depending on whether or not all regular
periodic payment amounts will include principal and
interest, and whether or not there will be an escrow account
or mortgage insurance.
For loans where all payments are applied to principal and
interest payments, the creditor must disclose the
corresponding periodic principal and interest payment in an
applicable column(s), with a row labeled “Principal and
Interest”, for each interest rate that must be disclosed.
In addition and as briefly mentioned in the “Rules for
Disclosure of Interest Rates” section above, if a periodic
payment may increase without regard to an interest rate
adjustment, the payment corresponding to the first such
increase and the earliest date the increase could occur must
also be disclosed, in a column labeled “First Adjustment”
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for an adjustable rate mortgage or “First Increase” for other
than an adjustable rate mortgage.
For loans where at least some of the payments will be
applied solely to interest (referred to in the rule as “interestonly loans”), the creditor must disclose for each interest rate
disclosed in the table the corresponding periodic payment
and: (1) If the payment will be applied to only accrued
interest, the creditor must state the amount applied to
interest in an applicable column(s), with a row labeled
“Interest Payment”, and a statement that “none” of the
payment is being applied to principal in an applicable
column(s) and row; or (2) If the payment will be applied to
interest and principal, the creditor must state the earliest date
such payments will be required, and an itemization of the
amount applied to accrued interest and the amount applied
to principal in applicable columns, with rows labeled
“Interest Payment” and “Principal Payment”, respectively.
There are certain other payment disclosures that must be
made regardless of whether the loan by its terms requires all
payments to be applied to principal and interest or provides
for interest-only payments. First, an estimate of escrow
payments must be disclosed in the table when an escrow
account is required. And, where mortgage insurance (e.g.
private mortgage insurance) premiums are paid, they must
be reflected until the date on which the creditor must
automatically terminate coverage under applicable law. In
addition, these premiums must be reflected in the escrow
amount area of the table even if those payments are not
being escrowed and even if no escrow account is
established. Amounts must be disclosed in an applicable
column(s), with a row(s) labeled with specified verbiage,
depending upon whether an escrow account is established
and whether or not mortgage insurance is involved.
Second, if the loan by its terms has a balloon payment, the
payment must be disclosed in the table if the balloon
payment is scheduled to occur at the same time as another
payment required to be disclosed in the table (such as a
payment which coincides with an interest rate adjustment or
scheduled payment increase). In all other cases, the balloon
payment amount and date it will occur must be disclosed
outside of the table, and specific model verbiage from the
rule must be used.
Third, each column in the table must reflect the sum of the
payment amounts listed in such column with a row labeled
“Total Estimated Monthly Payment”. If the payment
frequency is not monthly, use the applicable frequency in
place of monthly.
No Guarantee to Refinance Statement
The rule requires that the segregated disclosures of TILA,
disclose a statement substantially similar to the following:
There is no guarantee that you will be able to refinance to
lower your rate and payments.
Conclusion
TILA payment schedule disclosures for closed-end
consumer transactions that are secured by real property or a
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dwelling will look a bit different from those with which we
have all become familiar. Rather than the simple grid of
number, amount, and timing of payments, the disclosures
will now be in the form of a table that will disclose rates and
payments at specific times. The table cannot disclose
information except that which is specified by the rule. This
means that one of the disclosures that you will no longer see
in the new TILAs for covered transactions is the total
number of payments the transaction requires. In addition, the
interim rule and models need considerable clarification
because they fail to adequately address several technical
issues which will make disclosure of certain transactions
difficult or impossible, including: (1) Loans where the
interval for principal payments varies from the interval for

interest payments; (2) Principal reduction loans; (3)
Adjustable Rate mortgage loans in which the interest rate
causes an increase in the loan term; (4) Adjustable rate
mortgage loans in which the interest rate causes an increase
in the amount of the final payment; (5) Possibly others.
WBA has submitted comments on the interim rule
requesting clarification. FIPCO® Financial Link® forms and
software are undergoing revision for the January 30, 2011
mandatory compliance date. For details on all aspects of the
rule, including model disclosures and verbiage, and
requirements for negative amortization loans, please read the
final rule which may be found at: http://
edocket.access.gpo.gov/2010/pdf/2010-20663.pdf.

REGULATORY SPOTLIGHT
FFIEC Issues Notice of Modification of Annual
National Registry Fee for Appraisers.
The Federal Financial Institutions Examination Council
(FFIEC) has issued a notice regarding modification of the
annual National Registry fee for appraisers who are eligible
to perform appraisals for federally related transactions. The
National Registry is a database of all state licensed and
certified appraisers who are eligible to perform appraisals
for federally related transactions. Through the National
Registry, lenders and consumers can readily determine
whether an appraiser holds the appropriate credential and
remains in good standing with the state. Each state
maintains procedures for certifying, licensing, supervising
and disciplining appraisers. The Appraisal Subcommittee of
FFIEC (ASC) is responsible for monitoring states’ appraiser
regulatory programs. Under authority in the Dodd-Frank
Act, ASC has modified the annual National Registry fee
(Registry fee) to $40 from the current $25 amount. ASC
raised the Registry fee to support its supervisory activities,
including additional authority and responsibility under the
Dodd-Frank Act. The modified Registry fee of $40 is
effective on 01/01/2012. As of 01/01/2012, for all new
appraiser credentials and all renewals of existing
credentials, states are required to collect and transmit to
ASC the modified Registry fee of $40. The notice is
effective 01/01/2012. Copies of the notice may be obtained
from WBA or viewed at: http://
edocket.access.gpo.gov/2010/pdf/2010-27054.pdf. Federal
Register, Vol. 75, No. 206, 10/26/2010, 65629-65630.

FRB Issues Final Rule on Regulation D
Reserve Requirements.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule which amends Regulation D,
Reserve Requirements of Depository Institutions, to reflect
the annual indexing of the reserve requirement exemption
amount and the low reserve tranche for 2011. The

Regulation D amendments set the amount of total reservable
liabilities of each depository institution that is subject to a
zero percent reserve requirement in 2011 at $10.7 million,
unchanged from its level in 2010. This amount is known as
the reserve requirement exemption amount. The Regulation
D amendments also set the amount of net transaction
accounts at each depository institution that is subject to a
three percent reserve requirement in 2011 at $58.8 million,
up from $55.2 million in 2010. This amount is known as the
low reserve tranche. The adjustments to both of these
amounts are derived using statutory formulas specified in
the Federal Reserve Act. FRB has also announced changes
in two other amounts, the nonexempt deposit cutoff level
and the reduced reporting limit, that are used to determine
the frequency at which depository institutions must submit
deposit reports. The final rule is effective 11/26/2010. For
depository institutions that report deposit data weekly, the
new low reserve tranche and reserve requirement exemption
amount will apply to the fourteen-day reserve computation
period that begins 11/30/2010, and the corresponding
fourteen-day reserve maintenance period that begins
12/30/2010. For depository institutions that report deposit
data quarterly, the new low reserve tranche and reserve
requirement exemption amount will apply to the seven-day
reserve computation period that begins 12/21/2010, and the
corresponding seven-day reserve maintenance period that
begins 01/20/2011. For all depository institutions, these new
values of the nonexempt deposit cutoff level, the reserve
requirement exemption amount, and the reduced reporting
limit will be used to determine the frequency at which a
depository institution submits deposit reports effective in
either June or September 2011. Copies of the final rule may
be obtained from WBA or viewed at: http://
edocket.access.gpo.gov/2010/pdf/2010-27014.pdf. Federal
Register, Vol. 75, No. 206, 10/26/2010, 65563-65565.
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Read “Special Focus” for an article on high-to-low debit posting. Next, check “Regulatory Spotlight” for an item on new
appraisal guidelines. Finally, turn to “Compliance Notes” for items on TAG program FAQs, an FDIC posting that must occur
for one day on December 31, 2010, a reminder to begin using new model privacy notices no later than January 1, 2011, and
the March 2012 compliance date for new ADA requirements for existing ATMs.

SPECIAL FOCUS
High-To-Low Debit Posting Addressed by New
FDIC Guidance and Courts
Notice 2010-19
I. Background
Recently, automated overdraft payment programs that use
high-to-low payment posting practices have come under
enhanced scrutiny. On November 24, 2010, the FDIC issued
Final Overdraft Payment Supervisory Guidance (FIL-812010) stating that banks must review check-clearing
procedures to ensure that they avoid maximizing overdrafts
and related fees through the clearing order. The FDIC does
not specifically prohibit high-to-low posting practices.
However, under the Supervisory Guidance, high-to-low
posting practices are not permitted to the extent such
practices maximize overdrafts and fees.
Debit clearing order has been the subject of a number of
court cases. A recent federal class-action court decision,
Gutierrez v. Wells Fargo Bank, N.A., 2010 WL 3155934
(N.D. Cal. 2010) found that Wells Fargo’s practice of highto-low debit posting in order to increase overdraft fees
violated California’s deceptive and unfair trade practice law.
In March, 2010, a Third Circuit decision, Hassler v.
Sovereign Bank, 2010 WL 893134 (3d Cir. 2010), found that
high-to-low debit posting, when adequately disclosed, did
not violate New Jersey’s Consumer Fraud Act. Finally,
class-action litigation is still pending in the Southern District
of Florida on the same issue. None of these decisions are
binding in Wisconsin, but they may have persuasive value.
As a result, the permissibility of high-to-low payment
practices going forward is uncertain and banks using
automated overdraft programs will face additional
compliance challenges.
II. Federal Deposit Insurance Corporation Overdraft
Payment Supervisory Guidance
The FDIC Overdraft Payment Supervisory Guidance (FIL81-2010) concerns automated overdraft payment programs
often used by banks to determine whether non-sufficient

fund (NSF) transactions qualify for overdraft coverage
based on pre-determined criteria. The Supervisory Guidance
addresses many aspects of these automated payment
programs and should be thoroughly reviewed by banks that
use automated payment programs. This article focuses solely
on check-clearing order. For more information on the
Supervisory Guidance, please see the Regulatory Spotlight
section.
In the Supervisory Guidance, the FDIC points out that NSF
overdraft fees can exceed the amount of the overdraft and
can occur multiple times in a single banking day. The
Supervisory Guidance recognizes that “batch processing
checks and clearing them from largest to smallest may
increase the number of items triggering an overdraft.”
The FDIC expects banks to take a variety of actions with
respect to automated overdraft programs. As to a bank’s
check-clearing procedures, the FDIC states in the
Supervisory Guidance that banks should:
Review check-clearing procedures of the
institution and any third-party vendor to ensure
they operate in a manner that avoids maximizing
customer overdrafts and related fees through the
clearing order. Examples of appropriate
procedures include clearing items in the order
received or by check number.
The Supervisory Guidance does not directly prohibit
automated overdraft payment programs that clear
transactions from highest-to-lowest. However, banks must
avoid high-to-low payment procedures that maximize
customer overdrafts and fees. The Supervisory Guidance
specifically states that clearing items in the order received or
by check number is permissible.
Other banking regulatory agencies did not join with the
FDIC in issuing the new Guidance. However, those agencies
address overdraft protection programs in the “Joint
Guidance on Overdraft Protection Programs” issued in 2005.
This Joint Guidance and the FDIC Supervisory Guidance
both indicate that automated overdraft payment programs
will be subject to review as unfair or deceptive acts or
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practices under the Federal Trade Commission Act (UDAP).
Even banks that are not supervised by the FDIC need to be
concerned that the agencies could view utilizing automated
overdraft payment programs that maximize customer
overdrafts and fees as an unfair or deceptive act or practice.
Under UDAP, an act or practice is unfair where it (1) causes
or is likely to cause substantial injury to consumers; (2)
cannot be reasonably avoided by consumers; and (3) is not
outweighed by countervailing benefits to consumers or to
competition. An act or practice is deceptive if, in general, it
is a representation, omission or practice that is likely to
mislead a consumer acting reasonably under the
circumstances, and the representation, omission or practice
is material. UDAP gives all of the bank regulatory agencies
broad authority to regulate overdraft plans and could be used
by the agencies to address clearing order. The WBA isn’t
aware that the agencies have used UDAP to date to address
clearing order, but all aspects of overdraft protection plans
are subject to review under UDAP.
The Joint Guidance recommends a number of best practices
and includes, among other practices, the following
applicable to payment order:
Demonstrate when multiple fees will be charged.
If promoting an overdraft protection program,
clearly disclose, where applicable, that more than
one overdraft fee may be charged against the
account per day, depending on the number of
checks presented on, and other withdrawals made
from, the consumer's account.
Explain impact of transaction clearing policies.
Clearly explain to consumers that transactions may
not be processed in the order in which they
occurred, and that the order in which transactions
are received by the institution and processed can
affect the total amount of overdraft fees incurred by
the consumer.
III. Gutierrez v. Wells Fargo Bank, N.A., 2010 WL
3155934 (N.D. Cal. 2010)
In August 2010, a federal district court in the Northern
District of California found that Wells Fargo’s highto-low debit-card posting practices were “unfair” and

“deceptive” in violation of California law. The court
ordered Wells Fargo to stop high-to-low debit-card
posting and reimburse approximately $203 million
dollars.
In 2001, Wells Fargo changed its posting practices from
paying debit card purchases first, check transactions second,
ACH transactions third, and paying items within those
categories on a low-to-high basis, to aggregating all items
and then paying all the items on a high-to-low basis. Wells
Fargo also utilized an automated overdraft program that
provided certain customers overdraft protection in the form
of a shadow-line-of-credit to cover debit-card purchases
from accounts with insufficient funds. As a result of the new
high-to-low posting practices, the bank’s customers incurred
multiple overdraft charges. Wells Fargo customers brought a
consumer class action against the bank challenging the
above practices.
State Claims
The court found that Wells Fargo’s decision to post debitcard transactions in high-to-low order combined with
commingling debit-card purchases with check and ACH
purchases and its implementation of the “shadow-line”
credit program were all made for the sole purpose of
maximizing the number of overdrafts assessed to its
customers and that Wells Fargo had acted in bad faith under
California law.
The court also determined that Wells Fargo’s practices were
“fraudulent” under California law. The court determined that
Wells Fargo’s posting practices were not adequately
disclosed and were couched in a manner likely to mislead
and deceive its customers. For example, the section
regarding Wells Fargo’s posting practices was buried in its
consumer account agreement which was 60 pages in length
in uniform ten-point font. The relevant section stated:
“We may pay Items presented against your account
in any order we choose, unless a particular order is
either legally required or prohibited. In particular,
we may choose to pay Items in the order of highest to
lowest dollar amount (unless such a practice is
specifically prohibited by an applicable state or
federal law, rule or regulation). We may change the
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order of posting Items to your account any time
without notice to you.”
The court was extremely critical of the phrase “we may
choose to pay Items in order of highest dollar amount to
lowest dollar amount.” According to the court, this phrase
suggested to the customer that the bank had either not yet
chosen to go to high-to-low posting or that it would exercise
discretion on a case-by-case basis. But, the bank had already
implemented its high-to-low posting policy and no
discretion was exercised.
The court noted that Wells Fargo was fully capable
of providing customers with clear disclosures. For
example, when a customer would complain about
multiple overdraft charges, the bank would provide
a response letter which included the following
language:
We pay items from highest-to-lowest dollar
amounts. Transactions are processed in the
following order:
 Credits
 Fees from overdraft/or returned items from the
previous day
 Previous day’s work -- Items with an “as of”
date
 Cash withdrawals
 Checks, check card and POS purchases from
highest-to-lowest dollar amounts
The court also determined that the bank’s marketing
materials were misleading, which exacerbated the
inadequacy of the bank’s posting-order disclosures.
IV. Hassler v. Sovereign Bank, 2010 WL 893134 (3d Cir.
2010)
In March 2010, the Third Circuit affirmed a district court’s
decision to dismiss a class action lawsuit against Sovereign
Bank brought on behalf of a bank customer for overdraft
fees charged to his account resulting from high-to-low debitcard posting. The complaint recounted two specific
instances of high-to-low posting and alleged three violations
of New Jersey law.
The Third Circuit affirmed that the bank did not violate New
Jersey law because the bank had clearly disclosed its highto-low payment policy and had given a specific example.
The court noted that the agreement specifically notified the
customer that it had the right to post transactions in any
order and specifically stated that the bank generally posted
purchases in order from high-to-low. The agreement also
provided a specific example of high-to-low posting and
warned that high-to-low posting could affect whether the
customer incurred fees for insufficient funds. The agreement
further made clear that attempting to charge an amount
beyond its available balance would not necessarily result in
the charge being denied, but that the bank retained the right
to permit or refuse to honor the charges. The agreement

clearly disclosed the bank’s high-to-low payment posting
practice and could not be an unconscionable business
practice under New Jersey law.
The court also dismissed the customer’s common law claims
for breach of contract and unjust enrichment. The court
determined that intent to profit was an ordinary business
purpose and that without bad motive or intention, a party’s
discretionary decisions on ordinary business purposes that
happen to result in economic damage to the other party are
of no legal significance. Similarly, the court found that the
bank was not unjustly enriched by its high-to-low payment
posting practices because such practices did not enrich the
bank beyond its contractual rights.
Litigation is also pending in the Southern District of Florida
on the issue of debit-order posting. Entitled In re Check
Account Overdraft Litigation, the case pits class-action
plaintiffs against sixteen banks, including Bank of America,
Citibank and U.S. Bank. No decision has been announced to
date.
V. Moving Forward
As discussed above, it appears the FDIC Supervisory
Guidance prohibits automated payment programs that utilize
high-to-low check-clearing practices to the extent the
programs maximize overdrafts and fees. While guidance
only refers to “check-clearing” procedures, the FDIC may
interpret this to cover debit and ACH transactions as well.
Moreover, full disclosure of the bank’s posting practices
does not constitute compliance under the Supervisory
Guidance.
Whether high-to-low posting practices are permissible for
banks not subject to the FDIC Supervisory Guidance
remains uncertain. The Wells Fargo decision clearly views
high-to-low posting in an unfavorable light. However, the
decision was based on California’s consumer protection
laws. The bank’s practices were “unfair” and “deceptive”
because of the inadequate disclosures in its consumer
account agreement, its misleading marketing materials and
the fact that the bank’s sole reason for implementing highto-low posting practices was to maximize fees. In contrast,
in Hassler, the court found that high-to-low posting with
intent to profit was not an unconscionable business practice
provided that the bank fully disclosed its high-to-low
posting practices in its credit account agreement. In addition,
all of the bank regulatory agencies agree that the broad
breadth of UDAP encompasses all aspects of overdraft
payment practices which include payment posting practices.
Even for banks that are not supervised by the FDIC, there
could be risks posting transactions high-to-low.
The WBA 384 Deposit Account Rules were recently revised
to indicate that payments will be paid according to the
bank’s payment procedures. Banks may disclose their
payment practices in the additional provisions section of the
WBA 384 or in another document provided to customers.
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Check “Special Focus” for an article about new appraisal rules and guidelines. Next, turn to “Regulatory Spotlight” for items
concerning S.A.F.E. Act registration and Regulation Z/MDIA clarifications. Finally, read “Compliance Notes” for
information on expansion of unlimited FDIC deposit insurance coverage to IOLTAs.

SPECIAL FOCUS
New Appraisal Rules and Guidelines
Notice No. 2011-1
Over the last few years, there has been an increasing focus
on appraisals by regulators. Recently, two new documents
have been issued by regulators relating to compliance with
appraisal rules and guidelines. The first document is an
interim final rule that goes into effect April 1, 2011. The
second document is the new Interagency Appraisal and
Evaluation Guidelines issued in December 2010. This article
will provide an overview of both documents.
Interim Final Rule
The Federal Reserve Board (Board) published an interim
final rule (rule) in October amending Truth in Lending
(TIL), as required by the Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-Frank Act), to establish
new requirements for appraisal independence for consumer
credit transactions secured by the consumer’s principal
dwelling. The amendments are designed to ensure that real
estate appraisals used to support creditors’ underwriting
decisions are based on the appraiser’s independent
professional judgment, free of any influence or pressure that
may be exerted by the parties that have an interest in the
transaction. The amendments also seek to ensure that
creditors and their agents pay customary and reasonable fees
to appraisers. While the Board sought public comments on
the rule, compliance with the rule is mandatory beginning
April 1, 2011.
The rule applies to a person who extends credit or provides
services in connection with a consumer credit transaction
secured by a consumer’s principal dwelling. Thus the rule
applies to creditors, appraisal management companies,
appraisers, mortgage brokers, realtors, title insurers and
other firms that provide settlement services. The rule also
applies to appraisals for any consumer credit transaction
covered by TIL secured by the consumer’s principal
dwelling. The broader scope is required by the Dodd-Frank

Act, which does not limit coverage to closed-end loans but
also covers open-end credit covered by TIL including
HELOCs.
There are many definitions in the rule that are important to
be aware of; however, they are not reprinted in this article
due to space restrictions. In addition, there are helpful
commentary and examples in the rule that bankers should
review. The following is an overview of various provisions
of the rule.
Coercion and Prohibited Extensions of Credit
The rule prohibits covered persons from engaging in
coercion, bribery, and other similar actions designed to
cause anyone who prepares a valuation to base the value of
the property on factors other than the person’s independent
judgment. Moreover, the rule prohibits a creditor from
extending credit based on a valuation if the creditor knows,
at or before consummation, that (a) coercion or other similar
conduct has occurred, or (b) that the person who prepares a
valuation or who performs valuation management services
has a prohibited interest in the property or the transaction
unless the creditor uses reasonable diligence to determine
that the valuation does not materially misstate the value of
the property.
Conflicts of Interest
The rule provides that a person who prepares a valuation or
who performs valuation management services may not have
an interest, financial or otherwise, in the property or the
transaction. The rule clarifies that an employment
relationship or affiliation does not, by itself, violate the
prohibition. The rule also establishes a safe harbor and
specific criteria for establishing firewalls between the
appraisal function, to prevent conflicts of interest. Special
guidance on firewalls is provided for small institutions
($250 million or less in assets) because they likely cannot
completely separate appraisal and loan production staff.
Mandatory Reporting of Appraiser Misconduct
The rule provides that a creditor or settlement service
provider involved in the transaction who has a reasonable
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basis to believe that an appraiser has not complied with
ethical or professional requirements for appraisers under
applicable federal or state law, or the Uniform Standards of
Appraisal Practice (USPAP) must report the failure to
comply to the appropriate state licensing agency. The rule
limits the duty to report compliance failures to those that are
likely to affect the value assigned to the property. The rule
also provides that a person has a “reasonable basis” to
believe an appraiser has not complied with the law or
applicable standards, only if the person has knowledge or
evidence that would lead a reasonable person under the
circumstances to believe that a material failure to comply
has occurred.
Customary and Reasonable Rate of Compensation for Fee
Appraisers
Under the rule, a creditor and its agent must pay a fee
appraiser at a rate that is reasonable and customary in the
geographic market where the property is located. The rule
provides two presumptions of compliance. Under the first, a
creditor or its agent is presumed to have paid a customary
and reasonable fee if the fee is reasonably related to recent
rates paid for appraisal services in the relevant geographic
market, and, in setting the fee, the creditor or its agent has:
taken into account specific factors which include, for
example, the type of property and the scope of work; and not
engaged in any anticompetitive actions, in violation of state
or federal law, that affect the appraisal fee, such as pricefixing or restricting others from entering the market. Under
the second presumption, a creditor or its agent would also be
presumed to comply if it establishes a fee by relying on rates
established by third party information, such as the appraisal
fee schedule issued by the Veteran’s Administration, and/or
fee surveys and reports that are performed by an
independent third party.
Conclusion
The new requirements for appraisal independence set forth
in this rule are separate from the Interagency Appraisal and
Evaluation Guidelines recently issued by the federal banking
regulators, which are further discussed below. To access a
copy of the entire interim final rule and a technical
correction to the rule (which is also listed in the “Regulatory
Spotlight” section of this publication, please visit: http://
www.gpo.gov/fdsys/pkg/FR-2010-10-28/pdf/201026671.pdf, Federal Register, Vol. 75, No. 208, 10/28/2010,
66554-66587; and http://origin.www.gpo.gov/fdsys/pkg/FR-

2010-12-23/pdf/2010-31824.pdf, Federal Register, Vol. 75,
No. 246, 12/23/2010, 80675-80677.
Interagency Appraisal and Evaluation Guidelines
Title XI of the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA) requires each Agency
to prescribe appropriate standards for the performance of
real estate appraisals in connection with “federally related
transactions,” which are defined as those real estate-related
financial transactions that an Agency engages in, contracts
for, or regulates and that require the services of an appraiser.
The Agencies’ appraisal regulations must require, at a
minimum, that real estate appraisals be performed in
accordance with generally accepted uniform appraisal
standards as evidenced by the appraisal standards
promulgated by the Appraisal Standards Board, and that
such appraisals be in writing. An Agency may require
compliance with additional appraisal standards if it makes a
determination that such additional standards are required to
properly carry out its statutory responsibilities. Each of the
Agencies has adopted additional appraisal standards.
There are several terms defined in the new guidance that are
important to reference when reading the document;
however, they are not repeated in this article due to space
restrictions. The purpose of this article is to provide an
overview of the new guidance.
Appraisal and Evaluation Program
An institution’s real estate appraisal and evaluation policies
and procedures are reviewed as part of the examination of
the institution’s overall real estate-related activities. The size
and nature of an institution’s real estate-related activities are
considered when assessing the appropriateness of the
program.
While borrowers’ ability to repay their real estate loans
according to reasonable terms remains the primary
consideration in the lending decision, an institution also
must consider the value of the underlying real estate
collateral in accordance with the Agencies’ appraisal
regulations. An institution’s board of directors or its
designated committee is responsible for adopting and
reviewing policies and procedures that establish an effective
real estate appraisal and evaluation program. The program
should:
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 Provide for the independence of the persons ordering,
performing, and reviewing appraisals or evaluations.
 Establish selection criteria and procedures to evaluate and
monitor the ongoing performance of appraisers and
persons who perform evaluations.
 Ensure that appraisals comply with the Agencies’
appraisal regulations and are consistent with supervisory
guidance.
 Ensure that appraisals and evaluations contain sufficient
information to support the credit decision.
 Maintain criteria for the content and appropriate use of
evaluations consistent with safe and sound banking
practices.
 Provide for the receipt and review of the appraisal or
evaluation report in a timely manner to facilitate the credit
decision.
 Develop criteria to assess whether an existing appraisal or
evaluation may be used to support a subsequent
transaction.
 Implement internal controls that promote compliance with
these program standards, including those related to
monitoring third party arrangements.
 Establish criteria for monitoring collateral values.
 Establish criteria for obtaining appraisals or evaluations
for transactions that are not otherwise covered by the
appraisal requirements of the Agencies’ appraisal
regulations.
For both appraisal and evaluation functions, an institution
should maintain standards of independence as part of an
effective collateral valuation program for all of its real estate
lending activity. An institution should establish reporting
lines independent of loan production for staff who
administer the institution’s collateral valuation program,
including the ordering, reviewing, and acceptance of
appraisals and evaluations. Appraisers must be independent
of the loan production and collection processes and have no
direct, indirect or prospective interest, financial or
otherwise, in the property or transaction. These standards of
independence also should apply to persons who perform
evaluations. As stated above, these requirements are in
addition to those outlined in the interim final rule.
For a small or rural institution or branch, it may not always
be possible or practical to separate the collateral valuation
program from the loan production process. If absolute lines
of independence cannot be achieved, an institution should be
able to demonstrate clearly that it has prudent safeguards to
isolate its collateral valuation program from influence or
interference from the loan production process. In such cases,
another loan officer, other officer, or director of the
institution may be the only person qualified to analyze the
real estate collateral. To ensure their independence, such
lending officials, officers, or directors must abstain from any
vote or approval involving loans on which they ordered,
performed, or reviewed the appraisal or evaluation.

An institution’s policies and procedures should ensure that it
avoids inappropriate actions that would compromise the
independence of the collateral valuation function, including:
 Communicating a predetermined, expected, or qualifying
estimate of value, or a loan amount or target loan-to-value
ratio to an appraiser or person performing an evaluation.
 Specifying a minimum value requirement for the property
that is needed to approve the loan or as a condition of
ordering the valuation.
 Conditioning a person’s compensation on loan
consummation.
 Failing to compensate a person because a property is not
valued at a certain amount.
 Implying that current or future retention of a person’s
services depends on the amount at which the appraiser or
person performing an evaluation values a property.
 Excluding a person from consideration for future
engagement because a property’s reported market value
does not meet a specified threshold.
An institution’s collateral valuation program should
establish criteria to select, evaluate, and monitor the
performance of appraisers and persons who perform
evaluations. An institution’s selection process should ensure
that a qualified, competent and independent person is
selected to perform a valuation assignment. An institution
should maintain documentation to demonstrate that the
appraiser or person performing an evaluation is competent,
independent, and has the relevant experience and knowledge
for the market, location, and type of real property being
valued.
If an institution establishes an approved appraiser list for
selecting an appraiser for a particular assignment, the
institution should have appropriate procedures for the
development and administration of the list. These
procedures should include a process for qualifying an
appraiser for initial placement on the list, as well as periodic
monitoring of the appraiser’s performance and credentials to
assess whether to retain the appraiser on the list. Further,
there should be periodic internal review of the use of the
approved appraiser list to confirm that appropriate
procedures and controls exist to ensure independence in the
development, administration, and maintenance of the list.
For residential transactions, loan production staff can use a
revolving, pre-approved appraiser list, provided the
development and maintenance of the list is not under their
control.
Minimum Appraisal Standards
The Agencies’ appraisal regulations include minimum
standards for the preparation of an appraisal. The appraisal
must:
 Conform to generally accepted appraisal standards as
evidenced by the USPAP promulgated by the Appraisal
Standards Board of the Appraisal Foundation unless
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principles of safe and sound banking require compliance
with stricter standards. For example, although allowed by
USPAP, the Agencies’ appraisal regulations do not permit
an appraiser to appraise any property in which the
appraiser has an interest, direct or indirect, financial or
otherwise in the property or transaction.
 Be written and contain sufficient information and analysis
to support the institution’s decision to engage in the
transaction. Institutions should be aware that provisions in
the Dodd-Frank Act address appraisal requirements for a
higher-risk mortgage to a consumer. To implement these
provisions, the Agencies recognize that future regulations
will address the requirement that the appraiser conduct a
physical property visit of the interior of the mortgaged
property.
 Analyze and report appropriate deductions and discounts
for proposed construction or renovation, partially leased
buildings, non-market lease terms, and tract developments
with unsold units.
 Be based upon the definition of market value set forth in
the appraisal regulation.
 Be performed by state certified or licensed appraisers in
accordance with requirements set forth in the appraisal
regulation.
Transactions That Require Evaluations
The Agencies’ appraisal regulations permit an institution to
obtain an appropriate evaluation of real property collateral in
lieu of an appraisal for transactions that qualify for certain
exemptions. These exemptions include a transaction that:
 Has a transaction value equal to or less than the appraisal
threshold of $250,000.
 Is a business loan with a transaction value equal to or less
than the business loan threshold of $1 million, and is not
dependent on the sale of, or rental income derived from,
real estate as the primary source of repayment.
 Involves an existing extension of credit at the lending
institution, provided that:
 There has been no obvious and material change in
market conditions or physical aspects of the property
that threaten the adequacy of the institution’s real estate
collateral protection after the transaction, even with the
advancement of new monies; or
 There is no advancement of new monies other than
funds necessary to cover reasonable closing costs.
Although the Agencies’ appraisal regulations allow an
institution to use an evaluation for certain transactions, an
institution should establish policies and procedures for
determining when to obtain an appraisal for such
transactions. For example, an institution should consider
obtaining an appraisal as an institution’s portfolio risk
increases or for higher risk real estate-related financial
transactions, such as those involving:
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 Loans with combined loan-to-value ratios in excess of the
supervisory loan-to-value limits.
 Atypical properties.
 Properties outside the institution’s traditional lending
market.
 Transactions involving existing extensions of credit with
significant risk to the institution.
 Borrowers with high risk characteristics.
Evaluation Content
An evaluation should contain sufficient information
detailing the analysis, assumptions, and conclusions to
support the credit decision. An evaluation’s content should
be documented in the credit file or reproducible. The
evaluation should, at a minimum:
 Identify the location of the property.
 Provide a description of the property and its current and
projected use.
 Provide an estimate of the property’s market value in its
actual physical condition, use and zoning designation as
of the effective date of the evaluation (that is, the date
that the analysis was completed), with any limiting
conditions.
 Describe the method(s) the institution used to confirm
the property’s actual physical condition and the extent to
which an inspection was performed.
 Describe the analysis that was performed and the
supporting information that was used in valuing the
property.
 Describe the supplemental information that was
considered when using an analytical method or
technological tool.
 Indicate all source(s) of information used in the analysis,
as applicable, to value the property, including:
 External data sources (such as market sales databases
and public tax and land records);
 Property-specific data (such as previous sales data for
the subject property, tax assessment data, and
comparable sales information);
 Evidence of a property inspection;
 Photos of the property;
 Description of the neighborhood; or
 Local market conditions.
 Include information on the preparer when an evaluation
is performed by a person, such as the name and contact
information, and signature (electronic or other legally
permissible signature) of the preparer.
Validity of Appraisals and Evaluations
The Agencies allow an institution to use an existing
appraisal or evaluation to support a subsequent transaction
in certain circumstances. Therefore, an institution should
establish criteria for assessing whether an existing appraisal
or evaluation continues to reflect the market value of the
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property (that is, remains valid). Such criteria will vary
depending upon the condition of the property and the
marketplace, and the nature of the transaction. The
documentation in the credit file should provide the facts and
analysis to support the institution’s conclusion that the
existing appraisal or evaluation may be used in the
subsequent transaction. A new appraisal or evaluation is
necessary if the originally reported market value has
changed.

applicable laws and regulations and are consistent with
supervisory guidance. Therefore, an institution should have
the resources and expertise necessary for performing
ongoing oversight of third party arrangements.

Reviewing Appraisals and Evaluations
The Agencies’ appraisal regulations specify that appraisals
for federally related transactions must contain sufficient
information and analysis to support an institution’s decision
to engage in the credit transaction. For certain transactions
that do not require an appraisal, the Agencies’ regulations
require an institution to obtain an appropriate evaluation of
real property collateral that is consistent with safe and sound
banking practices. As part of the credit approval process and
prior to a final credit decision, an institution should review
appraisals and evaluations to ensure that they comply with
the Agencies’ appraisal regulations and are consistent with
supervisory guidance and its own internal policies. This
review also should ensure that an appraisal or evaluation
contains sufficient information and analysis to support the
decision to engage in the transaction. Through the review
process, the institution should be able to assess the
reasonableness of the appraisal or evaluation, including
whether the valuation methods, assumptions, and data
sources are appropriate and well-supported. An institution
may use the review findings to monitor and evaluate the
competency and ongoing performance of appraisers and
persons who perform evaluations.

 Maintain a system of adequate controls, verification, and
testing to ensure that appraisals and evaluations provide
credible market values.
 Insulate the persons responsible for ascertaining the
compliance of the institution’s appraisal and evaluation
function from any influence by loan production staff.
 Ensure the institution’s practices result in the selection of
appraisers and persons who perform evaluations with the
appropriate qualifications and demonstrated competency
for the assignment.
 Establish procedures to test the quality of the appraisal
and evaluation review process.
 Use, as appropriate, the results of the institution’s review
process and other relevant information as a basis for
considering a person for a future appraisal or evaluation
assignment.
 Report appraisal and evaluation deficiencies to
appropriate internal parties and, if applicable, to external
authorities in a timely manner.

An institution’s policies and procedures for reviewing
appraisals and evaluations, at a minimum, should:
 Address the independence, educational and training
qualifications, and role of the reviewer.
 Reflect a risk-focused approach for determining the
depth of the review.
 Establish a process for resolving any deficiencies in
appraisals or evaluations.
 Set forth documentation standards for the review and the
resolution of noted deficiencies.
Third Party Arrangements
An institution that engages a third party to perform certain
collateral valuation functions on its behalf is responsible for
understanding and managing the risks associated with the
arrangement. An institution should use caution if it engages
a third party to administer any part of its appraisal and
evaluation function, including the ordering or reviewing of
appraisals and evaluations, selecting an appraiser or person
to perform evaluations, or providing access to analytical
methods or technological tools. An institution is accountable
for ensuring that any services performed by a third party,
both affiliated and unaffiliated entities, comply with

Program Compliance
An institution’s appraisal and evaluation policies should
establish internal controls to promote an effective appraisal
and evaluation program. The compliance process should:

Portfolio Collateral Risk
Prudent portfolio monitoring practices include criteria for
determining when to obtain a new appraisal or evaluation.
Among other considerations, the criteria should address
deterioration in the credit since origination or changes in
market conditions. Changes in market conditions could
include material changes in current and projected vacancy,
absorption rates, lease terms, rental rates, and sale prices,
including concessions and overruns and delays in
construction costs. Fluctuations in discount or direct
capitalization rates also are indicators of changing market
conditions.
Consistent with sound collateral valuation monitoring
practices, an institution can use a variety of techniques for
monitoring the effect of collateral valuation trends on
portfolio risk. Sources of relevant information may include
external market data, internal data, or reviews of recently
obtained appraisals and evaluations. An institution should be
able to demonstrate that it has sufficient, reliable, and timely
information on market trends to understand the risk
associated with its lending activity.
Conclusion
To access a copy of the entire Interagency Guidance
document, please visit: http://www.fdic.gov/news/news/
financial/2010/fil10082a.pdf.
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Read “Special Focus” for an overview of Reg Z’s loan originator compensation rules. Next, check “Judicial Spotlight” for a
summary of a Wisconsin Supreme Court case in favor of a bank concerning integration clauses in loan documents. Then, turn
to “Regulatory Spotlight” for information on registration of mortgage loan originators. Finally, check “Compliance Notes” for
an item on the revised WBA SAFE Act Compliance Toolkit.

SPECIAL FOCUS
Regulation Z Final Rules on Loan Originator
Compensation and Steering
Notice 2011-2
I. Introduction
Among the recent flood of amendments to Regulation Z is a
final rule that prohibits payments to “loan originators”,
based on the terms or conditions of the transaction other
than the amount of credit extended, and prohibits any person
other than the consumer from paying compensation to a loan
originator in a transaction where the consumer pays the loan
originator directly. In addition, the rule prohibits loan
originators from steering consumers to consummate a loan
not in their interest based on the fact that the loan originator
will receive greater compensation for such loan. The final
rule covers closed-end credit secured by a consumer’s
dwelling (covered loan), and applies to all persons who
originate covered loans. The rule is effective for applications
received on or after April 1, 2011. The following is merely
an overview and, therefore, does not cover every aspect of
the final rule.
II. Definitions
As is always the case with regulations, it is important to
understand the definitions of certain terms. In this case, the
terms “loan originator”, “mortgage broker”, “creditor” and
“steering.”
“Loan originator” means with respect to a particular
transaction, a natural or legal person who for compensation
or other monetary gain, or in expectation of compensation or
other monetary gain, arranges, negotiates, or otherwise
obtains an extension of consumer credit for another person.
The term includes an employee of the creditor (as well as
employees of a mortgage broker) that satisfies the definition
of loan originator. In addition, the definition of loan
originator expressly includes any creditor that satisfies the
definition of loan originator but makes use of table funding
by a third party. Thus, the term includes the creditor only if
the creditor does not provide the funds for the transaction at

consummation out of the creditor’s own resources, including
drawing on a bona fide warehouse line of credit, or out of
deposits held by the creditor.
The term “loan originator”, for purposes of the final rule,
does not apply to managers, administrative staff, and similar
individuals who are employed by a creditor or loan
originator but do not arrange, negotiate, or otherwise obtain
an extension of credit for a consumer, and whose
compensation is not based on whether any particular loan is
originated. Nor does the term apply to a loan servicer when
the servicer modifies an existing loan on behalf of the
current owner of the loan. The rule only applies to
extensions of consumer credit and does not apply if a
modification of an existing obligation’s terms does not
constitute a refinancing under Sec. 226.20(a) of Regulation
Z. Also, keep in mind that consumers may sometimes
arrange, negotiate, or otherwise obtain extensions of
consumer credit on their own behalf, but in such cases they
do not do so for another person or for compensation or other
monetary gain, and therefore are not loan originators under
the final rule.
“Mortgage broker”, for purposes of the rule, means any loan
originator that is not an employee of the creditor with
respect to a particular transaction. Thus, the term includes
companies that engage in the activities described in the
definition of loan originator and mortgage broker and also
includes employees of such companies that engage in these
activities.
“Creditor”, for purposes of the rule, means a creditor, as
generally defined in 226.2(a)(17) of Regulation Z, that is not
deemed to be a loan originator on the transaction under the
final rule. Thus, a person that closes a loan in its own name
(but another person provides the funds for the transaction at
consummation and receives an immediate assignment of the
note, loan contract, or other evidence of the debt obligation)
is deemed a loan originator, not a creditor, for purposes of
the final rule. However, that person is still a creditor for all
other purposes of Regulation Z.
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“Steering” means advising, counseling or otherwise
influencing a consumer to accept a transaction and the
transaction is in fact consummated.
III. Prohibited Payments to Loan Originators.
As mentioned earlier, the final rule prohibits payments to
loan originators that are based on transaction terms or
conditions, other than the amount of credit extended, and
also prohibits loan originators from receiving payments
directly from a consumer while also receiving compensation
from the creditor or another person. What follows is a more
detailed description of each of these prohibitions,
respectively.
Payments Based on Transaction Terms or Conditions.
In connection with a covered loan, no loan originator shall
receive and no person shall pay to a loan originator, directly
or indirectly, compensation in any amount that is based on
any of the transaction’s terms or conditions. Thus, this
provision prohibits any person, including the creditor, from
paying compensation to a loan originator in a covered
transaction if the amount is based on any of the transaction’s
terms or conditions. The amount of credit extended is not a
transaction term or condition, provided that compensation
received by or paid to a loan originator, directly or
indirectly, is based on a fixed percentage of the amount of
credit extended. Having said that, such compensation may
be subject to a minimum or maximum dollar amount, as
discussed later.
For each transaction subject to this prohibition, a creditor
should maintain records of the compensation it provided to
the loan originator for the transaction, as well as the
compensation agreement in effect on the date the interest
rate was set for the transaction.
It should also be noted that this prohibition does not apply to
any transaction where the prohibition on payments by
persons other than the consumer applies, as discussed later.
What is “Compensation” for Purposes of the Prohibition on
Payments Based on Transaction Terms or Conditions?
For purposes of this prohibition, the commentary states that
“compensation” includes salaries, commissions, and any
financial or similar incentive provided to a loan originator
that is based on any of the terms or conditions of the loan
originator’s transactions. For example, the term

“compensation” includes an annual or other periodic bonus
or awards of merchandise, services, trips, or similar prizes.
The commentary further notes that the name of a fee is
irrelevant in determining whether it constitutes
compensation. Thus, compensation includes amounts the
loan originator retains and is not dependent on the label or
name of any fee imposed in connection with the transaction.
For example, if a loan originator imposes a “processing fee”
in connection with the transaction and retains such fee, it is
deemed compensation for purposes of the final rule,
whether the originator expends the time to process the
consumer’s application or uses the fee for other expenses,
such as overhead.
The commentary also addresses amounts for third-party
charges. Compensation includes amounts the loan
originator retains, but does not include amounts the
originator receives as payment for bona fide and reasonable
third-party charges, such as title insurance or appraisals. In
some cases, amounts received for payment of third-party
charges may exceed the actual charge because, for example,
the originator cannot determine with accuracy what the
actual charge will be before consummation. In such a case,
the difference retained by the originator is not deemed
compensation if the third-party charge imposed on the
consumer was bona fide and reasonable, and also complies
with state and other applicable law. On the other hand, if
the originator marks up a third-party charge (a practice
known as “upcharging”), and the originator retains the
difference between the actual charge and the marked-up
charge, the amount retained is compensation for purposes of
the final rule. For example:
(1) Assume a loan originator charges the consumer a $400
application fee that includes $50 for a credit report and
$350 for an appraisal. Assume that $50 is the amount
the creditor pays for the credit report. At the time the
loan originator imposes the application fee on the
consumer, the loan originator is uncertain of the cost of
the appraisal because the originator may choose from
appraisers that charge between $300 to $350 for
appraisals. Later, the cost for the appraisal is
determined to be $300 for this consumer’s transaction.
In this case, the $50 difference between the $400
application fee imposed on the consumer and the actual
$350 cost for the credit report and appraisal is not
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deemed compensation for purposes of the final rule,
even though the $50 is retained by the loan originator.
(2) Using the same example in (1) above, the $50
difference would be compensation if the appraisers
from whom the originator chooses charge fees between
$250 and $300.
In addition, the commentary provides examples of what
does and does not constitute compensation that is based on
transaction terms or conditions. Examples of compensation
that is based upon transaction terms or conditions are as
follows:
(1) Compensation to a loan originator for a transaction
based on that transaction’s interest rate, annual
percentage rate, loan-to-value ratio, or the existence of a
prepayment penalty.
(2) Compensation based on a factor that is a “proxy” for a
transaction’s terms or conditions. For example, a
consumer’s credit score or similar representation of
credit risk, such as the consumer’s debt-to-income ratio,
is not one of the transaction’s terms or conditions.
However, if a loan originator’s compensation varies in
whole or in part with a factor that serves as a proxy for
loan terms or conditions, then the originator’s
compensation is based on a transaction’s terms or
conditions. To illustrate, assume that consumer A and
consumer B receive loans from the same loan originator
and the same creditor. Consumer A has a credit score of
650, and consumer B has a credit score of 800.
Consumer A’s loan has a 7 % interest rate, and
consumer B’s loan has a 6 ½ % interest rate because of
the consumers’ different credit scores. If the creditor
pays the loan originator $1,500 in compensation for
consumer A’s loan and $1,000 in compensation for
consumer B’s loan because the creditor varies
compensation payments in whole or in part with a
consumer’s credit score, the originator’s compensation
would be based on the transactions’ terms or conditions.
A non-exclusive list of examples of compensation that is not
based on transaction terms or conditions includes:
(1) The loan originator’s overall loan volume (i.e., total
dollar amount of credit extended or total number of
loans originated), delivered to the creditor.
(2) The long-term performance of the originator’s loans.
(3) An hourly rate of pay to compensate the originator for
the actual number of hours worked.
(4) Whether the consumer is an existing customer of the
creditor or a new customer.
(5) A payment that is fixed in advance for every loan the
originator arranges for the creditor (e.g., $600 for every
loan arranged for the creditor, or $1,000 for the first

1,000 loans arranged and $500 for each additional loan
arranged).
(6) The percentage of applications submitted by the loan
originator to the creditor that result in consummated
transactions.
(7) The quality of the loan originator’s loan files (e.g.,
accuracy and completeness of the loan documentation)
submitted to the creditor.
(8) A legitimate business expense, such as fixed overhead
costs.
(9) Compensation that is based on the amount of credit
extended, provided that the percentage is fixed and does
not vary with the amount of credit extended. However,
compensation that is based on a fixed percentage of the
amount of credit extended may be subject to a minimum
and/or maximum dollar amount, as long as those dollar
amounts do not vary with each credit transaction.
It should be noted that the final rule does not limit the
creditor’s flexibility in setting loans terms. For instance, the
creditor may offer a higher interest rate in a transaction as a
means for the consumer to finance the payment of the loan
originator’s compensation or other costs that the consumer
would otherwise be required to pay directly (either in cash
or out of the loan proceeds). However, the setting or
modification of loan terms must not affect the amount of
compensation the originator receives for the transaction. For
example, if the creditor agrees to lower the rate that was
initially offered, the new offer may not be accompanied by a
reduction in the loan originator’s compensation.
In addition, the final rule does not limit a creditor or other
person from periodically revising the compensation it agrees
to pay a loan originator, so long as it is not based upon terms
and conditions of a transaction and prospectively revises
compensation for future transactions.
Payments by Persons Other Than the Consumer.
In connection with a covered loan, if any loan originator
receives compensation directly from a consumer: (i) The
loan originator must not receive compensation, directly or
indirectly, from any person other than the consumer in
connection with the transaction; and (ii) No person who
knows or has reason to know of the consumer-paid
compensation to the loan originator (other than the
consumer) shall pay any compensation to a loan originator,
directly or indirectly, in connection with the transaction.
What Constitutes Compensation Received Directly From the
Consumer for Purposes of the Prohibition on Payments by
Persons Other than the Consumer?
Payments to a loan originator made out of loan proceeds are
considered compensation received directly from the
consumer, while payments derived from an increased
interest rate are not considered compensation received
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directly from the consumer. However, points paid on the
loan by the consumer to the creditor are not considered
payments received directly from the consumer whether
they are paid in cash or out of the loan proceeds. That is,
if the consumer pays origination points to the creditor
and the creditor compensates the loan originator, the
loan originator may not also receive compensation
directly from the consumer.
IV. Prohibition on Steering
The final rule also contains a prohibition on steering,
sometimes referred to as the “anti-steering rule”. The
rule provides that, in connection with a covered loan, a
loan originator shall not direct or “steer” a consumer to
consummate a transaction based on the fact that the
originator will receive greater compensation from the
creditor in that transaction than in other transactions the
originator offered or could have offered to the consumer,
unless the consummated transaction is in the consumer’s
interest.
In determining whether a consummated transaction is in
the “consumer’s interest”, that transaction must be
compared to other possible loan offers available through
the originator, if any, and for which the consumer was
likely to qualify, at the time that transaction was offered
to the consumer. Possible loan offers are available
through the loan originator if they could be obtained
from a creditor with which the loan originator regularly
does business. To be considered a possible loan offer
available through the loan originator, an offer need not
be extended by the creditor; it need only be an offer that
the creditor likely would extend upon receiving an
application from the applicant, based on the creditor’s
current credit standards and its current rate sheets or
other similar means of communicating its current credit
terms to the loan originator.
The anti-steering rule provides for a safe harbor of
compliance. It states that a transaction does not violate
the rule, and the originator will obtain a safe harbor of
compliance, if the consumer is presented with loan
options that meet the conditions set forth below for each
type of transaction in which the consumer expressed an
interest. The term “type of transaction” refers to
whether: (i) A loan has an annual percentage rate that
cannot increase after consummation; (ii) A loan has an
annual percentage rate that may increase after
consummation; or (iii) A loan is a reverse mortgage.
The conditions that must be satisfied are as follows:
(1) The loan originator must obtain loan options from a
significant number of the creditors with which the
originator regularly does business and, for each type
of transaction in which the consumer expressed an
interest, must present the consumer with loan
options that include:
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(A) The loan with the lowest interest rate;
(B) The loan with the lowest interest rate without
negative amortization, a prepayment penalty,
interest-only payments, a balloon payment in the
first 7 years of the life of the loan, a demand
feature, shared equity, or shared appreciation; or, in
the case of a reverse mortgage, a loan without a
prepayment penalty, or shared equity or shared
appreciation; and
(C) The loan with the lowest total dollar amount for
origination points or fees and discount points.
(2) The loan originator must have a good faith belief that
the options presented to the consumer are loans for
which the consumer likely qualifies.
(3) For each type of transaction, if the originator presents to
the consumer more than three loans, the originator must
highlight the loans that satisfy the criteria specified in
(1) above.
It should be noted that the loan originator can present fewer
than three loans and still obtain the safe harbor of
compliance if the criteria in (1) and (2) above are otherwise
met. For instance, if a single loan fulfills the criteria of all
loan options listed in (1) above, and the originator has a
good faith belief that such loan is one for which the
consumer likely qualifies, the safe harbor is met by
presenting that loan to the consumer.
Before ending the discussion on the prohibition on steering,
three key elements of the loan options criteria listed above in
connection with the safe harbor need to be addressed.
First, to qualify for the safe harbor, the originator must
obtain and review loan options from “a significant number
of the creditors with which the loan originator regularly does
business”, as noted in (1) above. The commentary states that
a “significant number” is three or more; however, if the
originator does business with fewer than three creditors, the
originator is deemed to comply by obtaining loan options
from all the creditors with which it regularly does business.
The commentary also specifies that an originator “regularly
does business with a creditor” if: (i) There is a written
agreement between the originator and the creditor governing
the originator’s submission of mortgage loan applications to
the creditor; (ii) The creditor has extended credit secured by
a dwelling to one or more consumers during the current or
previous calendar month based on an application submitted
by the loan originator; or (iii) The creditor has extended
credit secured by a dwelling twenty-five or more times
during the previous twelve calendar months based on
applications submitted by the loan originator. For this
purpose, the previous twelve calendar months begin with the
calendar month that precedes the month in which the loan
originator accepted the consumer’s application.
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Second, to qualify under the safe harbor, for each type of
transaction in which the consumer has expressed an interest,
the loan originator must present the consumer with loan
options that meet the criteria noted in (1) above, including
the loan with the lowest interest rate. To identify the loan
with the lowest interest rate, for any loan that has an initial
rate that is fixed for at least five years, the loan originator
shall use the initial rate that would be in effect at
consummation. For a loan with an initial rate that is not
fixed for at least five years: (i) If the interest rate varies
based on changes to an index, the originator shall use the
fully-indexed rate that would be in effect at consummation
without regard to any initial discount or premium; or (ii) For
a step-rate loan, the originator shall use the highest rate that
would apply during the first five years.
Third, to qualify under the safe harbor, the loan originator’s
belief that the consumer likely qualifies for the loan option
presented, as noted in (2) above, should be based on
information reasonably available to the loan originator at the
time the loan options are presented. In making this
determination, the loan originator may rely on information
provided by the consumer, even if it subsequently is
determined to be inaccurate.

V. Conclusion
The final rule on prohibited payments to loan originators
and prohibitions on steering are complex and, at times,
confusing. As is typically the case, the devil is in the
details—most notably the preamble and the commentary to
the final rule. And, as noted earlier, this article only
provides and overview. Thus, in preparation for the April 1,
2011, mandatory compliance date, it is critical for an
institution’s personnel to read the final rule in its entirety
and perhaps consult with its own legal counsel to
understand how the rule may apply to the institution’s
particular circumstances. In addition, consider attending the
March 10 webinar WBA New Regulation Z Rules Part 2 Compensation Paid and Received in Connection with
Mortgage Loans. For information on the webinar visit
www.wisbank.com/education. The final rule may be found
at: http://www.gpo.gov/fdsys/pkg/FR-2010-09-24/
pdf/2010-22161.pdf.
This article is neither intended as, nor should it be
construed as, legal advice. If legal advice or interpretation
is needed, the services of a competent legal professional
should be sought.

JUDICIAL SPOTLIGHT
Wisconsin Supreme Court Finds Integration
Clause in WBA Term Credit Agreement
Unambiguous
On December 14, 2010, the Wisconsin Supreme Court
issued its decision in the case of Town Bank v. City Real
Estate Development, LLC. Town Bank (“Bank”) issued a
commitment letter to City Real Estate (“City”) to lend funds
for a development project. The commitment letter outlined
various terms and conditions, including a credit facility that
divided a $9 million construction line of credit into two
phases: first, $2.5 million initial funding for the acquisition
of a building and the completion of demolition, engineering,
asbestos removal and marketing; and second, an additional
$6.5 million for the construction of condo units. The two
phases of the financing each required City to fulfill certain
conditions. After the date of the commitment, the parties
entered into a separate Term Credit Agreement (“TCA”)
pursuant to which the Bank made a $2.5 million loan to
City. The TCA utilized by the parties is a version of the
standard WBA form in existence at that time. WBA does not
believe the language in the new version of this form, WBA
448RT, Revolving Term Credit Agreement, affects the
unambiguous nature of the integration clause.
At issue in this case is a provision in the TCA known as an
integration clause, which states:

This Agreement, including the Exhibits attached
or referring to it, the Note and the Security
Documents, are intended by Customer and
Lender as a final expression of their agreement
and as a complete and exclusive statement of its
terms, there being no conditions to the full
effectiveness of their agreement except as set
forth in this Agreement, the Note and the
Security Documents.
City closed on the purchase of the building using the $2.5
million in loan proceeds, but, according to the Bank, failed
to fulfill certain conditions required for the second phase of
the financing (e.g. a $900,000 infusion of equity in the
project by the borrower). Because of this failure to fulfill
conditions, the Bank informed City that any construction
financing would have to be reapproved. Eventually, the
Bank informed City that under current circumstances, the
construction loan would not be approved.
In January 2006, the Bank brought a declaratory judgment
action against City requesting the court to conclude that City
failed to satisfy its obligations under the commitment, and
that the Bank was therefore not obligated to provide the
additional financing. City claimed it did satisfy all its
obligations, and counterclaimed for damages arising out of
the Bank’s alleged breach of the commitment for failing to
provide the $6.5 million in constructing financing. As the
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Read “Special Focus” for articles on garnishment of accounts containing federal benefits and an ordinance that affects banks
located in Madison, WI. Next, check “ Regulatory Spotlight” for numerous items concerning the Dodd-Frank Act. Finally,
turn to “Compliance Notes” for clarification on compliance dates for ADA rules affecting ATMs.

SPECIAL FOCUS
Garnishment of Accounts Containing Federal
Benefit Payments

Header Record. (Incidentally, Treasury states it will have
encoding of payments in place by 05/01/2011.)

Notice 2011-3

Garnishment order means a writ, order, notice, summons,
judgment, or similar written instruction issued by a court or
a State child support enforcement agency, including a lien
arising by operation of law for overdue child support, to
effect a garnishment against a debtor.

Background
On 02/23/2011, the Department of Treasury (Treasury),
Social Security Administration (SSA), Department of
Veteran Affairs (VA), Railroad Retirement Board (RRB),
and Office of Personnel Management (OPM) (collectively,
the Agencies) issued an interim rule to implement statutory
restrictions and protections on the garnishment of certain
federal benefit payments. To carryout this purpose, the
interim rule establishes procedures that all financial
institutions must follow when served with a garnishment
order against an account holder into whose account a federal
benefit payment is directly deposited. The scope of the rule
does not extend to federal benefit payments received in the
form of a check. The interim rule is effective beginning
05/01/2011, and the Agencies will accept comments until
05/24/2011. This article will provide an overview of the
interim rule.
Selected Definitions
Account means an account, including a master account or
sub account, at a financial institution and to which an
electronic payment may be directly routed.
Account holder means a natural person against whom a
garnishment order is issued and whose name appears in a
financial institution’s records as the direct or beneficial
owner of an account.
Account review means the process of examining deposits in
an account to determine if a benefit agency has deposited a
benefit payment into the account during the lookback
period.
Benefit agency means SSA, VA, OPM or RRB.
Benefit payment means a payment of benefits by a benefit
agency whereby the directly deposited payment entry
contains the characters “XX” encoded in positions 54 and 55
of the “Company Entry Description” Field of the Batch

Garnishment fee means any service or legal processing fee,
charged by the institution to an account holder for
processing a garnishment order or any associated
withholding or release of funds.
Lookback period means the two-month period that begins on
the date preceding the date of account review and ends on
the corresponding date of the month two months earlier, or
on the last date of the month two months earlier if the
corresponding date does not exist. Examples illustrating the
application of the definition are included in Appendix C of
the interim rule.
Protected amount means the lesser of the sum of all benefit
payments posted to an account between the close of business
on the beginning date of the lookback period and the open of
business on the ending date of the lookback period, or the
balance in an account at the open of business on the date of
account review. Examples illustrating the application of the
definition are included in Appendix C of the interim rule.
State means a state of the United States; the District of
Columbia; the Commonwealths of Puerto Rico and Northern
Mariana Islands; American Samoa; Guam; or the United
States Virgin Islands.
State child support enforcement agency means the single
and separate organizational unit in a state that has the
responsibility for administering or supervising the state’s
plan for child and spousal support pursuant to Title IV, Part
D, of the Social Security Act, 42 U.S.C. 654.
United States means a Federal corporation, an agency,
department, commission, board, or other entity of the United
States, or an instrumentality of the United States.
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Initial Action Upon Receipt of Garnishment Order
Generally, and as more fully described later, the interim rule
requires financial institutions that receive a garnishment
order to perform an “account review” to determine the sum
of federal benefit payments, if any, directly deposited to the
account during a two-month “lookback” period, and to
ensure that the account holder has access to an amount equal
to that sum or to the current balance of the account,
whichever is lower.

order that may affect funds in the account and must perform
the account review separately for each account in the name
of the account holder against whom a garnishment order has
been issued. In performing account reviews for multiple
accounts in the name of the account holder, an institution is
not to trace the movement of funds between accounts by
attempting to associate funds from a benefit payment
deposited into one account with amounts subsequently
transferred to another account.

However, prior to taking any action related to a garnishment
order issued against a debtor, and no later than two business
days following receipt of the order, a financial institution
must first examine the order to determine if the United
States or a State child support enforcement agency has
attached or included a Notice of Right to Garnish Federal
Benefits, as set forth in Appendix B of the interim rule. This
determination must be made because the United States and
State child support enforcement agencies have rights which
trump the general protections from garnishment. Therefore,
if such notice is attached to or included with the garnishment
order, then the order is not subject to the requirements of the
interim rule and the financial institution must follow its
otherwise customary procedures for handling a garnishment
order. On the other hand, if the notice is not attached to or
included with the garnishment order, then the order is
subject to the requirements of the interim rule and the
financial institution must follow the procedures set forth
below.

The account review is to be performed without consideration
for any other attributes of the account or the garnishment
order, including, but not limited to: (1) the presence of other
funds, from whatever source, that may be commingled in the
account with funds from a benefit payment; (2) the existence
of a co-owner on the account; (3) the existence of benefit
payments to multiple beneficiaries, and/or under multiple
programs, deposited into the account; (4) the balance in the
account, provided the balance is above zero dollars on the
date of account review; (5) instructions to the contrary in the
order; or (6) the nature of the debt or obligation underlying
the order.

Account Review
When served with a garnishment order issued against a
debtor, a financial institution must perform an account
review to determine if a benefit agency directly deposited a
benefit payment to the debtor’s account during the lookback
period. The account review must be performed: (1) no later
than two business days following receipt of the order and
sufficient information from the creditor that initiated the
order to determine whether the debtor is an account holder,
if such information is not already included in the order; or
(2) in cases where the financial institution is served a batch
of a large number of orders, by a later date that may be
permitted by the creditor that initiated the orders, consistent
with the terms of the orders.
The financial institution must perform the account review
prior to taking any other actions related to the garnishment

If the account review shows that a benefit agency did not
deposit a benefit payment into the account during the
lookback period, the financial institution must follow its
otherwise customary procedures for handling the
garnishment order. On the other hand, if the account review
does show that a benefit agency deposited a benefit payment
into the account during the lookback period, then the
financial institution must follow the requirements as further
set forth in the interim rule, as discussed below.
Rules and Procedures to Protect Benefits
If the account review shows that a benefit agency deposited
a benefit payment into the account during the lookback
period, the financial institution must immediately calculate
and establish the protected amount for the account and
ensure that the account holder has full and customary access
to such amount without any action being taken by the
account holder to assert an exemption. In addition,
remember that an account review must be performed for
each account in the name of an account holder named in the
garnishment order. This means that for each such account,
the institution must calculate and establish a separate
protected amount. If a protected amount is established, the
institution must provide a notice to the account holder, as
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discussed later. Also, note that if there are funds in excess of
the protected amount, such excess funds are not subject to
the requirements of the interim rule, and instead are subject
to the institution’s otherwise customary procedures for
handling garnishment orders.
Procedurally, institutions must be aware that the account
review is performed only one time upon the first service of a
given garnishment order. The institution is not to repeat the
account review or take any other action related to the order
if the same order is subsequently served again upon the
institution. If, however, the financial institution is
subsequently served a new or different garnishment order
against the same account holder, the institution must
perform a separate and new account review. In addition, the
interim rule provides that the institution shall not
continuously garnish amounts deposited or credited to the
account following the date of account review, and is not to
freeze funds subsequently deposited or credited, unless the
institution is served with a new or different garnishment
order, consistent with the requirements of the interim rule.
Finally, an institution may not charge or collect a
garnishment fee against a protected amount and may not
charge or collect a garnishment fee after the date of account
review.
Notice to the Account Holder
Under the interim rule, a financial institution is required to
send notice to account holders in the case where both: (1) a
benefit agency has deposited a benefit payment into an
account during the lookback period; and (2) the balance in
the account on the date of the account review was above
zero dollars and the financial institution has established a
protected amount. There is no requirement to send a notice
if the balance in the account is zero or negative on the date
of the account review.
The notice to the account holder named in the garnishment
order must include the following facts and events, and be in
readily understandable language: (1) the financial
institution’s receipt of an order against the account holder;
(2) the date on which the order was served; (3) a succinct
explanation of the garnishment; (4) the financial institution’s
requirement under federal regulations to ensure that account
balances up to the protected amount specified in the interim
rule are protected and made available to the account holder
if a benefit agency deposited a benefit payment into the
account in the last two months; (5) the account subject to the
order and the protected amount established by the financial
institution; (6) the financial institution’s requirement
pursuant to state law to freeze other funds in the account to
satisfy the order and the amount frozen, if applicable; (7) the
amount of any garnishment fee charged to the account,
consistent with the interim rule; (8) a list of federal benefit
payments subject to the interim rule; (9) the account
holder’s rights to assert against the creditor that initiated the
order a further garnishment exemption for amounts above
the protected amount, by completing exemption claim
forms, contacting the court of jurisdiction, or contacting the
creditor, as customarily applicable for a given jurisdiction;
(10) the account holder’s right to consult an attorney or legal

aid service in asserting against a creditor that initiated the
order a further garnishment exemption for amounts above
the protected amount; and (11) the name of the creditor, and,
if contact information is included in the order, means of
contacting the creditor. Financial institutions may, at their
option, also include the following facts and events in readily
understandable language: (1) the means of contacting a local
free attorney or legal aid service; and (2) means of
contacting the financial institution.
The notice is to be issued directly to the account holder, or
to a fiduciary who administers the account and receives
communication on behalf of the account holder. The notice
is only to contain information and documents pertaining to
the garnishment order and is required to be delivered within
3 business days from the date of the account review. The
institution is permitted to issue one notice with information
related to multiple accounts of an accountholder. A model
notice may be found in Appendix A of the interim rule, and
while the model notice is not required, a financial institution
using it properly is deemed to be in compliance with the
notice requirement of the interim rule.
Illustrative Examples
Appendix C of the interim rule provides illustrative
examples of the terms “lookback period” and “protected
amount.” Because these examples are lengthy, they are not
repeated in detail in this article. Therefore, it is important
that the interim rule be reviewed by affected financial
institution personnel. However, the following provides a list
of the scenarios that are discussed.
For the “lookback period,” the following are covered: (1) an
account review performed the same day the garnishment
order is served; (2) an account review performed the day
after the garnishment order is served; (3) a situation when
there is no corresponding date two months earlier; and (4)
when there is weekend between receipt of the garnishment
order and the account review.
For the “protected amount” the following are covered: (1)
when an account balance is less than the sum of benefit
payments; (2) when there are three benefit payments during
the lookback period; (3) intraday transactions; (4) when a
benefit payment is deposited on date of the account review;
and (5) when there are account co-owners with benefit
payments deposited to the account.
Safe Harbor
The interim rule provides a safe harbor for financial
institutions that comply in good faith with its requirements.
Thus, an institution that complies in good faith with the
interim rule will not be liable to a creditor that initiates a
garnishment order, or for any State law penalties, contempt
of court, civil procedure or other law, for failing to honor a
garnishment order for: (1) account activity during (a) the 2
business days following receipt of the order during which
the institution must determine if the United States or a State
child support enforcement agency has provided a Notice of
Right to Garnish Federal Benefits or (b) the time between
receipt of the order and the date by which the institution
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must perform an account review; or (2) in cases where (a) a
benefit agency has deposited a benefit payment into an
account during the lookback period or (b) the institution has
determined that the order was obtained by the United States
or State child support enforcement agency.
For example, if a financial institution made available the
protected amount to an account holder in accordance with
the rule, the financial institution would not be liable even if
a judgment creditor were able to establish in court that funds
in the account at the time the garnishment order was served
were attributable to nonexempt deposits. In addition, if a
financial institution performed an account review within the
two business day deadline, and funds were withdrawn from
the account during this time, the financial institution would
not be liable to a creditor or court for failure to preserve the
funds in the account, even if there was no protected amount
for the account.
In addition, the interim rule provides that an institution that
complies in good faith with the interim rule shall not be
liable for bona fide errors or customary clearing or
settlement adjustments that affect the balance in an account,
including a protected amount.
Finally, another safe harbor provision allows a financial
institution to follow an account holder’s express instruction
to use an otherwise protected amount to satisfy the
garnishment order. The instruction must be in writing and
must be delivered after the date on which the financial
institution received the garnishment order. This provision,
however, does not permit an account holder to instruct a
financial institution, in advance or in a standing agreement,
to use exempt funds to satisfy a garnishment order.
Preemption, Record Retention and Enforcement
First, to the extent that any state or local government law or
regulation is inconsistent, it is preempted by the interim rule;
however, nothing in the interim rule is to be construed to
preempt any state or local government or regulation that is
not inconsistent with the interim rule. Additionally, a
requirement under state law to protect benefit payments in
an account from freezing or garnishment at a higher
protected amount than is required under the interim rule is
not inconsistent with the interim rule if the financial
institution can comply with both the interim rule and the
state law requirement.
Second, financial institutions are required to maintain
records, for not less than two years from the date on which
the institution received the garnishment order, of account
activity, creditor permissions, and actions taken in response
to garnishment orders sufficient to demonstrate compliance
with the rule.
Finally, the financial institution’s federal banking regulatory
agency will enforce compliance with the interim rule.
Resources
To assist financial institutions in complying with the
requirements of the interim rule, the Agencies have revised
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their Guide to Federal ACH Payment and Collections, or
“Green Book”. The Green Book provides much of the
technical information, including entry codes that will appear
in connection with directly deposited benefit payments, as
well as guidance on the interim rule. The Green Book may
be found at: www.fms.treas.gov/greenbook/index.html. In
addition, the interim rule, including Appendices, may be
found at: http://www.gpo.gov/fdsys/pkg/FR-2011-02-23/
pdf/2011-3782.pdf. Finally, consider participating in the
WBA New Requirements for Identifying Exempt Funds
When Processing Garnishments. Registration information
for this program may be obtained from WBA’s Lori
Kalscheuer at 608/441-1250 or found online at:
www.wisbank.com/Web/Education/
WebinarsPhoneSeminars/tabid/103/Default.aspx.

Recent Changes to Madison Ordinance Affect
Banks Located in Madison
Notice 2011-4
Last October, the City of Madison, with little fanfare, made
revisions to its Equal Opportunities Ordinance (MEO
Ordinance), which essentially is the City’s antidiscrimination law, in ways that could have a significant
impact on banks’ hiring practices. The MEO Ordinance,
among other things, prohibits employers from
discriminating against job applicants and employees due to
their protected class status. Protected classes in Madison
include age, race, sex, religion, sexual orientation and
political beliefs, to name a few.
There are two changes to the MEO Ordinance that are of
particular interest to banks. First, the Ordinance now makes
it unlawful to request an applicant, employee or any other
person, on an application form or otherwise, to supply
information regarding the individual’s Social Security
number, unless disclosure of the Social Security number is
compelled by law. Furthermore, an employer may not refuse
to hire, discharge, or otherwise discriminate against an
individual in any way because the individual refuses to
disclose his or her Social Security number unless disclosure
is compelled by law. Employers may not classify, limit or
segregate an employee or job applicant based on his or her
refusal to disclose his or her Social Security number.
Although it is unclear at this point how the MEO Ordinance
may be interpreted in conjunction with federal and state
banking laws, banks that request an applicant’s Social
Security number on a job application or otherwise during the
hiring process risk being deemed in violation of the MEO
Ordinance. The prohibition on requesting Social Security
numbers may also pose hurdles for those banks that have
historically obtained Social Security numbers for the
purpose of conducting background checks.
The second major impact on Madison banks is that the MEO
Ordinance now prohibits requesting information relating to
an employee’s or job applicant’s credit history. Similarly, an
employer may not refuse to hire, discharge, or otherwise
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must perform an account review; or (2) in cases where (a) a
benefit agency has deposited a benefit payment into an
account during the lookback period or (b) the institution has
determined that the order was obtained by the United States
or State child support enforcement agency.
For example, if a financial institution made available the
protected amount to an account holder in accordance with
the rule, the financial institution would not be liable even if
a judgment creditor were able to establish in court that funds
in the account at the time the garnishment order was served
were attributable to nonexempt deposits. In addition, if a
financial institution performed an account review within the
two business day deadline, and funds were withdrawn from
the account during this time, the financial institution would
not be liable to a creditor or court for failure to preserve the
funds in the account, even if there was no protected amount
for the account.
In addition, the interim rule provides that an institution that
complies in good faith with the interim rule shall not be
liable for bona fide errors or customary clearing or
settlement adjustments that affect the balance in an account,
including a protected amount.
Finally, another safe harbor provision allows a financial
institution to follow an account holder’s express instruction
to use an otherwise protected amount to satisfy the
garnishment order. The instruction must be in writing and
must be delivered after the date on which the financial
institution received the garnishment order. This provision,
however, does not permit an account holder to instruct a
financial institution, in advance or in a standing agreement,
to use exempt funds to satisfy a garnishment order.
Preemption, Record Retention and Enforcement
First, to the extent that any state or local government law or
regulation is inconsistent, it is preempted by the interim rule;
however, nothing in the interim rule is to be construed to
preempt any state or local government or regulation that is
not inconsistent with the interim rule. Additionally, a
requirement under state law to protect benefit payments in
an account from freezing or garnishment at a higher
protected amount than is required under the interim rule is
not inconsistent with the interim rule if the financial
institution can comply with both the interim rule and the
state law requirement.
Second, financial institutions are required to maintain
records, for not less than two years from the date on which
the institution received the garnishment order, of account
activity, creditor permissions, and actions taken in response
to garnishment orders sufficient to demonstrate compliance
with the rule.
Finally, the financial institution’s federal banking regulatory
agency will enforce compliance with the interim rule.
Resources
To assist financial institutions in complying with the
requirements of the interim rule, the Agencies have revised
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their Guide to Federal ACH Payment and Collections, or
“Green Book”. The Green Book provides much of the
technical information, including entry codes that will appear
in connection with directly deposited benefit payments, as
well as guidance on the interim rule. The Green Book may
be found at: www.fms.treas.gov/greenbook/index.html. In
addition, the interim rule, including Appendices, may be
found at: http://www.gpo.gov/fdsys/pkg/FR-2011-02-23/
pdf/2011-3782.pdf. Finally, consider participating in the
WBA New Requirements for Identifying Exempt Funds
When Processing Garnishments. Registration information
for this program may be obtained from WBA’s Lori
Kalscheuer at 608/441-1250 or found online at:
www.wisbank.com/Web/Education/
WebinarsPhoneSeminars/tabid/103/Default.aspx.

Recent Changes to Madison Ordinance Affect
Banks Located in Madison
Notice 2011-4
Last October, the City of Madison, with little fanfare, made
revisions to its Equal Opportunities Ordinance (MEO
Ordinance), which essentially is the City’s antidiscrimination law, in ways that could have a significant
impact on banks’ hiring practices. The MEO Ordinance,
among other things, prohibits employers from
discriminating against job applicants and employees due to
their protected class status. Protected classes in Madison
include age, race, sex, religion, sexual orientation and
political beliefs, to name a few.
There are two changes to the MEO Ordinance that are of
particular interest to banks. First, the Ordinance now makes
it unlawful to request an applicant, employee or any other
person, on an application form or otherwise, to supply
information regarding the individual’s Social Security
number, unless disclosure of the Social Security number is
compelled by law. Furthermore, an employer may not refuse
to hire, discharge, or otherwise discriminate against an
individual in any way because the individual refuses to
disclose his or her Social Security number unless disclosure
is compelled by law. Employers may not classify, limit or
segregate an employee or job applicant based on his or her
refusal to disclose his or her Social Security number.
Although it is unclear at this point how the MEO Ordinance
may be interpreted in conjunction with federal and state
banking laws, banks that request an applicant’s Social
Security number on a job application or otherwise during the
hiring process risk being deemed in violation of the MEO
Ordinance. The prohibition on requesting Social Security
numbers may also pose hurdles for those banks that have
historically obtained Social Security numbers for the
purpose of conducting background checks.
The second major impact on Madison banks is that the MEO
Ordinance now prohibits requesting information relating to
an employee’s or job applicant’s credit history. Similarly, an
employer may not refuse to hire, discharge, or otherwise
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discriminate against a person in any way based on the
person’s credit history. This extends to prohibiting
employers from classifying, limiting or segregating an
employee or job applicant based on his or her credit history.
Importantly for banks, it is not considered employment
discrimination based on credit history if an employer can
show that: 1) The circumstances of an individual’s credit
history are substantially related to the circumstances of the
particular job or licensed activity; or 2) Employment
depends on the bondability of the individual under a
standard fidelity bond (or equivalent bond required by state
or federal law, administrative regulation, or established
business practice of the employer) and the individual may
not be bondable due to his or her credit history.
While these exceptions should provide banks with a certain
amount of flexibility in choosing not to hire applicants with
troubling credit histories, it is not clear under what
circumstances the Madison Equal Opportunities
Commission would consider an applicant’s credit history as
substantially related to the circumstances of a job. It is

possible, for example, that a poor credit history may be
deemed substantially related to a position which involves
regular handling of money or would provide the opportunity
for embezzlement or other monetary-related malfeasance.
However, whether that same applicant’s credit history would
be considered substantially related to a lending position
which involves reviewing customer credit history is unclear.
Regardless of the employment position, it is important that
the specific circumstances of the credit history be considered.
A poor credit history caused by family illness may need to be
viewed differently than a poor credit history caused by
excessive personal spending.
The changes in the MEO Ordinance mean that banks should
not seek applicant Social Security numbers in the hiring
process unless compelled by law and that banks must use care
in utilizing credit history as part of their hiring process.
WBA wishes to thank Atty. Jennifer Mirus, Partner,
Boardman Law Firm for providing this article.

REGULATORY SPOTLIGHT
FRB Issues Final Rule to Implement DoddFrank Act.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule to implement the conformance
period during which banking entities and nonbank financial
companies supervised by FRB must bring their activities and
investments into compliance with the prohibitions and
restrictions on proprietary trading and relationships with
hedge funds and private equity funds imposed by section
619 of the Dodd-Frank Act. Section 619 is commonly
referred to as the “Volcker Rule.” The final rule is effective
04/01/2011. Copies of the final rule may be obtained from
WBA or viewed at: http://www.gpo.gov/fdsys/pkg/FR2011-02-14/pdf/2011-3199.pdf. Federal Register, Vol. 76,
No. 30, 02/14/2011, 8265-8278.

FRB Issues Proposed Rules to Implement
Dodd-Frank Act.
 FRB has issued a proposed rule to amend Regulation Y
that establishes the criteria for determining whether a
company is “predominantly engaged in financial
activities” and defines the terms “significant nonbank
financial company” and “significant bank holding
company” for purposes of Title I of the Dodd-Frank Act.
These terms are relevant to various provisions of Title I of
the Dodd-Frank Act, including section 113, which
authorizes the Financial Stability Oversight Council
(FSOC) to designate a nonbank financial company for
supervision by FRB if the FSOC determines that the
company could pose a threat to the financial stability of

the United States. Comments are due 03/30/2011. Copies
of the proposed rule may be obtained from WBA or
viewed at: http://www.gpo.gov/fdsys/pkg/FR-2011-02-11/
pdf/2011-2978.pdf. Federal Register, Vol. 76, No. 29,
02/11/2011, 7731-7740.
 FRB has issued a proposed rule that would amend
Regulation Z, which implements the Truth in Lending Act
(TILA), to implement certain amendments made to TILA
by the Dodd-Frank Act. Regulation Z currently requires
creditors to establish escrow accounts for higher-priced
mortgage loans (HPMLs) secured by a first lien on a
dwelling. The proposal would implement statutory
changes made by the Dodd-Frank Act that lengthen the
time for which a mandatory escrow account established
for a HPML must be maintained. In addition, the proposal
would implement the Dodd-Frank Act disclosure
requirements regarding escrow accounts. The proposal
would also exempt certain loans from the statute’s escrow
requirement. The primary exemption would apply to
mortgage loans extended by creditors that operate
predominately in rural or underserved areas, originate a
limited number of mortgage loans, and do not maintain
escrow accounts for any mortgage loans they service.
Comments are due 05/02/2011. Copies of the proposed
rule may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2011-03-02/pdf/20114385.pdf. Federal Register, Vol. 76, No. 41, 03/02/2011,
11598-11629.
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Check “Special Focus” for an article on the increased threshold amount for Truth in Lending. Next, read “Regulatory
Spotlight” for items on Regulations M, CC and B. Then, turn to “Compliance Notes” for FAQs on the NMLS and FDIC
Overdraft Guidance.

SPECIAL FOCUS
Truth in Lending Act Threshold Amount for
Exemption to Increase
Notice 2011-5
Beginning this summer, more consumer credit transactions
will be subject to the Truth in Lending Act (TILA) and its
implementing Regulation Z (Reg Z). This is because of
amendments made by the Dodd-Frank Act (DFA) to TILA
which increase the threshold for exempt consumer credit
transactions from $25,000 to $50,000. This increase to
$50,000 is effective July 21, 2011. However, the threshold
amount is then subject to annual adjustment, beginning
January 1, 2012. To implement this change, the Board of
Governors of the Federal Reserve System (FRB) recently
issued a final rule amending Sec. 226.3(b) of Reg Z, and its
Official Staff Commentary. The Commentary includes
several new examples meant to clarify provisions of
226.3(b) that are not changing, as well as provisions that are
changing.
While this may seem fairly straightforward, its implications
can be a bit tricky, given that the exemption is affected by
the adjustable nature of the threshold amount, certain
subsequent changes in a transaction, and a transition rule for
certain pre-July 21, 2011 open-end credit accounts. This
article will provide an overview of the final rule, which
relates exclusively to the exemption from Reg Z for
consumer credit transactions based upon a threshold amount,
to help institutions understand its scope and prepare to
comply by July 21, 2011, and beyond.
Exemption Threshold Amount for Certain Consumer
Credit Transactions
Currently, Reg Z exempts: (A) An extension of credit made
primarily for business, commercial or agricultural purpose,
including credit extended to an organization; and (B) An
extension of credit made primarily for personal family or
household purpose where the amount financed exceeds
$25,000 or in which there is an express written commitment
to extend credit in excess of $25,000, unless the extension of
credit is a private education loan, as defined in Reg Z, or is
secured by real property, or personal property used or
expected to be used as the principal dwelling of the
consumer.

The final rule does not eliminate or change the exemption in
(A) above, nor does it eliminate or change the fact that Reg
Z applies to consumer credit extended in any amount when
it is a private education loan, or is secured by real property
or personal property that is or will be used as the consumer’s
principal dwelling in (B) above; however, the final rule
certainly does change the current threshold amount of
$25,000 in (B) above, that is otherwise applicable to
consumer credit transactions.
The final rule establishes that, upon the effective date of
July 21, 2011, an extension of credit will be exempt if the
“amount of credit extended” exceeds the “applicable
threshold amount” or if there is an express written
commitment to extend credit in excess of the applicable
threshold amount, unless the credit is a private education
loan, or is secured by real property, or personal property
used or expected to be used as the principal dwelling of the
consumer. The final rule makes reference to the “applicable
threshold amount” because the threshold is subject to annual
adjustment each January 1 to reflect any increase in the
Consumer Price Index for Urban Wage Earners and Clerical
Workers (CPI-W), as of each preceding June 1. The
commentary to the final rule will be amended to reflect any
such adjustment, and notice will be published in the Federal
Register prior to the January 1 effective date.
Under the final rule, the applicable threshold amount, as of
July 21, 2011, will be $50,000. That amount will remain in
effect through December 31, 2011, but could then be
adjusted upward on January 1, 2012, and each subsequent
January 1. Also, note that the applicable threshold amount is
stated in terms of the amount of credit extended rather than
the amount financed.
Implications for Closed-End Consumer Credit
Qualifying for exemption
A closed-end loan is exempt (unless the extension of credit
is a private education loan, or is secured by any real
property, or by personal property used or expected to be
used as the consumer’s principal dwelling) if either of the
following conditions is met: (A) The creditor makes an
extension of credit at consummation that exceeds the
threshold amount in effect at the time of consummation. In

WBA COMPLIANCE JOURNAL
these circumstances, the loan remains exempt even if the
amount owed is subsequently reduced below the threshold
amount (such as through repayment of the loan); or (B) The
creditor makes a commitment at consummation to extend a
total amount of credit in excess of the threshold amount in
effect at the time of consummation. In these circumstances,
the loan remains exempt even if the total amount of credit
extended does not exceed the threshold amount. This
comment was added to address loan commitments for
closed-end credit with terms that provide for scheduled
advances or advances at the consumer’s option, where the
total amount of credit ultimately drawn may be less than the
original loan commitment on which the exemption was
based.
Subsequent changes
If a creditor makes a closed-end extension of credit or
commitment to extend closed-end credit that exceeds the
threshold amount in effect at the time of consummation, the
closed-end loan remains exempt regardless of a subsequent
increase in the threshold amount. However, as has always
been the case, a closed-end loan is not exempt merely
because it is used to satisfy and replace an existing exempt
loan, unless the new extension of credit is itself exempt
under the applicable threshold amount.
For example, assume a closed-end loan that qualified for an
exemption at consummation in year one is refinanced in
year ten and that the new loan amount is less than the
threshold amount in effect in year ten. In these
circumstances, the creditor must comply with all of the
applicable requirements of Reg Z with respect to the year
ten transaction if the original loan is satisfied and replaced
by the new loan, which is not exempt.
Addition of a security interest in real property or a dwelling
after account opening or consummation
As has always been the case for closed-end loans, if, after
consummation, a security interest is taken in any real
property, or in personal property used or expected to be used
as the consumer’s principal dwelling, an exempt loan
remains exempt. However, the addition of a security interest
in the consumer’s principal dwelling is a transaction for
purposes of rescission and the creditor must give the
consumer the right to rescind the security interest consistent
with the rescission rules for closed-end credit. In contrast, if
a closed-end loan that is exempt is satisfied and replaced by

a loan that is secured by any real property, or by personal
property used or expected to be used as the consumer’s
principal dwelling, the new loan is not exempt and the
creditor must comply with all of the applicable requirements
of Reg Z.
Implications for Open-End Consumer Credit Accounts
Qualifying for exemption
An open-end account is exempt (unless secured by any real
property, or by personal property used or expected to be
used as the consumer’s principal dwelling) if either of the
following conditions is met:
(A) The creditor makes an initial extension of credit at or
after account opening that exceeds the threshold amount in
effect at the time the initial extension is made. If a creditor
makes an initial extension of credit after account opening
that does not exceed the threshold amount in effect at the
time the extension is made, the creditor must have satisfied
all of the applicable requirements of Reg Z from the date the
account was opened (or earlier, if applicable), including but
not limited to the requirements of Sec. 226.6 (accountopening disclosures), Sec. 226.7 (periodic statements), Sec.
226.52 (limitations on fees), and Sec. 226.55 (limitations on
increasing annual percentages rates, fees, and charges). For
example:
(1) Assume that the threshold amount in effect on
January 1 is $50,000. On February 1, an account is
opened but the creditor does not make an initial
extension of credit at that time. On July 1, the creditor
makes an initial extension of credit of $60,000. In this
circumstance, no requirements of Reg Z apply to the
account.
(2) Assume that the threshold amount in effect on
January 1 is $50,000. On February 1, an account is
opened but the creditor does not make an initial
extension of credit at that time. On July 1, the creditor
makes an initial extension of credit of $50,000 or less.
In this circumstance, the account is not exempt and the
creditor must have satisfied all of the applicable
requirements of this Part from the date the account was
opened (or earlier, if applicable).
(B) The creditor makes a firm written commitment at
account opening to extend a total amount of credit in excess
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of the threshold amount in effect at the time the account is
opened with no requirement of additional credit information
for any advances on the account (except as permitted from
time to time with respect to open-end accounts, such as
verifying the value of collateral before making an extension
and performing periodic reviews of the consumer’s
creditworthiness).
Subsequent changes generally
Subsequent changes to an open-end account or the threshold
amount may result in the account no longer qualifying for
the exemption. In these circumstances, the creditor must
begin to comply with all of the applicable requirements of
Regulation Z within a reasonable period of time after the
account ceases to be exempt. Once an account ceases to be
exempt, the requirements of Reg Z apply to any balances on
the account. The creditor, however, is not required to
comply with the requirements of Reg Z with respect to the
period of time during which the account was exempt. For
example, if an open-end credit account ceases to be exempt,
the creditor must within a reasonable period of time provide
the disclosures required by Sec. 226.6 reflecting the current
terms of the account and begin to provide periodic
statements consistent with Sec. 226.7. However, the creditor
is not required to disclose fees or charges imposed while the
account was exempt. Furthermore, if the creditor provided
disclosures consistent with the requirements of Reg Z while
the account was exempt, it is not required to provide
disclosures required by Sec. 226.6 reflecting the current
terms of the account.
Subsequent changes when exemption is based on initial
extension of credit
If a creditor makes an initial extension of credit that exceeds
the threshold amount in effect at that time, the open-end
account remains exempt regardless of a subsequent increase
in the threshold amount, including an increase as a result of
an increase in the CPI-W. Furthermore, in these
circumstances, the account remains exempt even if there are
no further extensions of credit, subsequent extensions of
credit do not exceed the threshold amount, the account
balance is subsequently reduced below the threshold amount
(such as through repayment of the extension), or the credit
limit for the account is subsequently reduced below the
threshold amount. However, if the initial extension of credit
on an account does not exceed the threshold amount in
effect at the time of the extension, the account is not exempt
even if a subsequent extension exceeds the threshold amount
or if the account balance later exceeds the threshold amount
(for example, due to the subsequent accrual of interest).
Subsequent changes when exemption is based on firm
commitment
In general, if a creditor makes a firm written commitment at
account opening to extend a total amount of credit that
exceeds the threshold amount in effect at that time, the
open-end account remains exempt regardless of a
subsequent increase in the threshold amount as a result of an
increase in the CPI-W. (However, see the Transition Rule
section later in this article with respect to the increase in the
threshold amount from $25,000 to $50,000). If an open-end
account is exempt based on a firm commitment to extend

credit, the account remains exempt even if the amount of
credit actually extended does not exceed the threshold
amount. In contrast, if the firm commitment does not exceed
the threshold amount at account opening, the account is not
exempt even if the account balance later exceeds the
threshold amount. In addition, if a creditor reduces a firm
commitment, the account ceases to be exempt unless the
reduced firm commitment exceeds the threshold amount in
effect at the time of the reduction. For example:
(1) Assume that, at account opening in year one, the
threshold amount in effect is $50,000 and the account is
exempt based on the creditor’s firm commitment to
extend $55,000 in credit. If during year one the creditor
reduces its firm commitment to $53,000, the account
remains exempt. However, if during year one the
creditor reduces its firm commitment to $40,000, the
account is no longer exempt.
(2) Assume that, at account opening in year one, the
threshold amount in effect is $50,000 and the account is
exempt based on the creditor’s firm commitment to
extend $55,000 in credit. If the threshold amount is
$56,000 on January 1 of year six as a result of increases
in the CPI-W, the account remains exempt. However, if
the creditor reduces its firm commitment to $54,000 on
July 1 of year six, the account ceases to be exempt.
If an open-end account qualifies for exemption at account
opening based on a firm commitment, that account may also
subsequently qualify for exemption based on an initial
extension of credit. However, that initial extension must be a
single advance in excess of the threshold amount in effect at
the time the extension is made. In addition, the account must
continue to qualify for an exemption based on the firm
commitment until the initial extension of credit is made. For
example:
(1) Assume that, at account opening in year one, the
threshold amount in effect is $50,000 and the account is
exempt based on the creditor’s firm commitment to
extend $55,000 in credit. The account is not used for an
extension of credit during year one. On January 1 of
year two, the threshold amount is increased to $51,000
as a result of an increase in the CPI-W. On July 1 of
year two, the consumer uses the account for an initial
extension of $52,000. As a result of this extension of
credit, the account remains exempt even if, after July 1
of year two, the creditor reduces the firm commitment
to $51,000 or less.
(2) Same facts as in paragraph (1) above except that the
consumer uses the account for an initial extension of
$30,000 on July 1 of year two and for an extension of
$22,000 on July 15 of year two. In these circumstances,
the exemption of the account is not based on the
$30,000 initial extension of credit because that
extension did not exceed the applicable threshold
amount ($51,000), but instead remains exempt based on
the firm commitment to extend $55,000 in credit.
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(3) Same facts as in paragraph (1) above except that, on
April 1 of year two, the creditor reduces the firm
commitment to $50,000, which is below the $51,000
threshold then in effect. Because the account ceases to
qualify for exemption on April 1 of year two, the
account does not qualify for exemption based on a
$52,000 initial extension of credit on July 1 of year two.
Addition of a security interest in real property or a dwelling
after account opening or consummation
As has always been the case for open-end accounts, if, after
account opening, a security interest is taken in any real
property, or in personal property used or expected to be used
as the consumer’s principal dwelling, a previously exempt
account ceases to be exempt and the creditor must begin to
comply with all of the applicable requirements of Reg Z
within a reasonable period of time. If a security interest is
taken in the consumer’s principal dwelling, the creditor must
also give the consumer the right to rescind the security
interest consistent with Reg Z’s rescission rules for openend credit.
Transition Rule for Certain Open-End Consumer Credit
Accounts Exempt Prior to July 21, 2011
The final rule establishes a transition rule for open-end
accounts exempt prior to July 21, 2011. For an open-end
account that is exempt on July 20, 2011, based on an express
written commitment to extend credit in excess of $25,000,
the extension will remain exempt until December 31, 2011
unless: (A) The creditor takes a security interest in any real
property, or personal property that is used or expected to be
used as the consumer’s principal dwelling; or (B) The
creditor reduces the express written commitment to extend
credit to $25,000 or less.
In addition, the commentary to the final rule clarifies that if,
on July 20, 2011, an open-end account is exempt based on a
firm commitment to extend credit in excess of $25,000, the
account remains exempt until December 31, 2011 (unless
the firm commitment is reduced to $25,000 or less).
However, if the firm commitment is increased on or before
December 31, 2011 to an amount in excess of $50,000, the
account remains exempt regardless of subsequent increases
in the threshold amount as a result of increases in the CPI-

W. On the other hand, if the firm commitment is not
increased on or before December 31, 2011 to an amount in
excess of $50,000, the account ceases to be exempt based on
a firm commitment to extend credit. For example:
(1) Assume that, on July 20, 2011, the account is
exempt based on the creditor’s firm commitment to
extend $30,000 in credit. On November 1, 2011, the
creditor increases the firm commitment on the account
to $55,000. In these circumstances, the account remains
exempt regardless of subsequent increases in the
threshold amount as a result of increases in the CPI-W.
(2) Same facts as paragraph (1) above except, on
November 1, 2011, the creditor increases the firm
commitment on the account to $40,000. In these
circumstances, the account ceases to be exempt after
December 31, 2011, and the creditor must begin to
comply with the applicable requirements of Regulation
Z, as noted earlier.
Creditors that rely on the firm commitment exemption will
need to review open-end consumer accounts that were
exempt as of July 20, 2011 and, by December 31, 2011,
either increase their firm commitment to more than $50,000
or begin to comply with Regulation Z.
Conclusion
In preparation for the July 21, 2011 effective date, creditors
should review the final rule now and begin to train consumer
credit personnel to ensure they understand when a consumer
credit transaction is subject to Regulation Z and its
requirements. In addition, creditors will need to review
certain open-end accounts that were exempt as of July 20,
2011, to determine what steps must be taken by December
31, 2011. The final rule may be found at: http://
www.gpo.gov/fdsys/pkg/FR-2011-04-04/pdf/2011-7376.pdf.
Finally, readers should also be aware that FRB issued a
similar final rule on the Consumer Leasing Act’s
implementing Regulation M to increase its threshold from
$25,000 to $50,000. While this article does not discuss the
Regulation M final rule, those interested may find more
information in the “Regulatory Spotlight” section of this
publication.

REGULATORY SPOTLIGHT
Agencies Seek Comment on Revisions to Call
Report and Thrift Financial Report.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), and Office
of Thrift Supervision (OTS) (collectively, the Agencies)
seek comment of a proposal to revise the Consolidated
Reports of Condition and Income (Call Report) for banks,
the Thrift Financial Report (TFR) for savings associations,
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the Report of Assets and Liabilities of U.S. Branches and
Agencies of Foreign Banks (FFIEC 002), and the Report of
Assets and Liabilities of a Non-U.S. Branch that is Managed
or Controlled by a U.S. Branch or Agency of a Foreign
(Non-U.S.) Bank (FFIEC 002S), all of which are currently
approved collections of information, effective as of the
06/30/2011, report date. The notice outlines the proposed
revisions. Comments are due 05/16/2011. Copies of the
notice may be obtained from the Association office or
viewed at: http://www.gpo.gov/fdsys/pkg/FR-2011-03-16/
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Read “Special Focus” for an article on FDIC’s overdraft payment guidance and FAQs. Next, check “Regulatory Spotlight” for
items on compensation and risk retention. Finally, turn to “Compliance Notes” for items on TILA/RESPA integrated
disclosures and Treasury’s FAQs on its garnishment rule. 

SPECIAL FOCUS
FDIC Final Overdraft Payment Supervisory
Guidance and FAQs

updated accordingly, present information accurately and are
not misleading.

Notice 2011-6

FDIC is particularly concerned about the risks posed by
automated overdraft payment programs, which are
established programs, often partially or fully computerized,
that are used by institutions to determine whether nonsufficient fund (NSF) transactions qualify for overdraft
coverage based on pre-determined criteria. Ad hoc overdraft
payments typically involve irregular and infrequent
occasions on which a bank employee exercises discretion in
a specific instance about whether to pay an item or not, as a
customer accommodation and not on a pre-determined or
formulaic basis. Such ad hoc activities are not the focus of
this guidance. Similarly, linked lines of credit are not the
focus of this guidance. Management should also ensure that
all overdraft payment and line of credit practices conform to
all applicable laws and regulations. To mitigate safety and
soundness and compliance risks, and avoid violations of
related laws and regulations, FDIC expects its supervised
institutions to take the following actions regarding
automated overdraft payment programs:

BACKGROUND
As initially reported in the December 2010 edition of WBA
Compliance Jounral, the FDIC Overdraft Payment
Supervisory Guidance (Guidance) was issued by FDIC in
November of that same year. In response to numerous
questions that arose in connection with the Guidance, FDIC
subsequently issued a Frequently Asked Questions (FAQs)
document which provided insight into the incorporation of
the Guidance in FDIC’s examination process. The Guidance
and FAQs apply specifically to FDIC-supervised
institutions, and by July 1, 2011, such institutions must
ensure they have taken into account FDIC’s expectation to
mitigate risk associated with the payment of overdrafts that
are the subject of these documents. Because it is possible
other federal banking regulatory agencies may look to this
information for their own purposes, WBA is providing the
information for all of its membership to review. Non-FDIC
supervised institutions should contact their federal
regulatory agency to determine the extent to which, if at all,
such agency will look to FDIC’s Guidance and FAQs.
FDIC’s GUIDANCE
Supervisory Expectations
FDIC expects institutions to implement effective compliance
and risk management systems, policies, and procedures to
ensure that institutions manage any overdraft payment
programs in accordance with the 2005 Joint Guidance on
Overdraft Protection Programs (Joint Guidance) and the
Federal Reserve Board’s (FRB’s) November 12, 2009
amendments to Regulation E, to avoid harming consumers
or creating other compliance, operational, financial,
reputational or other risks. As changes are made to overdraft
payment programs in response to regulatory developments
or to implement additional recommendations, institutions
are reminded to ensure that customer communications (e.g.,
agreements, correspondence, marketing materials, etc.) are

 Ensure that boards of directors provide appropriate
oversight of programs, consistent with their ultimate
responsibility for overall compliance, and that on an
ongoing and regular basis management provides oversight
of program features and operation. Appropriate steps
include an annual review of an overdraft program’s key
features.
 Review their marketing, disclosure, and implementation
of such programs to minimize potential consumer
confusion and promote responsible use.
 Train staff to explain program features and other choices.
 Prominently distinguish account balances from any
available overdraft coverage amounts. Note also that, as of
January 1, 2010, Regulation DD (Truth in Savings Act)
prohibits institutions from including overdraft coverage
amounts in any account balance information provided by
an automated system.
 Monitor programs for excessive or chronic customer use,
and if a customer overdraws his or her account on more
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than six occasions where a fee is charged in a rolling
twelve-month period, undertake meaningful and effective
follow-up action, including, for example:
 Contacting the customer (e.g., in person or via
telephone) to discuss less costly alternatives to the
automated overdraft payment program such as a linked
savings account, a more reasonably priced line of
credit consistent with safe and sound banking
practices, or a safe and affordable small-dollar loan;
and
 Giving the customer a reasonable opportunity to
decide whether to continue fee-based overdraft
coverage or choose another available alternative.
 Institute appropriate daily limits on customer costs by, for
example, limiting the number of transactions that will be
subject to a fee or providing a dollar limit on the total fees
that will be imposed per day.
 Consider eliminating overdraft fees for transactions that
overdraw an account by a de minimis amount.
 Consider employing cost effective, existing technology, as
appropriate (e.g., text message, e-mail, telephone or cell
phone) to alert customers when their account balance is at
risk of generating a fee for nonsufficient funds.
 Consider providing information to consumers about how
to access free or low-cost financial education workshops
or individualized counseling to learn how to more
effectively manage personal finances. If an institution’s
community-based partners do not already provide
counseling, the Federal Trade Commission’s (FTC)
Choosing a Credit Counselor may be one resource to help
institutions choose quality credit counseling partners.
 Review check-clearing procedures of the institution and
any third-party vendor to ensure they operate in a manner
that avoids maximizing customer overdrafts and related
fees through the clearing order. Examples of appropriate
procedures include clearing items in the order received or
by check number.
 Monitor and, where necessary, mitigate credit, legal,
reputational, safety and soundness, and other risks, as

appropriate. Legal and compliance risks associated with
overdraft payment programs include: Section 5 of the
Federal Trade Commission Act, the Equal Credit
Opportunity Act, the Truth in Savings Act, the Electronic
Fund Transfer Act, as well as related implementing
regulations and any changes to those regulations or
statutes.
Regulation E Requirements
Under new Regulation E requirements that took effect on
July 1, 2010, institutions must provide notice and a
reasonable opportunity for customers to opt-in to the
payment of ATM and POS overdrafts for a fee. In
complying with these requirements, institutions should not
attempt to steer frequent users of fee-based overdraft
products to opt-in to these programs while obscuring the
availability of alternatives. Targeting customers who may be
least able to afford such products such as through aggressive
advertising or other promotional activities can raise safety
and soundness concerns about potentially unsustainable
consumer debt. Any steering activity with respect to credit
products raises potential legal issues, including fair lending,
and concerns about unfair or deceptive acts or practices
(UDAPs), among others, and will be closely scrutinized.
Although the FRB did not address the payment of overdrafts
resulting from non-electronic transactions, such as paper
checks or automated clearing house (ACH) transfers, FDIC
believes institutions should allow customers to decline
overdraft coverage (i.e., opt-out) for these transactions and
honor an opt-out request.
In addition, FDIC encourages institutions to remind their
customers, especially chronic or excessive users of overdraft
programs, that even if they have chosen to opt-in to the
payment of ATM and POS overdrafts for a fee, at any time
they can still choose to opt-out of ATM and POS overdraft
programs.
Examinations
Overdraft payment programs will be reviewed at each
examination. Overdraft payment programs that are found to
pose unacceptable safety and soundness or compliance risks
will be factored into examination ratings and corrective
action will be taken where necessary. Institutions that use

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2011 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Rose Oswald Poels, Kristine Cleven and Heather MacKinnon. Editor: Jodi Zieske Subscription
Rates: $195/one year for members; $50 for section members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
wbalegal@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at: www.wisbank.com.

2  May 2011

WBA COMPLIANCE JOURNAL
third party arrangements will be expected to follow the 2008
Guidance for Managing Third-Party Risk.
Institutions should review FDIC’s 2004 guidance (issued
jointly with the FRB) on Unfair or Deceptive Acts or
Practices by State-Chartered Banks. Section 5 of the FTC
Act prohibits UDAPs in or affecting commerce, and the
FDIC enforces compliance with this important consumer
protection law by FDIC-supervised institutions pursuant to
its authority under the FTC Act and section 8 of the Federal
Deposit Insurance Act.
The prohibition against UDAPs applies to all products and
services offered by financial institutions, including
automated overdraft payment programs, and regardless of
whether such programs are offered directly or indirectly
through a third party.
In addition, as stated in the Joint Guidance:
“Under the Equal Credit Opportunity Act (ECOA) and
Regulation B, creditors are prohibited from discriminating
against an applicant on a prohibited basis in any aspect of
a credit transaction. This prohibition applies to overdraft
protection programs. Thus, steering or targeting certain
consumers on a prohibited basis for overdraft protection
programs while offering other consumers overdraft lines
of credit or other more favorable credit products or
overdraft services, will raise concerns under the ECOA.”
FDIC expects institutions to employ measured and
appropriate follow-up with customers pursuant to this
guidance, as compared with inappropriate efforts to coerce
consumers to opt-in. Inconsistent application of waivers of
overdraft fees will be evaluated in light of all applicable fair
lending statutes and regulations.
Institutions will continue to receive favorable CRA
consideration for offering positive alternatives to overdrafts
that are responsive to the needs of the customers in their
local communities. For example, FDIC examiners will
inquire about and consider favorably lower cost transaction
accounts and credit alternatives, such as small dollar loans
and overdraft lines of credit, which are responsive to
consumer needs, particularly those of low- and moderateincome individuals. FDIC’s Affordable Small Dollar Loan
Guidelines, provides additional details on small-dollar loans.
FDIC’s FAQs
I. Defining Automated and Ad Hoc Programs
1. How does an “automated” overdraft payment program
differ from “ad hoc” overdraft payment practices?
Automated overdraft payment programs typically rely on
computerized decision-making, and use pre-established
criteria to pay or return specific items. There is little to no
case-by-case review and decision-making with respect to an
individual customer or item.
By contrast, ad hoc practices typically involve the exercise
of bank employee judgment in making a specific decision

about whether to pay or return an item. This is done as an
accommodation and based on the employee’s knowledge of
a particular customer.
2. Do the specific supervisory expectations about customer
contact apply to ad hoc overdraft payments?
No. The FDIC’s November 2010 Guidance is focused on
assisting institutions in identifying, managing, and
mitigating the particular risks posed by automated overdraft
payment programs. Ad hoc overdraft payments have been
authorized by banks for years as an accommodation based
on specific considerations and knowledge of a particular
customer, and they have generally not been the subject of
the type of product over-use concerns that can be associated
with automated overdraft programs. Consequently, the
specific supervisory expectations set out in the Guidance
regarding customer contact for excessive or chronic users of
automated overdraft payment programs do not apply to ad
hoc overdraft practices.
3. Should institutions monitor and manage risks associated
with ad hoc payments of overdrafts?
Yes. While the Guidance’s specific supervisory expectations
relate only to automated overdraft payment programs,
institutions that authorize overdrafts on an ad hoc basis
should manage potential reputational, compliance, and
litigation risks regarding certain overdraft payment
practices, such as check clearing practices designed to
maximize overdraft fees. In addition, the Guidance provides
updated information on the laws, regulations, and other
guidance that apply to all types of overdraft payment
practices and programs.
II. Excessive Use and Meaningful Follow-up
1. The Guidance states that FDIC-supervised institutions
should monitor programs for excessive or chronic customer
use, and if a customer overdraws his or her account on more
than six occasions where a fee is charged in a rolling
twelve-month period, undertake meaningful and effective
follow-up action. What is an “occasion” where a fee is
charged?
An “occasion” occurs each time an overdraft transaction
generates a fee. For example, this would include a pertransaction overdraft fee or a daily fee for an outstanding
overdraft status. As a result, potentially more than one
“occasion” can occur per day. If three overdraft fees are
charged as a result of three transactions (even if the fees are
aggregated), that would constitute three occasions. If a fee
itself triggers an overdraft, that event would count if a
further overdraft fee is charged as a result.
By contrast, overdraft items paid where no fee is charged
(for example, if a bank pays an item after a daily limit is met
on overdraft items paid and the bank waives additional fees)
would not be included. Thus, if four overdrafts occur in a
day but the bank only charges three fees as a result of a perday limit on fees charged, this would constitute three
occasions.
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2. What is meaningful and effective follow-up for chronic or
excessive use and how can an institution demonstrate it has
made meaningful efforts to reach chronic or excessive users
of automated overdraft payment programs?
Meaningful and effective follow-up means that the
institution has made reasonable efforts to provide the
customer with information on alternatives to overdraft
payment programs that may be better-suited to the
individual’s need for short-term credit, as well as a clear
mechanism for the customer to avail himself or herself of
those alternatives. The key goal is to ensure that customers
are able to make informed choices among available options
to manage recurring needs for short-term credit. The FDIC
will assess the institution’s level of effort to reach
customers, the institution’s program for providing notice to
customers of available alternatives, and the ease with which
customers are able to select alternative products.
Institutions may employ a variety of techniques, based on
individual customer profiles and general business practices,
to contact excessive or chronic users of overdraft payment
programs. For example, the institution’s overall approach
could incorporate contacting a customer via telephone, in
person, by mail, or through electronic notifications. Relevant
factors include whether the institution:
 Has a regular program to inform excessive or chronic
users of overdraft usage and cumulative costs in a
prominent or conspicuous fashion;
 Highlights availability of alternatives to overdraft
payment programs that may be lower-cost or more
appropriate; and

of the institution’s overall approach for addressing chronic
or excessive use of automated overdraft payment programs.
For example, some institutions have implemented limits on
the number of transactions that will be subject to a fee (e.g.,
no more than three per day) or on total allowable fees (e.g.,
a specific maximum dollar amount of allowable fees per
day).
2. What is an example of an appropriate de minimis
overdraft amount?
Institutions should consider the use of a de minimis
threshold before an overdraft fee is charged in order to
reduce reputational risk related to charging fees that are
disproportionate to the item being cleared. For example,
some institutions have implemented de minimis limits
whereby they do not charge overdraft fees for underlying
transaction amounts of less than $10, while some have
declined to charge overdraft fees for transactions of any
amount that overdraw an account by less than $10.
3. What is a reasonable and proportional overdraft fee?
As noted in FAQ # III.2 (de minimis), institutions may
increase reputational risk when overdraft fees are
significantly greater than the amount of the item being
cleared. Institutions should review the amount charged for
the overdraft payment compared to the amount of the
underlying transaction that triggered the overdraft, and
assess whether the charge is reasonable and proportionate in
comparison. Institutions should consider de minimis limits to
reduce the reputational risk of overdraft fees that are
disproportionate to the cost of the underlying transaction.

 Provides a clear and simple manner to contact the
institution to discuss available alternatives.

4. How can institutions and their third-party vendors work
to process transactions in a manner that addresses risks
identified in the Guidance?

The institution should be able to demonstrate that it
monitors account usage, undertakes programs designed to
address excessive or chronic use, and monitors its success in
informing frequent users of overdraft payment programs of
the high cumulative costs of the program and the availability
of less-costly or otherwise more appropriate alternatives.

Transactions should be processed in a neutral order that
avoids manipulating or structuring processing order to
maximize customer overdraft and related fees. Examples of
a neutral order include order received, check number, serial
number sequence, or other approaches when necessary
based on sound business justification.

Two examples of ways in which an institution could
demonstrate meaningful and effective follow-up regarding
excessive or chronic users of overdraft programs are to
provide enhanced periodic statements or employ a targeted
outreach approach. Specific information discussing
meaningful and effective follow-up when utilizing these
approaches is described below. Institutions may employ
other approaches for engaging in effective and meaningful
follow-up with chronic or excessive users.

Re-ordering transactions to clear the highest item first is not
considered neutral because this approach will tend to
increase the number of overdraft fees. By contrast,
processing batches of transactions in a random order or
order received is a neutral approach; however, institutions
should not arrange the order of types of transactions (i.e.,
batches) cleared in order to increase the number of
overdrafts and maximize fees.

III. Fee Limits and Maximizing Fees
1. What is an example of an appropriate daily limit on
overdraft fees?
Daily limits can help prevent a customer’s individual lapse
in financial management from triggering a cascade of
overdraft fees, and will be reviewed as one possible element
4  May 2011

IV. Other Questions
1. Is an institution required to provide new alternatives to
automated overdraft payment programs?
No. Banks are not required to develop new products in
response to the Guidance. However, most banks offer some
form of short-term alternative, including lines of credit,
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fixed-term small dollar loans, and linked savings accounts,
and the FDIC encourages institutions to provide linked
accounts or responsible, short-term credit products (such as
those offered under the FDIC’s small dollar loan pilot).
Banks are expected to inform excessive or chronic users of
overdraft payment programs about alternative products that
the institution has available for its customers, and to make
these programs available to customers that qualify. Such
products may qualify for CRA consideration under the
service or lending tests.
2. Is an institution required to terminate or suspend a
customer’s access to the automated overdraft payment
program if the customer engages in chronic or excessive
use?
No. Institutions are expected to monitor usage and engage in
meaningful and effective follow-up to inform excessive
users of available alternatives. However, as discussed in the
Guidance, a number of risks are associated with chronic or
excessive use of automated overdraft programs, including
reputational, compliance, safety-and-soundness, and
litigation risks. If such risks are identified during the course
of an institution’s monitoring and oversight of an automated
overdraft program, institutions should take appropriate
action to mitigate risks, as has been the case in the past.
3. The Guidance states that the FDIC believes institutions
should allow customers to decline overdraft coverage (i.e.,
opt-out) for payment of overdrafts resulting from nonelectronic transactions such as paper checks or automated
clearing house (ACH) transfers. Can you clarify to which
transactions this recommendation applies?
To promote consumer choice and awareness, institutions are
encouraged to permit customers to decline overdraft
coverage (i.e., opt-out) for transactions that are not subject
to the Regulation E opt-in requirements, including checks,
ACH transactions and recurring debits. As part of an
institution’s on-going relationship with its customers, the
FDIC recommends that institutions consider occasional
communications to remind customers of available options to
terminate overdraft coverage.
4. How can small or rural institutions provide information
about financial education?
In addition to educational resources identified in the
Guidance, institutions may want to consider using Webbased resources or referrals to reputable, non-profit
organizations.
5. When are institutions expected to have reviewed and
responded to the Guidance?
As stated in the Guidance, the FDIC expects that institutions
will have approved, responsive compliance and risk
management action plans, policies and procedures by July 1,
2011.
Meaningful and Effective Follow-up Illustrations

The following information is provided to illustrate two
examples of ways in which institutions may demonstrate
meaningful and effective follow-up with excessive or
chronic users of overdraft payment programs.
An enhanced periodic statement approach would involve
augmenting existing, required disclosures for overdraft fees
under Regulation DD (Truth in Savings), which requires
disclosure of the total amounts of fees charged for overdrafts
during the statement period and calendar year-to-date, by
prominently highlighting how excessive or chronic users of
automated overdraft programs could contact the institution
to discuss available alternatives, and encouraging
meaningful and effective contact.
A targeted outreach approach would involve contacting
excessive users in person or via telephone to discuss less
costly alternatives to automated overdraft payment
programs.
Approach #1: Enhanced Periodic Statements
If an institution chooses to take an enhanced periodic
statement approach that augments the requirements of
Regulation DD for overdraft fees charged during the current
statement period and calendar year-to-date, and if a
customer incurs more than six overdrafts in a rolling twelvemonth period, an institution could include a message on the
periodic statement that describes how the customer could
contact the institution to discuss alternative options. An
effective approach could be to include the name or names of
specific employee(s) who have knowledge of alternative
credit products for which the customer might qualify and are
able to assist the customer in determining whether he or she
qualifies for them. For example, the following statement
could be used: “You have been paying multiple overdraft
fees and there may be cheaper alternative products that
may be better suited for your needs. Please call [name of
employee] at xxx-xxx-xxxx to discuss other options with
a customer service representative or visit us at your local
branch.”
Under this approach, it would be reasonable for an
institution to continue to send enhanced periodic statements
to a customer for as long as the customer continues chronic
or excessive usage.
Approach #2: Targeted Outreach
If an institution chooses to take a targeted outreach
approach, an institution would initiate outreach within a
reasonable time period (e.g., 30 days) when a customer
incurs more than six overdrafts in a rolling twelve-month
period, to discuss overdraft usage and available alternatives
to the overdraft payment program. If a customer decides to
remain in the automated overdraft payment program, the
institution should also engage the customer to determine the
customer’s preferences for future contact regarding
participation in the automated overdraft payment program.
Absent an indication of customer preference regarding
subsequent contact, a targeted outreach approach would
involve contacting a customer whenever there is a cycle of
repeated, excessive use (e.g., subsequent occurrences of
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more than six overdraft occasions where a fee is charged in
a rolling twelve-month period).
RESOURCES
The following is a list of resources that should be reviewed
in connection with the payment of overdrafts:
Affordable Small Dollar Loan Guidelines, available at:
http://www.fdic.gov/news/news/financial/2007/
fil07050.html; Interagency Questions and Answers
Regarding Community Reinvestment, available at: http://
www.ffiec.gov/cra/pdf/2010-4903.pdf; FTC’s Choosing a
Credit Counselor, available at: http://www.ftc.gov/bcp/edu/

pubs/consumer/credit/cre26.shtm; Unfair or Deceptive Acts
or Practices by State-Chartered Banks, available at: http://
www.fdic.gov/news/news/financial/2004/fil2604.html;
Overdraft Protection Programs Joint Agency Guidance,
available at: http://www.fdic.gov/news/news/financial/2005/
fil1105.html; Guidance for Managing Third-Party Risk,
available at: http://www.fdic.gov/news/news/financial/2008/
fil08044.html; FDIC Final Overdraft Payment Supervisory
Guidance, available at: http://www.fdic.gov/news/news/
financial/2010/fil10081.html; and FDIC Final Overdraft
Payment Supervisory Guidance Frequently Asked
Questions, available at: http://www.fdic.gov/news/
conferences/overdraft/FAQ.html.

REGULATORY SPOTLIGHT
Agencies Issue Proposed Rule on IncentiveBased Compensation Arrangements.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
Thrift Supervision (OTS), National Credit Union
Administration (NCUA), Securities and Exchange
Commission (SEC), and Federal Housing Finance Agency
(FHFA) (collectively, the Agencies) have issued a proposed
rule to implement section 956 of the Dodd-Frank Act. The
proposed rule would require the reporting of incentive-based
compensation arrangements by a covered financial
institution and prohibit incentive-based compensation
arrangements at a covered financial institution that provide
excessive compensation or that could expose the institution
to inappropriate risks that could lead to material financial
loss. Additionally, the Dodd-Frank Act requires a covered
financial institution to disclose to its appropriate federal
regulator the structure of its incentive-based compensation
arrangements sufficient to determine whether the structure
provides “excessive compensation, fees, or benefits” or
“could lead to material financial loss” to the institution. The
Dodd-Frank Act does not require a covered financial
institution to report the actual compensation of particular
individuals as part of this requirement. Comments are due
05/31/2011. Copies of the proposed rule may be obtained
from WBA or viewed at: http://www.gpo.gov/fdsys/pkg/FR2011-04-14/pdf/2011-7937.pdf. Federal Register, Vol. 76,
No. 72, 04/14/2011, 21170-21219.

Agencies Issue Proposed Rule on Credit Risk
Retention.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Securities
and Exchange Commission (SEC), Federal Housing Finance
Agency (FHFA), and Department of Housing and Urban
Development (HUD) (collectively, the Agencies) have
issued a proposed rule to implement the credit risk retention
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requirements of section 15G of the Securities Exchange Act,
as added by section 941 of the Dodd-Frank Act. Section
15G generally requires the securitizer of asset-backed
securities to retain not less than five percent of the credit
risk of the assets collateralizing the asset-backed securities.
Section 15G includes a variety of exemptions from these
requirements, including an exemption for asset-backed
securities that are collateralized exclusively by residential
mortgages that qualify as “qualified residential mortgages,”
as such term is defined by the Agencies in the proposal.
Comments are due 06/10/2011. Copies of the proposed rule
may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2011-04-29/pdf/2011-8364.pdf.
Federal Register, Vol. 76, No. 83, 04/29/2011, 2409024186.

Agencies Seek Comment on Branch Office and
Summary of Deposits Surveys.
The Federal Deposit Insurance Corporation (FDIC) and the
Office of Thrift Supervision (OTS) (collectively, the
Agencies) seek comment on their proposal to require
savings associations currently filing data through the Branch
Office Survey System (BOS) with OTS to convert to filing
data through the Summary of Deposits Survey (SOD) with
FDIC. The Agencies have proposed to standardize the
yearly collection of bank information among all FDICinsured entities. To accomplish this goal, the Agencies have
proposed to cease collection of branching and deposit data
from OTS-regulated savings associations through the BOS
and require the data be filed through the SOD. The BOS and
SOD are currently approved collections of information for
each Agency. Comments are due 06/01/2011. Copies of the
notice may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2011-05-02/pdf/201110592.pdf. Federal Register, Vol. 76, No. 84, 05/02/2011,
24486-24489.
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Read “Special Focus” for an article regarding certain Dodd-Frank Act consumer compliance requirements effective July 21,
2011. Next, check “Regulatory Spotlight” for an item on credit risk retention. Finally, turn to “Compliance Notes” for items
on Transfers by Affidavit and mortgage loan originators’ unique identifiers.

SPECIAL FOCUS
Certain Dodd-Frank Act Consumer
Compliance Requirements Are Effective
July 21, 2011
Notice 2011-7
The enactment of the Dodd-Frank Act (DFA) last summer
required the Department of Treasury to establish the date
upon which certain authority held by federal financial
regulatory agencies transfers to the new Consumer Financial
Protection Bureau (CFPB). This date, which is referred to as
the “designated transfer date” (DTD) is July 21, 2011. Not
only does the DTD mark this transfer of authority, it also
marks the effective date for several DFA amendments that
impact consumer compliance requirements, whether or not
final rules have been promulgated by the DTD. This means
that compliance with these requirements, except as
otherwise noted, is mandatory as of July 21, 2011. This
article will provide an overview of the most notable of these
consumer compliance requirements, other than the increased
exemption threshold amount for transactions subject to the
Truth in Lending Act (and Consumer Leasing Act), which
were addressed in the April 2011 edition of WBA
Compliance Journal.
Expedited Funds Availability Act & Regulation CC
The DFA amended the Expedited Funds Availability Act
(EFAA) to increase to $200 the amount of deposited funds
that must be made available for withdrawal the next
business day following deposit for deposits that are not
otherwise subject to next-day availability. In addition, the
amount is subject to adjustment every 5 years after
December 31, 2011. Currently, the amount is $100.
While the Board of Governors of the Federal Reserve
System (FRB) has issued proposed rules to amend the
EFAA’s implementing Regulation CC for this DFA
requirement and other non-DFA related purposes, it is
unlikely final rules will be adopted by July 21, 2011.
Nonetheless, compliance with the DFA amendment to the
EFAA is still required beginning July 21, 2011.
What does this mean practically for financial institutions?
Initially, for institutions with availability policies that
currently disclose $100: (1) amend funds availability

disclosures to reflect the new amount of $200. These
amended disclosures must be given for accounts that are
opened on and after July 21, 2011; (2) provide a change in
terms notice to existing account holders no later than August
21, 2011, that reflects the new amount of $200, since you
have 30 days from the effective date of a change that
expedites the availability of funds. However, keep in mind
that if you are making additional changes which would
delay availability of funds, then the consumer must be given
a change in terms notice at least 30 days in advance of the
change.
Also keep in mind that, subsequently, disclosures and
change in terms notices will have to be adjusted and
provided accordingly due to the adjustable nature of the
amount, as noted earlier. For more information about change
in terms notice requirements, please see Regulation CC sec.
229.18(e) and its official staff commentary.
As an aside, the following are some of the Regulation CC
proposed changes unrelated to DFA that will not apply on
July 21, 2011: (1) revised language and format of model
funds availability policies; (2) revisions to timeframes for
exception holds; (3) elimination of references to nonlocal
checks; (4) revisions to facilitate transition to fullyelectronic interbank check collection and return; and (5)
others.
Prohibition on Payment of Interest on
Demand Deposits & Regulation Q
The DFA amended the Federal Reserve Act, Federal
Deposit Insurance Act and Home Owners’ Loan Act to
repeal the prohibition on the payment of interest on demand
deposit accounts (DDAs), thereby effectively repealing
FRB’s Regulation Q and other conforming regulations. To
that end, FRB and FDIC have issued proposed rules to
implement the complete repeal of Reg Q, and to make
conforming technical amendments to Regulations DD and
D. However, the DFA amendments are effective on July 21,
2011, whether or not FRB and FDIC have adopted final
rules by that date.
The effect of the repeal means that beginning July 21, 2011,
institutions will be allowed to offer DDAs that bear interest,
if they choose to do so. From a practical standpoint there are
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several issues to consider in determining whether or not to
offer these types of accounts. The following are perhaps the
most significant.
First, if interest bearing DDAs are offered, the institution’s
reserve requirement under Regulation D will increase.
Second, there could be significant impact on the institution’s
balance sheet and income statement if interest bearing
DDAs are offered due to the increase in interest expense.
Third, FDIC unlimited deposit insurance coverage, which
applies to noninterest bearing transaction accounts will not
apply, obviously, to DDAs that bear interest. Also, keep in
mind that if on or after July 21, 2011 (but before December
31, 2012) an institution modifies the terms of a noninterest
bearing DDA so that the account begins to earn interest, the
institution must notify all affected customers that the
account no longer will be eligible for unlimited deposit
insurance coverage. While there are no specific language or
format requirements, the notice must be written and given in
a commercially reasonable manner. In addition, the notice
must comply with any and all state and federal laws and
regulations applicable to informing depositors of changes to
account agreements.
Note, however, that the notice requirement concerning a
change in unlimited deposit insurance coverage does not
apply to DDAs modified after December 31, 2012, because
on January 1, 2013, all transaction accounts, whether they
pay interest or not, will be insured up to the standard
maximum deposit insurance amount, which currently is
$250,000.
Finally, also note that the repeal on the prohibition on the
payment of interest on DDAs has no impact on the
availability of, or eligibility requirements for, N.O.W.
accounts.
Fair Credit Reporting Act & Regulation B
Model Adverse Action Notices
The DFA amended the Fair Credit Reporting Act (FCRA)
provisions relating to adverse action notice requirements in
connection with the use of a credit score(s). Although, the
DFA does not provide for rulemaking authority in
connection with this particular provision, to assist with
compliance, FRB issued a proposed rule containing

revisions to combined model adverse action notices found in
Regulation B that are used in transactions covered by the
FCRA and the Equal Credit Opportunity Act. The
requirements, which are specifically described below, are
effective beginning July 21, 2011, whether or not a final rule
is adopted by that date.
Therefore, as of July 21, 2011, the FCRA requires disclosure
of the following additional information in an adverse action
notice when a credit score is used in connection with
adverse action based in whole or in part on any information
in a consumer report: (1) a statement that a credit score is a
number that takes into account information in a consumer
report and that a credit score can change over time to reflect
changes to the consumer’s credit history; (2) the credit score
used by the person making the credit decision; (3) the range
of possible credit scores under the model used to generate
the credit score; (4) all of the key factors that adversely
affected the credit score, which shall not exceed four, except
that if one of the key factors is the number of inquiries made
with respect to the consumer report, the number of key
factors shall not exceed five; (5) the date the score was
created; and (6) the name of the consumer reporting agency
or other person that provided the score.
The proposed rule did not address the issue of what to do
when there are multiple applicants or multiple credit scores,
and it is unclear whether the final rule will do so given that
FRB was not given specific rulemaking authority to amend
the text of Regulation B. However, WBA believes that it is
reasonable for institutions to use guidance concerning
multiple applicants and scores provided in the proposed riskbased pricing proposed rule (and final rule, once issued), as
discussed below, in determining how to comply with the
adverse action requirements. Thus, in the case of joint
applicants, it would appear that a separate adverse action
notice would need to be provided to each applicant when
credit score information is being disclosed, because it is not
appropriate to provide one applicant’s credit score(s)
information to a co-applicant.
Fair Credit Reporting Act Risk-Based Pricing &
Regulation V
The DFA amended the FCRA’s risk-based pricing notice
requirements relating to the use of a credit score(s). Unlike
the DFA amendment in connection with adverse action
discussed above, the DFA amendment to the FCRA’s risk-
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based pricing provisions provides for specific rulemaking
authority. Therefore, FRB has issued a proposed rule to
amend FCRA’s implementing Regulation V. However, as
with most other provisions discussed in this article, this
DFA amendment is effective beginning July 21, 2011, and
must be complied with as of that date, whether or not a final
rule has been adopted by that time.
Thus, as of July 21, 2011, when a lender engages in riskbased pricing and will provide a general risk-based pricing
notice or account review notice, the amendment to FCRA
requires the following information to be included in the
general risk-based pricing notice or account review notice
when a credit score is used in making a credit decision
(granting credit on materially less favorable terms or
increasing the APR on an existing account) in connection
with consumer credit: (1) a statement that a credit score is a
number that takes into account information in a consumer
report and that a credit score can change over time to reflect
changes to the consumer’s credit history; (2) the credit score
used by the person making the credit decision; (3) the range
of possible credit scores under the model used to generate
the credit score; (4) all of the key factors that adversely
affected the credit score, which shall not exceed four, except
that if one of the key factors is the number of inquiries made
with respect to the consumer report, the number of key
factors shall not exceed five; (5) the date the score was
created; and (6) the name of the consumer reporting agency
or other person that provided the score. For purposes of this
article, the information contained in (1) through (6) of this
paragraph will be referred to collectively as “related
information”.
To effectuate this change, FRB’s proposed rule creates two
new model disclosures: (1) risk-based pricing notice with
credit score information; and (2) account review risk-based
pricing notice with credit score information. In addition, the
proposal addresses issues involving multiple credit scores
and multiple consumers when a general risk-based pricing
notice or account review notice will be given.
With respect to multiple credit scores the proposal states the
following for transactions where the lender provides a
general risk-based pricing notice or account review notice:
(1) when multiple credit scores are obtained for a consumer,
and one of the scores is used in setting material terms of
credit, the credit score used must be disclosed along with the
related information; (2) when multiple credit scores are
obtained for a consumer, and more than one of the scores is
used in setting material terms of credit, one of the credit
scores used must be disclosed along with the related
information. The notice may include, at the lender’s option,
more than one credit score on the consumer; however, the
related information must be included for each corresponding
score disclosed.
With respect to multiple consumers, the proposal states that
in a transaction involving more than one consumer where
the lender provides a general risk-based pricing notice or
account review notice, a separate notice must be given to
each consumer if the notice includes a credit score(s), even

if the consumers have the same address. Such notice must
only contain the credit score(s) of the consumer to whom the
notice is provided and not the credit score(s) of any other
consumer. And, while not explicitly addressed in the
proposal, it appears there could be a case where the lender
would give a general risk-based pricing (or account review)
notice with credit score information to one consumer and a
general risk-based pricing (or account review) notice
without credit score information to another consumer in the
same transaction. This could arise in the situation when you
have two consumers who are co-borrowers but only one
consumer’s credit score is used in making the credit
decision, such as when one borrower has a credit score but
the other borrower does not have a credit score.
Please note that this DFA amendment does not affect the
risk-based pricing rule provisions which allow lenders, in
connection with a credit product in which the creditor
engages in risk-based pricing, to give credit score exception
disclosures to all consumers who obtain that credit product
in lieu of giving a general risk-based pricing notice to only
those consumers who receive credit on materially less
favorable terms than a substantial proportion of consumers.
Thus, the rules concerning multiple credit scores and
multiple consumers in connection with the credit score
exception disclosures remain unchanged. For more
information about risk-based pricing rules, please see the
September 2010 edition of WBA Compliance Journal.
Electronic Fund Transfer Act Interchange Fees &
Regulation E
The DFA amended the Electronic Fund Transfer Act
(EFTA) by adding a new section regarding interchange
transaction fees and rules for payment card transactions.
While this amendment might not be considered a consumer
compliance issue, it is still worth noting since it has been
incredibly contentious. The amendment restricts the amount
of any interchange fee that may be imposed with respect to
any debit card transactions on both business and consumer
accounts. This amount must be “reasonable and proportional
to the cost incurred by the issue with respect to the
transaction.” The amendment exempts certain issuers and
cards from the restrictions on interchange transaction fees.
Thus, the restrictions on interchange transaction fees do not
apply to issuers that, together with affiliates, have assets of
less than $10 billion. The restrictions also do not apply to
electronic debit transactions made using two types of debit
cards—debit cards provided pursuant to governmentadministered payment programs and reloadable, general-use
prepaid cards not marketed or labeled as a gift card or
certificate. However, beginning July 21, 2012, the
exemptions from the interchange transaction fee restrictions
will not apply for transactions made using debit cards
provided pursuant to a government-administered payment
program or made using certain reloadable, general-use
prepaid cards if the cardholder may be charged either an
overdraft fee or a fee for the first withdrawal each month
from ATMs in the issuer’s designated ATM network.
FRB issued a proposed rule to implement these changes, and
as we went to print, we learned that FRB intends to vote on
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a draft of the final rule on Wednesday, June 29, 2011. The
DFA amendment is effective July 21, 2011, and at this time
it is our understanding that compliance will be mandatory on
that date.
Conclusion
Financial institutions should take the steps necessary to
prepare for these upcoming changes to comply with the
July 21, 2011, effective date. This should include reviewing
applicable policies, procedures and forms, reviewing the

April 2011 edition of WBA Compliance Journal for
information on changes to the Truth in Lending Act that are
likewise effective July 21, 2011, and regularly checking
www.wisbank.com/compliancecenter for updates on any
finalized rules. Also, FIPCO® Financial Link® software
product users should note that those products will be
updated before July 21, 2011, to provide programming as
well as new and revised forms to comply with the upcoming
changes.

REGULATORY SPOTLIGHT
Agencies Issue Proposed Rule on Margin and
Capital Requirements for Covered Swap
Entities.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Farm Credit
Administration (FCA), and Federal Housing Finance
Agency (FHFA) (collectively, the Agencies) request
comment on a proposed rule which would establish
minimum margin and capital requirements for registered
swap dealers, major swap participants, security-based swap
dealers, and major security-based swap participants for
which one of the Agencies is the prudential regulator. The
proposed rule implements sections 731 and 764 of the
Dodd-Frank Act, which require the Agencies to adopt rules
jointly to establish capital requirements and initial and
variation margin requirements for such entities on all noncleared swaps and non-cleared security-based swaps in order
to offset the greater risk to such entities and the financial
system arising from the use of swaps and security-based
swaps that are not cleared. Comments are due 06/24/2011.
Copies of the proposed rule may be obtained from WBA or
viewed at: http://www.gpo.gov/fdsys/pkg/FR-2011-05-11/
pdf/2011-10432.pdf. Federal Register, Vol. 76, No. 91,
05/11/2011, 27564-27596.

Agencies Extend Comment Period on Credit
Risk Retention Proposal.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Securities
and Exchange Commission (SEC), Federal Housing Finance
Agency (FHFA), and Department of Housing and Urban
Development (HUD) (collectively, the Agencies) have
issued a proposed rule to extend the comment period for the
proposed rule on credit risk retention. On 04/29/2011, the
Agencies published in the Federal Register a joint proposed
rule to implement the credit risk retention requirements of
section 15G of the Securities Exchange Act, as added by the
Dodd-Frank Act. Due to the complexity of the proposal and
to allow parties more time to consider the impact of the
proposed rule on affected markets, the Agencies have
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determined that an extension of the comment period is
appropriate. Comments are now due 08/01/2011. Copies of
the proposed rule may be obtained from WBA or viewed at:
http://www.gpo.gov/fdsys/pkg/FR-2011-06-10/pdf/201114444.pdf. Federal Register, Vol. 76, No. 112, 06/10/2011,
34010-34011.

CFPB Issues Notice of Rules and Orders it will
Enforce.
The Consumer Financial Protection Bureau (CFPB) has
issued a notice, as required by section 1063(i) of the
Consumer Financial Protection Act (Act), which requires
CFPB to publish in the Federal Register a list of the rules
and orders that will be enforced by CFPB. The notice sets
forth a list for public comment. A final list will be published
no later than the designated transfer date, 07/21/2011. Under
the Act, on the designated transfer date, certain consumer
financial protection authorities will transfer from seven
transferor agencies to CFPB. CFPB will also assume certain
new authorities. Subject to the limitations and other
provisions of the Act, CFPB will be authorized to enforce,
inter alia, rules and orders issued by the transferor agencies
under the enumerated consumer laws. CFPB will also have
authority to enforce in some circumstances the Federal
Trade Commission’s (FTC’s) Telemarketing Sales Rule and
its rules under the Federal Trade Commission Act, although
FTC will retain full authority over these rules. Comments
are due 06/30/2011. Copies of the notice may be obtained
from WBA or viewed at: http://www.gpo.gov/fdsys/pkg/FR2011-05-31/pdf/2011-13256.pdf. Federal Register, Vol. 76,
No. 104, 05/31/2011, 31222-31223.

FRB Issues Final Rule and Technical
Amendment on Regulation B.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule which contains a technical
amendment to Regulation B, which implements the Equal
Credit Opportunity Act (ECOA), to update the address
where questions should be directed concerning creditors for
which Federal Deposit Insurance Corporation (FDIC)
administers compliance with the regulation. ECOA makes it
unlawful for a creditor to discriminate against an applicant
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Read “Special Focus” for a summary of certain recently enacted state legislation. Next, check “Regulatory Spotlight” for
items on Fair Credit Reporting Act changes to risk-based pricing requirements and model adverse action notices. Finally, turn
to “Compliance Notes” for updates on streamlined TILA/RESPA disclosures and protections for servicemembers.

SPECIAL FOCUS
Summary of Recently Enacted State
Legislation
Notice 2011-8
2011 Wisconsin Act 32, better known as the “budget bill”
was recently enacted. The following article highlights select
provisions of the budget bill that will be of interest to
bankers and, in some cases, will directly affect bankers.
Many of these provisions are actually positive, for a change!
Chapter 428 Responsible High Cost Mortgage Exemption
Since 2003, subchapter II of Chapter 428 has contained
Wisconsin’s responsible high cost mortgage lending law.
The budget bill contains a provision which now exempts
from the requirements of subchapter II, any state chartered
or federally chartered bank, trust company, savings and loan
association, savings bank or credit union or any subsidiary
of the aforementioned. Formerly, the law contained a parity
provision for federally insured depository institutions which
provided the subchapter did not apply to any state chartered
bank, trust company, savings and loan association savings
bank or credit union or any subsidiary of the
aforementioned, to the extent federal law preempted the
application of the subchapter to a federally chartered bank,
trust company, savings and loan association, savings bank or
credit union. Subchapter II remains applicable to lenders,
other than those who are exempt, who originate consumer
credit mortgage loans that are considered high cost mortgage
loans under federal law or meet a points and fees test
established under this subchapter. This provision is effective
July 1, 2011.
Actual/360 day Method of Calculating Interest
There has been a great deal of litigation in jurisdictions other
than Wisconsin concerning the “actual/360” day method of
calculation interest. Under this method, interest on a loan
computed on the declining unpaid balance from time to time
outstanding is computed and charged on actual unpaid
balances at 1/360 of the annual rate for the actual number of
days outstanding.
For many years the Wisconsin Consumer Act (WCA) has
permitted this method of interest calculation for transactions
governed by the WCA. A provision in the budget bill

codifies this longstanding method of interest calculation for
any note, bond or other instrument, if the use of this
calculation method is disclosed in the note, bond or other
instrument. This provision first applies, retroactively to all
existing notes, bonds, or other instruments, regardless of
their origination date and, of course, applies to notes, bonds,
or other instruments going forward. This provision does not
apply to pawnbrokers’ loans.
Repeal of Foreclosure Notice Requirements for Residential
Properties
In 2007, the Wisconsin Legislature enacted amendments to
Wisconsin’s foreclosure statutes. The new law required
plaintiffs (e.g. banks and other lenders) in foreclosure
actions involving residential property to give certain notices
to tenants regarding the foreclosure action. Notice was
required to be given when the foreclosure action started,
when judgment of foreclosure was entered, and when the
confirmation of sale hearing was scheduled. The law
required that notice be given to tenants by personal service
or by certified mail with return receipt requested, although
notice would be ineffective if the certified mail was
unclaimed. The law allowed residential tenants a two month
hold over period after the confirmation of sale, and the right
to withhold up to the amount of the security deposit. The
law provided for a $250 penalty for each failure to give a
required notice.
The tenant notification rules adopted in 2007 proved
problematic. Personal service of tenant notices was very
expensive. Certified mail often went unclaimed. Lenders
often did not have current tenant information, and therefore
could not comply with the notice requirements. Compliance
with the notification requirements was costly, and typically
added to banks’ losses on foreclosed properties.
As part of the budget bill, the Legislature repealed the tenant
notification provisions of the Wisconsin foreclosure statutes.
The repeal is effective for any foreclosure action
commenced on and after July 1, 2011. Thus, on and after
July 1, 2011, banks and other lenders are no longer required
to provide notice to tenants when commencing or
completing foreclosure actions. Notices must still be given
in cases that started before July 1, 2011. Elimination of these
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difficult and costly notice requirements should help reduce
the expense of foreclosure actions.

benefits paid to such persons in the ordinary course of
business.

Credit Union Conversion to State Bank or Savings Bank
The budget bill contains a provision which provides a
streamlined process by which a state chartered credit union
may convert to a state bank or savings bank (mutual or
stock). The provision is effective July 1, 2011. Prior to this
change, the only way for a state chartered credit union to
convert to a state bank or savings bank was to first convert
to a federal bank or savings bank and then subsequently
convert to a state bank or savings bank.

Small Claims Changes
The budget bill has increased the small claims limit for
money judgments, replevins, attachments and garnishment
actions to $10,000. In addition, a new category of small
claims has been created—third-party complaints, personal
injury claims, and tort claims. Under this new category, such
complaints and claims may be brought in small claims court
if the amount claimed is $5,000 or less. These provisions
apply to cases filed on or after July 1, 2011.

Generally, the procedure under the budget bill includes: (1)
approval of a proposition for conversion by the majority of
the credit union’s directors; (2) provision of written notices
to credit union members of the intent to covert ; (3) approval
of the proposition for conversion by the majority of credit
union members voting either at a meeting set for that
purpose or by written ballot; (4) filing of a notice of intent to
convert with the office of credit unions and subsequent
filing of the results of the member vote; and (5) upon
approval by the members, the institution must take all
necessary steps under the state bank or savings bank statute,
as applicable, to complete the conversion. There are certain
specified timeframes and notice content requirements.

New and Amended Motor Vehicle Title Procedures
The budget bill creates a new procedure which provides that
if a certificate of title is to be issued and there is a perfected
security interest in the vehicle, the department of
transportation shall deliver the certificate of title to the
secured party having the primary perfected security interest
in the vehicle. The bill also adds to existing lien release
procedures (that a secured party must continue to follow), a
new requirement that the secured party mail or deliver the
certificate of title to the department if the secured party is in
possession of the certificate. These provisions are effective
July 1, 2011; however, the department may, for six months
following the effective date, issue and deliver certificates of
title pursuant to procedures that were in effect on the day
before the effective date.

Upon conversion, the institution will no longer be a credit
union and, therefore, will no longer be subject to ch. 186.
Instead, the institution will be a state bank or savings bank,
and will be subject to the state bank or savings bank statute,
as applicable, and all other provisions of law governing state
banks or savings banks. The legal existence of the state bank
or savings bank will be a continuation of the credit union
and all property and every right, privilege, interest and asset
of the credit union will immediately and automatically vest
in the new institution.
Upon conversion of a credit union into a state bank or stock
savings bank, the institution may distribute shares of the
capital stock or may distribute cash, or both, to the former
members of the converted credit union in recognition of
their ownership of the equity of the converted credit union.
However, no director or senior management official of a
credit union may receive any economic benefit in
connection with the conversion except that such person may
receive director fees, as well as compensation and other

Certain Child Work Hour Restrictions Repealed
The budget bill has repealed many of the hour restrictions
for minors 16 years of age or older. With the repeal of the
restrictions, 16 and 17 year old employees may now work
hours that previously were allowed only for employees at
least 18 years; however, the restriction on working during
school hours does remain intact. These provisions are
effective July 1, 2011.
Notary and Trademark Functions Administration Changes
The budget bill has transferred notary and trademark
functions formerly administered by the Office of the
Secretary of State to the Department of Financial Institutions
(DFI). These provisions are effective July 1, 2011.
Licensed Lender and Payday Lender Exemption
Prior to the enactment of the budget bill, banks, savings
banks, savings and loan associations, trust companies, and
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credit unions enjoyed exemption from the law governing
licensed lenders and payday loans. The budget bill expands
this exemption to now include affiliates of these types of
institutions. This expanded exemption first applies on July 1,
2011.

the effect of tax avoidance. Instead, the bill prohibits DOR
from disregarding the tax effect of an election to include a
controlled business in a combined group, or from
disallowing the election. This provision applies retroactively
to tax years beginning on or after January 1, 2009.

Certification and Fee Requirement for Licensed Lenders
Making Title Loans
The budget bill contains a provision which now allows
licensed lenders to make motor vehicle title loans; however,
the licensed lender must first obtain a certificate from DFI
and pay an annual fee of $5,000 in order to make such loans.
In addition, the bill imposes numerous other requirements
and restrictions on licensed lenders making motor vehicle
loans which will not be addressed in this article. This
provision is effective July 1, 2011.

Deferral of Capital Gain Reinvested in Wisconsin
Businesses
The budget bill creates an individual income tax deferral for
any amount of a long-term capital gain if the taxpayer: (a)
deposits the gain into a segregated account in a financial
institution; (b) invests all of the proceeds in the account in a
qualified Wisconsin business within 180 days of the sale of
the asset generating the gain; and (c) notifies the DOR that
the capital gain has been reinvested and, therefore, will not
be declared on the claimant’s income tax return.

EdVest Contributions
The budget bill now permits family members (parents,
grandparents, great-grandparents, aunts, and uncles) who
contribute to another family member’s college savings
account to claim the state income tax deduction for such
contributions. Previously, family members received the
deduction only for amounts contributed to accounts they had
established. This new deduction first applies to taxable years
beginning on January 1, 2011.

The bill specifies that the basis for the investment in the
Wisconsin business would be calculated by subtracting the
initial gain from the investment. It also requires the
Wisconsin Economic Development Corporation (WEDC) to
implement a program to certify qualified Wisconsin
businesses for purposes of the capital gains deferral, and
authorizes WEDC to certify businesses if it determines that
the business meets the following criteria in the tax year
immediately preceding the application: (a) the amount of
payroll compensation paid by the business in Wisconsin is
equal to at least 50% of the amount of all payroll
compensation paid by the business; and (b) the value of real
and tangible personal property owned or rented and used by
the business in Wisconsin is equal to at least 50% of all such
property owned or rented and used by the business. The tax
deferral first applies for tax years beginning after December
31, 2010.

Combined Reporting—Pre-2009 Loss Carry-Forwards
The budget bill authorizes combined groups to share net
business loss carry-forwards that were incurred by group
members before January 1, 2009, and not used prior to
January 1, 2012. Starting with the first tax year beginning
after December 31, 2011, and for each of the 20 subsequent
tax years, for each tax year that a corporation was a member
of a combined group and had a pre-2009 net business loss
carry-forward, the corporation could use up to 5% of its
remaining business loss carry-forward to proportionally
offset the income of all other members of the combined
group, to the extent that income was attributable to the
unitary business. Before sharing the business loss
carryforward with group members, the corporation would
first have to use the loss carryforward to offset its own
income for the tax year. If the full 5% of such business loss
carry-forwards could not be completely used to offset the
income of other members of the combined group, the
remainder could be added to the portion of the corporation’s
loss carry-forward that could be used to offset the income of
group members in the subsequent year. The bill prohibits
pre-2009 loss-carry-forwards from being used after
December 31, 2031. Under the previous combined reporting
provisions, business loss carry-forwards that originate on or
after January 1, 2009, could be shared among group
members under certain circumstances.
Combined Reporting—DOR Authority to Disallow
Commonly Controlled Groups
The budget bill deletes the requirement that the Department
of Revenue (DOR) must disregard the tax effect of an
election to include a commonly controlled business in a
combined group, or disallow the election, for any year of the
election period if the DOR determines that the election has

Capital Gain Exclusion for Wisconsin Businesses
The budget bill creates an individual income tax exclusion
for a taxpayer’s qualifying gain from the sale of a Wisconsin
capital asset that was purchased after December 31, 2010,
and held for at least five years. The exclusion first applies
for taxable years beginning after December 31, 2015.
For purposes of this exclusion, the bill defines “qualifying
gain”, “Wisconsin capital asset”, and “Wisconsin business”.
First, “qualifying gain” means a long-term gain realized
from the sale of any asset that is: (a) a Wisconsin capital
asset in the year that it is purchased by the taxpayer and for
at least two of the subsequent four years; and (b) held for at
least five uninterrupted years. Second, “Wisconsin capital
asset” means: (a) real or tangible personal property that is
located in this state and used in a Wisconsin business; or (b)
stock or other ownership interest in a Wisconsin business.
Finally, “Wisconsin business” means a business certified by
the WEDC.
The bill requires the WEDC to implement a program to
certify Wisconsin businesses for purposes of the new
exclusion, and authorizes the WEDC to certify businesses if
it determines that the business meets the following criteria in
the tax year immediately preceding the application: (a) the
amount of payroll compensation paid by the business in
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Wisconsin is equal to at least 50% of the amount of all
payroll compensation paid by the business; and (b) the value
of real and tangible personal property owned or rented and
used by the business in Wisconsin is equal to at least 50% of
all such property owned or rented and used by the business.
Jobs Tax Credit Modifications
The budget bill makes the following modifications to
provisions of the refundable jobs tax credit, under the state
individual income and corporate income and franchise taxes:
(a) provide that, for a claimant that increases net
employment, the jobs credit would equal the lesser of 10%
of wages paid to an eligible employee or $10,000; and (b)
convert the appropriation from which jobs tax credit refunds
are paid from an annual general purpose revenue (GPR)
appropriation to a continuing GPR appropriation. This
provision is effective January 1, 2012.
Dairy Manufacturing Facility Investment Tax Credit
The budget bill contains a provision that limits the
maximum amount of investments that may be claimed for
the credit to $200,000 per dairy manufacturing facility
(rather than $200,000 per claimant), regardless of the
organizational structure of the entity claiming the credit.
This provision first applies to taxable years beginning after
December 31, 2010.

Concealed Carry
The “concealed carry” law was recently enacted in 2011
Wisconsin Act 35, rather than the budget bill. In general,
the law allows licensed individuals to carry concealed
weapons anywhere in Wisconsin except the following
locations: police stations; correctional facilities; secure
mental health facilities; courthouses; within 1,000 feet of
schools; and beyond airport security check points.
However, financial institutions and other businesses may
prohibit individuals from carrying firearms in their
buildings and on their grounds, but to do so, they must post
at least a 5 inch by 7 inch conspicuous sign near all
entrances and probable access points to the building and
grounds notifying individuals that they are prohibited from
carrying firearms inside. The law also contains a rather
ambiguous immunity provision for those that do not
prohibit persons from carrying concealed weapons on their
premises. Institutions will need to carefully consider this
immunity provision and other potential liability issues in
determining whether to allow or prohibit concealed
weapons on their premises. For a more detailed analysis of
the law and issues it raises, please see the WBA’s summary
and in-depth analysis on the member’s side of our website
at: www.wisbank.com/concealedcarry. The law is effective
November 1, 2011.

REGULATORY SPOTLIGHT
Agencies Issue Final Rule on Risk-Based
Capital Standards.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
and Federal Deposit Insurance Corporation (FDIC)
(collectively, the Agencies) have issued a final rule which
amends the advanced risk-based capital adequacy standards
(advanced approaches rules) in a manner that is consistent
with certain provisions of the Dodd-Frank Act (DFA), and
the general risk-based capital rules to provide limited
flexibility consistent with section 171(b) of the DFA for
recognizing the relative risk of certain assets generally not
held by depository institutions. The final rule is effective
07/28/2011. Copies of the final rule may be obtained from
WBA or viewed at: http://www.gpo.gov/fdsys/pkg/FR2011-06-28/pdf/2011-15669.pdf. Federal Register, Vol. 76,
No. 124, 06/28/2011, 37620-37629.

disclosure of a credit score and information relating to the
credit score in general risk-based pricing notices if the credit
score of the consumer is used in setting the material terms of
credit being granted to the consumer that are materially less
favorable than the most favorable terms available to a
substantial proportion of the creditor’s consumers. The final
rule reflects the new requirements in section 615(h) of the
Fair Credit Reporting Act (FCRA) that were added by
section 1100F of the Dodd-Frank Act (DFA). The final rule
is effective 08/15/2011, despite the 07/21/2011 effective
date of section 1100F of the DFA. This is because the
Agencies have authority under the DFA, for purposes of this
particular rule, to designate an effective date later than
07/21/2011. This is not the case for section 1100F
amendments made to adverse action notices as discussed
later in this publication. Copies of the final rule may be
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2011-07-15/pdf/2011-17649.pdf. Federal
Register, Vol. 76, No. 136, 07/15/2011, 41602-41626.

Agencies Issue Final Rule on Fair Credit
Reporting Act Risk-Based Pricing
Requirements.

Agencies Issue Semiannual Regulatory
Agendas.

The Board of Governors of the Federal Reserve System
(FRB) and Federal Trade Commission (FTC) (collectively,
the Agencies) have issued a final rule to amend their
respective risk-based pricing rules. The final rule requires

 The Board of Governors of the Federal Reserve System
(FRB) has issued its semiannual agenda. FRB anticipates
having under consideration regulatory matters as indicated
in the notice during the period 05/01/2011, through
10/31/2011. Comments about the form or content of the
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Read “Special Focus” for an article regarding FFIEC’s new internet banking authentication guidance. Next, check
“Regulatory Spotlight” for items regarding RESPA clarification and revisions to Call Reports and Thrift Financial Reports.
Finally, turn to “Compliance Notes” for guidance regarding the downgrade of the U.S. government’s rating and its impact on
risk-based capital and other areas.

SPECIAL FOCUS

Notice 2011-9

formally assess financial institutions under the enhanced
expectations beginning January 2012. This article provides
a brief overview of several key components of the
Supplement.

Background

Agency Expectations

Consumer and business online accounts remain a preferred
target of fraudsters who continue to develop and deploy
more sophisticated, effective, and malicious methods to
compromise authentication mechanisms and gain
unauthorized access to customers’ online bank accounts. In
fact, cyber crime complaints have risen substantially each
year since 2005, particularly with respect to commercial
accounts, and rarely a month passes where a headline does
not report of a system compromised by defeating the
authentication or by criminals using sophisticated techniques
to gain access to a consumer or business account.

Risk Assessments

To address this evolving problem, the Federal Financial
Institutions Examination Council (FFIEC) issued in June its
Guidance on Internet Banking Authentication (Supplement).
It is a supplement to the Authentication in an Internet
Banking Environment guidance (2005 Guidance) issued in
October 2005. The FFIEC-member agencies (collectively,
the Agencies) are concerned that customer authentication
methods and controls implemented in conformance with the
2005 Guidance have become less effective. Hence,
institutions and their customers may face more risk where
periodic risk assessments and appropriate control
enhancements have not routinely occurred. The Supplement
reinforces the 2005 Guidance risk-management framework.

Customer Authentication and Layered Security Based Upon
Transaction Risk

FFIEC Supplemental Guidance on Internet
Banking Authentication

The Supplement also updates the Agencies’ supervisory
expectations, which include the following areas, each of
which are briefly addressed below: (1) risk assessment; (2)
customer authentication for high-risk transactions; (3)
layered security programs; (4) effectiveness of certain
authentication techniques; and (5) customer awareness and
education. The Agencies have directed examiners to

The Agencies reiterate and stress the expectation for
financial institutions to perform periodic risk assessments
and to make adjustments to their customer authentication
controls, as appropriate, in response to new threats to
customers’ online accounts. The Agencies also expect all
institutions to review and update their existing risk
assessments as new information becomes available, prior to
implementing new electronic financial services, or at least
every twelve months.

The concept of customer authentication, as described in the
2005 Guidance, is broad. It includes more than the initial
authentication of the customer when he or she connects to
the financial institution at login. And, since virtually every
authentication technique can be compromised, the Agencies
expect that institutions not rely solely on any single control
for authorizing high risk transactions, but rather institute a
system of layered security.
A system of layered security is characterized by
implementing different controls into different points (i.e.
layers) in a transaction process so that a weakness in one
control is compensated by the strength of a different control.
Layered security can substantially strengthen the overall
security of Internet-based services and can be effective in
protecting sensitive customer information, preventing
identity theft, and reducing account takeovers and the
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resulting financial losses – thus reducing overall financial
and reputational risk to the financial institution.
Institutions need to implement layered security consistent
with the risk addressing both covered consumer and
commercial transactions. The Agencies expect that an
institution’s layered security controls will contain the
following two elements, at a minimum: (1) detection of and
effective response to suspicious activity in connection with
(a) initial login and authentication of customers requesting
access to the institution’s electronic banking system, and (b)
initiation of electronic transactions involving the transfer of
funds to other parties; and (2) for business accounts,
enhanced controls for system administrators who have
privileges to set up or change system configurations.
Since 2005, more customers (both consumers and
businesses) are conducting online transactions, including
more complex transactions. The Agencies believe that it is
prudent to recognize and address the fact that not every
online transaction poses the same level of risk. Therefore,
institutions should implement more robust controls as the
risk level of the transaction increases.

Simple device identifications typically use a cookie loaded
on the customer’s PC to confirm that it is the same PC that
was enrolled by the customer and matches the login ID and
password provided. Although the Agencies recognize that
no device authentication method can mitigate all threats,
they do consider complex device identification to be more
secure and preferable to simple device identifications. As
such, the Agencies no longer consider simple device
identification, as a primary control, to be an effective risk
mitigation technique.
The Agencies recommend that institutions offer multifactor
authentication to their business customers. The Agencies
also recommend that institutions who have implemented
challenge questions as a backup to primary logon
authentication techniques should consider using more
effective sophisticated questions. Because solutions that use
multiple challenge questions, without exposing all questions
in one session, have been found to be more effective, the
Agencies recommend the use of sophisticated questions as
an effective component in an institution’s authentication
process.
Customer Awareness and Education

For example, online consumer transaction accounts
generally involve accessing account information, bill
payment, intrabank funds transfers, and occasional interbank
funds transfers or wire transfers. Since the frequency and
dollar amount of these transactions are generally lower than
commercial transactions, they pose a comparatively lower
level of risk. Alternatively, online business transactions
generally involve ACH file origination and frequent
interbank wire transfers. Since the frequency and dollar
amount of these transactions are generally higher than
consumer transactions, they pose a comparatively increased
level of risk to the institution and its customer. Financial
institutions need implement layered security controls that
are consistent with any increased level of risk represented by
customers’ transactions.
Effectiveness of Certain Authentication Techniques
The Supplement discusses the effectiveness of certain
authentication techniques and how simple device
identifications, implemented by many institutions in
response to the 2005 Guidance, are no longer effective.

Lastly, the Supplement addresses the fact that a financial
institution’s customer awareness and educational efforts
should address both retail and commercial accountholders.
The Supplement provides minimum recommendations for
what institutions need to provide to customers in order to
further explain protections provided under regulation; risk
assessments and controls that customers should evaluate
periodically; and institutional contacts for customers’
discretionary use in the event they notice suspicious account
activity or experience information security-related events.
Resources
Additional resources, including the entire Supplement, will
be made available on the WBA website at:
www.wisbank.com/ComplianceCenter. For more
information regarding the Supplement, including assistance
with structured risk assessments, incident response plans or
planning for compliance, please contact Ken Shaurette in
FIPCO® IT Services at 608/441-1251 or
kshaurette@fipco.com.
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Read “Special Focus” for an article regarding Reg Z provisions effective October 1. Next, check “Regulatory Spotlight” for an
item regarding consumer financial products and services offered to Servicemembers. Finally, turn to “Compliance Notes” for
information on yet another round of prototype TILA/RESPA disclosures.

SPECIAL FOCUS
Summary of Selected Regulation Z Provisions
Effective October 1 Affecting Certain OpenEnd Credit Plans
Notice 2011-10
On April 25, 2011, the Board of Governors of the Federal
Reserve System (FRB) issued a final rule meant to clarify
certain aspects of previously issued final rules intended to
implement provisions of the Credit Card Accountability
Responsibility and Disclosure Act of 2009 (Credit Card
Act). Mandatory compliance with the April 25, 2011 final
rule is October 1, 2011. This article will summarize two
provisions in the April 25, 2011 final rule and the impact
they may have on certain open-end credit plans that are not
credit card accounts. It will not address the impact of these
two provisions, if any, on credit card accounts. For more
information regarding the April 25, 2011 final rule, please
see the “Regulatory Spotlight” section of the May 2011
edition of WBA Compliance Journal.
45-Day Advance Notice of Rate Change For Certain
Consumer Lines of Credit
The FRB’s April 25, 2011 final rule contains an amendment
to Regulation Z, applicable to all open-end (not homesecured) credit plans that goes into effect on October 1,
2011. Considered a technical amendment by the FRB, the
final rule addresses the application of the requirement to
provide advance 45 day notice of rate increases under all
indexed variable rate open-end (not home-secured) credit
plans that include a rate floor.
Prior to this final rule, Regulation Z included some
ambiguity as to whether the advance 45 day notice of rate
increases under indexed variable rate open-end credit plans
with a rate floor, applied only to credit card accounts, or also
applied to all open-end (not home-secured) credit plans. In
the June 2010 edition of WBA Compliance Journal, WBA
previously advised banks to provide the advance notice of
rate change in connection with any indexed variable rate
open end (not home-secured) credit plan that included a rate
floor. Regulation Z is now clear that advance 45 day notice

of rate increase is required for all indexed variable rate open
end (not home-secured) plans, including lines of credit
documented on the WBA 459Overdraft Overdraft Consumer
Credit Agreement (WBA 459Overdraft) or the WBA 459
Consumer Credit Agreement (WBA 459), if the agreement
includes a rate floor.
Specifically, under Regulation Z, 45 days advance notice of
rate increase is required for all open-end (not home-secured)
plans, even if the increase is based on a change in an index,
unless the variable rate exception applies. Two conditions
must be met for the variable rate exception (s. 226.9(c)(2)(v)
(C)), to apply: (1) The index must be outside of the control
of the creditor; and (2) The index must be available to the
general public.
If the plan includes a minimum interest rate or floor, the
index is NOT outside of the control of the creditor and the
variable rate exception does not apply. If the variable rate
exception does not apply, 45 days advance notice of every
rate increase is required. If the variable rate exception
applies, no notice of rate change is required.
In summary, if a creditor includes a floor or minimum
interest rate below which the interest rate will not fall
(regardless of changes in the index used to set the interest
rate), the creditor must send 45 days advance notice of
interest rate increases. If a creditor does not include a floor
or minimum interest rate, notice of interest rate increases are
not required for changes based on an index that is otherwise
not under the control of the creditor, such as one that is an
approved index under the WCA, and is available to the
general public (such as by publication in a newspaper.)
This rule impacts completion of the WBA 459 and the WBA
459Overdraft. Both forms permit the creditor to identify a
minimum rate or floor. If a minimum rate or floor is
included in the Agreement, the advance notice requirement
applies to rate changes in an indexed variable rate plan. If
the creditor does not wish to provide the advance notice, it
must meet the requirements of the variable rate exception
described above, AND may not include a minimum rate or
floor. If the creditor does not wish to include the minimum
rate or floor, the blank to identify the minimum rate or floor
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should be completed with “N/A” or “not applicable”.
Creditors who use forms other than the WBA 459 and WBA
459Overdraft to document consumer lines of credit (not
home-secured) that are covered by Regulation Z should
review their forms and consult with their legal counsel to
determine whether they will be affected by this rule.
Note that there are other exceptions that apply to prior notice
requirements in Regulation Z, This discussion addresses
only the variable rate exception. The disclosure
requirements for the contents of notice of rate change are in
Regulation Z, s. 226.9(c)(2)(iv).
Delivery of Periodic Statement at Least 14-Days Prior to
Scheduled Payment Date
The FRB’s April 25, 2011 final rule also impacts the timing
of delivery of periodic statements for certain open-end
consumer credit plans including those that are homesecured, such as the WBA 459 Consumer Credit Agreement
(WBA 459), WBA 459Overdraft Overdraft Consumer
Credit Agreement (WBA 459Overdraft) and the WBA 457
Home Equity Credit Agreement (WBA 457).
Effective October 1, 2011, the final rule states that
regardless of whether an open-end credit plan has a “grace
period” (a period during which the credit may be repaid
without interest accruing) the creditor must have reasonable

procedures designed to ensure that: (1) periodic statements
are mailed or delivered at least 14 days prior to the date on
which the required minimum periodic payment must be
received in order to avoid being treated as late for any
purpose; and (2) the creditor does not treat as late for any
purpose a required minimum periodic payment received by
the creditor within 14 days after mailing or delivery of the
periodic statement.
However, as a reminder for open-end credit plans that have
a “grace period” as described above, the creditor must have
reasonable procedures designed to ensure that: (1) periodic
statements are mailed or delivered at least 21 days prior to
the expiration of the grace period; and (2) the creditor does
not impose interest as a result of the loss of the grace period
if the payment that satisfies the terms of the grace period is
received by the creditor within the 21 day period. This 21day rule is not new.
Many open-end consumer credit plans that are not credit
card accounts do not have a grace period. For example, the
WBA 459, WBA 459Overdraft and the WBA 457 forms do
not have a grace period. Therefore, consumer open-end lines
of credit documented on the WBA forms or similar forms
produced by other vendors that do not have a grace period
are subject to the 14-day rule rather than the 21-day rule
concerning mailing or delivery of periodic statements.

REGULATORY SPOTLIGHT
OCC and FRB Issue Notice on List of
Transferred OTS Information Collections.
The Office of the Comptroller of the Currency (OCC) and
the Board of Governors of the Federal Reserve System
(FRB) (collectively, the Agencies) have issued a joint notice
regarding Office of Thrift Supervision (OTS) information
collections pursuant to the Dodd-Frank Act (DFA). Title III
of the DFA transfers the powers, authorities, rights and
duties of OTS to other banking agencies, including the
Agencies. DFA also abolishes the OTS ninety days after the
transfer date, 07/21/2011. As a result of DFA, OTS

transferred all of its information collections to either the
OCC or the FRB, as appropriate. The joint notice lists OTS’
information collections that were transferred. A separate
notice will be published identifying the collections
transferring to the Consumer Financial Protection Bureau
(CFPB). Copies of the notice may be obtained from WBA
or viewed at: http://www.gpo.gov/fdsys/pkg/FR-2011-0909/pdf/2011-23124.pdf. Federal Register, Vol. 76, No. 175,
09/09/2011, 56005-56007.
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Read “Special Focus” for FAQs on disclosure of credit scores in adverse action notices and risk-based pricing notices. Next,
check “Regulatory Spotlight” for an announcement regarding CFPB’s first set of mortgage closing disclosure prototypes.
Finally, turn to “Compliance Notes” for an announcement concerning the escrow account interest rate for 2012.

SPECIAL FOCUS
FAQs Regarding Credit Score Information in
Revised Adverse Action Notices and Certain
Risk-Based Pricing Notices
Notice 2011-11
Background
Section 1100F of the Dodd-Frank Act (DFA) amended
sections 615(a) and (h) of the Fair Credit Reporting Act
(FCRA) regarding adverse action notice requirements and
risk-based pricing notice requirements in connection with
the use of a consumer’s credit score(s). As of 07/21/2011,
the FCRA requires disclosure of the following additional
information in an adverse action notice when a credit score
is used in connection with adverse action based in whole or
in part on any information in a consumer report: (1) a
statement that a credit score is a number that takes into
account information in a consumer report and that a credit
score can change over time to reflect changes to the
consumer’s credit history; (2) the credit score used by the
person making the credit decision; (3) the range of possible
credit scores under the model used to generate the credit
score; (4) all of the key factors that adversely affected the
credit score, which shall not exceed four, except that if one
of the key factors is the number of inquiries made with
respect to the consumer report, the number of key factors
shall not exceed five; (5) the date the score was created; and
(6) the name of the consumer reporting agency (CRA) or
other person that provided the score. For purposes of this
article, the information contained in (1) through (6) of this
paragraph will be referred to collectively as “credit score
and related information.”
Additionally, when a creditor engages in risk-based pricing
and will provide a general risk-based pricing notice or
account review notice, the amendment to FCRA requires the
credit score and related information to be included in the
general risk-based pricing notice or account review notice
when a credit score is used in making a credit decision
(granting credit on materially less favorable terms or
increasing the APR on an existing account) in connection
with consumer credit.

As a result of these amendments, the WBA Legal
Department has received numerous inquiries regarding the
new disclosure requirements. To assist compliance with
these requirements, a number of frequently asked questions
(FAQs) have been compiled and are set forth below;
however, they do not outline every nuance of the rules. For
further information, please review the published final rules
noted below. The revised model adverse action notices that
comply with the DFA amendments to the FCRA are found
in Appendix C of Regulation B (which implements the
Equal Credit Opportunity Act (ECOA)), may be found at:
www.gpo.gov/fdsys/pkg/FR-2011-07-15/pdf/201117585.pdf. The amendments to the general risk-based
pricing notice and account review notice under Regulation
V, which implements the Fair Credit Reporting Risk-Based
Pricing regulation, may be found at: www.gpo.gov/fdsys/
pkg/FR-2011-07-15/pdf/2011-17649.pdf.
Credit Score
Q1:
What is considered a “credit score” for purposes of
the DFA amendments requiring the disclosure of the credit
score and related information to a consumer?
A1.
“Credit score” for purposes of section 1100F of
DFA is defined to have the same meaning as in section 609
(f)(2)(A) of FCRA. Specifically, section 609(f)(2)(A) of
FCRA defines a credit score to mean “a numerical value or a
categorization derived from a statistical tool or modeling
system used by a person who makes or arranges a loan to
predict the likelihood of certain credit behaviors, including
default.”
Accordingly, scores not used to predict the likelihood of
credit behaviors, such as scores used to predict the
likelihood of false identity, are not credit scores by
definition, and thus are not required to be disclosed.
Creditors should check with their CRA vendors to determine
whether any score provided by the vendor for use by the
creditor is a credit score as for purposes of the DFA
amendments.
Q2:
If a creditor develops its own “proprietary” scores
that are based on one or more factors other than information
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in a consumer report, is the creditor required to complete the
credit score section of the adverse action notice or general
risk-based pricing or account review notice?
A2.
Generally, no. A proprietary score does not meet
the definition of credit score for purposes of DFA section
1100F if the score is based on one or more factors that are
not information obtained from a CRA and, thus, such score
need not be disclosed to the consumer. However, under
section 202.9(a)(2)(i) of Regulation B, a creditor must
remember that if this proprietary score is the basis for the
adverse action, the creditor would be required to disclose the
reasons the consumer did not score well compared to other
applications in the Reasons For Credit Denial section of an
adverse action notice designed to accommodate such
circumstances. Whether a proprietary score meets the
definition of a credit score can be a bit tricky. Creditors
would be well advised to review the Regulation B and V
final rules and corresponding preambles for additional
information on proprietary scores if they create their own
scores.
Note: For the purposes of the remainder of these FAQs, any
reference to the term “credit score” is to a score that meets
the definition of “credit score” under FCRA section 609(f)
(2)(A) as outlined earlier.
Adverse Action Notices
Q1:
Are creditors permitted to attach the CRA’s form
containing credit score information to their adverse action
notices and provide both documents to the consumer?
A1.
No. Providing a form with credit score information
and attaching it to an adverse action notice in an attempt to
comply with the credit score disclosure requirements under
the DFA is not consistent with the requirements of FCRA
section 615(a), as amended by DFA. Instead, the credit score
and related information must be disclosed on the adverse
action notice.
Q2:
If a creditor has provided a consumer with a “credit
score exception” notice under the risk-based pricing rules
(e.g. H-3 Model Form for Credit Score Disclosure Exception
for Loans Secured by 1-4 Units of Residential Real
Property) which contains the credit score and related

information of a consumer, is the creditor required to
provide the credit score and related information to the
consumer again if the creditor takes adverse action against
the consumer based upon the consumer’s credit score?
A2.
Yes. Despite the fact that the consumer would have
received the credit score and related information within the
“credit score exception” notice, if a creditor has taken
adverse action against the consumer based in whole or in
part on the consumer’s credit score, the adverse action
notice provided to the consumer must include the credit
score and related information.
Q3:
Is a creditor permitted to combine the FCRA
section 609(g) notice (Notice to Home Loan Applicants),
which requires disclosure of the consumer’s credit score and
related information, with a FCRA adverse action notice that
likewise requires disclosure of the consumer’s credit score
and related information?
A3.
No. The Board of Governors of the Federal Reserve
System (FRB) does not believe a creditor would comply
with FCRA adverse action provisions by combining the
section 609(g) notice with an adverse action notice.
Q4:
If a creditor obtains the credit scores of multiple
applicants, can the creditor provide a copy of the same
adverse action notice to all applicants?
A4.
No. A creditor must review the requirements of
adverse action notices under ECOA’s Regulation B
separately from those under the FCRA particularly when
credit score disclosures must be made. Section 202.9(f) of
Regulation B permits a creditor to provide an adverse action
notice to only one applicant, and requires a creditor to
provide an adverse action notice to the primary applicant
when a primary applicant is readily apparent. In contrast,
FCRA section 615(a) requires a creditor to provide the
disclosures mandated by that section to “any consumer”
against whom adverse action is based in whole or in part on
information from a consumer report. Given privacy and
customer relations concerns, FRB expects that a creditor
would provide a separate FCRA adverse action notice to
each applicant with only that individual’s credit score
included on the notice.
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For example, two consumers jointly apply for credit with a
creditor. The creditor obtains credit scores on both
consumers. Based in part on the credit scores, the creditor
denies credit to the consumers. Regulation B requires the
primary applicant, when readily apparent, to receive an
adverse action notice which explains the reason(s) for the
denial. In contrast, FCRA section 615(a) requires the
creditor to provide the disclosures mandated by that section
to each applicant. Because the creditor has obtained a credit
score on each applicant and has taken adverse action on the
application, the creditor must provide separate FCRA 615(a)
notices to each consumer. Each FCRA 615(a) notice must
contain only the credit score and related information of the
consumer to whom the notice is provided. The primary
applicant must be provided an adverse action notice which
includes the reason(s) for denial and would include section
615(a) disclosures with the primary applicant’s own credit
score and related information. The second applicant would,
at minimum, receive an adverse action notice which
includes the section 615(a) disclosure of the second
applicant’s own credit score and related information.
Q5:
If a creditor obtains multiple credit scores on a
consumer from a CRA in connection with the underwriting
process, how many credit scores are to be included on an
adverse action notice?
A5.
A creditor may use one or more of those scores in
evaluating the credit application; however, DFA only
requires a creditor to disclose a single credit score and
corresponding related information of the consumer that is
used in making the credit decision. The same rule applies to
a general risk-based pricing or account review notice
provided to the applicant.
General Risk-Based Pricing and Account Review Notices
Q1:
When is a creditor required to include the related
information within the general risk-based pricing or account
review notice?
A1.
DFA requires the disclosure of a credit score and
related information if a credit score was used in setting the
material terms of credit. A creditor that obtains a credit
score and is engaged in risk-based pricing is required to
disclose the credit score and related information unless the
credit score played no role in setting the material terms of
credit. Moreover, even if the credit score was not a
significant factor in setting the material terms, the creditor
will have used the credit score for purposes of DFA and,
therefore, disclosure of the credit score and related
information would be required.

or account review notice containing the credit score and
related information to the guarantor or cosigner?
A2.
No. A creditor is not required to provide a risk-based
pricing notice to a guarantor or cosigner. A creditor may be
required, however, to provide a risk-based pricing notice to the
consumer to whom it grants, extends or otherwise provides
credit, even if the person only uses the consumer report or
credit score of the guarantor or cosigner.
Q3:
Have the “credit score disclosure exception” notices
been eliminated by the DFA amendments to FCRA?
A3.
No. The amendments made to FCRA by section
1100F of DFA have not eliminated the requirements, use or
contents of the “credit score disclosure exception” notices. The
rules applicable to those notices are unaffected by the FCRA
amendments.
Q4:
If a creditor obtains a credit score of multiple
borrowers and is engaged in risk-based pricing, can the
creditor provide one general risk-based pricing or account
review notice to all borrowers?
A4.
No. Whether the consumers have the same address or
not, the creditor must provide a separate notice to each
consumer if the notice includes a credit score. Each separate
notice that includes a credit score and related information must
contain only the credit score and related information of the
consumer to whom the notice is provided, and not the credit
score and related information of the other consumer.
For example, two consumers jointly apply for credit with a
creditor. The creditor obtains credit scores on both consumers.
Based in part on the credit scores, the creditor grants credit to
the consumers on material terms that are materially less
favorable than the most favorable terms available to other
consumers from the creditor. The creditor must provide riskbased pricing notices to satisfy the obligations under
Regulation V. The creditor must provide a separate risk-based
pricing notice to each consumer whether the consumers have
the same address or not. Each risk-based pricing notice must
contain only the credit score and related information of the
consumer to whom the notice is provided.

Q2:
If a creditor uses the credit score of a guarantor or
cosigner, but not the credit score of the consumer to whom it
extends credit to or whose extension of credit is under
review, is the creditor required to give a risk-based pricing
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Read “Special Focus” for an article on Regulation Z and state law requirements applicable to certain loan payments. Next,
check “Regulatory Spotlight” for numerous CFPB interim final rules. Finally, turn to “Compliance Notes” for information on
changes for remittance of IBRETA funds.

SPECIAL FOCUS
Regulation Z and Certain State Law
Requirements for Consumer Loan Payments
Notice 2011-12
In recent years there have been several amendments to
Regulation Z, which implements the Truth in Lending Act
(TILA). Included in those amendments are more precise
rules regarding payment requirements for both open- and
closed-end consumer credit. In some cases the rules are
similar; however, they should be reviewed carefully since
they are not identical. As a result of these amendments,
WBA has received numerous inquiries regarding the
requirements for consumer loan payments. To assist
compliance with these requirements, an overview is set forth
below; however, this article does not outline every nuance of
the federal rules, such as provisions that are applicable
solely to credit card accounts. In addition, this article limits
its state law discussion to a provision applicable to
consumer credit secured by a first lien real estate mortgage
on or equivalent security interest in a 1-4 family dwelling
used as the borrower’s principal residence. For further
information, Regulation Z and its commentary may be found
at: www.federalreserve.gov/bankinforeg/reglisting.htm, and
the Wisconsin Statutes may be found at: http://
legis.wisconsin.gov/rsb/stats.html.
Open-End Credit
On 02/22/2010, the Board of Governors of the Federal
Reserve System (FRB) published in the Federal Register a
final rule which amended Regulation Z in order to
implement provisions of the Credit Card Accountability
Responsibility and Disclosure Act of 2009 (the CARD Act).
The final rule established a number of new substantive and
disclosure requirements, including amendments to
Regulation Z section 226.10 regarding open-end consumer
loan payments. The mandatory compliance date for these
amendments was 02/22/2010. Additionally, payment
amendments to Regulation Z, applicable primarily to credit
card accounts, were published in the Federal Register on
04/25/2011.

Regulation Z Sec. 226.10(a): General Rule
As a general rule, section 226.10(a) requires a creditor to
credit a payment to the consumer’s account as of the date of
receipt, except when a delay in crediting does not result in a
finance or other charge or except as provided in section
226.10(b). Section 226.10(b) sets forth that a creditor may
specify reasonable requirements for payments that enable
most consumers to make conforming payments.
As noted above, section 226.10(a) generally requires the
creditor to credit the payment as of the date of receipt. It
does not require the creditor to post the payment to the
consumer’s account on a particular date. The “date of
receipt” is the date that the payment instrument or other
means of completing the payment reaches the creditor. For
example, payment by check is received when the creditor
gets it, not when the funds are collected. In another example,
payment made via the creditor’s website is received on the
date on which the consumer authorizes the creditor to effect
the payment, even if the consumer gives the instruction
authorizing the payment in advance of the date on which the
creditor is authorized to effect the payment. If the consumer
authorizes the creditor to effect the payment immediately,
but the consumer’s instruction is received after 5 p.m. or any
later cut-off time specified by the creditor, the date on which
the consumer authorizes the creditor to effect the payment is
deemed to be the next business day.
Regulation Z Sec. 226.10(b): Specific Requirements for
Payments
For those creditors who wish to take advantage of the
exception to 226.10(a) by establishing reasonable
requirements for payments under 226.10(b), examples are
provided in the Regulation and include: (1) requiring that
payments be accompanied by the account number or
payment stub; (2) setting reasonable cut-off times for
payments to be received by mail, by electronic means, by
telephone, and in person, provided that such cut-off times
are no earlier than 5 p.m. on the payment due date at the
location specified by the creditor for the receipt of such
payments; (3) specifying that only checks or money orders
should be sent by mail; (4) specifying that payment is to be
made in U.S. dollars; and (5) specifying one particular
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address for receiving payments, such as a post office box. In
setting reasonable payment requirements, creditors must
remember that Regulation E, which implements the
Electronic Fund Transfer Act, prohibits conditioning an
extension of credit to a consumer on the consumer’s
repayment by preauthorized electronic fund transfers, with
very limited exceptions.
Section 226.10(b) further establishes that if a creditor
specifies, on or with the periodic statement, requirements for
the consumer to follow in making payments, as permitted
under the Regulation—but accepts a payment that does not
conform to those requirements, the creditor must credit the
payment within five (5) days of receipt. Also, if a creditor
promotes a method of payment, such payments must be
considered conforming payments in accordance with
Regulation Z and must be credited to the consumer’s
account as of the date of receipt, except when the delay in
crediting does not result in a finance or other charge. FRB’s
official staff commentary to this section of the Regulation
provides several examples to illustrate payment methods
promoted by a creditor.
Finally, the rule provides implied guidelines for payments if
the creditor does not specify requirements for making
conforming open-end credit payments as permitted under
226.10(b). Thus, in the absence of specific requirements,
payments may be made at any location where the creditor
conducts business, may be made at any time during the
creditor’s normal business hours, and may be made by cash,
money order, draft, or other similar instrument in properly
negotiable form, or by electronic fund transfer if the creditor
and consumer have so agreed.
Regulation Z Sec. 226.10(d): Crediting of Payments When
Creditor Does Not Receive or Accept Payments on Due
Date
The Regulation also sets forth requirements for the crediting
of payments when the creditor does not receive or accept
payments on the loan due date. For example, a day on which
the creditor does not receive or accept payments by mail
may occur if the U.S. Postal Service does not deliver mail
on that date. If a creditor does not receive or accept
payments by mail on the due date for payments, section
226.10(d)(i) provides that the creditor may not generally
treat a payment received the next business day as late for

any purpose. Treating a payment as late for any purpose
includes increasing the APR as a penalty, reporting the
consumer as delinquent to a credit reporting agency,
assessing a late fee or any other fee, initiating collection
activities, or terminating benefits (such as rewards on
purchases).
However, if the creditor accepts or receives payments made
on the due date by a method other than mail, such as
electronic or telephone payments, section 226.10(d)(ii)
provides that the creditor is not required to treat a payment
made by that method on the next business day as timely,
even if it does not accept mailed payments on the due date.
For purposes of section 226.10(d), the “next business day”
means the next day on which the creditor accepts or
receives payments by mail.
Closed-End Credit Secured by Principal Dwelling
On 07/30/2008, FRB published in the Federal Register a
final rule that, among other things, prohibits certain
payment practices of servicers of closed-end consumer
credit transactions secured by a consumer’s principal
dwelling. The term “servicers” means the person
responsible for the servicing of a mortgage loan, including
the person who makes or holds a mortgage loan if such
person also services the mortgage loan. This term certainly
includes, but is not limited to, creditors. For this reason, the
term servicers is used throughout this portion of the article.
The mandatory compliance date for the final rule was
10/01/2009, with the limited exceptions.
Regulation Z Sec. 226.36(c): Servicing Practices
The prohibited acts and practices in connection with closedend credit secured by a dwelling are found within
Regulation Z section 226.36(c). This section, as discussed
in more detail below, prohibits two servicing practices
related to payments and permits servicers to establish, in
writing, reasonable requirements for making payments.
First, section 226.36(c)(1)(i) prohibits a servicer from
failing to credit a payment to a consumer’s account as of the
date it is received except when a delay in crediting does not
result in any charge to the consumer or in the reporting of
negative information to a consumer reporting agency, or
except as otherwise provided in the rule. As is similar to the
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open-end credit requirements outlined above, the “date of
receipt” is the date that the payment instrument or other
means of payment reaches the servicer. Examples include:
(1) a payment by check is received when the mortgage
servicer receives it; and (2) if the consumer elects to have
payment made by a third-party payor through a
preauthorized payment or telephone bill-payment
arrangement, payment is received when the servicer receives
the third-party payor’s check or other transfer medium, such
as an electronic fund transfer.
Second, section 226.36(c)(1)(ii) prohibits “pyramiding” of
late fees by forbidding a servicer from imposing a late fee
on a consumer for making a timely payment that constitutes
the full amount due, but for a previously assessed late fee.
Third, similar to open-end credit, section 226.36(c)(2)
permits a servicer to specify reasonable requirements for
making closed-end, principal dwelling-secured loan
payments. The examples of reasonable payment
requirements are similar to the requirements outlined above
for open-end credit. Any payment requirement established
by the servicer must be in writing, must be reasonable and
should not be difficult for most consumers to make
conforming payments. For example, FRB’s official staff
commentary section 226.36(c)(2) - 2 provides that it would
be reasonable to require a cut-off time of 5 p.m. for receipt
of a mailed check at the location specified by the servicer
for receipt of such check.
Finally, section 226.36(c) also provides provisions similar to
those found in section 226.10 with respect to: (1) implied
guidelines for payments if a creditor does not specify
requirements for making conforming loan payments; and (2)
a servicer’s duty of how to credit a payment when a

nonconforming payment was accepted despite specified
written payment requirements.
Wisconsin State Law
In addition to the requirements under federal law, creditors
must also consider requirements imposed under Wisconsin
state law, in particular, Wisconsin statute section 138.052
(7s)(b). Section 138.052(7s)(b) is applicable to a consumer
loan, whether open- or closed-end, that is secured by a first
lien real estate mortgage on or equivalent security interest in
a 1-4 family dwelling the borrower uses as a principal
residence. For such loans, section 138.052(7s)(b) requires a
person who receives a loan or escrow payment on behalf of
itself or another person to consider a loan payment made by
check, or other negotiable or transferable instrument, as
made on the date on which the check or instrument is
physically received, except that the person may charge back
an uncollected loan payment. For loan payments that fall
under the coverage of both federal and state law the creditor
must comply with both.
Conclusion
Creditors should review their loan payment procedures for
both open-end credit and closed-end dwelling-secured credit
in light of the various areas of applicable federal and state
law. There is not an exclusive, one-size-fits-all approach to
the Regulation Z payment and consumer awareness
requirements and it is WBA’s understanding that regulators
are reviewing these matters on a case-by-case basis.
Creditors should be prepared to explain why a particular
payment requirement is reasonable and how consumers have
been made aware of any payment requirements.

REGULATORY SPOTLIGHT
Agencies Seek Comment on Revisions to Call
Report.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
and Federal Deposit Insurance Corporation (FDIC)
(collectively, the Agencies) have issued a joint notice
regarding revisions to an existing information collection
entitled the Consolidated Reports of Condition and Income
(Call Report). The Federal Financial Institutions
Examination Council (FFIEC), of which the Agencies are
members, has approved the Agencies’ publication for
comment of a proposal to extend, with revision, the Call
Report information collection. The Agencies have proposed
to implement a limited number of revisions to the Call
Report requirements in 2012. The changes are discussed in
detail in the notice. The proposed new data items would be
added to the Call Report as of the 06/30/2012, report date,
except for two proposed revisions that would take effect

03/31/2012, in connection with the initial filing of Call
Reports by savings associations. In addition, proposed
instructional changes would take effect 03/31/2012.
Comments are due 01/20/2012. Copies of the notice may be
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2011-11-21/pdf/2011-29951.pdf. Federal
Register, Vol. 76, No. 224, 11/21/2011, 72035-72045.

CFPB Issues Interim Final Rules on
Transferred Regulations.
 The Bureau of Consumer Financial Protection (CFPB) has
issued an interim final rule regarding Regulation F, which
implements the Fair Debt Collection Practices Act
(FDCPA). Title X of the Dodd-Frank Act (DFA)
transferred rulemaking authority for a number of
consumer financial protection laws from seven federal
agencies to CFPB as of 07/21/2011. CFPB is in the
process of republishing the regulations implementing
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Read “Special Focus” for time sensitive information on bankruptcy rule changes affecting mortgage lenders and services.
Next, check “Judicial Spotlight” for a court case that affects guarantors’ obligations to banks. Turn to “Regulatory Spotlight”
for numerous regulations that have been transferred to CFPB. Finally, read “Compliance Notes” for information on new
Wisconsin driver’s license procedures and receipts.

SPECIAL FOCUS
Recent Amendments to Federal Bankruptcy
Rules Create Significant New Requirements for
Mortgage Lenders and Servicers
Notice No. 2012-1
Mortgage lenders and servicers must familiarize themselves
with the new debtor-friendly amendments to the Federal
Rules of Bankruptcy Procedure (“FRBP”) that became
effective December 1, 2011. These changes, which can have
severe consequences for unaware creditors, affect
bankruptcy claims filed on or after the effective date, and
pending claims “insofar as just and practical.” Creditors that
fail to implement procedures to comply with these changes
may be subject to a variety of sanctions, including
disallowance of the claim, evidentiary sanctions, fines and
even imprisonment. The amendments to the rules impact
FRBP 3001, the procedural rule for filing a proof of claim,
and create FRBP 3002.1, which creates notice requirements
in Chapter 13 (wage earner reorganization) cases for claims
secured by a debtor’s principal residence.
The impetus for these amendments comes from recent
bankruptcy cases. One such case is In re Wright (Bankr.
N.D. Iowa, December 28, 2011) in which American Home
Mortgage Servicing (AHMSI) was ordered to pay the
homeowners $50,000 for failing to notify the debtors that
their mortgage payments under a debtor/court-approved
Chapter 13 bankruptcy payment plan had increased. In its
opinion, the Court noted that the recently enacted Rules
amendments would address these types of notice issues as
well as problems related to erroneous accounting and
improper application of payments.
New Requirements Related to Proof of Claim Filings
A revised proof of claim form (Bankruptcy Form B10) has
been issued to comply with FRBP 3001. The new rules
emphasize the accuracy of proof of claims information, and
include penalties of up to $500,000 in fines and/or
imprisonment for up to 5 years for false statements or
fraudulent claims. To that end, the signature block on Form

B10 now contains a declaration that the signor, under
penalty of perjury, attests that the information is true and
correct to the best of the signer’s knowledge, information
and reasonable belief, as required by Bankruptcy Rule
9011(b).
Also notable on Form B10 is language that clarifies
formerly ambiguous instructions regarding the inclusion of
supporting documentation. Previously, it was common for
creditors merely to submit a summary of documents
evidencing perfection of their security interest. The new
form clarifies that creditors must attach actual supporting
documentation properly redacted as set forth in the
instructions to Form B10, or, if the documents are not
available, an explanation as to why they are not.
New also is the Mortgage Proof of Claim Attachment
(Attachment A), which must be appended to the proof of
claim if the creditor’s claim is secured by a lien on the
debtor’s principal residence. This attachment requires a
detailed itemization of prepetition interest, fees, expenses
and other charges. It also requires disclosure of the amount
necessary to cure any default and an escrow account
statement (if applicable) as of the date of the petition.
Additional Chapter 13 Requirement Created by New
Bankruptcy Rule 3002.1
Two new forms, created to implement the newly created
Rule 3002.1, must be filed as a supplement to the proof of
claim in Chapter 13 cases where the claim is secured by a
security interest in the debtor’s principal residence.
Supplement 1 provides notice of a mortgage payment
change, including disclosure of the basis for and effective
date of the change. It must be filed at least 21 days before
the payment change becomes effective. Supplement 2
requires disclosure of postpetition fees, expenses and
charges, and must be filed within 180 days from when they
are incurred. Both Supplement 1 and 2 must be served on
the debtor, debtor’s counsel and the Chapter 13 trustee. Like
the revised proof of claim form, both include a declaration
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that the information is true and correct to the best of that
individual’s knowledge, under penalty of perjury.
Lastly, Rule 3002.1 provides a strict 21-day response period
for mortgage creditors to file a written response after
receiving the Final Cure Notice from the Chapter 13 trustee.
The creditor’s response must be filed as a supplement to the
proof of claim and served on the debtor, the debtor’s
attorney and the trustee. The response should indicate
whether the creditor agrees that the debtor has fully paid the
amount required to cure the default on the claim and
whether the debtor is otherwise current on all payments. If
applicable, the response must also itemize any required cure
or postpetition amounts that remain unpaid to the creditor as
of the date of the statement.

In light of the fact that the amendments to the Rules have
already gone into effect, mortgage lenders and servicers
must act promptly to familiarize themselves with the new
provisions and incorporate them into their procedures. As
the revised Rules and recent court decisions suggest, a
creditor’s failure to do so may have serious consequences.
WBA wishes to thank the co-authors of this informative
article, Atty. Paul Lucey, partner, Michael Best &
Friedrich LLP, and Atty. Heather Bessinger, associate,
Michael Best & Friedrich LLP.
WBA also wishes to note that the forms referenced in the
article may be found at: www.uscourts.gov/
FormsAndFees/Forms/BankruptcyForms/
BankruptcyFormsPendingChanges.aspx.

JUDICIAL SPOTLIGHT
Wisconsin Court of Appeals Case Affects
Guarantors’ Obligations to Banks
A Wisconsin Court of Appeals recently issued an opinion in
McFarland State Bank v. Sherry, et al. that affects how
banks should pursue remedies against defaulting mortgagors
and guarantors. The Court of Appeals held that the amount
of the Bank’s winning credit bid in the Bank’s mortgage
foreclosure of the borrower’s property should be used to
offset the amount that the Bank can subsequently collect
from the guarantor of the borrower’s obligations.
In the Sherry case, the Bank obtained a judgment of
foreclosure against the mortgagor for $152,000, and retained
the right to collect a deficiency judgment against the
mortgagor. At the same time, the Bank also obtained a
separate judgment against the guarantor, Sherry, for the
same $152,000. Both were default judgments. At the
sheriff’s sale of the property, the Bank credit bid and
purchased the property for $147,000; the principal amount
of the debt. The circuit court confirmed the sale and found
that the property had a “fair value” of $147,000, as proposed
by the Bank.

After the sale, Sherry tendered payment for the difference
between the judgment and the amount of the Bank’s credit
bid (with interest and fees, about $17,000). When the Bank
refused to accept the payment, Sherry asked the circuit court
for relief from the judgment. The circuit court denied the
request, and Sherry appealed the decision, arguing that the
fair value of the property should be used to offset the
amount he owed to the Bank.
While the appeal was pending, the Bank and Sherry came to
an agreement, by which Sherry paid the full amount of the
judgment and received the property from the Bank. Despite
the agreement the appeal was allowed to continue. Although
Sherry was unable to convince the circuit court that the
amount of the credit bid should be used to offset the total
amount he owed pursuant to his guaranty, the Court of
Appeals was persuaded to hold in his favor.
The Court of Appeals rejected the Bank’s arguments, some
of which were addressed in the written opinion and others of
which were ignored. The Bank first argued that the
guarantor’s obligation was independent of the borrower’s
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Read “Special Focus” for an article regarding rules and interpretations governing mortgage loan originator compensation.
Next, check “Regulatory Spotlight” for CFPB rules on remittance transfers under Regulation E. Finally, turn to “Compliance
Notes” for recent announcements from CFPB and Treasury.

SPECIAL FOCUS
Murky Rules Govern Mortgage Loan
Originator Compensation

moving forward, the CFPB is responsible for clarifying the
issue of profits as a proxy for a loan’s terms and conditions.

Notice No. 2012-2

The American Bankers Association (ABA) has asked the
CFPB to clarify certain outstanding MLO compensation
issues, including the “profit as proxy” issue. According to
the ABA, the CFPB plans to address these issues as part of a
formal rule-making process beginning in the first or second
quarter of 2012. During the recent teleconference, the FDIC
confirmed that it expected the CFPB to issue additional
guidance on the “profit as proxy” issue in the near future.
The FRB’s and FDIC’s current interpretation of this issue
will be subject to any formal rules subsequently issued by
the CFPB.

The final Federal Reserve Board (FRB) rules amending
Regulation Z to prohibit mortgage loan originators (MLOs)
from receiving compensation based on the terms or
conditions of a residential mortgage loan became effective
on April 1, 2011. As a result, compensation paid to MLOs
can no longer be based on loan terms and conditions such as
interest rate, APR, loan-to-value ratio or the existence of a
prepayment penalty. In addition, the rules prohibit
compensation based on a factor that is a “proxy” for loan
terms and conditions. The term “proxy” in this context is not
defined in the final FRB rules.
The “proxy” issue has caused some confusion among banks
because the FRB, in a March 2011 webinar, took the
position that a bank’s calculation of “profit” includes, or is a
proxy for, residential mortgage loan terms or conditions.
This interpretation of “profits” as a proxy for loan terms or
conditions is not addressed in the FRB’s final rules.
Nevertheless, during a teleconference on February 21, 2012,
the FDIC stated its intention to follow the FRB’s
interpretation that MLO compensation arrangements based
on “profits” or “profitability” are impermissible under the
final rules. The FDIC and FRB state that such compensation
arrangements are not permitted because they generally
include income that is derived from loan terms and
conditions, such as interest rates.
Unlike the FDIC, the Office of the Comptroller of the
Currency (OCC) has not publically commented on FRB’s
“profit as proxy” interpretation. However, when asked about
MLO compensation rules, the OCC is directing banks to
FRB’s interpretation. The issue is further complicated by the
fact that the Consumer Financial Protection Bureau (CFPB)
took over authority for many consumer protection laws,
including Regulation Z, on July 21, 2011. As a result,

Until the CFPB issues additional guidance, banks should be
aware that certain common employer contribution plans and
arrangements may be considered impermissible by the FRB
and the FDIC. According to the FRB and the FDIC, MLOs
cannot be paid compensation tied to bank profits, if the
profits include income derived from residential mortgage
loans. The FRB and the FDIC provide the following as
examples of arrangements where the use of “profits” could
be a proxy for loan terms and conditions:
 Profit-sharing and bonus plans
 401(k) contributions
 Employee Stock Option Plans (ESOPs)
 Other Retirement Plan Contributions
 Income goals
As discussed in more detail below, banks may continue to
make contributions to plans that include MLOs, provided
the contributions: (1) are not tied to bank profits, or (2)
exclude from “profits” income derived from residential
mortgage loans. However, banks should be cautious about
modifying plans to remove MLOs from their benefit plans.
Such actions may violate Internal Revenue Code
prohibitions against discriminating in favor of highlycompensated employees. In addition, banks need to ensure

WBA COMPLIANCE JOURNAL
any modifications to their plans conform with other
applicable Internal Revenue Code and ERISA requirements.

showing that contributions are not based on bank profits that
include income derived from residential mortgage loans.

If the CFPB does not provide additional guidance on the
“profit as proxy” issue, there remain a number of benefit
plans that banks may utilize that do not tie contributions to
profits. For example, banks may continue to contribute to
bank-wide 401(k) plans, under which the bank makes
matching contributions based on the employee’s
contribution. Other profit sharing plans are also permissible,
provided such plans are not linked to bank profits. Despite
the name, the IRS permits employers to make contributions
to a “profit sharing” plan without regard to the existence of
profits. Many employers allocate contributions to profit
sharing plan participants according to a predetermined
formula based on compensation and years of service. Such
contributions are permissible, provided no component of the
plan is tied to profits that include income derived from
residential mortgage loans.

Until the CFPB issues additional guidance, it appears that
state member banks regulated by the FRB and state nonmember banks regulated by the FDIC will be examined
based on the FRB’s interpretation of the MLO rules that
profits are a proxy for loan terms and conditions. The OCC
has not taken a public position on this issue, so it is unclear
whether national banks will be examined based on the
FRB’s current interpretation. Banks subject to the FRB’s
interpretation of the MLO compensation rules should
examine their current benefit plans and their current bonus
structures to determine whether all or a portion of their
contributions are based on bank profitability. Banks who
wish to amend their plans or bonus programs to comply with
the FRB’s interpretation should seek advice of legal counsel
to ensure any changes meet all applicable Internal Revenue
Code, ERISA and banking law requirements. In addition,
banks should be watching for additional regulatory guidance
from the CFPB, as it will have the final regulatory say on
this issue.

Banks may also issue bonuses or other incentives such as
stock options, provided that the bonus or other incentive is
not tied to profitability. Banks may consider tying such
incentives to permissible forms of compensation under the
final rules. Permissible forms of compensation include, but
are not limited to, compensation based on overall loan
volume, long-term loan performance, hourly rate, existing
versus new customers, quality of loan files, or the amount of
credit extended (provided the compensation is a fixed
amount or percentage). Regardless of method, according to
the FRB and FDIC, if a bank makes contributions or other
bonus payments to MLOs, the bank is responsible for

WBA wishes to thank the Banking Group attorneys at the
Boardman & Clark LLP Law Firm for providing this
article. Contact Atty. Patrick Neuman of the Banking
Group to learn how Boardman & Clark can assist in
reviewing, amending or establishing compensation plans
under the rule and FRB’s interpretation. Atty. Neuman
may be reached at: PNeuman@boardmanclark.com or
608-283-1774.

REGULATORY SPOTLIGHT
CFPB Issues Final and Proposed Rules on
Regulation E.
 The Bureau of Consumer Financial Protection (CFPB) has
issued a final rule amending Regulation E, which
implements the Electronic Fund Transfer Act (EFTA), and
the official interpretation to the regulation, which
interprets the requirements of Regulation E. The final rule

provides new protections, including disclosures and error
resolution and cancellation rights, to consumers who send
remittance transfers to other consumers or businesses in a
foreign country. The amendments implement statutory
requirements set forth in the Dodd-Frank Act. The final
rule provides for a one-year implementation period. CFPB
has also published a proposed rule, as is highlighted in the
following paragraph, to further refine application of the
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Read “Special Focus” for an article regarding new rules for remittance transfers. Next, check “Regulatory Spotlight” for Call
Report revision information. Finally, turn to “Compliance Notes” for information concerning FDIC’s position on overdraft
fees in certain “force-pay” transactions.

SPECIAL FOCUS
Final Rule Amends Regulation E on
Remittance Transfers

include any fees or taxes imposed in connection with the
transfer.

Notice 2012-3

“Sender” is defined as a consumer in a State who primarily
for personal, family, or household purposes requests a
remittance transfer provider to send a remittance transfer to
a designated recipient.

The Bureau of Consumer Financial Protection (CFPB) has
issued a final rule amending Regulation E, which
implements the Electronic Fund Transfer Act (EFTA). The
final rule, effective February 7, 2013, provides additional
protections to consumers who send remittance transfers to
foreign countries as set forth in the Dodd-Frank Act (DFA).
The final rule outlines required disclosures, generally
provides a thirty (30) minute cancellation period after
payment for a transfer is made, and requires service
providers to investigate disputes and remedy errors.
This article is intended to provide an overview of the final
rule, and does not address every detail of the rule. For more
information, the rule may be found at: http://www.gpo.gov/
fdsys/pkg/FR-2012-02-07/pdf/2012-1728.pdf
Definitions
“Remittance transfer provider” (“provider”) is defined as
any person that provides remittance transfers for a consumer
in the normal course of its business, whether or not the
consumer holds an account with such person. The rule does
not provide a numerical threshold for whether remittance
transfers are provided in the normal course of business. A
proposed rule, issued in conjunction with the final rule,
solicits comment on a potential safe harbor threshold.
“Remittance transfer” is defined as an electronic transfer of
funds requested by a sender in the United States to a
designated recipient in a foreign country that is sent by a
remittance transfer provider. Transactions subject to the rule
include cash-based remittance transfers, consumer wire
transfers, and international ACH transactions. Small-value
transfers of $15 or less are excluded from the definition of
remittance transfer. The $15 exclusion refers to the amount
that will be transferred to the designated recipient in the
currency in which the transfer is funded, and does not

“Designated recipient” is defined as any person specified by
the sender as the authorized recipient of a remittance
transfer to be received at a location in a foreign country.
Disclosures
A provider must generally provide a written pre-payment
disclosure to a sender when the transfer is requested and
prior to payment. The pre-payment disclosure must include
three items in the currency in which the transfer is funded:
the amount to be transferred, any fees or taxes imposed by
the provider, and the sum of these amounts. This
information is intended to enable the sender to understand
the total amount to be paid out of pocket for the transfer.
The disclosure must include the exchange rate to be used,
rounded to no fewer than two and no more than four decimal
places. If fees or taxes are imposed by a person other than
the provider, the provider must disclose any such fees or
taxes separately to enable identification of fixed and variable
costs. The disclosure must then provide the total amount to
be received by the designated recipient, in the currency in
which the funds will be received, to demonstrate how third
party fees or taxes reduce the amount to be received. The
provider must use the disclosed exchange rate to calculate
third party fees or taxes and the amount to be received.
Information not applicable to the transaction can be
excluded from the pre-payment disclosure. For example, in a
dollar-to-dollar transfer, no exchange rate is required to be
disclosed.
The provider must also issue a written receipt to the sender,
generally when payment is made. Different timing
requirements apply to transfers that are scheduled in
advance, as discussed below. The receipt must include the
information included on the pre-payment disclosure, along
with: the date in the recipient country on which the transfer
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will be made available to the recipient; contact information
for the designated recipient; a statement regarding the
sender’s cancellation and error resolution rights; the name,
phone number, and web site of the provider; and the name,
phone number, and web site of the state agency that licenses
or charters the provider, if applicable, and CFPB, along with
a statement that the sender can contact such agency and
CFPB. The receipt should not otherwise include information
on the provider’s primary federal regulator, as CFPB
believes this could confuse senders. To mitigate compliance
risks, CFPB understands that providers may choose to
overestimate the disclosed date of availability and provide a
statement that the funds may be available sooner.
Alternatively, a provider may issue a single written
disclosure to the consumer. The single disclosure must be
provided prior to payment and must accurately disclose all
of the information required on the pre-payment disclosure
and the receipt. In the event such combined disclosure is not
accurate when payment is made, the provider must issue
new disclosures prior to receiving payment for the transfer.
In addition, in connection with the combined disclosure the
provider must supply proof of payment when payment for
the transfer is made. Proof of payment must be clear and
conspicuous, and provided in writing or electronically in a
retainable form. Proof may be provided on a separate piece
of paper or on the combined disclosure itself, such as a
stamp or confirmation code entered on the disclosure.
For transfers conducted entirely by telephone, mobile
application, or text message, pre-payment disclosures may
be provided orally or by mobile application or text message.
The receipt for such transfers may be mailed or provided
electronically, subject to compliance with E-SIGN
requirements. If pre-payment disclosures are provided
orally, the provider must include a statement regarding the
sender’s cancellation rights. As the receipt for such a
transaction may be mailed to a sender, the sender may not
otherwise receive information about cancellation rights until
after the cancellation period has ended.
Foreign Languages
Pre-payment disclosures generally must be made in English
and, if applicable, either: in each of the foreign languages
principally used by the provider to advertise, solicit, or
market, either orally or in writing, at that office; or in the

foreign language primarily used by the sender to conduct the
transfer. More than one language may be principally used by
a provider. Several factors determine whether a language is
principally used by the provider, including the frequency of
advertising in the language, the prominence of such
advertisements, and the specific foreign language terms
used. With respect to transfers conducted entirely by
telephone, mobile application or text message, disclosures
provided orally or via mobile application or text message
must be provided in the language primarily used by the
sender to conduct the transfer. The written receipt may be
provided solely in English, as CFPB believes the sender is
not under pressure to comprehend information quickly when
such information is provided in writing.
Use of Estimates
The use of estimates of the exchange rate, third party fees
and taxes, and the amount which will be received in the
currency in which the transfer is received are allowed in two
circumstances. The first exception is temporary and applies
when a provider that is an insured depository institution or
credit union is unable to determine exact amounts for
reasons beyond its control, and the transfer is sent from the
sender’s account with the provider institution. The
commentary provides the following three examples of
situations in which this exception would apply: where the
exchange rate is set by the recipient’s institution when the
transfer is received and the provider has no correspondent
relationship with the recipient’s institution; where the fees
required to be disclosed are imposed by an institution
involved in the transfer with which the provider has no
correspondent relationship; and where the recipient country
imposes a tax that is a percentage of the amount transferred
and the provider is unable to determine the exchange rate or
other fees involved in the transaction. This temporary
exception is currently scheduled to expire on July 21, 2015.
DFA grants CFPB the authority to extend the exception
through July 21, 2020.
The second exception is permanent and applies when the
provider is unable to know the amount that will be received
due to the laws of the recipient country or the method in
which the transfer is made in the recipient country. The
commentary provides examples of when the exception will
apply, such as when the exchange rate is set by the recipient
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country’s government after the provider has sent the
remittance transfer. CFPB expects to provide a safe harbor
list of recipient countries which qualify for this permanent
exception prior to the effective date of the rule.
The rule provides approaches on which estimates can be
based. If a provider does not use those approaches, the
provider is deemed in compliance with the rule if the
recipient receives either the same or a greater amount of
funds than the amount disclosed on the pre-payment
disclosure.
Procedures for Resolving Errors
A sender may provide notice of alleged error within 180
days of the promised date of delivery. Notice may be
provided orally. The provider must investigate the claim
within 90 days of receiving the sender’s notice, and must
report the results of its investigation to the sender within
three business days after completing the investigation. If an
error occurred as described, the provider may inform the
sender either orally or in writing. If an error did not occur as
described, the provider is required to send written notice of
its findings to the sender.
Examples of errors include an incorrect amount paid by the
sender, failure to disclose all fees that were imposed,
misapplication of the exchange rate, and an incorrect
amount of currency received. An error does not include a
difference in the amount received due to application of the
actual exchange rate, fees or taxes, rather than any estimated
amounts, or when an alleged error results from extraordinary
circumstances outside the provider’s control that could not
have been reasonably anticipated, such as war, civil unrest,
or a natural disaster.
If the error is due to an incorrect amount paid by the sender
or received by the recipient, the sender may direct the
provider to send the amount of the remedy to the recipient at
no additional cost to either the sender or recipient. If the
error resulted from incorrect information provided by the
sender, the provider may pass on third party fees imposed in
connection with resending the transfer, but the provider may
not impose its own fees. The provider also cannot impose
charges in connection with its investigation of an alleged
error.
Cancellation
A sender generally has the right to cancel the transfer within
a minimum of thirty (30) minutes after payment is made.
Payment is considered made when the sender provides cash
or authorizes the payment. The provider may choose to
allow a cancellation period longer than 30 minutes. As the
cancellation period applies regardless of the provider’s
normal business hours, a provider may choose to set a cutoff
time for transfers. For example, if a bank closes at 5:00 PM,
it may set a cutoff time of 4:30 PM.

A valid cancellation request must be received by the
provider before the transferred funds are picked up by the
recipient or deposited into an account held by the recipient.
In connection with a valid cancellation request, the provider
must refund the total amount of funds provided by the
sender within three business days, including fees and taxes
to the extent not prohibited by law. While the provider may
be unable to recover some of the fees or taxes imposed for
the transfer, CFPB believes the length of the required
cancellation period will alleviate this problem, as a provider
could wait to send the transfer until after the required 30
minute cancellation period lapses.
Transfers Scheduled in Advance
When a sender authorizes transfers in advance, the provider
must deliver the required pre-payment disclosures within a
reasonable time prior to the scheduled date of each
subsequent transfer. The final receipt must generally be
mailed or delivered no later than one business day after the
date on which the transfer is made. If the transfer is made
from the sender’s account at the provider institution, the
receipt may be provided on or with the next regularly
scheduled periodic statement for that account, or within 30
days after payment for the transfer is made if a periodic
statement is not provided. If a transfer is authorized more
than three business days prior to the date the transfer is
scheduled to be sent, the sender may cancel the transfer up
to three business days before the scheduled date of the
transfer. A transfer scheduled less than three business days
before the date of the transfer is subject to the general
cancellation period extending thirty minutes after payment is
made for the transfer.
Appendix A to Regulation E provides twelve model forms
that may be used in connection with remittance transfers.
Use of the model forms is optional, but does grant a safe
harbor to the provider.
Conclusion
To summarize, the final rule requires remittance transfer
providers to provide pre-payment disclosures and written
receipts to consumers in connection with remittance
transfers sent to foreign countries. In certain circumstances
estimates may be used in the disclosures. Procedures for
resolving errors are mandated by the rule, and providers
must generally allow senders a cancellation period
extending at least 30 minutes after payment for the transfer
is made. The final rule is effective February 7, 2013.
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Read “Special Focus” for an article regarding cross-collateral clauses and the flood rules, and an update concerning mortgage
loan originator compensation rules. Next, check “Regulatory Spotlight” for numerous CFPB communications. Finally, read
“Compliance Notes” for information about indefinite postponement of NLRB’s rule to post a notice regarding employees’
rights to unionize.

SPECIAL FOCUS
Flood Insurance and The Cross-Collateral
Clause In WBA Consumer Loan Forms
Notice No. 2012-4
In recent months a number of bankers have inquired about
the cross-collateral clause in the WBA consumer forms and
the interplay of the clause with the federal flood insurance
statute and regulations (“Flood Rules”). Attorneys with the
WBA and the Boardman & Clark LLP Law Firm recently
discussed the interplay of the cross-collateral clause in WBA
consumer loan documents and the Flood Rules with
representatives of the FDIC. At one time, the FDIC had
taken the position the cross-collateral clause in the WBA
consumer notes requires flood insurance to be increased on
existing collateral located in a special flood hazard area
(SFHA), when a subsequent loan is made to the same
borrower. After the discussions, the FDIC agrees that the
cross-collateral clause in the WBA consumer notes used to
document consumer purpose loans does not automatically
trigger the Flood Rules.
For example, assume a lender makes a mortgage loan on the
WBA 458 Mortgage Note, which identifies on the face of
the note that the collateral is a residential dwelling. The
dwelling is in a SFHA.
The Mortgage Note also includes a standard cross-collateral
provision on the reverse side of the form providing, in part,
that the Mortgage Note is also secured by:
“. . . all existing and future security agreements
covering personal property (other than a
dwelling, unless the security agreement granting
a security interest in the dwelling is disclosed on
the reverse side), between Lender and any of us .
. ..”
Under this cross-collateral provision, any personal property
taken as collateral from the borrower at a later time (other
than a dwelling), also secures the Mortgage Note.

Assume that a second consumer loan is made to the same
borrower and the second loan is secured by a motor vehicle.
This second loan to the borrower may be documented on
WBA 454L Consumer Simple Interest Note and Chattel
Security Agreement or a WBA 455 Consumer Universal
Note (“Consumer Note”). The vehicle taken as collateral for
the subsequent Consumer Note also secures the Mortgage
Note by virtue of the cross-collateral clause in the Mortgage
Note (and the security agreement).
The Flood Rules provide that a lender shall not make,
increase, extend or renew a loan secured by a building or
mobile home located or to be located in an SFHA unless the
building or mobile home and any personal property securing
that loan are covered by flood insurance for the term of the
loan. Note that the trigger for the Flood Rules is that the
lender has made, increased, extended or renewed a loan
secured by a building or mobile home located or to be
located in a SFHA. If one of the triggering events occurs,
then the building or mobile home and any personal property
securing the loan must be covered by flood insurance for the
term of the loan and the other requirements of the Flood
Rule, such as notice to the borrower of property in a SFHA,
apply. However, the first step is the trigger. No increase in
flood insurance or notice to the borrower is required if the
Flood Rules are not triggered.
In the case of the loans described above, the lender must
comply with the Flood Rules when it makes the original
home loan secured by a home located in a SFHA. When the
car loan is made the lender must determine whether it is
making, increasing, extending or renewing a loan secured by
a building or mobile home in a SFHA.
1. The Home Loan. The Bank does not make, increase,
extend or renew the existing home loan when it makes the
car loan. True, the collateral securing the home loan
increased because the car also secured the home loan. But,
increasing collateral for a loan is not a trigger for the Flood
Rules. Therefore, as to the home loan, no triggering event
occurs at the time of the car loan.
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2. The Car Loan. Likewise, the Bank does not make,
increase, extend or renew a loan secured by a building
located in an SFHA when it makes a car loan using a
Consumer Note. As to collateral other than the car, the
cross-collateral clause on the reverse side of the Consumer
Note disclaims any dwelling as collateral unless described in
the appropriate blank in the Consumer Note. If the home in
the SFHA is not described in the Consumer Note, the home
will not secure the car loan. This means the car loan is not
secured by real estate or a dwelling located in an SFHA and
the Flood Rules are not triggered for the car loan.
Lenders are also reminded that commercial and agricultural
loans are treated differently. The cross-collateral clauses in
the WBA commercial and agricultural loan documents are
broader than they are in the consumer loan documents. The
WBA commercial and agricultural loan documents generally
provide that the collateral securing a loan to a commercial or
agricultural borrower secures all loans to the borrower even
those made after the initial loan. Likewise, collateral
provided by guarantors may secure commercial and
agricultural loans. In the commercial or agricultural context,
if one loan to a borrower is secured by property located in a
SFHA, the cross collateral clauses are likely to trigger the
Flood Rules when a second loan is made to that borrower.
Lenders should continue to review commercial and
agricultural loans for compliance with the Flood Rules
whenever a new loan is made. In the commercial or
agricultural loan context, the lender must determine whether
collateral is covered by sufficient flood insurance and
whether the notice to borrower is required by the Flood
Rules, by reviewing all collateral for a loan, taking into
account the broad cross-collateral clause in the WBA
commercial and agricultural loan forms.
While WBA cannot expressly address cross-collateral
clauses in other vendors’ forms, such clauses are common.
Thus, whether or not a lender uses WBA loan documents, it
is important for the lender to understand cross-collateral
clauses in loan documents it uses, and analyze the facts of a
particular transaction in the context of such clauses and the
Flood Rules.

CFPB Clarifies Mortgage Loan Originator
Compensation Rules With Respect To
Qualified Plans
Notice No. 2012-5
As discussed in February’s WBA Compliance Journal, the
Federal Reserve Board’s (“FRB”) mortgage loan originator
compensation rules under Regulation Z effective April 1,
2011(“Compensation Rules”) prohibit compensation paid to
mortgage loan originators based on a factor that is a “proxy”
for residential mortgage loan terms and conditions. The FRB
and the FDIC have taken the position that a bank’s
calculation of “profit” includes, or is a proxy for, the bank’s
residential mortgage loan terms or conditions. The
Consumer Financial Protection Bureau (“CFPB”) became
responsible for Regulation Z on July 21, 2011, and is
responsible for clarifying the issue of profits as a proxy for
residential mortgage loan terms and conditions.
On April 2, 2012, the CFPB issued Bulletin 2012-02, which
clarifies that the FRB’s “profit as proxy for loan terms”
interpretation of the Compensation Rules does not extend to
contributions made to “qualified plans”. Qualified plans
include profit sharing, 401(k) and employee stock ownership
plans subject to Internal Revenue Code (“Code”) §401(a).
According to the guidance, banks may contribute to
qualified plans for mortgage loan originators out of a pool of
profits derived in part from residential mortgage loan
transactions. This new interpretation contradicts earlier
information previously provided by the FRB and the FDIC,
which had included 401(k) plans as an example of
compensation that could fall under the Compensation Rules.
CFPB Bulletin 2012-02 may be found at http://
www.consumerfinance.gov/guidance/.
While this additional guidance is helpful for banks that offer
qualified plans to their employees, it does not clarify how
the FRB’s “profit as proxy” interpretation applies to nonqualified profit-sharing arrangements not governed by Code
§401(a), such as phantom stock plans, cash bonus plans and
certain deferred compensation plans. The guidance indicates
that questions about how the Compensation Rules apply to
non-qualified plans have been fact specific and that the
CFPB anticipates providing greater clarity on this issue in
proposed rules on the mortgage loan origination provisions
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2. The Car Loan. Likewise, the Bank does not make,
increase, extend or renew a loan secured by a building
located in an SFHA when it makes a car loan using a
Consumer Note. As to collateral other than the car, the
cross-collateral clause on the reverse side of the Consumer
Note disclaims any dwelling as collateral unless described in
the appropriate blank in the Consumer Note. If the home in
the SFHA is not described in the Consumer Note, the home
will not secure the car loan. This means the car loan is not
secured by real estate or a dwelling located in an SFHA and
the Flood Rules are not triggered for the car loan.
Lenders are also reminded that commercial and agricultural
loans are treated differently. The cross-collateral clauses in
the WBA commercial and agricultural loan documents are
broader than they are in the consumer loan documents. The
WBA commercial and agricultural loan documents generally
provide that the collateral securing a loan to a commercial or
agricultural borrower secures all loans to the borrower even
those made after the initial loan. Likewise, collateral
provided by guarantors may secure commercial and
agricultural loans. In the commercial or agricultural context,
if one loan to a borrower is secured by property located in a
SFHA, the cross collateral clauses are likely to trigger the
Flood Rules when a second loan is made to that borrower.
Lenders should continue to review commercial and
agricultural loans for compliance with the Flood Rules
whenever a new loan is made. In the commercial or
agricultural loan context, the lender must determine whether
collateral is covered by sufficient flood insurance and
whether the notice to borrower is required by the Flood
Rules, by reviewing all collateral for a loan, taking into
account the broad cross-collateral clause in the WBA
commercial and agricultural loan forms.
While WBA cannot expressly address cross-collateral
clauses in other vendors’ forms, such clauses are common.
Thus, whether or not a lender uses WBA loan documents, it
is important for the lender to understand cross-collateral
clauses in loan documents it uses, and analyze the facts of a
particular transaction in the context of such clauses and the
Flood Rules.

CFPB Clarifies Mortgage Loan Originator
Compensation Rules With Respect To
Qualified Plans
Notice No. 2012-5
As discussed in February’s WBA Compliance Journal, the
Federal Reserve Board’s (“FRB”) mortgage loan originator
compensation rules under Regulation Z effective April 1,
2011(“Compensation Rules”) prohibit compensation paid to
mortgage loan originators based on a factor that is a “proxy”
for residential mortgage loan terms and conditions. The FRB
and the FDIC have taken the position that a bank’s
calculation of “profit” includes, or is a proxy for, the bank’s
residential mortgage loan terms or conditions. The
Consumer Financial Protection Bureau (“CFPB”) became
responsible for Regulation Z on July 21, 2011, and is
responsible for clarifying the issue of profits as a proxy for
residential mortgage loan terms and conditions.
On April 2, 2012, the CFPB issued Bulletin 2012-02, which
clarifies that the FRB’s “profit as proxy for loan terms”
interpretation of the Compensation Rules does not extend to
contributions made to “qualified plans”. Qualified plans
include profit sharing, 401(k) and employee stock ownership
plans subject to Internal Revenue Code (“Code”) §401(a).
According to the guidance, banks may contribute to
qualified plans for mortgage loan originators out of a pool of
profits derived in part from residential mortgage loan
transactions. This new interpretation contradicts earlier
information previously provided by the FRB and the FDIC,
which had included 401(k) plans as an example of
compensation that could fall under the Compensation Rules.
CFPB Bulletin 2012-02 may be found at http://
www.consumerfinance.gov/guidance/.
While this additional guidance is helpful for banks that offer
qualified plans to their employees, it does not clarify how
the FRB’s “profit as proxy” interpretation applies to nonqualified profit-sharing arrangements not governed by Code
§401(a), such as phantom stock plans, cash bonus plans and
certain deferred compensation plans. The guidance indicates
that questions about how the Compensation Rules apply to
non-qualified plans have been fact specific and that the
CFPB anticipates providing greater clarity on this issue in
proposed rules on the mortgage loan origination provisions
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of the Dodd-Frank Act. We expect the CFPB will release
these proposed rules in late summer or early fall of this year.
On April 17, 2012, the FDIC issued Financial Institution
Letter 20-2012, in response to CFPB Bulletin 2012-02. The
FDIC acknowledged the CFPB’s position that contributions
to qualified plans are permitted under the Compensation
Rules and reiterated that questions about how the
Compensation Rules apply to non-qualified plans are factspecific. According to the FDIC, banks should:
 Ensure that their policies and practices related to
compensation programs are consistent with the
Compensation Rules, commentary, and applicable CFPB
guidance; and
 Incorporate periodic reviews of their residential mortgage
loan originator compensation policies into their overall
compliance program and report any material exceptions to
their board of directors.
The FDIC further states that its compliance examiners will
review bank compensation programs in light of the
Compensation Rules, and consider the specific facts of the
bank’s compensation program, the totality of the
circumstances at each bank and the bank’s efforts to comply
with the Compensation Rules. The FDIC notes that the
purpose of the Compensation Rules is “to protect consumers
in the mortgage market from unfair or abusive lending
practices that can arise from certain loan originator
compensation practices, while preserving responsible

lending and sustainable homeownership.” FIL 20-2012 may
be found at http://www.fdic.gov/news/news/financial/2012/
fil12020.html?source=govdelivery.
Until CFPB issues additional clarification on these issues,
and given the recent FDIC guidance, banks that offer nonqualified compensation arrangements that include a profit
component should review those arrangements to determine
whether they include compensation paid to residential
mortgage loan originators based on bank profitability
derived in part from residential mortgage loan transactions.
If so, banks should assess whether these arrangements are in
compliance with the Compensation Rules and determine
whether additional assistance from outside counsel is
necessary. Banks should also be sure to document internal
assessments of their compensation arrangements. Our
informal discussion with the FDIC suggests that examiners
will be focusing more attention on these types of
arrangements in the coming months, and that such nonqualified profit-sharing arrangements may be looked at with
additional scrutiny, especially if a majority or significant
portions of overall bank profits are tied to residential
mortgage loan transactions.
WBA wishes to thank the Banking Group attorneys at the
Boardman & Clark LLP Law Firm for providing this
article. Contact Atty. Patrick Neuman of the Banking
Group to learn how Boardman & Clark can assist in
reviewing, amending or establishing compensation plans
under the rule. Atty. Neuman may be reached at:
PNeuman@boardmanclark.com or 608-283-1774.

REGULATORY SPOTLIGHT
Agencies Extend Comment Period on Annual
Stress Proposals.
 The Federal Deposit Insurance Corporation (FDIC) has
issued a notice to announce an extension to the comment
period on an annual stress test proposal. On 01/23/2012,
FDIC published in the Federal Register a proposed rule to
implement the requirements in Section 165(i)(2) of the
Dodd-Frank Act by requiring state nonmember banks and
state savings associations supervised by FDIC with total
consolidated assets of more than $10 billion to conduct
annual stress tests. Due to the scope and complexity of the
proposal, FDIC has determined that an extension of the
comment period is appropriate. Comments are now due
04/30/2012. Copies of the notice may be obtained from
WBA or viewed at: http://www.gpo.gov/fdsys/pkg/FR2012-03-21/pdf/2012-6799.pdf. Federal Register, Vol. 77,
No. 55, 03/21/2012, 16484-16485.

 The Office of the Comptroller of the Currency (OCC) has
issued a notice to announce an extension to the comment
period regarding an annual stress test proposal. On
01/24/2012, OCC published in the Federal Register a
proposed rule to implement section 165(i) of the DoddFrank Act. The proposed rule would require national
banks and federal savings associations with total
consolidated assets of more than $10 billion to conduct an
annual stress test and comply with certain reporting and
disclosure requirements. To allow parties more time to
consider the impact of the proposed rule, and so that the
comment period on the proposed rule will run
concurrently with the comment period for a comparable
rule proposed by the Board of Governors of the Federal
Reserve System (FRB), OCC has determined that an
extension of the comment period is appropriate.
Comments are now due 04/30/2012. Copies of the notice
may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2012-03-21/pdf/2012-
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Read “Special Focus” for articles covering advertising of unsecured loans, interest reporting on non-resident aliens, and
EEOC guidance on use of arrest and conviction records in connection with employment decisions. Next, read “Regulatory
Spotlight” for numerous CFPB items. Finally, turn to “Compliance Notes” for the latest address information for IBRETA
funds remittance.

SPECIAL FOCUS
Regulator Expresses Concern That Advertising
“Unsecured” Loans May Be Deceptive
Notice No. 2012-6
A federal banking regulator has expressed a concern to the
WBA about banks that advertise “unsecured” loans but use
loan documents that contain provisions granting the bank a
security interest in deposit accounts or providing that
collateral given to secure other loans also secure the
“unsecured” loan (e.g., cross-collateralization). The
regulator expressed a concern that advertisements of loans
as unsecured where the loan documents include such
collateral provisions may be “deceptive.” If a bank
advertises “unsecured” loans, it should be certain that the
loan documents evidencing the loan are consistent with the
advertisement.
An example of a typical cross-collateral provision may
clarify this issue. Borrower obtains Loan 1 from Bank. Loan
1 is secured by Borrower’s car. The grant of the security
interest in the car states that the car secures all obligations of
Borrower to Bank, including Loan 1 and any new debt
entered into in the future between the Borrower and Bank.
Borrower obtains Loan 2 from Bank. Borrower signs a
promissory note for Loan 2 but does not grant a new
security interest in any of Borrower’s assets. Even though
Borrower does not grant a new security interest for Loan 2,
the security interest granted to Bank as part of Loan 1 covers
Loan 2 so Loan 2 is secured. If Loan 2 is advertised as an
“unsecured” loan, the loan terms would not be consistent
with the advertisement and therefore the advertisement may
be deceptive.
In light of this concern, if a bank advertises “unsecured”
loans it should review its loan documents to determine
whether the loan documents grant a security interest in any
collateral, including deposit accounts, or include a crosscollateral provision like that discussed above. Banks are
reminded that all WBA consumer, commercial and
agricultural notes and credit agreements contain provisions
in which the borrower grants the bank a security interest and
lien in deposit accounts the borrower may at any time have

with the bank, provided the creation of a lien is not
prohibited by law or would not render a nontaxable account
taxable. In addition, WBA promissory notes and credit
agreements include a cross-collateral provision.
Banks should not market or advertise as “unsecured” loans
that are documented on WBA promissory notes or other
forms distributed by other companies that contain provisions
in which the borrower grants a security interest and lien in
any collateral, including deposit accounts, or include a
cross-collateral provision as described above.
The regulator did not specifically address the nature of the
advertising it reviewed; advertising may be more than the
traditional newspaper or radio ad. For example, regulators
may view a bank’s inclusion of “unsecured” loans on the
bank’s website as “deceptive” if the bank uses loan
documents that include cross-collateral provisions or grant a
security interest or lien in any collateral. According to the
regulator, the advertisement could be deceptive even if the
bank did not intend to deceive the borrower and did not
intend to enforce any security interest granted to it.
Until further advised by the WBA, WBA suggests that
banks review their marketing and refrain from advertising
“unsecured” loans in connection with loans documented on
WBA loan forms or other forms that include a grant of a
security interest and lien in any collateral, including deposit
accounts, or include a cross-collateral provision. FIPCO® is
in the process of revising WBA forms to provide greater
flexibility for banks to make and advertise unsecured loans
and will let banks know as soon as they are available.
The regulator also expressed a concern about credit
applications for an “unsecured” loan if the bank uses loan
documents that contain collateral provisions like those
described above. Regulators may view using loan
documents with collateral provisions when the borrower has
applied for “unsecured” credit as deceptive. Therefore,
banks should review their credit applications to determine
whether borrowers can elect to obtain an “unsecured” loan.
Because of the regulator’s expressed concern, and until
further notice by the WBA, credit applications should not
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indicate that the credit being applied for is unsecured if used
in connection with WBA promissory notes or other forms
that include the provisions discussed in this article.

Requirement to Report Interest Paid to NonResident Alien Individuals
Notice No. 2012-7
The Internal Revenue Service (IRS) has issued a
controversial final rule requiring the reporting of interest on
deposits maintained at U.S. offices of certain financial
institutions that is paid to certain non-resident alien
individuals. The final rule, effective April 19, 2012, applies
to payments of interest made on or after January 1, 2013.
This article is intended to provide an overview of the final
rule and accompanying Revenue Procedure, which may be
found at: www.gpo.gov/fdsys/pkg/FR-2012-04-19/pdf/20129520.pdf and www.irs.gov/pub/irs-drop/rp-12-24.pdf,
respectively.
Background
In January 2001, the IRS proposed similar rules which
would have applied to all non-resident aliens. The 2001
proposal was withdrawn in August 2002 in response to
strong opposition from the financial services industry and
some members of Congress. A revised proposal was issued
in August 2002 to require reporting to non-resident aliens
who are residents of certain specified countries. In January
2011, the August 2002 proposed regulations were
withdrawn and a new proposal was issued. The January
2011 proposed regulations required reporting on payments
of interest aggregating $10 or more in one calendar year on
a deposit account maintained at a U.S. office of a financial
institution and paid to certain non-resident alien individuals.
On April 19, 2012, the January 2011 proposal was finalized.
It should be noted that Treasury may issue further guidance
on the requirement at some point in the future. This article
provides information on the final rule and corresponding
revenue procedure as they currently stand.
Reporting Requirement
The reporting requirement applies to interest payments
aggregating $10 or more in one calendar year on deposits

maintained at a U.S. office of a financial institution that are
paid to a non-resident alien individual who is a resident of a
country with which the United States has entered into an
information exchange agreement. Revenue Procedure 201224 was issued by IRS to identify those countries with which
the U.S. government has such agreements. The individual
must be a resident of a designated country as of December
31 prior to the calendar year in which the interest is paid for
the requirement to apply. Interest payments are reported on
Form 1042-S for the calendar year in which the interest is
paid.
Financial institutions are currently required to report interest
paid to depositors who are U.S. citizens, U.S. resident
individuals, and Canadian resident individuals. Many
financial institutions have implemented automated systems
to generate Form 1099-INT or Form 1042-S, as applicable,
for this purpose. The requirement to report interest paid to a
broader group of non-resident alien individuals is said to
build on the reporting and information collection systems
currently used by U.S. financial institutions.
Non-resident alien individuals who maintain deposit
accounts in the United States are currently required to
complete a Form W8-BEN at the time the account is opened
to declare their non-U.S. residency status and their country
of residence. The final rule allows U.S. financial institutions
to use existing W8-BEN information to produce Forms
1042-S for the non-resident alien individual depositors as
required. Payors may rely on the permanent residence
address provided on a valid form W8-BEN to determine the
country of residence for a non-resident alien, unless the
payor knows or has reason to know that such documentation
is unreliable or incorrect. To address the potential
compliance burden, the final rule allows a payor to elect to
report interest payments to all non-resident alien individuals,
rather than just those individuals who are residents of
countries identified in the Revenue Procedure.
Purpose of Reporting Requirement
IRS considers the required reporting essential to the U.S.
government’s efforts to combat offshore tax evasion. The
U.S. government must be able to obtain information from
other countries regarding income earned and assets held in
those countries by U.S. taxpayers. The effectiveness of the
information exchange is said to depend largely on the
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indicate that the credit being applied for is unsecured if used
in connection with WBA promissory notes or other forms
that include the provisions discussed in this article.

Requirement to Report Interest Paid to NonResident Alien Individuals
Notice No. 2012-7
The Internal Revenue Service (IRS) has issued a
controversial final rule requiring the reporting of interest on
deposits maintained at U.S. offices of certain financial
institutions that is paid to certain non-resident alien
individuals. The final rule, effective April 19, 2012, applies
to payments of interest made on or after January 1, 2013.
This article is intended to provide an overview of the final
rule and accompanying Revenue Procedure, which may be
found at: www.gpo.gov/fdsys/pkg/FR-2012-04-19/pdf/20129520.pdf and www.irs.gov/pub/irs-drop/rp-12-24.pdf,
respectively.
Background
In January 2001, the IRS proposed similar rules which
would have applied to all non-resident aliens. The 2001
proposal was withdrawn in August 2002 in response to
strong opposition from the financial services industry and
some members of Congress. A revised proposal was issued
in August 2002 to require reporting to non-resident aliens
who are residents of certain specified countries. In January
2011, the August 2002 proposed regulations were
withdrawn and a new proposal was issued. The January
2011 proposed regulations required reporting on payments
of interest aggregating $10 or more in one calendar year on
a deposit account maintained at a U.S. office of a financial
institution and paid to certain non-resident alien individuals.
On April 19, 2012, the January 2011 proposal was finalized.
It should be noted that Treasury may issue further guidance
on the requirement at some point in the future. This article
provides information on the final rule and corresponding
revenue procedure as they currently stand.
Reporting Requirement
The reporting requirement applies to interest payments
aggregating $10 or more in one calendar year on deposits

maintained at a U.S. office of a financial institution that are
paid to a non-resident alien individual who is a resident of a
country with which the United States has entered into an
information exchange agreement. Revenue Procedure 201224 was issued by IRS to identify those countries with which
the U.S. government has such agreements. The individual
must be a resident of a designated country as of December
31 prior to the calendar year in which the interest is paid for
the requirement to apply. Interest payments are reported on
Form 1042-S for the calendar year in which the interest is
paid.
Financial institutions are currently required to report interest
paid to depositors who are U.S. citizens, U.S. resident
individuals, and Canadian resident individuals. Many
financial institutions have implemented automated systems
to generate Form 1099-INT or Form 1042-S, as applicable,
for this purpose. The requirement to report interest paid to a
broader group of non-resident alien individuals is said to
build on the reporting and information collection systems
currently used by U.S. financial institutions.
Non-resident alien individuals who maintain deposit
accounts in the United States are currently required to
complete a Form W8-BEN at the time the account is opened
to declare their non-U.S. residency status and their country
of residence. The final rule allows U.S. financial institutions
to use existing W8-BEN information to produce Forms
1042-S for the non-resident alien individual depositors as
required. Payors may rely on the permanent residence
address provided on a valid form W8-BEN to determine the
country of residence for a non-resident alien, unless the
payor knows or has reason to know that such documentation
is unreliable or incorrect. To address the potential
compliance burden, the final rule allows a payor to elect to
report interest payments to all non-resident alien individuals,
rather than just those individuals who are residents of
countries identified in the Revenue Procedure.
Purpose of Reporting Requirement
IRS considers the required reporting essential to the U.S.
government’s efforts to combat offshore tax evasion. The
U.S. government must be able to obtain information from
other countries regarding income earned and assets held in
those countries by U.S. taxpayers. The effectiveness of the
information exchange is said to depend largely on the
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United States’ ability to reciprocate by providing
information to those countries in return. The regulation is
also intended to facilitate intergovernmental cooperation on
the Foreign Account Tax Compliance Act, which requires
overseas financial institutions to identify U.S. accounts and
report information about those accounts to the IRS.
Compliance with the regulation will allow the U.S.
government to exchange information with foreign
governments for tax administration purposes.
Information Exchange Agreements
A number of comments to the January 2011 proposed
regulations expressed concern that the information required
to be reported under the rule might be misused. Some
comments suggested non-resident alien depositors may
become targets for crime and may experience decreased
physical safety in their countries of residence due to the
information reported to the foreign governments, as the
information could be intercepted by third parties or released
by the foreign government. In response to such comments,
IRS has stated that all of the information exchange
agreements which have been entered by the United States
require that the information exchanged be treated and
protected as secret by the foreign government. The
agreements generally prohibit the foreign government from
using any information exchanged for any purpose other than
administering, collecting and enforcing the taxes covered by
the agreement. Under the agreement, neither country is
permitted to release the information shared or use it for any
other law enforcement purpose.
The U.S. government will not enter into an information
exchange agreement unless the Treasury Department and
IRS are satisfied that the foreign government has strict
confidentiality protections. The foreign government must
have the necessary legal safeguards in place to protect
exchanged information and must impose adequate penalties
for any breach of that confidentiality.
Notwithstanding an information exchange agreement, IRS
will not exchange information with a foreign country if IRS
determines the country is not complying with its obligations
under the agreement to protect the confidentiality of the
information and to use the information solely for collecting
and enforcing taxes covered by the agreement. Similarly,
IRS will not exchange information with a country that does
not impose tax on the income being reported, as the
information could not be used for the enforcement of tax
laws in that country. Without an information exchange
agreement, IRS is statutorily barred from providing
information to another country.
The appropriate form of the information exchange may vary
depending on the country requesting the information. For
example, information might only be exchanged upon
specific request. IRS requires the requesting country to
explain the intended permitted use of the information and to
justify the relevance of that information to the permitted use.
In appropriate circumstances, IRS might exchange certain
information on an automatic basis. Currently, the only

country with which IRS automatically exchanges
information is Canada.
Conclusion
Financial institutions will be required to report interest
payments to non-resident alien individuals who are residents
of specified countries when such payments aggregate $10 or
more in a calendar year. The requirement applies to
payments made on or after January 1, 2013. Revenue
Procedure 2012-24 lists the countries with which IRS has an
information exchange agreement; financial institutions must
report interest payments to individuals who are residents of
designated countries as of December 31 prior to the calendar
year in which the interest is paid. Financial institutions may
rely on the country of residence listed in a valid form W8BEN to determine whether an account holder is a resident of
a designated country. The WBA Frontline Compliance
Update webinar, scheduled for June 28, will cover the final
rule and other important topics. For more information on the
webinar, please visit: www.wisbank.com/education. Finally,
WBA will report on any additional guidance that may be
issued by Treasury on the final rule or revenue procedure in
a future edition of WBA Compliance Journal.

EEOC Enforcement Guidance on the
Consideration of Arrest and Conviction
Records in Employment Decisions under Title
VII of the Civil Rights Act
Notice No. 2012-8
On April 25, 2012, the U.S. Equal Employment Opportunity
Commission (EEOC), which is responsible for the
enforcement of Title VII of the Civil Rights Act, issued a
detailed update of its enforcement guidance regarding the
use of arrest and conviction records in employment
decisions. According to the EEOC, this guidance does not
represent a fundamental change in its position on Title VII
and criminal records. Rather, the guidance provides a
more in-depth analysis on certain issues, which the EEOC
believes is timely given employers’ increased access to
criminal history information, as well as recent judicial
guidance on Title VII and criminal records. The EEOC’s
guidance is particularly relevant to banks, as federal law
regulates their employment of certain individuals with
criminal records, and the guidance directly addresses this
issue. At the same time, however, the impact of the
guidance may be somewhat limited. To begin, the
EEOC’s enforcement duties are specific to Title VII,
which only regulates an employer’s use of conviction
records in certain limited circumstances. In addition, the
limitations on an employer’s use of conviction records
under the Wisconsin Fair Employment Act already impose
restrictions that are similar to those contemplated in the
EEOC guidance.
Overview of Title VII and Criminal Records
Title VII of the Civil Rights Act does not directly
prohibit discrimination on the basis of a criminal record.
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United States’ ability to reciprocate by providing
information to those countries in return. The regulation is
also intended to facilitate intergovernmental cooperation on
the Foreign Account Tax Compliance Act, which requires
overseas financial institutions to identify U.S. accounts and
report information about those accounts to the IRS.
Compliance with the regulation will allow the U.S.
government to exchange information with foreign
governments for tax administration purposes.
Information Exchange Agreements
A number of comments to the January 2011 proposed
regulations expressed concern that the information required
to be reported under the rule might be misused. Some
comments suggested non-resident alien depositors may
become targets for crime and may experience decreased
physical safety in their countries of residence due to the
information reported to the foreign governments, as the
information could be intercepted by third parties or released
by the foreign government. In response to such comments,
IRS has stated that all of the information exchange
agreements which have been entered by the United States
require that the information exchanged be treated and
protected as secret by the foreign government. The
agreements generally prohibit the foreign government from
using any information exchanged for any purpose other than
administering, collecting and enforcing the taxes covered by
the agreement. Under the agreement, neither country is
permitted to release the information shared or use it for any
other law enforcement purpose.
The U.S. government will not enter into an information
exchange agreement unless the Treasury Department and
IRS are satisfied that the foreign government has strict
confidentiality protections. The foreign government must
have the necessary legal safeguards in place to protect
exchanged information and must impose adequate penalties
for any breach of that confidentiality.
Notwithstanding an information exchange agreement, IRS
will not exchange information with a foreign country if IRS
determines the country is not complying with its obligations
under the agreement to protect the confidentiality of the
information and to use the information solely for collecting
and enforcing taxes covered by the agreement. Similarly,
IRS will not exchange information with a country that does
not impose tax on the income being reported, as the
information could not be used for the enforcement of tax
laws in that country. Without an information exchange
agreement, IRS is statutorily barred from providing
information to another country.
The appropriate form of the information exchange may vary
depending on the country requesting the information. For
example, information might only be exchanged upon
specific request. IRS requires the requesting country to
explain the intended permitted use of the information and to
justify the relevance of that information to the permitted use.
In appropriate circumstances, IRS might exchange certain
information on an automatic basis. Currently, the only

country with which IRS automatically exchanges
information is Canada.
Conclusion
Financial institutions will be required to report interest
payments to non-resident alien individuals who are residents
of specified countries when such payments aggregate $10 or
more in a calendar year. The requirement applies to
payments made on or after January 1, 2013. Revenue
Procedure 2012-24 lists the countries with which IRS has an
information exchange agreement; financial institutions must
report interest payments to individuals who are residents of
designated countries as of December 31 prior to the calendar
year in which the interest is paid. Financial institutions may
rely on the country of residence listed in a valid form W8BEN to determine whether an account holder is a resident of
a designated country. The WBA Frontline Compliance
Update webinar, scheduled for June 28, will cover the final
rule and other important topics. For more information on the
webinar, please visit: www.wisbank.com/education. Finally,
WBA will report on any additional guidance that may be
issued by Treasury on the final rule or revenue procedure in
a future edition of WBA Compliance Journal.

EEOC Enforcement Guidance on the
Consideration of Arrest and Conviction
Records in Employment Decisions under Title
VII of the Civil Rights Act
Notice No. 2012-8
On April 25, 2012, the U.S. Equal Employment Opportunity
Commission (EEOC), which is responsible for the
enforcement of Title VII of the Civil Rights Act, issued a
detailed update of its enforcement guidance regarding the
use of arrest and conviction records in employment
decisions. According to the EEOC, this guidance does not
represent a fundamental change in its position on Title VII
and criminal records. Rather, the guidance provides a
more in-depth analysis on certain issues, which the EEOC
believes is timely given employers’ increased access to
criminal history information, as well as recent judicial
guidance on Title VII and criminal records. The EEOC’s
guidance is particularly relevant to banks, as federal law
regulates their employment of certain individuals with
criminal records, and the guidance directly addresses this
issue. At the same time, however, the impact of the
guidance may be somewhat limited. To begin, the
EEOC’s enforcement duties are specific to Title VII,
which only regulates an employer’s use of conviction
records in certain limited circumstances. In addition, the
limitations on an employer’s use of conviction records
under the Wisconsin Fair Employment Act already impose
restrictions that are similar to those contemplated in the
EEOC guidance.
Overview of Title VII and Criminal Records
Title VII of the Civil Rights Act does not directly
prohibit discrimination on the basis of a criminal record.
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The EEOC’s guidance indicates, however, that there are
two ways in which an employer’s use of criminal records
may violate Title VII. First, an employer’s use of criminal
records in a manner that evidences disparate treatment of a
protected class may violate Title VII. For example, an
employer that rejects an African American applicant on the
basis of a criminal record but hires a similarly situated white
applicant with a comparable criminal record could be found
to have violated Title VII. This guidance is not new, but it
serves as an important reminder that employers that have
employment policies regarding the consideration of criminal
records in employment decisions must apply those policies
in a consistent manner.

disparate impact on a protected class, then the employer
will be liable under Title VII unless it can demonstrate that
its criminal record policy or practice “is job related for the
positions in question and consistent with business necessity.”
According to the EEOC, “the employer needs to show that
the policy operates to effectively link specific criminal
conduct, and its dangers, with the risks inherent in the
duties of a particular position.” As a general matter, the
EEOC’s guidance focuses on the need for employers to
have specific evidence to justify a criminal records policy.
The guidance rejects the idea that a policy can be
adequately supported with a generalized concern about
security.

Second, an employer’s use of criminal records in a
manner that has a “disparate impact” on a protected class
may violate Title VII. Disparate impact discrimination
may occur when an employer’s “facially neutral” policy
has a disproportionately negative impact on those in a
protected class. Again, this point is not new, and banks
may already be familiar with disparate impact issues in
other contexts. For example, the Consumer Financial
Protection Bureau has recently advised lenders that it will
apply a “disparate impacts effects test” in fair lending
examinations. Still, although not entirely new, the
EEOC’s guidance provides a more in-depth analysis of
its position on consideration of arrest and conviction
records in employment decisions. The EEOC’s concern
with disparate impact in employers’ use of conviction
records stems, as least in part, from recent statistics that
show that African Americans and Hispanics are arrested and
incarcerated in disproportionate numbers in relation to the
general population. For example, the EEOC’s guidance
cites a 2001 U.S. Justice Department estimate that while 1
out of every 17 white men is expected to go to prison at
some point in his lifetime, the expected rate is 1 out of 6 for
Hispanic men and 1 out of 3 for African American men. In its
guidance, the EEOC concludes that this data “supports a
finding that criminal record exclusions have a disparate
impact based on race and national origin.”

The EEOC’s guidance provides an example of a circumstance
in which it believes an employer’s criminal records policy
would meet the “job related and consistent with business
necessity” defense. Specifically, the EEOC believes an
employer will meet that defense if it “develops a targeted
screen considering at least the nature of the crime, the time
elapsed, and the nature of the job [known as the Green
factors] . . . , and then provides an opportunity for an
individualized assessment for people excluded by the
screen to determine whether the policy as applied is job
related and consistent with business necessity.”

In addition, the guidance also cautions that in designing and
implementing criminal records policies, employers must
carefully distinguish between arrest records and conviction
records. The EEOC notes that an arrest record, in itself, is not
evidence of criminal conduct. Thus, a policy to screen out
candidates based solely on an arrest record is not permissible.
Rather, an employer must look to the underlying facts to
determine if business necessity justifies adverse employment
action in regard to an arrest (i.e., it is the underlying
circumstances, not the arrest, that is relevant). In contrast, a
record of conviction generally provides sufficient evidence that
the individual engaged in particular criminal conduct, so the
conviction record itself may be relevant to employment
considerations.
EEOC’s Guidance on Compliance with Title VII
The EEOC’s compliance guidance focuses primarily on the
disparate impact analysis discussed above. Under this
framework, if an employer’s use of criminal records has a
4  May 2012

In effect, the EEOC is suggesting that employers consider
the particular facts related to each individual with a criminal
record before taking an adverse employment action on the basis
of the individual’s record: “Individualized assessment
generally means that an employer informs the individual that
he may be excluded because of past criminal conduct;
provides an opportunity to the individual to demonstrate that
the exclusion does not properly apply to him; and considers
whether the individual’s additional information shows that
the policy as applied is not job related and consistent with
business necessity.” The EEOC outlines a number of
factors that may be relevant to an individualized
assessment, such as the facts and circumstances
surrounding the offense or conduct; the number of
convictions; the age of the convictions; the individual’s
employment history (e.g., evidence that the individual
successfully performed the same type of work postconviction); rehabilitation efforts; and whether the
individual is bonded under a federal, state, or local bonding
program.
Finally, even if an employer is able to establish that its
policy is job related and consistent with business necessity,
the employer may still be held liable under Title VII if the
employee can show that there is “a less discriminatory
‘alternative employment practice’ that serves the
employer’s legitimate goals as effectively as the
challenged practice but that the employer refused to adopt.”
Specific Issues Applicable to Banks
For banks, which are subject to federal regulations
restricting the hiring of individuals with certain criminal
convictions, there is an additional twist in the disparate
impact analysis. As the EEOC’s guidance acknowledges,
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“in some industries, employers are subject to federal
statutory and/or regulatory requirements that prohibit
individuals with certain criminal records from holding
particular positions or engaging in certain occupations.” The
guidance goes on to explain that “[c]ompliance with federal
laws and/or regulations is a defense to a charge of
discrimination.” The guidance specifically notes that banks
are among the employers who are subject to such federal
laws, specifically 12 U.S.C. § 1829, which requires a tenyear ban on employing individuals in banks if they have
certain financial-related convictions. Thus, banks that
properly comply with their legal obligations under
federal law regarding the hiring of individuals with
certain types of criminal records should not be in violation
of Title VII.
However, the EEOC’s guidance specifically notes that to the
extent that employers choose to impose conviction record
exclusions that go beyond the requirements of federal law,
those exclusions would be subject to a Title VII analysis.
Therefore, to the extent a bank wishes to adopt criminal
records policies that are more expansive than the
requirements of federal law, it must analyze the policy to
ensure that it will comply with Title VII (as well as other
applicable laws, such as the Wisconsin Fair Employment
Act).
The EEOC’s guidance provides an example on this point. The
example concerns a bank that has adopted a policy that
prohibits the hiring of anyone with convictions for any type
of financial or fraud-related crimes within the last 20
years, which is more restrictive than the 10-year
restriction imposed by federal law. In the example, the
bank justifies the policy by asserting that it is necessary for
its depositors to have 100% confidence that their funds are
safe, but it provides no specific evidence that there is an
elevated likelihood of committing financial crimes for
someone who has been crime-free for more than 10
years. The EEOC concludes that if the policy were shown
to have a disparate impact on a protected class (which is a
prerequisite for liability under a disparate impact analysis),
then the policy would violate Title VII because the bank’s
“generalized concern about security, without proof’ is
insufficient to support adding 10 years to the federally
mandated exclusion.
Another area where the EEOC’s guidance could present an
issue for banks is in relation to bonding requirements. Some
bonds include restrictions regarding criminal records, and a
bank may wish to use an individual’s inability to meet those
conditions as the basis for an adverse employment decision.
If, however, the bond requirements are more stringent than
federal law, the EEOC’s guidance suggests that to ensure
compliance with Title VII, the bank would have to consider
whether such adverse employment action is job related and
consistent with business necessity.
Employment Applications
The EEOC’s guidance directly addresses inquiries regarding
criminal records on employment applications. In one

portion of the guidance, the EEOC explains, “[a]s a best
practice, and consistent with applicable laws, the
Commission recommends that employers not ask about
convictions on job applications and that, if and when they
make such inquiries, the inquiries be limited to convictions
for which exclusion would be job related for the position in
question and consistent with business necessity.” The
EEOC’s reference to “applicable laws” refers to 12 U.S.C.
§ 1829, which imposes hiring restrictions on banks. Thus,
we believe that the EEOC’s guidance recognizes the validity
of a regulated employer, such as a bank, asking for criminal
record history on an application in order to ensure
compliance with federal law.
Federal law, specifically 12 U.S.C. § 1829, prohibits the
hiring of individuals convicted of any criminal offense
involving dishonesty or breach of trust or money laundering
without permission from the Federal Deposit Insurance
Corporation (FDIC). Further, it imposes a 10-year ban
against the FDIC’s consent to the hiring of individuals with
convictions for certain enumerated crimes. In light of this
law, the FDIC’s Statement of Policy provides as follows in
regard to employment applications:
The FDIC believes that at a minimum, each insured
institution should establish a screening process which
provides the insured institution with information
concerning any convictions . . . pertaining to a job
applicant. This would include, for example, the
completion of a written employment application which
requires a listing of all convictions.
The current WBA 350 Application for Employment requests
that applicants specify whether they have been convicted of
any criminal offenses and whether they currently have any
pending criminal charges. It also requests that applicants list
certain details of any such convictions or pending charges. It
provides, however, that neither a conviction nor a pending
charge will “automatically disqualify an applicant from
employment” and that the nature of the conviction or
charges will be considered “in accordance with law.” We
believe that this application is consistent with the FDIC’s
Statement of Policy, the EEOC’s guidance regarding arrest
and conviction records, and Wisconsin law.
Impact on Wisconsin Law
For Wisconsin employers, certain elements of the EEOC’s
guidance (such as the suggestion of an individualized
assessment) should not be entirely unfamiliar. The reason
for this is that the Wisconsin Fair Employment Act
(WFEA) lists arrest and conviction records as prohibited
bases of discrimination. Thus, in Wisconsin, an employer
may be liable under the WFEA if it takes adverse
employment action against an individual on the basis of an
arrest or conviction record. However, the WFEA also
contains certain exceptions to its general prohibition of
discrimination on the basis of arrest or conviction records.
For example, it is not employment discrimination for an
employer to refuse to employ an individual who has been
convicted of an offense that is substantially related to the
circumstances of a particular job.
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The EEOC’s guidance regarding Title VII explains that
Title VII preempts any state law or local law that purports
to require or permit the doing of any act which would be
an unlawful employment practice under Title VII. That is,
if a particular employment practice violates Title VII, an
employer will likely not be able to rely on state law as a
defense. For employers in Wisconsin, this means that
before relying on Wisconsin’s arrest and conviction record
law in taking an adverse employment action, an employer
must also consider whether the action would violate Title
VII.
One specific area where this may present an issue is in
regard to the consideration of the age of conviction records.
The WFEA’s exception that allows an employer to deny
employment to individuals with “substantially related”
convictions has been interpreted to allow employers to deny
employment on the basis of a substantially related
conviction, regardless of the age of that conviction. This
interpretation could be found to be inconsistent with Title
VII, since the EEOC’s guidance, as discussed above, directs
employers to consider the age of a conviction. Thus,
employers should seek counsel when designing or
implementing employment policies regarding conviction
records.
Action Items for Banks
In light of the EEOC’s guidance, banks should take the
following actions:

 Review any policies regarding the consideration of arrest
or conviction records in employment decisions to ensure
that they are consistent with the EEOC’s Guidance. For
example, to the extent a policy is more restrictive than
federal law and could result in disparate impact, it should
be reviewed for compliance with the EEOC’s guidance
regarding the “job related and consistent with business
necessity” defense.
 Review the manner in which such policies are
implemented to ensure that implementation is consistent
with EEOC guidance. For example, consider whether
policies are consistently applied (i.e., to avoid disparate
treatment), whether a proper distinction is made between
arrest and conviction records, and whether an
individualized assessment is used when appropriate.
 Review job applications for compliance.
 Contact counsel with any particular concerns.
The full text of the EEOC’s guidance can be found here:
http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm.
In addition, a brief Q&A issued by the EEOC along with
this guidance can be found here:http://www.eeoc.gov/laws/
guidance/qa_arrest_conviction.cfm.
WBA wishes to thank Jennifer S. Mirus and Andrew N.
DeClercq, attorneys with the Boardman & Clark LLP Law
Firm, for providing this article.

REGULATORY SPOTLIGHT
Agencies Issue Guidance Regarding Effective
Date of Section 716 of Dodd-Frank Act.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
and Federal Deposit Insurance Corporation (FDIC),
(collectively, the Agencies) have issued a guidance to
provide clarity regarding the effective date of section 716 of
the Dodd-Frank Act (DFA) with respect to entities for which
each is the prudential regulator. Section 716 prohibits the
provision of federal assistance to any entity defined under
that section to be a swaps entity with respect to any swap,
security-based swap, or other activity of the swaps entity.
“Federal assistance” is defined for purposes of section 716
as “the use of any advances from any Federal Reserve credit
facility or discount window which is not part of a program
with broad-based eligibility under section 13(3)(A) of the
Federal Reserve Act,” and “[FDIC] insurance or guarantees”
for certain purposes specified in section 716(b)(1). Section
716(h) provides that its general prohibition on federal
assistance is effective 2 years following the date on which
DFA is effective. Section 716 will be effective on
07/16/2013. The guidance was issued 05/10/2012. Copies of
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the guidance may be obtained from WBA or viewed at:
http://www.gpo.gov/fdsys/pkg/FR-2012-05-10/pdf/201211326.pdf. Federal Register, Vol. 77, No. 91, 05/10/2012,
27456-27457.

CFPB Issues Proposed Rule on Regulation Z.
The Bureau of Consumer Financial Protection (CFPB) has
issued a proposed rule to amend Regulation Z, which
implements the Truth In Lending Act, and the official
interpretation to the regulation. Regulation Z generally
limits the total amount of fees that a credit card issuer may
require a consumer to pay with respect to an account,
limiting fees to 25 percent of the credit limit in effect when
the account is opened. Regulation Z currently states that this
limitation applies prior to account opening and during the
first year after account opening. The proposal requests
comment on whether to amend Regulation Z to apply the
limitation only during the first year after account opening.
Comments are due 06/11/2012. Copies of the proposed rule
may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2012-04-12/pdf/2012-8534.pdf.
Federal Register, Vol. 77, No. 71, 04/12/2012, 2187521878.

Volume 17, Number 1

June 2012

Read “Special Focus” for an update on the DHS Medicaid eligibility asset verification data match, and a summary of recent
FinCEN issuances. Next, check “Regulatory Spotlight” for numerous CFPB items. Finally, turn to “Compliance Notes” for a
reminder that as of July 1, 2012, Wisconsin becomes a motor vehicle title to lien holder state.

SPECIAL FOCUS
Update on DHS Medicaid Eligibility Asset
Verification Data Match
Notice No. 2012-9
As reported in previous issues of WBA Executive Letter,
during the summer of 2011, the Wisconsin Department of
Health Services (DHS) attempted to establish an electronic
data match with financial institutions for the purpose of
complying with a federal law requirement to verify assets of
persons applying for or receiving Medicaid benefits to
ensure the eligibility of such persons to receive those
benefits. WBA was first alerted to this when a member
institution contacted the association asking why the
institution had received from DHS a data match agreement
to be signed and returned to DHS. At that time, WBA
determined DHS lacked specific statutory authority to
establish such a data match program, that institutions should
not sign the agreement and should not engage in matching
activity related to this program. DHS subsequently sent a
letter to financial institutions indicating that any signed
agreements regarding this program were not in effect.
WBA and the Community Bankers of Wisconsin (CBW)
worked together to assist in drafting legislation necessary to
provide DHS specific authority to carryout its federal
mandate, while also including provisions to protect financial
institutions from liability when providing information in
good faith to comply with the program. As a result of those
efforts, 2011 Wisconsin Act 192 was enacted in April 2012.
The statute, sec. 49.45 (4m), is very similar to the existing
electronic data match program statutes in Wisconsin
regarding delinquent taxpayers and child support payors,
and provides the same two matching options under the
existing programs—the financial institution matching option
or the state matching option. As is the case with these two
existing programs, the statute establishing the new Medicaid
eligibility data match requires a signed agreement between
the State agency (in this case DHS) and the financial
institution before the data match may be implemented.
WBA and CBW are currently working with DHS to draft
and finalize the data match agreement, as well as other
issues such as timing of implementation. It is expected that
this process could be completed soon. It is also our

understanding that DHS will draft a list of frequently asked
questions regarding implementation and operational issues.
WBA will provide timely updates on the details and status
of the program, as warranted, in upcoming issues of WBA
Executive Letter and WBA Compliance Journal.

Summary of Items Recently Issued by FinCEN
Notice No. 2012-10
In recent months, FinCEN has issued final rules, an advance
notice of proposed rulemaking, and guidance on a number
of Bank Secrecy Act (BSA) related topics. This article is
intended to provide a brief overview of these items, and
does not cover each item in detail.
Electronic Filing Requirement
As previously reported in past editions of WBA Compliance
Journal, FinCEN is mandating electronic filing of certain
BSA forms, including Currency Transaction Reports
(CTRs) and Suspicious Activity Reports (SARs), as of July
1, 2012.
While most FinCEN reports fall within the electronic filing
mandate, there are limited exceptions, which include the
Currency and Monetary Instrument Report (CMIR) and
Form 8300: Report of Cash Payments Over $10,000
Received in a Trade or Business. In addition, while Reports
of Foreign Bank and Financial Accounts (FBARs) are
included within the e-filing requirement, the deadline for
filing FBARs electronically has been extended to June 30,
2013.
FinCEN provided institutions the opportunity to apply for a
limited-term exemption from the electronic filing
requirement. The deadline to apply for an exemption has
passed; those institutions which were not granted an
exemption must comply with the electronic filing
requirements by July 1, 2012.
Guidance on FinCEN’s New CTR and SAR Forms
FinCEN’s BSA E-Filing System currently accepts
submissions of the new CTR and SAR forms. The System
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intended to provide a brief overview of these items, and
does not cover each item in detail.
Electronic Filing Requirement
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Journal, FinCEN is mandating electronic filing of certain
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While most FinCEN reports fall within the electronic filing
mandate, there are limited exceptions, which include the
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Form 8300: Report of Cash Payments Over $10,000
Received in a Trade or Business. In addition, while Reports
of Foreign Bank and Financial Accounts (FBARs) are
included within the e-filing requirement, the deadline for
filing FBARs electronically has been extended to June 30,
2013.
FinCEN provided institutions the opportunity to apply for a
limited-term exemption from the electronic filing
requirement. The deadline to apply for an exemption has
passed; those institutions which were not granted an
exemption must comply with the electronic filing
requirements by July 1, 2012.
Guidance on FinCEN’s New CTR and SAR Forms
FinCEN’s BSA E-Filing System currently accepts
submissions of the new CTR and SAR forms. The System
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will also continue to accept past versions (legacy reports)
until March 31, 2013. Until such time, institutions may
choose to file either the legacy reports or the new reports.
While the new reports do not create new obligations or
otherwise change existing statutory or regulatory
expectations, there have been substantive revisions to the
reports. The new SAR contains different sections of specific
activity characterizations that will generally be most
relevant to a particular industry. When the filing
institution’s industry is selected, those sections specific to
other industries will automatically be noted as not
applicable. The new CTR and SAR also contain a number
of additional data fields regarding the type of financial
services and suspicious activity involved, as applicable.
These data fields are intended to facilitate more effective
use of the information by law enforcement.
With respect to the SAR, the narrative remains a critical
component of the filing. The new SAR allows filers to
include a single, comma separated value (CSV) attachment.
The attachment may include data which is more easily
readable and usable in the spreadsheet format than it would
be as part of the narrative, but it is not intended to be a
substitute for the narrative.
FinCEN has also announced a change in the timing of filing
CTRs. FinCEN regulations have consistently required CTRs
to be filed within 15 days. Notwithstanding this
requirement, in connection with the receipt of magnetic
media files from 1987 through 2008, FinCEN issued
electronic specifications referencing a 25 day period to
assist in submitting magnetic media files on a fixed
schedule. FinCEN understands that institutions have
continued this business practice with respect to batch efiling. FinCEN will temporarily maintain the 25 day
compliance period referenced in earlier specifications
through March 31, 2013, at which time all CTRs must be
filed within 15 days.
SAR Confidentiality Reminder
FinCEN issued Advisory FIN-2012-A002 to remind
financial institutions, and the lawyers who advise them, of
the requirement to maintain the confidentiality of SARs.
Institutions, along with their directors, officers, employees,
agents and contractors are prohibited from disclosing SARs

and any information that may reveal the existence of a SAR.
Unauthorized disclosure of a SAR may undermine law
enforcement efforts by notifying a suspect of an
investigation, deter institutions from filing SARs, and
threaten the safety and security of institutions and
individuals who file these reports. Such unauthorized
disclosure is a violation of federal law and may result in
civil penalties of up to $100,000 for each violation, along
with criminal penalties of up to $250,000 and/or
imprisonment not to exceed five years. Institutions may also
be held liable for civil money penalties resulting from antimoney laundering (AML) program deficiencies that led to
the SAR disclosure of up to $25,000 per day for each day
the violation continues.
Institutions should ensure all persons entrusted with
information regarding a SAR are informed of the
confidentiality requirement as well as the consequences for
violating the requirement. Risk-based measures to enhance
SAR confidentiality may include limiting access to SAR
information on a need-to-know basis, restricting areas for
reviewing SARs, logging access to SARs, and providing
electronic notices that highlight confidentiality concerns
before a person may access or disseminate the information.
Any person who becomes aware of the unauthorized
disclosure of a SAR should immediately contact FinCEN’s
Office of Chief Counsel at 703-905-3590, along with
contacting the institution’s primary federal regulator as
required by a corresponding SAR rule.
Guidance on CTR Aggregation for Businesses with
Common Ownership
FinCEN has issued guidance to clarify whether transactions
conducted by businesses with common ownership should be
aggregated for CTR purposes. FinCEN regulations require
an institution to aggregate multiple currency transactions if
the institution has knowledge that the transactions are made
by or on behalf of any person and result in either cash in or
cash out totaling more than $10,000 in one business day.
Accordingly, the institution must determine whether
multiple transactions amounting to cash in or cash out of
more than $10,000 in one business day were conducted by
or on behalf of the same person.
While multiple businesses may share a common owner,
there is a rebuttable presumption that separately
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incorporated entities are independent persons. For this
reason, transactions by businesses with common owners
should not automatically be aggregated. The institution
must ultimately determine whether the businesses are being
operated independently, according to the information the
institution obtains in the ordinary course of business.
Factors to consider in determining whether the businesses
are operated independently include: whether the businesses
are located at the same address or share the same
employees, whether the accounts of one business are
repeatedly used to pay the expenses of another business, or
whether the accounts of either business are repeatedly used
to pay the personal expenses of their common owner. If the
institution determines the businesses are not being operated
independently, the transactions conducted by each business
should be aggregated for CTR purposes.
Final Rule on CTR Exemption for Payroll Customers
FinCEN has issued a final rule to amend the regulation
allowing institutions to exempt transactions of certain
payroll customers from the CTR requirement. To be eligible
for the exemption, the regulation previously required a
payroll customer to “regularly” withdraw more than
$10,000 in order to pay its U.S. employees in currency. The
final rule amends the exemption to cover those payroll
customers who “frequently” withdraw more than $10,000 in
order to pay U.S. employees in currency, and became
effective June 7, 2012. FinCEN has previously interpreted
“frequently” to mean five or more transactions in a year,
and had not provided a similar interpretation of the term
“regularly.” FinCEN believes that the lack of a specific
definition for the term “regularly” may have prevented
some institutions from using the exemption for payroll
customers, and intends for the amendment to provide
greater clarity for banks in applying the exemption standard
for these customers.
Guidance on Determining Eligibility for Exemption
from CTR Requirements
FinCEN has revised the guidance that was initially
published on August 31, 2009 in order to update relevant
citations reflecting the final rule transferring FinCEN’s
regulations from 31 C.F.R. § 103 to 31 C.F.R. Chapter X, as
well as to update the guidance regarding exemption
eligibility for payroll customers. The guidance, FIN-2012G003, outlines the substantive changes to the previous CTR
exemption system made by the final rules issued in
December 2008 and June 2012:


Financial institutions are no longer required to file a
designation of exempt person report (DOEP) for or
conduct an annual review of customers who are U.S. or
state governments, other depository institutions
operating in the U.S., or entities acting with
governmental authority. The DOEP filing and annual
review requirements continue to apply for businesses
listed on a major national stock exchange, non-listed
businesses, and payroll customers.







Institutions may now designate an otherwise eligible
non-listed business customer or payroll customer for
exemption after the customer has conducted five or
more reportable transactions in currency in one year.
Institutions may now designate a customer who is
otherwise eligible for a Phase II exemption as eligible
after maintaining a transaction account for two months
(previously twelve months were required), or in less
than two months if the bank conducts a risk-based
analysis and forms a reasonable belief that the customer
has a legitimate business purpose for conducting
frequent or regular large currency transactions.
Institutions are no longer required to file a biennial
renewal or to report a change of control for an exempt
Phase II customer.

The guidance also clarifies that the final CTR exemption
rules do not relieve banks of their separate obligation to
conduct suspicious activity monitoring and reporting for
both Phase I and Phase II exempt customers. In addition, the
guidance provides answers to commonly asked questions
regarding the final rules and CTR exemption requirements.
Advance Notice of Proposed Rulemaking on Customer
Due Diligence Requirements
In early March 2012, FinCEN issued an advance notice of
proposed rulemaking (ANPR) requesting comments on a
wide range of issues regarding the implementation of an
express customer due diligence (CDD) regulation. The
ANPR also requested comments on a potential requirement
for financial institutions to identify beneficial ownership of
their accounts, subject to risk-based verification and
pursuant to an alternative definition of beneficial ownership.
While the comment deadline of May 4, 2012 has passed,
the items discussed in the ANPR remain relevant, as
FinCEN may issue a proposed rule in the future.
Existing BSA regulations, including the AML program and
SAR rules, contain an implicit basis for a CDD obligation.
However, FinCEN believes that an express rule requiring
institutions to perform CDD, including an obligation to
categorically obtain beneficial ownership information, may
be necessary to protect the U.S. financial system from
criminal abuse and to guard against terrorist financing,
money laundering, and other financial crimes. FinCEN is
concerned about a lack of consistency in the way
institutions address implicit CDD obligations and collect
beneficial ownership information, and believes this lack of
consistency may limit the ability of institutions to rely on
CDD efforts of other institutions. FinCEN believes an
explicit CDD program rule would enhance efforts to combat
financial crimes by strengthening the ability to identify and
report illicit financial transactions; promoting consistency in
the implementation of, examination for, and enforcement of
CDD program requirements; assisting financial
investigations by law enforcement; facilitating reporting and
investigations in support of tax compliance; and promoting
global financial transparency and efforts to combat
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transnational illicit finance, consistent with international
standards.



FinCEN believes an effective CDD program includes the
following elements: conducting initial due diligence on
customers; understanding the purpose and nature of the
account and expected activity associated with the account;
identifying the beneficial owner(s) of all accounts; and
conducting ongoing monitoring of the customer relationship
and conducting additional CDD as appropriate. FinCEN is
considering an express customer identification and riskbased verification component of CDD, which would not
create a new Customer Information Program (CIP)
obligation, but would be satisfied by compliance with the
institution’s current CIP obligations. While certain
customers are exempt from CIP requirements, those
customers would not be exempt from the requirements to
understand the nature and purpose of the account and to
conduct ongoing monitoring.



Existing FinCEN regulations require the collection of
beneficial ownership information in two limited situations:
private banking accounts and correspondent accounts for
certain foreign financial institutions. However, in its ANPR,
FinCEN is considering expanding the requirement to obtain
beneficial ownership information on all customers as an
essential element of an effective CDD program.
Resources
FinCEN has issued a number of items in recent months that
impact the operations of financial institutions. The items
discussed in this article may be found at the following
URLs:









Announcement of BSA E-Filing Mandate:
www.gpo.gov/fdsys/pkg/FR-2012-02-29/pdf/20124756.pdf.
BSA E-Filing System: http://
bsaefiling.fincen.treas.gov/main.html.
Guidance on New CTRs and SARs: www.fincen.gov/
statutes_regs/guidance/pdf/FIN-2012-G002.pdf.
SAR Confidentiality Reminder: www.fincen.gov/
statutes_regs/guidance/pdf/FIN-2012-A002.pdf.
Guidance on CTR Aggregation for Businesses with
Common Ownership: www.fincen.gov/statutes_regs/
guidance/html/FIN-2012-G001.html.
Final Rule Amending CTR Exemption for Payroll
Customers:
www.gpo.gov/fdsys/pkg/FR-2012-06-07/pdf/201213781.pdf.
Guidance on Determining CTR Exemption Eligibility:
www.fincen.gov/statutes_regs/guidance/html/FIN2012-G003.html.
ANPR on CDD Requirements: www.gpo.gov/fdsys/
pkg/FR-2012-03-05/pdf/2012-5187.pdf.

In addition, WBA will be offering the WBA BSA/AML
Compliance - Recent Developments and Common Errors
Webinar on July 17, 2012 from 11:30 AM to 1:30 PM. The
webinar will focus on recent developments in BSA/AML
requirements and will be presented by Ken Golliher, a
principal with Pegasus Educational Services, LLC. Further
information on the webinar may be found at:
www.wisbank.com/education. Also, please note that the
February 2013 WBA Compliance Forums are scheduled to
include a session on BSA/AML compliance.

REGULATORY SPOTLIGHT
Agencies Issue Final Supervisory Guidance on
Stress Testing for Banking Organizations with
Over $10 Billion in Total Consolidated Assets.
The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC), and
Office of the Comptroller of the Currency (OCC),
(collectively, the Agencies) have issued a supervisory
guidance, which outlines high-level principles for stress
testing practices, applicable to all Agency-supervised
banking organizations with more than $10 billion in total
consolidated assets. The supervisory guidance does not
apply to banking organizations with consolidated assets of
$10 billion or less. The supervisory guidance is effective
07/23/2012. Copies of the supervisory guidance may be
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2012-05-17/pdf/2012-11989.pdf. Federal
Register, Vol. 77, No. 96, 05/17/2012, 29458-29472.
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Agencies Sign Memorandum of Understanding
on Supervisory Coordination.
The Bureau of Consumer Financial Protection (CFPB),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Office of
the Comptroller of the Currency (OCC), and National Credit
Union Administration (NCUA) (collectively, the Agencies)
have signed a memorandum of understanding (MOU) on
supervisory coordination. Section 1025 of the Dodd-Frank
Act requires the Agencies to coordinate important aspects of
their supervision of insured depository institutions with
more than $10 billion in assets and their affiliates. Under the
MOU, the Agencies will coordinate examinations and other
supervisory activities and share certain material supervisory
information concerning: (1) compliance with federal
consumer financial laws and certain other federal laws that
regulate consumer financial products and services; (2)
consumer compliance risk management programs; (3)
activities such as underwriting, sales, marketing, servicing,
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Read “Special Focus” for a summary of recent state legislation, including the new DHS data match and changes to UCC
Article 9. Next, check “Regulatory Spotlight” for numerous CFPB issuances and BASEL III proposals. Then, turn to
“Compliance Notes” for a reminder that in Wisconsin, as of July 30, 2012, any motor vehicle title with a lien listed will be
sent to the first lien holder of record. Finally, check “Compliance Calendar” for free WBA programs in August on Health Care
Reform, and BASEL III proposals.

SPECIAL FOCUS
Summary of Recently Enacted State
Legislation.
Notice No. 2012-11
There are several recently enacted state legislative items
which directly impact financial institutions. The following
article highlights select provisions of those items.
Financial Record Matching Program with Department
of Health Services: 2011 Wisconsin Act 192
Effective, 04/17/2012, 2011 Wisconsin Act 192 creates a
new financial record matching program between financial
institutions and Wisconsin’s Department of Health Services
(DHS) for the purpose of determining eligibility of
applicants for, and recipients of, Medical Assistance (MA).
DHS is responsible for administering the MA program
which provides health care benefits to low-income families
and individuals. Federal law requires that each state
implement such a matching program.
Under the new law, DHS must enter into an agreement with
each financial institution doing business in Wisconsin to
operate a financial record matching program. At the time
this publication went to print, DHS was working to finalize
the agreement language with assistance from the Wisconsin
Bankers Association, Community Bankers of Wisconsin,
and others; thus, institutions should expect to receive the
agreement in mid-August. Upon receipt, institutions will
then have 30 days to review and return the signed agreement
to DHS’s vendor HMS, Inc.
Similar to the existing data matches for delinquent child
support payers and taxpayers, the law and agreement require
the financial institution to participate in the electronic
financial record matching program by electing either the: (1)
financial institution matching option; or (2) the state
matching option.

If an institution elects the financial institution matching
option, all of the following applies: (1) At least once each
calendar quarter, DHS will provide to the financial
institution information regarding applicants, recipients, and
other individuals whose resources must be disclosed by law
to determine the eligibility of an MA applicant or recipient.
The information will include names and social security or
other taxpayer identification numbers. (2) Based on the
information received, the financial institution must take
actions to determine whether any applicant, recipient, or
other individual has an ownership interest in an account
maintained at the financial institution. If the financial
institution determines that an applicant, recipient, or other
individual has an ownership interest in an account at the
financial institution, it must provide DHS with a notice
containing the applicant’s, recipient’s, or other individual’s
name, address of record, social security number or other
taxpayer identification number, and the account information.
The account information must include the account number,
the account type, the nature of the ownership interest in the
account, and the balance of the account at the time that the
record match is made.
If a financial institution instead elects the state matching
option, all of the following applies: (1) At least once each
calendar quarter, the financial institution must provide DHS
with information concerning all accounts maintained at the
financial institution. For each account maintained, the
financial institution must notify DHS of the name and social
security number or other tax identification number of each
person having an ownership interest in the account, together
with a description of each person’s interest. (2) DHS will
take necessary actions to determine if any applicant,
recipient or other individual has an ownership interest in an
account maintained at the financial institution. Upon request
of DHS, the financial institution must provide to DHS, for
each applicant, recipient, or other individual who matches
information provided by the financial institution, the address
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of record, the account number and account type, and the
balance of the account.
The agreement will provide an option for the institution to
select one of two quarters in which the new data match
process will begin. Institutions are encouraged to select the
earlier of the two quarters, to the extent feasible, to help the
State begin to realize savings this program is expected to
generate; however, the later quarter option may be selected
if the institution needs additional time to prepare for the new
data match. For its participation, DHS must pay the
institution up to $125 per calendar quarter within 30 days of
receiving the institution’s invoice. For payment to be made,
the institution must make a one-time filing of IRS Form W-9
with the State.
The new law further provides that a financial institution
participating in the financial record matching program, and
the employees, agents, officers, and directors of the financial
institution may use the information received from DHS only
for the purpose of matching records. None of those persons
may disclose or retain information received from DHS
concerning applicants, recipients, or other individuals. Any
person who violates this prohibition may be fined not less
than $50 nor more than $1,000 or be imprisoned for not less
than 10 days or more than one year or both. However, the
new law also provides that an institution will not be liable
for disclosing financial information, or taking any other
action in good faith to comply with the law.
Adoption of 2010 Amendments to UCC Article 9: 2011
Wisconsin Act 206
2011 Wisconsin Act 206 adopts the 2010 amendments (2010
Amendments or new law) to UCC Article 9 approved by
National Conference of Commissioners on Uniform State
Laws. The new law is effective 07/01/2013, just under one
year from now. At the time of publication of this article, 26
states had adopted the 2010 Amendments. The following
provides an overview of several changes the new law makes
to UCC Article 9 (Wis. Stats. Ch. 409).
First, the new law specifies how a debtor’s name must be
identified on a financing statement. If the debtor is an
individual to whom the Wisconsin Department of
Transportation (DOT) has issued an operator’s license or
identification card that has not expired, the financing
statement, to be sufficient, must provide the name of the

individual as it appears on the operator’s license or
identification card. If the debtor is an individual who does
not hold an unexpired DOT-issued operator’s license or
identification card, the financing statement must provide the
individual name of the debtor or the surname and first
personal name of the debtor. Revisions have also been made
regarding how the debtor’s name is to appear on a financing
statement when collateral is held in a trust or an estate.
Second, under current UCC Article 9, the law of the
jurisdiction where the debtor is located, while the debtor is
located there, governs the: (1) perfection of a security
interest; (2) effect of perfection or nonperfection; and (3)
priority of a security interest in the collateral. If the debtor
moves to a new jurisdiction or collateral is transferred to a
new debtor in a new jurisdiction after a security interest is
perfected, the security interest remains perfected until the
earliest of the following, as applicable: (1) time perfection
would have ceased under the law of the original jurisdiction;
(2) expiration of four months after a change of the debtor’s
location to a new jurisdiction; or (3) expiration of one year
after a transfer of collateral to a person that becomes a
debtor and is located in the new jurisdiction. If the security
interest becomes perfected under the law of the new
jurisdiction before any of these time periods elapse, the
security interest remains perfected. If such time has elapsed
before perfecting under the laws of the new jurisdiction, the
security interest becomes unperfected and is deemed to
never have been perfected, as against a purchaser of the
collateral for value.
The new law, however, contains provisions which are
applicable to the filing of a financing statement when the
debtor has changed location to a new jurisdiction and a
security interest attaches within four months after the change
of location. It provides circumstances in which a financing
statement filed before the change of location under the law
of the original jurisdiction is effective to perfect a security
interest and identifies when a security interest remains
perfected under the laws of the new jurisdiction. In addition,
the new law provides circumstances in which a financing
statement is effective to perfect a security interest in
collateral that is acquired by a new debtor before, and within
four months after, the new debtor becomes bound by the
security agreement and specifies when the security interest
remains perfected under the law of the new jurisdiction.
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Third, under current UCC Article 9, if the debtor is an
organization, a filing office may refuse filing of an initial
financing statement or certain amendments if the financing
statement or amendment does not provide a type of
organization for the debtor, a jurisdiction of organization for
the debtor, or an organizational identification number for the
debtor or indicate that the debtor has no such number. The
new law eliminates these omissions as reasons for refusing
to file an initial financing statement or amendment to a
financing statement.
Fourth, under current UCC Article 9, a person may file a
“correction statement” if that person believes the filed
record is inaccurate or was wrongfully filed. The new law
changes the name of the filing from “correction statement”
to “information statement”, and permits a secured party of
record to file the information statement, containing certain
information, if the secured party believes that the person
who filed a record was not entitled to file it.
Fifth, the new law revises the definition of “good faith” to
be consistent with the definition for that same term in other
areas of the UCC. Currently under UCC Article 9, the term
“good faith” means honesty in fact and the observance of
reasonable commercial standards of fair dealing. The new
law revises the term to mean honesty in fact in the conduct
or transaction concerned.
Finally, the new law also: (1) narrows a previous exception
to specify that certain agreement terms which restrict
assignments are ineffective if the sale of a promissory note
or payment intangible is a disposition of collateral after
default or is an acceptance of collateral in satisfaction of the
debtor’s obligation; (2) provides rules relating to a secured
party’s control of electronic chattel paper; (3) improves
compatibility with the use of electronic records and creates a
new term “public organic record”; (4) updates the statutory
financing statement forms to accommodate the 2010
Amendments; and (5) contains transition provisions
applicable to perfected and unperfected security interests
existing prior to 07/01/2013.
WBA will hold a phone seminar on October 25, 2012,
detailing all aspects of the 2010 Amendments to UCC
Article 9, including transition rules for existing filings, with
UCC experts Atty. John Knight, Boardman and Clark,
L.L.P. and Atty. Nolan Zadra, U.S. Bank. Registration
information for this important, time-sensitive program will
be available soon at www.wisbank.com/education.
Annual Audit of Savings Bank or Savings and Loan
Association: 2011 Wisconsin Act 182
Previously, a Wisconsin-chartered savings bank or savings
and loan association was required to obtain an annual audit
by an independent certified public accountant not connected
with the financial institution. The audit report was required
to be filed with DFI’s Division of Banking. Effective
08/01/2012, a Wisconsin-chartered savings bank or savings
and loan association is permitted to either hire a certified

public accountant or appoint an auditing committee to
conduct the annual audit. Additionally, the certified public
accountant is not required to be independent from the
financial institution. The audit report is no longer required to
be filed with DFI, but it must be retained by the financial
institution. DFI has the authority to take custody and appoint
a conservator of a savings bank after two requests for an
audit report. This is a change from previous law which
permitted such actions after one extension request by the
savings bank. DFI also retains its authority to order an audit
of a savings bank if one has not been done in the year prior
to examination and has the authority to order an audit of a
savings and loan association at any time. The amendments
apply to an audit commenced on or after 08/01/2012.
Deposit Placement Programs of Public Depositories:
2011 Wisconsin Act 204
Under existing law, the governing board of a public
depositor is required to designate one or more public
depositories in which the treasurer must deposit all public
moneys received by the treasurer. The governing board is
also required to specify whether the public moneys are to be
maintained in time deposits, demand deposits, or savings
deposits and whether security is required of the public
depository to secure the repayment of deposits which exceed
deposit insurance. However, effective 04/17/2012, local
governmental units, or certain other depositors may have
additional deposit placement options under 2011 Wisconsin
Act 204, beyond that which is noted above.
The new law provides that, notwithstanding the above noted
existing provision, the governing board of a public depositor
may direct its treasurer to deposit public moneys in a
selected public depository, and directly or through an
authorized agent, instruct the public depository to arrange
for the redeposit of the moneys through a deposit placement
program that meets all of the following conditions: (1) On or
after the date it receives the public moneys, the selected
public depository arranges for the redeposit of moneys into
savings deposit accounts in one or more federal or state
savings and loan associations, state banks, federal or state
savings banks, savings and trust companies, or national
banks insured by the Federal Deposit Insurance Corporation
(FDIC) or state credit union insured by the National Credit
Union Administration (NCUA); and (2) The full amount of
the public depositor’s moneys redeposited by the selected
depository into deposit accounts with the financial
institution identified in (1), plus any accrued interest, are
insured by FDIC or NCUA.
The new law also provides that a treasurer who deposits
public moneys in a selected public depository that is part of
a deposit placement program is relieved of liability for any
loss of public moneys.
For copies of the referenced Wisconsin Acts, contact
WBA’s Jodi Zieske at 608/441-1207 or
jzieske@wisbank.com.
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Read “Special Focus” for articles on revisions to DFI Banking Letter 40, and revisions to FCC rules for autodialed or
prerecorded telemarketing calls. Next check “Regulatory Spotlight” for numerous proposed rules regarding mortgage lending.
Finally, turn to “Compliance Notes” for a new tool to help search compliance related topics in WBA Compliance Journal and
other publications.

SPECIAL FOCUS
Recently Revised DFI Banking Letter 40:
Nonaccrual of Interest
Notice No. 2012-12
Beginning in early 2012 the Wisconsin Department of
Financial Institutions (DFI) held a series of roundtable
listening sessions with financial institutions across the state
to discuss a number of topics, including: (1) updates on the
conditions of Wisconsin banks; (2) current and upcoming
banking and regulatory issues; and (3) the local economy. In
direct response to bankers’ questions during those
roundtable discussions, and as a result of the subsequent
advocacy efforts by WBA and the Community Bankers of
Wisconsin (CBW), DFI has reissued Banking Letter 40
related to loans on nonaccrual. WBA and CBW appreciate
DFI’s prompt action in response to bankers’ concerns as
DFI made significant helpful changes for state-chartered
banks in the revised letter—most notably in the provisions
related to allowing for the return of loans to accrual status.
DFI’s revised Banking Letter 40 is provided below.
Banking Letter 40: Nonaccrual of Interest
The purpose of the letter is to advise banks of the accrual
accounting procedures to be applied to loans in the event the
borrower fails to make required principal or interest
payments.
Loans and lease financing receivables are to be reported as
being in nonaccrual status if: (1) they are maintained on a
cash basis because of deterioration in the financial position
of the borrower; (2) payment in full of interest or principal is
not expected; or (3) principal or interest has been in default
for a period of 90 days or more.
For the purpose of applying the third test for nonaccrual
status listed above, the date on which a loan reaches
nonaccrual status is determined by its contractual terms. If
the principal or interest on a loan becomes due and unpaid

for 90 days or more on a date that falls between call report
dates, the loan should be placed in nonaccrual status as of
the date it becomes 90 days past due and it should remain in
nonaccrual status until it meets the criteria for restoration to
accrual status described below.
The reversal of previously accrued but uncollected interest
applicable to any asset placed in nonaccrual status and the
treatment of subsequent payments as either principal or
interest should be handled in accordance with generally
accepted accounting principles. Acceptable accounting
treatment includes a reversal of all previously accrued but
uncollected interest applicable to assets placed in a
nonaccrual status against appropriate income and balance
sheet accounts.
In the following situations, a loan need not be placed on
nonaccrual status: loans fully secured to cover principal and
interest by U.S. government securities, securities of agencies
of the U.S. government, marketable securities, bank
deposits, verified cash surrender value of insurance policies;
and those loans or portions thereof which are guaranteed as
to principal and interest by a government agency.
A nonaccrual loan may be restored to accrual status when:
(1) none of its principal and interest is due and unpaid, and
the bank expects repayment of the remaining contractual
principal and interest; (2) the loan has been formally
restructured and qualifies for accrual status; or (3) the
borrower has resumed paying the full amount of the
scheduled contractual interest and principal payments on the
loan that is past due and in nonaccrual status, even though
the loan has not been brought fully current, and certain
repayment criteria are met. Criteria to be evaluated must
include consideration that the borrower has resumed making
payments over a sustained period, generally a minimum of
six months, in accordance with the contracted terms.
The revised Banking Letter 40 is effective as of 05/10/2012,
the date of issuance. As a result of the revisions made to
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Banking Letter 40, Banking Letter 40A as a stand-alone
Banking Letter has been eliminated. Bankers should
carefully review the revised letter to understand its full
impact on their specific institution. Copies of the DFI letter
were mailed by DFI to each state-chartered bank. A copy of
the letter may also be found at DFI’s website at:
www.wdfi.org/fi/banks/letters/Letter40.pdf.

FCC Revises Telephone Consumer Protection
Act Rule to Impose New Requirements for
Autodialed and Prerecorded Telemarketing
Calls
Notice No. 2012-13
The Federal Communications Commission (FCC) published
a final rule in the Federal Register on 06/11/2012, to revise
its rules implementing the Telephone Consumer Protection
Act (TCPA) of 1991. Specifically, the revised rules: (1)
require prior express written consent for all autodialed or
prerecorded telemarketing calls to wireless numbers and for
prerecorded calls to residential lines, and accordingly,
eliminate the established business relationship exemption for
such calls to residential lines while still keeping flexibility in
the form of consent needed for purely informational calls;
(2) require all prerecorded telemarketing calls to allow
consumers to opt-out of future prerecorded telemarketing
calls using an automated, interactive opt-out mechanism;
and (3) limit permissible abandoned calls on a per-calling
campaign basis. Many of the revisions adopted by FCC
align with the Federal Trade Commission’s (FTC’s)
Telemarketing Sales Rule (TSR). While financial
institutions are not subject to FTC’s rule, they are subject to
FCC’s rule. This article provides a brief overview of select
revisions to FCC’s rule that could affect financial
institutions engaged in autodialed or prerecorded
telemarketing calls.
Prior Express Written Consent for Autodialed and
Prerecorded Telemarketing Calls
By way of background, FCC’s rule has long provided that,
subject to limited exceptions, no person or entity may: (1)
initiate any telephone call (other than a call made for
emergency purposes or made with the prior express consent
of the called party) using an automatic telephone dialing

system or an artificial or prerecorded voice to any telephone
number assigned to a paging service, cellular telephone
service, specialized mobile radio service, or other radio
common carrier service, or any service for which the called
party is charged for the call; or (2) initiate any telephone call
to any residential line using an artificial or prerecorded
voice to deliver a message without the prior express consent
of the called party unless the call: (i) is made for emergency
purposes; (ii) is not made for a commercial purpose; (iii) is
made for a commercial purpose but does not include or
introduce an unsolicited advertisement or constitute a
solicitation; (iv) is made to a person with whom the caller
has an established business relationship at the time the call is
made; or (v) is made by or on behalf of a tax-exempt
organization.
The revised rule now prohibits a person or entity from
initiating, or cause to be initiated, any telephone call that
includes or introduces an advertisement or constitutes
telemarketing, using an automatic telephone dialing system
or an artificial or prerecorded voice to any telephone number
assigned to a paging service, cellular telephone service,
specialized mobile radio service, or other radio common
carrier service, or any service for which the called party is
charged for the call, other than a call made with the prior
express written consent of the called party, or the prior
express consent of the called party when the call is made by,
or on behalf of, a tax-exempt nonprofit organization, or is a
call that delivers a “health care” message made by, or on
behalf of, those who may fall within the narrow health care
exemption of the revised rule.
The revised rule also prohibits a person from initiating any
telephone call to any residential line using an artificial or
prerecorded voice to deliver a message without the prior
express written consent of the called party, unless the call:
(i) is made for emergency purposes; (ii) is not made for a
commercial purpose; (iii) is made for a commercial purpose
but does not include or introduce an unsolicited
advertisement or constitute a solicitation; (iv) is made by or
on behalf of a tax-exempt organization; or (v) delivers a
“health care” message made by, or on behalf of, those who
may fall within the narrow health care exemption of the
revised rule. Importantly, note that the revised rule
eliminates the established business relationship exemption
for these types of calls. This will require telemarketers and
sellers to secure prior express written consent from
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Banking Letter 40, Banking Letter 40A as a stand-alone
Banking Letter has been eliminated. Bankers should
carefully review the revised letter to understand its full
impact on their specific institution. Copies of the DFI letter
were mailed by DFI to each state-chartered bank. A copy of
the letter may also be found at DFI’s website at:
www.wdfi.org/fi/banks/letters/Letter40.pdf.

FCC Revises Telephone Consumer Protection
Act Rule to Impose New Requirements for
Autodialed and Prerecorded Telemarketing
Calls
Notice No. 2012-13
The Federal Communications Commission (FCC) published
a final rule in the Federal Register on 06/11/2012, to revise
its rules implementing the Telephone Consumer Protection
Act (TCPA) of 1991. Specifically, the revised rules: (1)
require prior express written consent for all autodialed or
prerecorded telemarketing calls to wireless numbers and for
prerecorded calls to residential lines, and accordingly,
eliminate the established business relationship exemption for
such calls to residential lines while still keeping flexibility in
the form of consent needed for purely informational calls;
(2) require all prerecorded telemarketing calls to allow
consumers to opt-out of future prerecorded telemarketing
calls using an automated, interactive opt-out mechanism;
and (3) limit permissible abandoned calls on a per-calling
campaign basis. Many of the revisions adopted by FCC
align with the Federal Trade Commission’s (FTC’s)
Telemarketing Sales Rule (TSR). While financial
institutions are not subject to FTC’s rule, they are subject to
FCC’s rule. This article provides a brief overview of select
revisions to FCC’s rule that could affect financial
institutions engaged in autodialed or prerecorded
telemarketing calls.
Prior Express Written Consent for Autodialed and
Prerecorded Telemarketing Calls
By way of background, FCC’s rule has long provided that,
subject to limited exceptions, no person or entity may: (1)
initiate any telephone call (other than a call made for
emergency purposes or made with the prior express consent
of the called party) using an automatic telephone dialing

system or an artificial or prerecorded voice to any telephone
number assigned to a paging service, cellular telephone
service, specialized mobile radio service, or other radio
common carrier service, or any service for which the called
party is charged for the call; or (2) initiate any telephone call
to any residential line using an artificial or prerecorded
voice to deliver a message without the prior express consent
of the called party unless the call: (i) is made for emergency
purposes; (ii) is not made for a commercial purpose; (iii) is
made for a commercial purpose but does not include or
introduce an unsolicited advertisement or constitute a
solicitation; (iv) is made to a person with whom the caller
has an established business relationship at the time the call is
made; or (v) is made by or on behalf of a tax-exempt
organization.
The revised rule now prohibits a person or entity from
initiating, or cause to be initiated, any telephone call that
includes or introduces an advertisement or constitutes
telemarketing, using an automatic telephone dialing system
or an artificial or prerecorded voice to any telephone number
assigned to a paging service, cellular telephone service,
specialized mobile radio service, or other radio common
carrier service, or any service for which the called party is
charged for the call, other than a call made with the prior
express written consent of the called party, or the prior
express consent of the called party when the call is made by,
or on behalf of, a tax-exempt nonprofit organization, or is a
call that delivers a “health care” message made by, or on
behalf of, those who may fall within the narrow health care
exemption of the revised rule.
The revised rule also prohibits a person from initiating any
telephone call to any residential line using an artificial or
prerecorded voice to deliver a message without the prior
express written consent of the called party, unless the call:
(i) is made for emergency purposes; (ii) is not made for a
commercial purpose; (iii) is made for a commercial purpose
but does not include or introduce an unsolicited
advertisement or constitute a solicitation; (iv) is made by or
on behalf of a tax-exempt organization; or (v) delivers a
“health care” message made by, or on behalf of, those who
may fall within the narrow health care exemption of the
revised rule. Importantly, note that the revised rule
eliminates the established business relationship exemption
for these types of calls. This will require telemarketers and
sellers to secure prior express written consent from
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consumers in circumstances that would not have required
such consent under the previous rule.
In essence, the revised rule requires prior express written
consent in connection with autodialed or prerecorded
telemarketing calls.
The revised rule defines “prior express written consent” as
an agreement, in writing, bearing the signature of the person
called that clearly authorizes the seller to deliver or cause to
be delivered to the person called advertisements or
telemarketing messages using an automatic telephone
dialing system or an artificial or prerecorded voice and the
telephone number to which the signatory authorizes such
advertisements or telemarketing message to be delivered.
FCC does not require a particular form or format for this
written agreement.
In adopting the written consent requirement for these calls,
FCC permits consent that is obtained pursuant to the
Electronic Signatures in Global and National Commerce Act
(E-SIGN) as means to satisfy the requirement of the revised
rule. This will permit telemarketers and sellers to obtain
permission via an email, Web site form, text message,
telephone keypress, or voice recording.
While FCC has revised its consent rules for autodialed or
prerecorded telemarketing calls to wireless numbers and
prerecorded telemarketing calls to residential lines, it has not
changed the existing consent rules for non-telemarketing,
informational calls, such as those by or on behalf of taxexempt non-profit organizations, calls for political purposes,
and calls for other noncommercial purposes, including those
that delivery purely informational messages such as school
closings.
Automated, Interactive Opt-Out Mechanism for
Prerecorded Telemarketing Calls
The revised rule also implements additional opt-out
requirements for artificial or prerecorded telemarketing calls
to wireless numbers and for prerecorded telemarketing calls
to residential lines. Under the previous rule, FCC required
that, at the beginning of all artificial or prerecorded message
calls, the message identify the entity responsible for
initiating the call (including the legal name under which the
entity is registered to operate), and during or after the
message, provide a telephone number that consumers can
call during regular business hours to make a companyspecific “do-not-call” request.
Under the revised rule, all of the above generally apply
except that the opt-out mechanism must provide the
consumer with the ability to opt-out of receiving additional
calls immediately during the telemarketing call. In addition,
the opt-out mechanism, when invoked, must automatically
add the consumer’s number to the seller’s do-not-call list
and immediately disconnect the call. Where a call would be
answered by the consumer’s answering machine or

voicemail service, the message must also include a toll-free
number that enables the consumer to subsequently call back
and connect directly to an automated opt-out mechanism.
Telemarketers and sellers are required to retain records of
both providing this feature and of consumers opting out of
receiving autodialed or prerecorded telemarketing messages.
FCC does not require a particular form or format evidencing
the mechanism or its implementation.
Abandoned Call Rate
The FCC’s rule considers an outbound telephone call to be
“abandoned” if a person answers the telephone and the
caller does not connect to a sales representative within two
seconds of the called person’s completed greeting. Prior to
the revised rule, the seller or telemarketer would not be
liable for violating the two second restriction if, among other
things, it employed technology that ensured abandonment of
no more than 3 percent of all calls answered by the called
person (rather than an answering machine) measured over a
30-day period. The revised rule affects the measurement
aspect of this requirement. Thus, the assessment of the call
abandonment rate will be based upon a single calling
campaign, and if a campaign is longer than 30 days, the rate
will be calculated each successive 30-day period (or portion
thereof during which the call campaign continues).
Don’t Forget About Federal and State “Do-Not-Call”
Requirements
While on the topic of telemarketing requirements, financial
institutions are reminded that the revised rule is related to
the federal “do-not-call” requirements. However, one must
also remember that the State of Wisconsin has a very strict
and narrowly interpreted “do-not-call” rule, too. Both
federal and state requirements must be considered in the
context of telemarketing and “do-not-call”, and the most
consumer friendly aspects of each law should be followed to
avoid violations.
Resources
Wisconsin’s “do-not-call” rule may be found in the
Department of Agriculture Trade and Consumer Protection’s
administrative code, Subchapter V of chapter ATCP 127,
beginning at s. ATCP 127.80: http://
docs.legis.wisconsin.gov/code/admin_code/atcp/127.pdf.
For further information on Wisconsin’s “do-not-call” rules,
please see the July 2004 edition of the WBA Compliance
Journal.
The FCC’s revised TCPA rule, effective 07/11/2012, may be
found at: www.gpo.gov/fdsys/pkg/FR-2012-06-11/pdf/201213862.pdf.
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Read “Special Focus” for an article on amendments to Regulation E remittance transfer requirements. Next, check
“Regulatory Spotlight” for numerous CFPB items. Finally, turn to “Compliance Notes” for an FDIC FIL regarding credit risk
management practices for purchased loan participations, and a consumer alert regarding fraudulent emails.

SPECIAL FOCUS
Amendments to Regulation E Remittance
Transfer Requirements
Notice No. 2012-14
As previously reported in the March 2012 edition of WBA
Compliance Journal, the Consumer Financial Protection
Bureau (CFPB) issued a final rule amending Regulation E,
which implements the Electronic Fund Transfer Act, to
provide additional protections to consumers who send
remittance transfers to foreign countries as set forth in the
Dodd-Frank Act (DFA). On August 20, 2012, CFPB
published a final rule (“August final rule”) modifying its
previous final rule issued on February 7, 2012 (“February
final rule”) to adopt a safe harbor with respect to
determining whether a person is subject to the rule, and to
revise several other aspects of the February final rule. Both
final rules are effective February 7, 2013.
This article is intended to provide a brief overview of the
August 2012 final rule, and does not cover every aspect of
this rule nor the February final rule. To ensure an
understanding of all the requirements that will be effective
this coming February, consider reviewing the March 2012
WBA Compliance Journal article as well as this article. In
addition, the August final rule may be found at:
www.gpo.gov/fdsys/pkg/FR-2012-08-20/pdf/201219702.pdf.
Remittance Transfer
Regulation E defines “remittance transfer” as the electronic
transfer of funds requested by a sender to a designated
recipient that is sent by a remittance transfer provider. The
term applies regardless of whether the sender holds an
account with the provider, and regardless of whether the
transaction is also an electronic fund transfer. Transfers of
$15 or less and securities and commodities transfers are
excluded from the definition of “remittance transfer.”
“Designated recipient” is defined as any person specified by

the sender as the authorized recipient of a remittance
transfer to be received at a location in a foreign country.
Examples of remittance transfers include a consumer
providing cash or another form of payment and requesting
that funds be sent to a specified location in a foreign
country; consumer wire transfers to a designated recipient;
international ACH transactions sent at the sender’s request;
and online bill payments and other electronic transfers that
are scheduled in advance by the sender and are made by the
sender’s financial institution to a designated recipient at the
sender’s request. The term “remittance transfer” does not
include a consumer providing a debit, credit or prepaid card
directly to a foreign merchant as payment for goods or
services; a consumer’s deposit of funds to an account
located in a State; or online bill payments and other
electronic transfers made through a web site of a merchant
located in a foreign country.
Safe Harbor
In connection with the February final rule, CFPB proposed
the adoption of a safe harbor for determining whether a
person provides remittance transfers in the “normal course
of business,” and is therefore a “remittance transfer
provider.” The August final rule states that if a person
provided 100 or fewer remittance transfers in the previous
calendar year and provides 100 or fewer remittance
transfers in the current calendar year, the person is deemed
not to provide remittance transfers in the normal course of
its business. If a person crosses the 100 transfer threshold
the person is then providing remittance transfers in the
normal course of business. The August final rule permits a
transition period of a reasonable time, not to exceed six
months, within which the person must begin complying
with the remittance transfer requirements. The safe harbor
applies to the first 100 transfers the person provides during
that calendar year, and compliance with the remittance
transfer requirements is not required for any transfers for
which payment is made during the transition period.
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The August final rule clarifies that the number of remittance
transfers provided in a calendar year does not include any
transfers that are excluded from the definition of “remittance
transfer” for reasons other than the safe harbor, such as
small value transactions and commodities transfers. CFPB
expects that many small providers will accurately track their
remittance transfers to determine whether they qualify for
the safe harbor. For those who do not qualify for the safe
harbor, whether or not they are providing remittance
transfers in the normal course of business will continue to
depend on the facts and circumstances involved. CFPB also
intends to monitor the 100 transfer threshold over time.
Disclosures
The February final rule requires a “pre-payment disclosure”
of certain information at the time a remittance transfer is
requested, and a receipt when payment for the transfer is
made or authorized. Providers may issue a single “combined
disclosure” if it is provided at the time the transfer is
requested, and must then provide proof of payment when
payment for the transfer is made. In connection with a
“combined disclosure” for a transfer scheduled before the
date of transfer, the August final rule allows the provider to
provide a confirmation of scheduling in lieu of the proof of
payment required by the February final rule. The
confirmation of scheduling must be clear and conspicuous,
provided in writing or electronically, and provided in
retainable form. The provider is not required to provide
additional proof of payment when the payment is later
processed.
Use of Estimates
The February final rule established two circumstances in
which the use of estimates for the exchange rate, the amount
which will be transferred in the currency in which it will be
received, third party fees and taxes, and the amount which
will be received by the designated recipient in the currency
in which the transfer will be received is allowed: (1) a
temporary exception to apply through July 21, 2015, when a
provider is unable to determine exact amounts for reasons
beyond its control and the transfer is sent from the sender’s
account with the institution; and (2) a permanent exception
to apply when the provider is unable to determine exact
amounts at the time the disclosure is required due to the
laws of the recipient country or the method in which the

transfer is made in the recipient country. The August final
rule establishes a third circumstance in which estimates for
these items may be provided: for all remittance transfers
scheduled 5 or more business days before the date of
transfer. For transfers scheduled less than 5 business days
before the date of transfer, estimates may not be used. CFPB
believes consumers should receive accurate disclosures
during that period as exchange rate risk is generally more
manageable closer to the date of transfer.
The August final rule states that an estimated exchange rate
provided in connection with a transfer scheduled five or
more business days before the date of transfer must be the
exchange rate that the provider would have used or did use
that day in providing disclosures to a sender requesting a
remittance transfer to be made on the same day. If the sender
schedules the transfer five or more business days prior to the
date of the transfer and the provider agrees to the sender’s
request to fix the amount to be transferred in the currency in
which the transfer will be received, rather than the currency
in which the transfer will be funded, estimates may also be
provided for: (1) the amount to be transferred in the
currency in which the transfer will be funded; (2) fees and
taxes imposed by the provider in the currency in which the
transfer will be funded; and (3) the total amount of the
transaction in the currency in which the transfer will be
funded.
If estimates are provided in connection with a transfer
scheduled five or more business days prior to the date of
transfer, a receipt with accurate figures must be provided no
later than one business day after the date the transfer is
made. If the transfer is funded by the sender’s account held
by the provider, the receipt may be provided on the next
periodic statement regarding the account or within 30 days
after the transfer if no periodic statement is provided. The
final rule does not prevent a provider from providing the
receipt prior to the date of transfer.
While the August final rule allows a provider to disclose an
estimate of the total amount of the transfer when the transfer
is scheduled five or more business days prior to the date of
transfer and the provider agrees to the sender’s request to fix
the amount of the transfer in the currency in which it will be
received, this estimated amount could be considered an
“error” under the February final rule. The February final rule
defines “error” as an incorrect amount paid by a sender in
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connection with a remittance transfer, and includes
circumstances where a sender pays an amount that differs
from the total amount of the transaction stated in the receipt.
Fortunately, the August final rule revises the definition of
“error” to exclude an estimate of the total amount of the
transfer when the provider agrees to the sender’s request to
fix the amount of the transfer in the currency in which it will
be received. In such a circumstance, the sender will receive
a receipt which discloses the actual amount the sender paid
for the transfer and may assert an error based on the
disclosure of the amount paid in that receipt.
Remittance Transfers Scheduled Before the Date of
Transfer
The August final rule imposes varying disclosure
requirements depending on when a remittance transfer is
scheduled. For any transfer scheduled at least three business
days before the date of transfer, the provider must disclose
the date of transfer in the receipt provided when payment is
made, using the term “Transfer Date” or a substantially
similar term. If subsequent transfers in a series will be made
four or fewer business days after payment for the initial
transfer in the series is made, the provider must disclose on
the receipt provided for the initial transfer: (1) the date of
the initial transfer; and (2) the dates on which subsequent
transfers in the series will be made. For other subsequent
preauthorized transfers, the August final rule provides
flexibility as to whether the information regarding transfer
dates is included in one or more receipts or standalone
disclosures, so long as the information is provided in
sufficient time to allow the consumer to exercise his or her
cancellation rights.
With respect to a series of preauthorized transfers, the
February final rule would have required a provider to issue a
“pre-payment disclosure” within a reasonable time prior to
the scheduled date of each subsequent transfer in the series,
and a receipt no later than one business day after each
subsequent transfer is made. The August final rule
eliminates the requirement to provide a “pre-payment
disclosure” for each subsequent transfer. Instead, the August
final rule implements a requirement to disclose: (1) the date
the provider will make the subsequent transfer, using the
term “Future Transfer Date” or a substantially similar term;
(2) a statement regarding the sender’s cancellation rights;
and (3) the name, phone number, and website of the
provider. This information must be provided to the sender
no more than 12 months and no less than 5 business days
prior to the date of the subsequent transfer to which it
pertains. For any preauthorized transfer for which payment
is made four or fewer business days prior to the date of
transfer, the information must be provided on or with the
“combined disclosure” provided when the initial transfer in
the series is scheduled, or on or with the receipt provided
when payment is made or authorized.

With the exception of the date the funds will be available to
the designated recipient, the transfer date, and to the extent
estimates are permitted, the information provided in the
receipt for the first transfer in a series will apply to all
subsequent preauthorized transfers in the series. If the
information changes, the provider must issue an updated
receipt within a reasonable time prior to the scheduled date
of the next transfer in the series. The receipt is deemed to be
provided within a reasonable time if it is provided no later
than five business days prior to the date of the next transfer.
The updated receipt must contain all of the information
generally required to be included in a receipt, and must
clearly and conspicuously indicate that the information is
updated. Barring further changes, the updated receipt will
apply to subsequent transfers in the series.
Cancellation Periods
The February final rule generally allows senders a thirty
minute period after payment for a transfer is made or
authorized in order to cancel the transfer. For a transfer
scheduled at least three business days in advance, the sender
may cancel the transfer if the request is made three business
days before the scheduled date of the transfer. The August
final rule permits a provider to describe on a receipt both the
three business day and thirty minute cancellation periods
and either describe the transfers to which each deadline
applies, or use a checkbox or other method to designate
which cancellation period applies to the transfer. The
provider is not required to state its business days on the
receipt, but CFPB believes providers will generally make
their business days available upon request. The final rule
does not prohibit a provider from including only the
applicable cancellation period on a receipt.
Conclusion
The August final rule modifies the remittance transfer
requirements set forth in the February final rule. A safe
harbor is adopted with respect to the phrase “normal course
of business” in the definition of “remittance transfer
provider,” which determines whether a person is subject to
the rules’ requirements. Providers may use estimates of
certain information required to be disclosed for transfers
scheduled five or more business days in advance. In
addition, providers may issue a receipt which describes both
the thirty-minute and three business day cancellation periods
and identifies which cancellation period applies to the
transfer that is the subject of the receipt. The requirements
of both the February and August final rules are effective
February 7, 2013.
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Read “Special Focus” for an article on protections for service members. Next, check “Regulatory Spotlight” for notices
regarding publication of the RESPA and TILA proposed mortgage servicing rules. Finally, read “Compliance Notes” for items
on the new regulatory capital estimation tool and FDIC’s new violation citing system.

SPECIAL FOCUS
Financial Protections Available to Service
Members
Notice 2012-15

“military service” also includes any period during which a
service member is absent from duty on account of sickness,
wounds, leave, or other lawful cause.

Creditors must be aware of the financial protections afforded
to military service members by law, and stay current with
changes to those protections. The Department of the
Treasury recently released guidance on mortgage servicing
practices with respect to military homeowners, and made
changes to the Home Affordable Modification Program to
provide more opportunities for mortgage assistance to
military homeowners. WBA is taking this opportunity to
provide a brief overview of many financial protections
available to military service members, including information
on the recent changes made by Treasury.

The protections afforded by the SCRA include: (1) a
maximum rate of interest that may be charged on obligations
incurred by the service member individually or jointly with
his or her spouse prior to entering military service; (2)
postponements in the foreclosure process or eviction from a
bank-owned property in the absence of a court order; (3)
limitations on the exercise of rights under a life insurance
policy pledged as collateral for a service member’s loan; (4)
a required notice to all military homeowners who are in
default on a mortgage; and (5) a prohibition of taking
adverse action based on a service member’s exercise of his
or her rights under the SCRA.

Servicemembers Civil Relief Act Protections

Interest Rate Limitation

The Servicemembers Civil Relief Act (SCRA) was signed
into law on December 19, 2003, replacing the Soldiers’ and
Sailors’ Civil Relief Act of 1940. The SCRA is a federal law
providing protections to service members who are entering
“military service” as defined in the SCRA, and in some
cases their spouses, dependents, and other persons subject to
the service members’ obligations. The SCRA definition of
“military service” includes several subcategories: (1) for a
service member who is a member of the Army, Navy, Air
Force, Marine Corps, or Coast Guard, “military service”
means full-time duty in the active military service of the
United States, including full-time training duty, annual
training duty, and attendance while in the active military
service at a school designated as a service school by law or
by the Secretary of the military department concerned; (2)
for a member of the National Guard, “military service”
means a call to active service authorized by the President or
the Secretary of Defense for a period of more than 30
consecutive days for purposes of responding to a national
emergency declared by the President and supported by
Federal funds; (3) for a service member who is a
commissioned officer of the Public Health Service or the
National Oceanic and Atmospheric Administration,
“military service” is defined as active service; and (4)

The SCRA limits the interest rate on obligations incurred by
the service member individually or jointly with his or her
spouse prior to the service member’s military service to no
more than 6% per year for the duration of the military
service. For obligations secured by a mortgage, trust deed,
or other security in the nature of a mortgage, the interest rate
limitation continues for a period of one year after the
military service ends. The SCRA defines “interest” to
include service charges, renewal charges, fees, or any other
charges with respect to an obligation or liability, except
bona fide insurance. Creditors must ensure that these items,
as a whole, do not exceed the 6% maximum imposed by the
SCRA. Interest in excess of 6% per year that would
otherwise be incurred must be forgiven by the creditor. In
addition, the amount of any periodic payment due under the
terms of the obligation must be reduced by the amount of
interest forgiven.
In order for the obligation to be subject to the interest rate
limitation, the service member must provide written notice
to the creditor along with a copy of the military orders
calling the service member to military service not later than
180 days after the date the service member is released from
military service. The creditor must retroactively apply the
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interest rate limitation effective as of the date on which the
service member is called to military service. The SCRA
allows a creditor to petition a court for relief from the
interest rate limitation based on the service member’s ability
to pay interest on the obligation at a rate in excess of 6% per
year.
Mandatory Postponements in Foreclosure or Eviction
Process
The SCRA originally prohibited a creditor from foreclosing
upon or repossessing real or personal property which secures
an obligation incurred prior to military service during the
period of military service and for 90 days thereafter if the
creditor did not have a court order authorizing the action.
The Housing and Economic Recovery Act of 2008 extended
the timeframe for obligations secured by a mortgage to
include the period of military service and nine months
thereafter. The extended timeframe was initially scheduled
to sunset on December 31, 2010, but the Helping Heroes
Keep Their Homes Act of 2010 provided a further extension
through December 31, 2012. In addition, the Honoring
America’s Veterans and Caring for Camp Lejeune Families
Act of 2012 extended the nine month timeframe to one year
after the end of military service. The one year timeframe
will apply from February 2, 2013 to December 31, 2014.
However, as the nine month timeframe is scheduled to
expire on December 31, 2012 and there is a brief statutory
gap before the one year timeframe becomes effective on
February 2, 2013, from January 1, 2013 through February 1,
2013, the time period, technically speaking, briefly reverts
to 90 days after the military service ends. Having said this,
before pursuing a foreclosure between January 1 and
February 1, 2013 under the 90 day timeframe, WBA would
strongly urge creditors to seek the advice of legal counsel
and consider the reputational risks which would accompany
the foreclosure action. In the absence of another extension,
beginning January 1, 2015 the time period will again revert
to 90 days after the military service ends.
If a creditor pursues a court order to proceed with
foreclosure, the SCRA allows the court to postpone
proceedings until the service member is available to attend
or adjust the obligation to preserve the interests of all
parties. Such adjustments may include, but are not limited
to, extending the mortgage maturity date to facilitate lower
monthly payments, granting foreclosure subject to the

service member reopening the action, or extending the
period during which the service member may redeem the
property by paying the mortgage.
Similarly, in the absence of a court order, a landlord may not
evict a service member or his or her dependents during the
period of military service from premises that are intended to
be occupied as a primary residence for which the monthly
rent does not exceed a specified amount. The Act initially
identified a monthly rent amount of $2,400, subject to yearly
housing price inflation adjustments. The maximum monthly
rental amount as of January 1, 2012 is $3,047.45. This
prohibition applies to bank-owned properties rented to
service members.
In contrast to the interest rate limitation, which applies upon
the service member’s written notice to the creditor, the
service member is not required to take any action in order
for the postponements in the foreclosure or eviction process
to apply.
Required Notice to Borrowers in Default
The Housing and Urban Development Act requires creditors
to provide notice of the availability of homeownership
counseling to any eligible homeowner who fails to pay any
amount by the date the amount is due on a mortgage loan.
Among other requirements, the notice must explain the
mortgage and foreclosure rights of service members and
their dependents under the SCRA, and must be provided
within 45 days of the borrower’s failure to make a payment.
The required notice was introduced in HUD’s Mortgagee
Letter 2006-28, “Mortgage and Foreclosure Rights of
Servicemembers under the SCRA.” In June 2011, HUD
announced a revised notice that updated the extended
timeframes for relief afforded to service members on active
duty. The revised notice describes the interest rate limitation
of 6% per year, as well as the service member’s protection
from foreclosure proceedings during, and within nine
months after, the service member’s period of military
service.
Life Insurance Pledged as Collateral for Service Member’s
Loan
The SCRA also protects a life insurance policy on the life of
a service member that is pledged as collateral for a loan to
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the service member. The assignee of the policy may not
exercise any right or option obtained under the assignment
during the period of military service and for one year
thereafter, unless the assignee has obtained a court order.
This prohibition does not apply when the premiums on the
policy are due and unpaid, or upon the death of the insured
service member.

manual/pdf/V-11.1.pdf; the OCC SCRA Handbook may be
found at: http://occ.gov/publications/publications-by-type/
other-publications-reports/scra.pdf; and the CFPB
Supervision and Examination Manual may be found at:
www.consumerfinance.gov/wp-content/themes/cfpb_theme/
images/supervision_examination_manual_11211.pdf.
Talent Amendment

Prohibition of Adverse Action Based on Exercise of SCRA
Rights
The fact that a service member applies for or receives a stay,
postponement, or suspension of obligations under the
protections afforded by the SCRA may not be the basis for
adverse action by the service member’s creditor. In
particular, the creditor may not: (1) make a determination
that the service member is unable to pay the obligation
according to its terms; (2) deny or revoke credit, change the
terms of an existing credit arrangement, or refuse to grant
credit to the service member in substantially the amount or
on substantially the terms requested; (3) file an adverse
report to a consumer reporting agency relating to the service
member’s creditworthiness; or (4) make a notation in the
service member’s record that the person is a member of the
National Guard or a reserve component.
Penalties for SCRA Violations
The remedies available for SCRA violations include
monetary damages, injunctive relief, attorney’s fees and
civil money penalties. The service member may bring a
direct cause of action against a creditor, and the Department
of Justice may bring suit against any person who engages in
a pattern or practice of violating the SCRA, as well as any
person who engages in a violation of the SCRA that raises
an issue of significant public importance. Recent litigation
between the Department of Justice and various lenders
regarding SCRA violations has required the lenders to
provide each of these remedies to service members.
In May 2011, the Department of Justice announced
settlements with two lending institutions (lenders) under the
SCRA to resolve allegations that the lenders wrongfully
foreclosed on active duty service members’ homes without
first obtaining court orders. Both lawsuits alleged that the
lenders did not consistently check the military status of
borrowers before initiating foreclosure actions, and that the
lenders knew or should have known about the military status
of many of the borrowers. Under separate settlements, each
of the two lending institutions agreed to establish separate
multi-million dollar funds to compensate service members
who were subjected to wrongful foreclosures. Creditors may
verify a borrower’s military status through the Department
of Defense Manpower Data Center: https://
www.dmdc.osd.mil/appj/scra/scraHome.do.
The federal banking regulators have published resources to
facilitate SCRA compliance. The FDIC Compliance Manual
may be found at: http://fdic.gov/regulations/compliance/

In October 2006, President Bush signed the 2007 Defense
Authorization Act, which contained a payday lending
provision known as the Talent Amendment (“Amendment”).
The Amendment was intended to restrict the ability of
payday lenders to extend credit to service members and their
dependents by establishing interest rate ceilings and other
restrictions, but the limitations also apply to traditional
financial institutions. The Amendment applies to closed-end
credit offered or extended to a “covered borrower” primarily
for personal, family or household purposes that are “payday
loans”, “motor vehicle title loans”, or “tax refund
anticipation loans”, as those terms are defined in the Act.
While the Amendment is narrow in scope and may not apply
to the types of transactions typically entered into by
traditional financial institutions, it is important for
institutions to understand the rules. If an institution makes
any of the types of loans covered by the Amendment, it must
provide the required disclosures and comply with the
restrictions imposed by the Amendment. For more
information on the Amendment, please see the September
2007 edition of WBA Compliance Journal.
Mortgage Servicing Practices for Service Members with
PCS Orders
Interagency guidance was issued in June 2012 regarding
mortgage servicing practices for military homeowners with
permanent change of station (PCS) orders. PCS orders
require the service member to move to a new duty station,
are non-negotiable, and impose short timelines.
Within the guidance, the agencies have identified mortgage
servicer practices which may mislead or otherwise harm
service members who have received PCS orders, including:
(1) failing to provide a homeowner with accurate and clear
information on assistance programs for which the
homeowner may qualify; (2) asking a homeowner to waive
legal rights under the SCRA or any other law as a condition
of providing information about available assistance
programs; (3) advising a homeowner who is current on his
or her loan to skip payments to create an appearance of
financial difficulty and obtain assistance for which he or she
would not otherwise qualify; (4) failing to provide a
reasonable means for homeowners to obtain the status of
requests for assistance; and (5) failing to communicate in a
timely manner the servicer’s decision regarding a request for
assistance along with an explanation of the reason for denial,
when applicable. The interagency guidance may be found at:
www.federalreserve.gov/newsevents/press/bcreg/
bcreg20120621a1.pdf.
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Treasury Changes to HAMP
In addition, the Department of the Treasury has made
changes to the Home Affordable Modification Program
(HAMP) to offer more opportunities for mortgage assistance
to military homeowners. In the past, military homeowners
with PCS orders were not eligible for a HAMP mortgage
modification because, due to the PCS orders, the home was
no longer their primary residence. In addition to the
resulting financial difficulties, becoming delinquent on a
mortgage loan can put a service member’s security clearance
at risk. Treasury’s changes to HAMP provide that
homeowners who are permanently displaced by a job-related
move, such as PCS orders, may still qualify for a HAMP
mortgage modification. To qualify, the borrower must: (1)
be displaced due to an out-of-area job transfer; (2) have been
occupying the home as a principal residence immediately
prior to the displacement; (3) intend to return to the home at
some point in the future; and (4) not own any other single-

family real estate. Service members who do own other
residential properties may qualify for a HAMP modification
under expanded opportunities available for rental properties,
or may qualify for a short sale through Treasury’s Home
Affordable Foreclosure Alternatives Program. A Treasury
article regarding these changes to HAMP may be found at:
www.treasury.gov/connect/blog/Pages/new-hampenhancements-will-help-military-homeowners.aspx/.
Conclusion
Various financial protections are afforded to military service
members by law, and creditors must ensure they understand
the limitations imposed by those laws. In addition to
complying with the many requirements under the
Servicemembers Civil Relief Act, creditors should avoid
practices regulatory agencies have identified as concerning
with respect to credit extended to service members.

REGULATORY SPOTLIGHT
Agencies Reopen Comment Period for
Proposed Rules Regarding Margin and Capital
Requirements for Covered Swap Entities.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), Farm Credit
Administration (FCA), and Federal Housing Finance
Agency (FHFA) (collectively, the Agencies) have issued a
notice to announce the reopening of the comment period for
the proposed rule published in the Federal Register on
05/11/2011, to establish minimum margin and capital
requirements for uncleared swaps and security-based swaps
entered into by swap dealers, major swap participants,
security-based swap dealers, and major security-based swap
participants for which one of the Agencies is the prudential
regulator. Comments are due 11/26/2012. Copies of the
notice may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2012-10-02/pdf/201224276.pdf. Federal Register, Vol. 77, No. 191, 10/02/2012,
60057-60059.

servicer obligations. The proposed rule would also modify
and streamline certain existing servicing-related
provisions of Regulation X. Comments were due
10/09/2012, comments on the Paperwork Reduction Act
analysis are due 11/16/2012. Copies of the proposed rule
may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2012-09-17/pdf/201219974.pdf. Federal Register, Vol. 77, No. 180,
09/17/2012, 57200-57315.
• CFPB has issued a proposed rule to amend Regulation Z,
which implements the Truth in Lending Act (TILA), and
the official interpretation of the regulation. The proposed
amendments implement the Dodd-Frank Act (DFA)
provisions regarding mortgage loan servicing. Comments
were due 10/09/2012, comments on the Paperwork
Reduction Act analysis are due 11/16/2012. Copies of the
proposed rule may be obtained from WBA or viewed at:
http://www.gpo.gov/fdsys/pkg/FR-2012-09-17/pdf/201219977.pdf. Federal Register, Vol. 77, No. 180,
09/17/2012, 57318-57406.

CFPB Publishes Proposed Rules on Mortgage
Servicing in Federal Register.

CFPB Issues Notice on Generic Clearance for
Compliance Costs and Other Effects of
Regulations Information Collection.

• The Bureau of Consumer Financial Protection (CFPB) has
published in the Federal Register a proposed rule to
amend Regulation X, which implements the Real Estate
Settlement Procedures Act (RESPA) and the official
interpretation of the regulation. The proposal was first
included in the August 2012 edition of this publication.
The proposed amendments implement the Dodd-Frank
Act (DFA) provisions regarding mortgage loan servicing.
Specifically, the proposal requests comment regarding
proposed additions to Regulation X to address seven

CFPB has issued a notice soliciting comments concerning its
proposed information collection titled, “Generic Clearance
for Collection of Information on Compliance Costs and
Other Effects of Regulations.” The collection seeks
qualitative information on the impact of regulations on
providers of consumer financial products and services
(Providers). CFPB seeks to better understand the compliance
activities, burdens, and other economic costs and benefits
associated with its potential rules and existing regulations.
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Read “Special Focus” for articles on the expiration of temporary unlimited deposit insurance for noninterest-bearing
transaction accounts, and CFPB’s delay of certain mortgage disclosures. Next, check “Regulatory Spotlight” for numerous
CFPB items. Finally, read “Compliance Notes” for DFI’s announcement of the 2013 Escrow Rate.

SPECIAL FOCUS
Expiration of Temporary Unlimited Deposit
Insurance Coverage
Notice 2012-16
As reported in the November 2010 edition of WBA
Compliance Journal, the Dodd-Frank Act created a
temporary category for FDIC deposit insurance coverage
purposes which provided unlimited coverage for all
noninterest-bearing transaction accounts beginning on
December 31, 2010. This unlimited coverage is scheduled to
expire on December 31, 2012. FDIC has issued a Financial
Institution Letter regarding the expiration of the temporary
unlimited coverage. This article is intended to provide an
overview of the temporary unlimited coverage as well as its
expiration. The letter itself, FIL-45-2012, includes a link to
frequently asked questions and answers, and may be found
at: http://fdic.gov/news/news/financial/2012/fil12045.html.
Temporary Unlimited Deposit Insurance Coverage
Section 343 of the Dodd-Frank Act (DFA) amended section
11 of the Federal Deposit Insurance Act to fully insure all
noninterest-bearing transaction accounts (NIBTAs). NIBTA
is defined to include a deposit or account maintained at an
insured depository institution with respect to which: (1)
interest is neither accrued nor paid; (2) the depositor is
permitted to make unlimited transfers or withdrawals; and
(3) the insured depository institution does not reserve the
right to require advance notice of an intended withdrawal.
Interest on Lawyer Trust Accounts (IOLTAs) are included
as NIBTAs and qualify for the temporary unlimited
insurance coverage. All depositors who hold NIBTAs,
including consumers, businesses, and municipal entities, are
eligible for the unlimited coverage, which is provided
separate from, and in addition to, the coverage provided for
other accounts at an insured depository institution.
When the unlimited deposit insurance coverage for NIBTAs
that is provided for in DFA became effective, FDIC’s final
rule required an insured depository institution to post a
notice in the lobby of its main office, in each domestic
branch, and on its website regarding the unlimited coverage.
The final rule provided prescribed language for the notice,

titled “Notice of Changes in Temporary FDIC Insurance
Coverage for all Transaction Accounts.” Insured depository
institutions have also been required to notify customers of
any action that affects the deposit insurance coverage of
their funds held in NIBTAs, including funds which are
automatically transferred, or “swept” from a NIBTA to
another account or product that does not qualify as a
NIBTA.
Absent Congressional action to extend the temporary
unlimited coverage, effective January 1, 2013 this
temporary category for FDIC deposit insurance will be
eliminated. NIBTAs will then be aggregated with any other
deposits held by the same depositor in the same ownership
category at the same insured depository institution, and the
total will be insured up to the Standard Maximum Deposit
Insurance Amount of $250,000.
Guidance Regarding the Expiration of Unlimited
Coverage
Within FIL-45-2012, FDIC has provided instructions for
insured depository institutions in connection with the
expiration of the temporary unlimited deposit insurance
coverage.
Removal of Notices Regarding Unlimited Coverage
Institutions are instructed to remove the prescribed “Notice
of Changes in Temporary FDIC Insurance Coverage for all
Transaction Accounts” from their main offices, branches,
and websites no later than January 2, 2013. Any other
notices institutions have made available to customers should
also be removed. Effective January 1, 2013, institutions
will no longer be required to provide notice to customers if
actions are taken with respect to a NIBTA that result in a
loss of eligibility for unlimited deposit insurance coverage.
Review of Account Agreements and Disclosures
Institutions may have amended their deposit account
agreements and disclosure statements to include information
regarding the temporary unlimited deposit insurance
coverage for NIBTAs. For this reason, FDIC has instructed
institutions to review their account agreements and
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disclosures used in connection with NIBTAs to ensure these
documents accurately reflect FDIC insurance coverage for
these accounts as of January 1, 2013. This review and the
necessary adjustments should be completed promptly upon
expiration of the unlimited coverage.
Notice to Depositors Regarding the Expiration of Unlimited
Coverage
While DFA does not impose a specific notice requirement in
connection with the expiration of the temporary unlimited
coverage, FDIC has encouraged institutions to remind
NIBTA depositors of the pending expiration and its impact
on their deposit insurance coverage. Institutions may use
any reasonable method of providing notice to depositors,
such as individual written notices to each depositor, notices
on periodic statements, or notice by electronic mail for those
depositors who regularly receive account information by
electronic mail. FDIC has provided the following model
language which can be used to provide notice to depositors:
NOTICE OF EXPIRATION OF THE TEMPORARY
FULL FDIC INSURANCE COVERAGE FOR
NONINTEREST-BEARING TRANSACTION
ACCOUNTS
By operation of federal law, beginning January 1, 2013,
funds deposited in a noninterest-bearing transaction
account (including an Interest on Lawyer Trust Account)
no longer will receive unlimited deposit insurance
coverage by the Federal Deposit Insurance Corporation
(FDIC). Beginning January 1, 2013, all of a depositor’s
accounts at an insured depository institution, including all
noninterest-bearing transaction accounts, will be insured
by the FDIC up to the standard maximum deposit
insurance amount ($250,000), for each deposit insurance
ownership category.
For more information about FDIC insurance coverage of
noninterest-bearing transaction accounts, visit http://
www.fdic.gov/deposit/deposits/unlimited/expiration.html.
Alternatively, the following shorter version may be used by
institutions choosing to provide notice on periodic
statements, which may involve space limitations:
NOTICE: By federal law, as of 1/1/2013, funds in a
noninterest-bearing transaction account (including an

IOLTA/IOLA) will no longer receive unlimited deposit
insurance coverage, but will be FDIC-insured to the legal
maximum of $250,000 for each ownership category. For
more information, visit http://www.fdic.gov/deposit/
deposits/unlimited/expiration.html.
If an institution is not able to use the web link in its
depositor notices due to spacing or other issues, the
institution can use the following:
For more information about FDIC insurance coverage of
noninterest-bearing transaction accounts, visit “What’s
New” on www.fdic.gov.
Notice should be provided to depositors sufficiently in
advance of the expiration of unlimited deposit insurance
coverage to allow depositors adequate time to consider the
impact of any change in coverage of their transaction
accounts.
Collateral for Public Deposits
Within FIL-45-2012, FDIC reminds institutions that in
accordance with applicable state law, sufficient collateral
should be set aside to secure the accounts of government
depositors to the extent those accounts exceed the Standard
Maximum Deposit Insurance Amount of $250,000 after
December 31, 2012. In Wisconsin, depository institutions
are permitted, but are not required, to provide such
additional collateral under section 34.07 of the Wisconsin
Statutes.
Regulatory Reporting
Call Report items and instructions relating to accounts to
which the temporary unlimited coverage applies will remain
in effect for the December 31, 2012 Call Report. FDIC FIL45-2012 outlines the revisions to the Call Report materials
for the March 31, 2013 Call Report.
Possible Congressional Action to Extend Program
While not specifically addressed within the FIL, financial
institutions should be aware that there are continued efforts
by the industry to persuade Congress to extend the
temporary insurance program. There is a very small chance
and short window of time left in this legislative session for
Congress to act in order to extend the program. WBA will
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report any Congressional action taken to extend the
temporary program. FDIC has stated it will provide
additional guidance if Congress modifies coverage for
NIBTAs.
Conclusion
Absent a change in law, the temporary unlimited deposit
insurance coverage for noninterest-bearing transaction
accounts provided by the Dodd-Frank Act will expire
December 31, 2012. FDIC has provided guidance to
institutions regarding the expiration of the unlimited
coverage. In connection with FDIC FIL-45-2012, FDIC
issued a series of frequently asked questions concerning the
expiration. For more information, institutions may visit
www.fdic.gov or call the FDIC at 877-275-3342.

CFPB Delays Implementation of Certain New
Mortgage Disclosures
Notice 2012-17
The Bureau of Consumer Financial Protection (CFPB) has
issued a final rule to amend Regulation Z (Truth in Lending
Act) to, in effect, delay implementation of certain new
mortgage disclosure requirements in Title XIV of the DoddFrank Act (DFA) that would otherwise take effect on
01/21/2013. Instead, to avoid potential consumer confusion
and reduce compliance burden for the industry, CFPB plans

to implement the disclosures as part of the integrated
mortgage disclosure forms proposed earlier in the year,
which combine certain disclosures that consumer receive in
connection with applying for and closing on a mortgage loan
under the Truth in Lending Act (TILA) and the Real Estate
Settlement Procedures Act (RESPA).
DFA requires CFPB integrate certain disclosures from TILA
and RESPA. DFA also establishes additional new mortgage
disclosure requirements, which would automatically take
effect on 01/21/2013, unless other action was taken. The
new requirements include disclosures on cancellation of
escrow accounts, on consumers’ liability for debt payment
after foreclosure, and on a creditor’s policy for accepting
partial payments. Though there is no deadline mandated by
DFA for finalizing the TILA/RESPA integrated proposal,
CFPB has stated they anticipate that final rules will be
published by next year.
Accordingly, the final rule exempts persons from complying
with these mortgage disclosure requirements and provides
that such exemptions are intended to last only until the
integrated mortgage disclosure forms take effect. At time
WBA Compliance Journal went to print the final rule was
not yet published in the Federal Register. The final rule is
effective on the date the final rule is published in the
Federal Register. The final rule may be found at: http://
files.consumerfinance.gov/f/201211_cfpb_final-rule_titleXIV-disclosures-extension.pdf.

REGULATORY SPOTLIGHT
Agencies Postpone Effective Date of Basel III
Capital Rules.

obtained from WBA or viewed at: http://www.fdic.gov/
news/news/press/2012/pr12130.html.

The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC), and
Office of the Comptroller of the Currency (OCC),
(collectively, the Agencies) have issued a notice to
announce the postponement of the effective date of three
proposed rules that would revise and replace the current
regulatory capital rules (Basel III). The previously published
proposals suggested an effective date of 01/01/2013. Many
industry participants expressed concern that they may be
subject to a final regulatory capital rule on 01/01/2013,
without sufficient time to understand the rule or to make
necessary systems changes. In light of the volume of
comments received and the wide range of views expressed
during the comment period, the Agencies do not expect that
any of the proposed rules would become effective on
01/01/2013. As with any rule, the Agencies will take
operational and other considerations into account when
determining appropriate implementation dates and
associated transition periods. Copies of the notice may be

Agencies Seek Comment on Proposed
Information Collection for Interagency
Appraisal Complaint Form.
The Office of the Comptroller of the Currency (OCC),
Federal Deposit Insurance Corporation (FDIC), and
National Credit Union Administration (NCUA)
(collectively, the Agencies) seek comment on a proposed
information collection entitled Interagency Appraisal
Complaint Form (Form). The Form was developed for those
who wish to file a formal, written complaint that an entity
subject to the jurisdiction of the Agencies or Board of
Governors of the Federal Reserve System (FRB) has failed
to comply with the appraisal independence standards or the
Uniform Standards of Professional Appraisal Practice. The
Form is designed to collect information necessary for the
Agencies or FRB to take further action on a complaint from
an appraiser, other individual, financial institution, or other
entities. Each appropriate Agency or FRB will use the
information to take further action on the complaint to the
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report any Congressional action taken to extend the
temporary program. FDIC has stated it will provide
additional guidance if Congress modifies coverage for
NIBTAs.
Conclusion
Absent a change in law, the temporary unlimited deposit
insurance coverage for noninterest-bearing transaction
accounts provided by the Dodd-Frank Act will expire
December 31, 2012. FDIC has provided guidance to
institutions regarding the expiration of the unlimited
coverage. In connection with FDIC FIL-45-2012, FDIC
issued a series of frequently asked questions concerning the
expiration. For more information, institutions may visit
www.fdic.gov or call the FDIC at 877-275-3342.

CFPB Delays Implementation of Certain New
Mortgage Disclosures
Notice 2012-17
The Bureau of Consumer Financial Protection (CFPB) has
issued a final rule to amend Regulation Z (Truth in Lending
Act) to, in effect, delay implementation of certain new
mortgage disclosure requirements in Title XIV of the DoddFrank Act (DFA) that would otherwise take effect on
01/21/2013. Instead, to avoid potential consumer confusion
and reduce compliance burden for the industry, CFPB plans

to implement the disclosures as part of the integrated
mortgage disclosure forms proposed earlier in the year,
which combine certain disclosures that consumer receive in
connection with applying for and closing on a mortgage loan
under the Truth in Lending Act (TILA) and the Real Estate
Settlement Procedures Act (RESPA).
DFA requires CFPB integrate certain disclosures from TILA
and RESPA. DFA also establishes additional new mortgage
disclosure requirements, which would automatically take
effect on 01/21/2013, unless other action was taken. The
new requirements include disclosures on cancellation of
escrow accounts, on consumers’ liability for debt payment
after foreclosure, and on a creditor’s policy for accepting
partial payments. Though there is no deadline mandated by
DFA for finalizing the TILA/RESPA integrated proposal,
CFPB has stated they anticipate that final rules will be
published by next year.
Accordingly, the final rule exempts persons from complying
with these mortgage disclosure requirements and provides
that such exemptions are intended to last only until the
integrated mortgage disclosure forms take effect. At time
WBA Compliance Journal went to print the final rule was
not yet published in the Federal Register. The final rule is
effective on the date the final rule is published in the
Federal Register. The final rule may be found at: http://
files.consumerfinance.gov/f/201211_cfpb_final-rule_titleXIV-disclosures-extension.pdf.

REGULATORY SPOTLIGHT
Agencies Postpone Effective Date of Basel III
Capital Rules.

obtained from WBA or viewed at: http://www.fdic.gov/
news/news/press/2012/pr12130.html.

The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC), and
Office of the Comptroller of the Currency (OCC),
(collectively, the Agencies) have issued a notice to
announce the postponement of the effective date of three
proposed rules that would revise and replace the current
regulatory capital rules (Basel III). The previously published
proposals suggested an effective date of 01/01/2013. Many
industry participants expressed concern that they may be
subject to a final regulatory capital rule on 01/01/2013,
without sufficient time to understand the rule or to make
necessary systems changes. In light of the volume of
comments received and the wide range of views expressed
during the comment period, the Agencies do not expect that
any of the proposed rules would become effective on
01/01/2013. As with any rule, the Agencies will take
operational and other considerations into account when
determining appropriate implementation dates and
associated transition periods. Copies of the notice may be

Agencies Seek Comment on Proposed
Information Collection for Interagency
Appraisal Complaint Form.
The Office of the Comptroller of the Currency (OCC),
Federal Deposit Insurance Corporation (FDIC), and
National Credit Union Administration (NCUA)
(collectively, the Agencies) seek comment on a proposed
information collection entitled Interagency Appraisal
Complaint Form (Form). The Form was developed for those
who wish to file a formal, written complaint that an entity
subject to the jurisdiction of the Agencies or Board of
Governors of the Federal Reserve System (FRB) has failed
to comply with the appraisal independence standards or the
Uniform Standards of Professional Appraisal Practice. The
Form is designed to collect information necessary for the
Agencies or FRB to take further action on a complaint from
an appraiser, other individual, financial institution, or other
entities. Each appropriate Agency or FRB will use the
information to take further action on the complaint to the
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Read “Special Focus” for an article on the Biggert-Waters Flood Insurance Reform and Modernization Act. Next, check
“Regulatory Spotlight” for the 2013 Regulation Z exemption threshold amount. Finally, turn to “Compliance Notes” for
information on the expiration of FDIC’s temporary unlimited deposit insurance for noninterest-bearing transaction accounts.

SPECIAL FOCUS
Biggert-Waters Flood Insurance Reform and
Modernization Act of 2012

Requirement to Escrow Flood Insurance Premiums

Increased Civil Money Penalties

The Biggert-Waters Act requires the federal regulators to
mandate escrowing of all premiums and fees for flood
insurance for any loan secured by improved residential real
estate or a mobile home that is outstanding or entered into
on or after July 6, 2014. The Act allows the regulators to
write implementing regulations with an exclusion for
institutions with less than $1 billion in assets if (1) the
institution is not otherwise required by state or federal law
to escrow taxes, insurance premiums and fees, and (2) the
institution did not have a policy of consistently and
uniformly requiring the escrow of taxes, insurance
premiums and fees. For those loans that are classified as
Higher-Priced Mortgage Loans (HPMLs), the escrow
requirement for property taxes and mortgage-related
insurance imposed by Regulation Z will continue to apply,
regardless of this potential exclusion, and for those loans
lenders or servicers must also require the borrower to
escrow any flood insurance premiums and fees. Under the
Flood Disaster Protection Act of 1973, if the lender requires
the escrow of taxes, insurance premiums, fees, or any other
charges for a loan secured by improved residential real
estate or a mobile home, then all premiums and fees for
flood insurance must also be escrowed. Such escrow
accounts are subject to the escrow rules outlined in the Real
Estate Settlement Procedures Act (RESPA).

The Flood Disaster Protection Act of 1973 provides for civil
money penalties for failure to require flood insurance,
escrow flood insurance premiums, or comply with notice
requirements, and previously provided that the total amount
of penalties against any single regulated institution could
not exceed $100,000 in a single calendar year. The BiggertWaters Act dramatically increases the maximum civil
money penalty from $385 per violation to $2,000 per
violation, and eliminates the annual cap on penalties. These
increases were effective immediately upon enactment of the
Act, July 6, 2012. In addition, a final rule implementing
these changes was issued by the Board of Governors of the
Federal Reserve System on November 16, 2012. Please see
the “Regulatory Spotlight” section of this publication for
more information.

The text of the Biggert-Waters Act applies the escrow
requirement to “any loan secured by... improved real estate
or a mobile home,” creating the impression that the
requirement applies to loans secured by either residential or
commercial property. However, this is believed to be a
drafting error; within the same section of the BiggertWaters Act the text also refers to “residential improved real
estate.” This section of the Act also retains the definition of
“residential improved real estate” included in the escrow
provision of the Flood Disaster Protection Act of 1973. The
Senate has passed a technical correction to clarify that the
Act requires the escrowing of flood insurance premiums
only on loans secured by residential property. Upon passage
of the technical correction by the House of Representatives,
concerns that regulators will begin requiring escrow

Notice 2012-18
On July 6, 2012, President Obama signed into law the
Biggert-Waters Flood Insurance Reform and Modernization
Act of 2012 (“Biggert-Waters Act”), as part of a larger
piece of legislation titled “Moving Ahead for Progress in the
21st Century Act,” or “MAP-21.” The Biggert-Waters Act
reauthorized the National Flood Insurance Program (NFIP)
for 5 years, through September 30, 2017, and made various
reforms to the program by amending the National Flood
Insurance Act of 1968 and the Flood Disaster Protection Act
of 1973. This article is intended to provide a brief overview
of the reforms made by the Biggert-Waters Act. It should be
noted, however, that several sections of the Act are
somewhat unclear with respect to the effective dates, and
may require implementing regulations. This article includes
the information regarding effective dates which was
available to WBA at the time of publication. The text of the
Biggert-Waters Act may be found at:
www.philadelphiafed.org/bank-resources/publications/
consumer-compliance-outlook/2012/third-quarter/BiggertWaters%20Act.pdf.
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accounts on commercial loans will be resolved. WBA will
report on future developments as warranted.
Reform of Premium Rate Structure
The Biggert-Waters Act provides for the elimination of
subsidized premium rates for certain types of properties. It
also doubles the amount by which a premium may increase
each year; the current annual limitation of 10% has been
increased to 20%. If an escrow account is not required by
the lender or servicer of the loan, the Act expressly allows
for the payment of flood insurance premiums either
annually or on a more frequent basis. The Act provides that
these changes became effective on October 6, 2012, 90
days after the enactment of the Act.

The Act eliminates subsidies for (1) new flood insurance
policies provided on or after July 6, 2012; (2) policies under
the flood insurance program that have lapsed in coverage as
a result of the deliberate choice of the policy holder; and (3)
any prospective policy holder who refuses to accept any
offer for mitigation assistance by the Administrator of
FEMA, including an offer of mitigation assistance
following a major disaster or in connection with a repetitive
loss property or a severe repetitive loss property.
Annual Limitation on Premium Increases
The National Flood Insurance Act of 1968 provides for a
maximum annual premium increase of 10% for flood
insurance policies. The Biggert-Waters Act increases this
annual limitation to a 20% premium increase.

Elimination of Subsidized Premium Rates
The Biggert-Waters Act eliminates subsidized premium
rates for certain properties, including (1) a residential
property that is not the primary residence of an individual;
(2) a severe repetitive loss property (defined below); (3) a
property that has incurred flood-related damage in which
the cumulative amount of payments under NFIP has equaled
or exceeded the fair market value of the property; (4)
business property; and (5) any property which on or after
July 6, 2012 has experienced or sustained either (a)
substantial damage exceeding 50% of the fair market value
of the property or (b) substantial improvement exceeding
30% of the fair market value of the property. The subsidy
elimination will be phased-in over a four-year period, as
premiums for affected properties shall be increased by 25%
each year.
The Act provides two definitions for the term “severe
repetitive loss property.” In the case of a property consisting
of 1-4 residences, the term means a property that is covered
under a contract for flood insurance and has incurred floodrelated damage: (1) for which four or more separate claims
payments each exceeding $5,000 have been made under
flood insurance coverage, and the cumulative amount of
such claims payments exceeds $20,000, or (2) for which at
least two separate claims payments have been made, with
the cumulative amount of such claims exceeding the value
of the property. In the case of a property consisting of five
or more residences, the Director of FEMA shall provide by
regulation the definition of the term “severe repetitive loss
property.”

Annual or Installment Premium Payments Allowed
While the Act imposes a general requirement to escrow
flood insurance premiums and fees, as outlined above, the
federal regulators may write an implementing regulation
with an exclusion for certain institutions. For those
borrowers who are not required to escrow their premiums
and fees for flood insurance, the Act provides for the option
to pay their flood insurance premiums annually or in more
frequent installments.
Potential Safety & Soundness Concerns
As the Biggert-Waters Act provides for the elimination of a
variety of existing flood insurance subsidies, as well as the
phase-in of flood insurance premium rates that reflect the
full flood risk, borrowers with properties in special flood
hazard areas may experience significant premium increases.
This may create financial challenges for borrowers, and
could ultimately result in foreclosure, which may in turn
result in asset problems for lending institutions. From a
practical standpoint, lenders may want to consider taking a
proactive approach to notify borrowers that they may
experience significant increases in their flood insurance
premiums due to the reforms made to the premium structure
by the Biggert-Waters Act.
Premium Adjustments to Reflect Current Risk of Flood
Upon the effective date of any revised or updated flood
insurance rate map, the risk premium rate for any property
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located in a special flood hazard area shall be adjusted to
accurately reflect the current risk of flood to the property.
Such increases shall be phased in over a 5-year period, at a
rate of 20% for each year following the effective date of
such a map update. For any property that has been newly
mapped into a standard flood hazard area, the flood
insurance premium itself will be phased in over a five year
period, at a rate of 20% for each year following the effective
date of the issuance, revision or update to the flood
insurance rate map.

explanation of flood insurance and the availability of flood
insurance under the National Flood Insurance Program or
from a private insurance company, whether or not the real
estate is located in an area having special flood hazards.”
The director of the Consumer Financial Protection Bureau
(CFPB) is responsible for preparing the booklet at least once
every five years, and must prescribe language for the
required flood insurance notice. This section appears to
require an implementing regulation before it will become
effective.

Availability of Flood Insurance for Multi-Family
Residential Properties

Acceptance of Private Flood Insurance

Multi-family properties, meaning residential properties of 5
or more residences, will be eligible for flood insurance
through NFIP. This section of the Biggert-Waters Act is
silent as to the effective date, so it presumably requires an
implementing regulation or other action by the federal
banking regulators before it will become effective. The
maximum amount of coverage for these properties will be
the maximum coverage amount available for commercial
properties, which is currently $500,000.
Force Placement of Flood Insurance
Under the amendments made by the Biggert-Waters Act, a
lender or servicer may now charge the borrower for
premiums and fees incurred for force-placed flood insurance
beginning on the date on which coverage lapsed or an
existing insurance policy did not provide sufficient coverage
for the property. The requirement for the lender or servicer
to provide notice to the borrower of the need for flood
insurance and the 45-day waiting period before forceplacement may occur still apply; the amendment merely
allows the lender or servicer to charge the borrower for the
cost of premiums and fees for coverage beginning on the
date on which flood insurance coverage lapsed. It appears
this section of the Biggert-Waters Act will become effective
upon the issuance of an implementing regulation by the
federal banking regulators.
Within 30 days of receiving confirmation of a borrower’s
existing flood insurance coverage, the lender or servicer
must terminate any insurance purchased by the lender or
servicer, and refund to the borrower all premiums and
related fees paid by the borrower during a period in which
the borrower’s flood insurance coverage and the forceplaced insurance coverage were both in effect. For the
purpose of confirming a borrower’s existing flood insurance
coverage, a lender or servicer must accept an insurance
policy declarations page that includes the existing flood
insurance policy number and the identity of and contact
information for the insurance company or agent.
Required Notice in RESPA Special Information Booklet
In addition to the amendments to the existing flood
insurance-specific legislation, the Biggert-Waters Act
amends section 5(b) of RESPA to require a notice within
the Special Information Booklet that provides: “[a]n

Lenders and servicers will be required to accept private
flood insurance to satisfy the flood insurance requirements
if the private flood insurance meets the various
requirements for coverage. This mandate will presumably
apply when an implementing regulation is issued by the
federal banking regulators. The Act provides a definition of
“private flood insurance” that consists of various elements,
including being issued by a licensed or otherwise approved
insurance company, providing coverage at least as broad as
the coverage provided under a standard flood insurance
policy under NFIP, containing a requirement for the insurer
to give 45 days’ written notice of cancellation or nonrenewal of flood insurance coverage to the insured and the
lender, as well as containing cancellation provisions that are
as restrictive as the provisions contained in a standard flood
insurance policy under NFIP.
Lenders must also disclose to borrowers that (1) flood
insurance is available from private insurance companies or
directly from NFIP; (2) flood insurance that provides the
same level of coverage as a standard flood insurance policy
under NFIP may be available from a private insurance
company; and (3) the borrower is encouraged to compare
the flood insurance coverage, deductibles, exclusions,
conditions and premiums associated with flood insurance
policies issued on behalf of NFIP and policies issued on
behalf of private insurance companies.
Minimum Deductibles for Claims under NFIP
The Biggert-Waters Act establishes minimum annual
deductibles for damage to any structure covered by flood
insurance, which became effective upon the date of the
Act’s enactment, July 6, 2012. The Act distinguishes
between structures on which construction or substantial
improvement occurred on or before December 31, 1974 or
before the effective date of an initial flood insurance rate
map published for the area in which the structure is located
(“the first category”), and those on which construction or
substantial improvement occurred after December 31, 1974
or after the effective date of an initial flood insurance rate
map published for the area in which such structure is
located (“the second category”). For a structure within the
first category, if the flood insurance policy covers loss of or
physical damage to the structure in an amount equal to or
less than $100,000, the minimum annual deductible for
damage to the structure is $1,500. If the flood insurance
policy provides coverage in an amount greater than
December 2012  3
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$100,000, the minimum annual deductible for damage to the
structure is $2,000. For those structures within the second
category, if the flood insurance coverage is less than or
equal to $100,000, the minimum annual deductible is
$1,000. If the flood insurance coverage is greater than
$100,000, the minimum annual deductible is $1,250.
Creation of Technical Mapping Advisory Council
The Act creates a Technical Mapping Advisory Council
which will, among other duties, issue cost-effective
recommendations to improve the accuracy and ease of use
of flood insurance rate maps and risk data, as well as
performance metrics and milestones required to effectively
and efficiently map flood risk areas. The Council will
consist of the Administrator of FEMA, the Secretary of the
Interior, the Secretary of Agriculture, the Under Secretary
of Commerce for Oceans and Atmosphere, and 16
additional members appointed by the Administrator of
FEMA who are members of various specified types of
organizations. The Act requires the Council to consult with
scientists and technical experts to develop recommendations
to ensure that flood insurance rate maps incorporate the best
available climate science to assess flood risks, and to ensure
that FEMA uses the best available methodology to consider
the impact of a rise in sea level as well as future
development on flood risk.
Conclusion
In addition to reauthorizing the National Flood Insurance
Program through September 30, 2017, the Biggert-Waters

Act made a number of reforms to the program. Most
notably, civil money penalties for violations of the flood
insurance requirements have been dramatically increased,
there is now a general requirement to escrow flood
insurance premiums, and the flood insurance premium rate
structure has been reformed. In addition, after the required
notice has been provided and 45-day waiting period has
lapsed, the lender or servicer may force place a flood
insurance policy and charge the borrower for all premiums
and fees incurred as of the date the previous flood insurance
coverage lapsed or became insufficient. Lenders and
servicers are encouraged to review the various reforms and
ensure their procedures comply with each of the
requirements.
WBA plans to publish information in a future edition of
WBA Compliance Journal regarding reforms made by the
Dodd-Frank Act, particularly upon the finalization of rules
amending RESPA and Regulation Z, which will also impact
flood insurance compliance. For further general information
on flood insurance requirements, as well as concerns which
may be presented by cross-collateralization language in
security documents, please refer to the following past
editions of WBA Compliance Journal: April 2012,
November 2008, December 2000, and September 1996. In
addition, WBA recently presented a webinar in conjunction
with BankersEd which detailed the reforms made by the
Biggert-Waters Act. Recordings of the webinar are
available for purchase. For more information, please contact
WBA’s Lori Kalscheuer at 608-441-1250 or
lkalscheuer@wisbank.com.

REGULATORY SPOTLIGHT
Agencies Issue Final Rules on Exemption
Thresholds.
• The Board of Governors of the Federal Reserve System
(FRB) and Bureau of Consumer Financial Protection
(CFPB) (collectively, the Agencies) have issued a final
rule to amend the official interpretations and commentary
for the Agencies’ Regulation M which implements the
Consumer Leasing Act (CLA). Effective 07/21/2011, the
Dodd-Frank Act amended CLA by increasing the
threshold for exempt consumer leases from $25,000 to
$50,000 and requiring that, on or after 12/31/2011, this
threshold be adjusted annually by any annual percentage
increase in the Consumer Price Index for Urban Wage
Earners and Clerical Workers (CPI-W). Accordingly, the
exemption threshold was adjusted to $51,800 effective
01/01/2012. Based on the annual percentage increase in
the CPI-W as of 06/01/2012, the Agencies are now
adjusting the exemption threshold from $51,800 to
$53,000, effective 01/01/2013. The final rule is effective
01/01/2013. Copies of the final rule may be obtained from
WBA or viewed at: http://www.gpo.gov/fdsys/pkg/FR4  December 2012

2012-11-21/pdf/2012-27996.pdf. Federal Register, Vol.
77, No. 225, 11/21/2012, 69735-69736.
• The Board of Governors of the Federal Reserve System
(FRB) and Bureau of Consumer Financial Protection
(CFPB) (collectively, the Agencies) have issued a final
rule to amend the official interpretations and commentary
for the Agencies’ Regulation Z which implements the
Truth in Lending Act (TILA). Effective 07/21/2011, the
Dodd-Frank Act amended TILA by increasing the
threshold for exempt consumer credit transactions from
$25,000 to $50,000 and requiring that, on or after
12/31/2011, this threshold be adjusted annually by any
annual percentage increase in the Consumer Price Index
for Urban Wage Earners and Clerical Workers (CPI-W).
Accordingly, the exemption threshold was adjusted to
$51,800 effective 01/01/2012. Based on the annual
percentage increase in the CPI-W as of 06/01/2012, the
Agencies are now adjusting the exemption threshold from
$51,800 to $53,000, effective 01/01/2013. The final rule
is effective 01/01/2013. Copies of the final rule may be
obtained from WBA or viewed at: http://www.gpo.gov/
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Read “Special Focus” for an article on Wisconsin’s lending limits applicable to derivatives. Next, check “Regulatory Spotlight”
for numerous mortgage reform final rules. Finally, turn to “Compliance Notes” for items on the backup withholding rate for
2013, and a new federal law which eliminates the requirement to post a placard on ATMs regarding fees.

SPECIAL FOCUS
Dodd-Frank Requires DFI Interpretation of
Wisconsin Bank Lending Limit Laws
Applicable to Derivatives
Notice No. 2013-1
Effective January 21, 2013, Section 611 of the Dodd-Frank
Act (DFA) permits an insured state bank to engage in a
derivative transaction only if the law with respect to lending
limits of the state in which the state bank is chartered takes
into consideration the bank’s credit exposures in derivative
transactions. Without any further action on the part of the
state, state banks in Wisconsin would likely be prohibited
from engaging in derivative transactions beginning January
21, 2013.
In response to this DFA requirement, DFI Division of
Banking issued Banking Letter #49 dated January 11, 2013,
to all state banks chartered in Wisconsin. DFI Division of
Banking determined in Banking Letter #49 that Wisconsin’s
lending limit statutes, sections 214.54 for state savings
banks and 221.0320 for state commercial banks, are broad
enough to include derivative transactions, subject to the
state’s lending limit laws. According to Banking Letter #49,
“the potential future credit exposure arising from a
derivative transaction shall be determined for legal lending
purposes.” As a result of Banking Letter #49, beginning on
January 21, 2013, state savings banks and state commercial
banks are required to apply the state’s lending limit laws to
the bank’s credit exposures in derivative transactions.
Section 610 of DFA imposes similar requirements on
national banks. The OCC has issued a proposed
interpretation to require that loans and extensions of credit
by national banks include credit exposures arising from
derivative transactions, repurchase agreements, reverse
repurchase agreements, securities lending transactions and
securities borrowing transactions. The OCC has deferred the
effective date of its interpretation for national banks to July
1, 2013. State banks, however, must comply with the
requirements under Section 611 of DFA and Banking Letter
#49 beginning January 21, 2013.

Banking Letter #49 defines a “derivative transaction” to
include “any transaction that is a contract, agreement, swap,
warrant, note, or option that is based, in whole or in part, on
the value of any interest in, or any quantitative measure or
the occurrence of any event relating to, one or more
commodities, securities, currencies, interest or other rates,
indices or other assets.” As bankers are aware, derivatives
are often used as risk-shifting devices. For example, to
mitigate risk that occurs from ordinary lending transactions,
banks typically use derivatives known as “interest rate
swaps” which are an exchange of interest payments on a
specified amount. In a low interest rate environment,
borrowers may desire fixed rate loans. Banks, however, may
prefer making floating rate loans to better match the
inevitable changes in interest rates they pay for deposits and
wholesale borrowings that serve as the funding source for
customer loans. To allow the borrower to pay a fixed rate,
the bank may enter into an interest rate swap with a
counterparty and swap its fixed rate loan payment stream
for a floating rate payment stream based on an identical
principal amount, as a hedge to better control fluctuations in
its borrowing costs.
Banking Letter #49 requires state banks beginning January
21, 2013, to make determinations at the inception of the
transaction of the potential credit exposure from the
derivative transaction in a manner similar to that to be
required for national banks. Banking Letter #49 states that
beginning January 21, 2013, the Division of Banking will
consider the credit exposure of derivative transactions when
computing lending limits under Wisconsin law. The
Division of Banking has confirmed in writing that Banking
Letter #49 will apply only to new derivative transactions
entered into on or after January 21, 2013, and not to
derivative transactions already on the books of state banks.
The potential future credit exposure for a state bank arising
from a derivative transaction is to be determined for legal
lending limit purposes and calculated using a method called
the Remaining Maturity Method specified in Banking Letter
#49. The credit exposure for a state bank arising from a
derivative transaction under the Remaining Maturity
Method shall equal the greater of zero or the sum of the
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current mark-to-market value of the derivative transaction
added to the product of (1) the notional amount of the
transaction, (2) the remaining maturity in years of the
transaction, and (3) a fixed multiplicative factor determined
by reference to Table 1 set forth in Banking Letter #49. An
example based on the Remaining Maturity Method is
described in the following paragraph.
With respect to derivatives, the mark-to-market value of a
derivative transaction in the beginning is typically zero, but
will change over time as the asset or index on which the
contract is based fluctuates in value. The Remaining
Maturity Method is intended to measure the credit exposure
for a bank from time to time during the term of the
derivative transaction. For example, if the bank enters into a
5 year swap for a notional amount of $10 million and after 3
years of the term of the transaction the current mark-tomarket value of the derivative transaction is $250,000 (the
bank is owed this amount by the counterparty and therefore
at risk should the counterparty fail), the future credit
exposure for the bank would be $550,000. This calculation
after 3 years of the term would be made as follows based on
the formula described in the preceding paragraph and as set
forth in Banking Letter #49: $250,000 (current market value
after 3 years of the derivative transaction) plus ($10 million
(notional amount) times 2 (remaining maturity of two years
on the transaction) times 0.015 (the multiplicative factor set
forth in Table 1 of Banking Letter #49)), which would equal
$550,000 in this example (the future credit exposure of the
bank).

transaction by pledged collateral. DFI responded by stating
that the only exception from the state commercial bank
lending limit under section 221.0320 for collateral is for a
liability that is secured by not less than a like amount of
direct obligations of the United States which will mature not
more than 18 months after the date the liability to the bank
was entered into. Otherwise, there is no reduction of the
lending limit calculation based on pledged collateral under
section 221.0320 for state banks. Note, however, that the
legal lending limit for state savings banks under section
214.54 may in some cases vary if secured by certain types
of collateral.
Banking Letter #49 and the approach it takes to interpreting
Wisconsin law should permit DFI Division of Banking to
address issues as they arise from time to time by a change to
its interpretation rather than seek a legislative change to the
statute each time an issue needs to be addressed. This is a
complicated subject and further modifications to Banking
Letter #49 should be expected, particularly given that the
OCC has not yet finalized its interpretive guidance
applicable to national banks regarding the comparable
Section 610 of DFA.

WBA wishes to thank Atty. John Knight, Partner,
Boardman and Clark llp, for providing this article.

Notably, Banking Letter #49 does not address the situation
where a state bank, subsequent to entering into a derivative
transaction, exceeds the legal lending limit as a result of an
increase in the mark-to-market value of the derivative
transaction with the counterparty. We have asked DFI
Division of Banking how it intends to handle such a
situation and will inform WBA members of the DFI
Division of Banking interpretation as soon as we receive it.
Certainly, at a minimum, the bank should not enter into any
additional derivative transactions or other credit transactions
with that counterparty at any time the credit exposure in
those transactions exceed in the aggregate the bank’s legal
lending limit.
We also asked DFI Division of Banking whether a state
bank could off-set its credit exposure for a derivative
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Read “Special Focus” for an article on amendments to the COPPA Rules. Next, check “Regulatory Spotlight” for numerous
CFPB mortgage lending rules. Finally, turn to “Compliance Notes” for a CFPB bulletin regarding mortgage loan transfers
between servicers.

SPECIAL FOCUS
Recent Amendments to Children’s Online
Privacy Protection Rules

overview of certain key amendments to the COPPA Rules,
and does not cover every aspect of the COPPA Rules.

Notice No. 2013-2

Definitions

Introduction
When Congress passed the Children’s Online Privacy
Protection Act of 1998 (COPPA), it mandated that the
Federal Trade Commission (FTC) write implementing rules.
These rules are often referred to as the “COPPA Rules”.
The COPPA Rules apply to operators of websites or online
services that are either directed to children under 13 or have
actual knowledge that they are collecting “personal
information” from children under 13. The COPPA Rules
require operators to give detailed notice to parents and get
their verifiable consent before collecting, using, or
disclosing such personal information. The information they
collect from children must be kept secure. The COPPA
Rules also prohibit operators from conditioning children’s
participation in activities on the collection of more personal
information than is reasonably necessary for them to
participate. In addition, it also contains a “safe harbor”
provision that allows industry groups or others to seek FTC
approval of self-regulatory guidelines.
FTC recently issued a final rule which amends the COPPA
Rules. The purpose of the final rule is to further strengthen
privacy protections for children under 13 and give parents
greater control over the personal information that websites
and online services may collect from their children. The
final rule was needed to stay current with changes in
technology and changes in the way children use and access
the Internet, including the increased use of social media and
mobile devices like smart phones. Although promulgated by
FTC, the COPPA Rules certainly may apply to financial
institutions. And given that institutions are utilizing the
Internet and various forms of social media with increasing
frequency, it is important to be aware of the amendments to
the COPPA Rules. The following is meant to provide a brief

The final rule amended the definition of “operator” to make
it clear that the rule covers a child-directed site or service
that integrates outside services, such as plug-ins or
advertising networks, that collect personal information from
its visitors. This definition does not extend liability to
platforms, such as Google Play or the App Store, when such
platforms merely offer the public access to child-directed
apps.
The definition of “website or online service directed to
children” was also amended to include plug-ins or
advertising networks that have actual knowledge that they
are collecting personal information through a child-directed
website or online service. In addition, in contrast to sites
and services whose primary target audience is children, and
who must presume all users are children, sites and services
that target children only as a secondary audience or to a
lesser degree may differentiate among users, and will be
required to provide notice and obtain parental consent only
for those users who identify themselves as being younger
than 13.
In addition, the definition of “personal information” was
modified to include geolocation information, as well as
photos, videos, and audio files that contain a child’s image
or voice, and “persistent identifiers”. A “persistent
identifier” is some type of information that can be used to
recognize users over time and across different websites or
online services. Examples of these identifiers include, but
are not limited to, a customer number held in a cookie, an IP
address, a processor or device serial number, or a unique
identifier. While the collection of a personal identifier is
generally subject to parental notice and verifiable parental
consent requirements, such requirements do not apply when
an operator collects a persistent identifier for the sole
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purpose of supporting the website or online service’s
internal operations, such as contextual advertising,
frequency capping, legal compliance, site analysis, and
network communications. Without parental consent, such
information may never be used or disclosed to contact a
specific individual, including through behavioral
advertising, to amass a profile on a specific individual, or
for any other purpose.
The final rule also amended the definition of “support for
internal operations” to clarify that it does not include the
collection of persistent identifiers used to track children
over time and across site or services, or to amass a profile
on an individual child user based on the collection of
identifiers over time and across different websites in order
to make decisions or draw insights about the child. In
addition, the final rule now includes a process by which
industry may seek formal approval of new activities to be
added to this definition.
Finally, the definition of “collection” of personal
information has been modified so that operators may allow
children to participate in interactive communities without
parental consent, so long as the operators take reasonable
measures to delete all or virtually all children’s personal
information before it is made public.
Parental Notice
The final rule streamlines and revises the parental notice
provisions to help ensure that operators’ privacy policies,
and the direct and online notices they must give parents
before collecting children’s personal information, are
concise and timely.
With regard to direct notices, the final rule provides for a
more effective “just in time” notice to parents about the
operator’s information practices. Thus, in each of the
various instances in which a direct notice is required, the
final rule specifies the notice must contain: (1) certain
information that operators must provide to parents regarding
the items of personal information the operator has already
obtained from the child (generally, the parent’s online
contact information either alone or together with the child’s
online contact information); (2) the purpose of the notice;
(3) the action that the parent must take; and (4) what use, if

any, the operator will make of the personal information
collected. In addition, each direct notice must include a link
to the operator’s online notice of information practices.
With respect to the online notice requirement, the final rule
removed the requirement to recite the operator’s
information, collection, and disclosure practices, in favor of
a simple statement providing the following: (1) what
information the operator collects from children, including
whether the website or online service enables a child to
make personal information publicly available; (2) how the
operator uses such information; and (3) the operator’s
disclosure practices for such information.
Parental Consent Methods
The COPPA Rules require that to obtain verifiable parental
consent, operators must do so by making reasonable efforts
to obtain such consent, taking into account technology. In
addition, any method of obtaining verifiable parental
consent must be reasonably calculated in light of available
technology to ensure the person providing consent is the
parent’s child. The final rule adds new methods to the
existing non-exclusive list of methods that operators can use
to obtain verifiable parental consent. These new methods
include: (1) electronic scans of signed parental consent
forms; (2) video-conferencing; (3) use of governmentissued identification; and (4) alternative payment systems,
such as debit cards and electronic payment systems,
provided they meet certain criteria.
FTC also notes that the final rule retains the “sliding-scale
mechanism of parental consent,” otherwise known as “email
plus,” as an acceptable consent method for operators that
collect personal information only for internal use. Under
this method, operators that collect children’s personal
information for internal use only may obtain verifiable
parental consent with an e-mail from the parent, as long as
the operator confirms consent by sending a delayed email
confirmation to the parent, or calling or sending a letter to
the parent.
In addition, FTC indicates that to encourage the
development of new consent methods, the final rule
establishes a voluntary 120-day notice and comment process
so parties can seek approval of a particular consent method.
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Operators participating in an FTC-approved safe-harbor
program may use any consent method approved by the
program.

compliance with COPPA. The final rule strengthens FTC’s
oversight of approved self-regulatory safe harbor programs
by requiring the programs to audit their members and report
annually to FTC the aggregated results of those audits.

Confidentiality and Security Requirements
Conclusion
The final rule also addresses confidentiality and security
requirements. It requires operators to take reasonable
measures to make sure that children’s personal information
is released only to service providers and third parties that
are capable of maintaining the confidentiality, security, and
integrity of such information, and who assure that they will
maintain the information in such a manner. It also requires
operators to retain children’s personal information only as
long as is reasonably necessary to fulfill the purpose for
which the information was collected, and to take reasonable
measures to protect against unauthorized access to, or use
of, the information in connection with its deletion.
Safe Harbors
The COPPA Rules provide that operators who comply with
an approved safe harbor program are deemed to be in

The COPPA Rules can certainly apply to financial
institutions. As technological change and innovation
continues to evolve and use of technology increases by
persons of all ages, including children under age 13,
financial institutions must remain vigilant in understanding
how this impacts their information collection, use and
disclosure practices and procedures with respect to children.
This should include a thorough review of COPPA Rules, as
amended by the final rule, and the re-evaluation of such
practices and procedures in light of this review. The final
rule is effective 07/01/2013, and the entire COPPA Rule, as
amended by the final rule, may be found at: http://
www.gpo.gov/fdsys/pkg/FR-2013-01-17/pdf/201231341.pdf. Federal Register, Vol. 78, No. 12, 01/17/2013,
3972-4014.

REGULATORY SPOTLIGHT
Agencies Issue Final Rule on Appraisals for
Higher-Priced Mortgage Loans.
The Board of Governors of the Federal Reserve System
(FRB), Bureau of Consumer Financial Protection (CFPB),
Federal Deposit Insurance Corporation (FDIC), Federal
Housing Finance Agency (FHFA), National Credit Union
Administration (NCUA), and Office of the Comptroller of
the Currency (OCC) (collectively, the Agencies) have
issued a final rule to amend Regulation Z, which
implements the Truth in Lending Act (TILA), and the
official interpretation to the regulation. The revisions to
Regulation Z implement a new provision requiring
appraisals for “higher-risk mortgages” that were added to
TILA by the Dodd-Frank Act. For mortgages with an
annual percentage rate that exceeds the average prime offer
rate by a specified percentage, the final rule requires
creditors to obtain an appraisal or appraisals meeting certain
specified standards, provide applicants with a notification
regarding the use of the appraisals, and give applicants a
copy of the written appraisals used. The final rule is
effective 01/18/2014. Copies of the final rule may be
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2013-02-13/pdf/2013-01809.pdf. Federal
Register, Vol. 78, No. 30, 02/13/2013, 10367-10447.

Agencies Seek Comment on Interagency
Appraisal Complaint Form Information
Collection.
The Office of the Comptroller of the Currency (OCC),
Federal Deposit Insurance Corporation (FDIC) and National
Credit Union Administration (NCUA) (collectively the
Agencies) are soliciting comments concerning their
information collection titled, “Interagency Appraisal
Complaint Form.” The Agencies developed the Interagency
Appraisal Complaint Form for use by those who wish to file
a formal, written complaint that an entity subject to the
jurisdiction of one or more Agencies has failed to comply
with the appraisal independence standards or USPAP. The
Interagency Appraisal Complaint Form is designed to
collect information necessary for one or more Agencies to
take further action on a complaint from an appraiser, other
individual, financial institution, or other entities. Each
appropriate Agency will use the information to take further
action on the complaint to the extent it relates to an issue
within its jurisdiction. Comments are due 02/28/2013.
Copies of the notice may be obtained from WBA or viewed
at: http://www.gpo.gov/fdsys/pkg/FR-2013-01-29/pdf/201301765.pdf. Federal Register, Vol. 78, No. 19, 01/29/2013,
6174-6176.
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Please read the inserted letter from WBA regarding an exciting, upcoming change for WBA Compliance Journal. Next, turn to
“Special Focus” for an article concerning unfair, deceptive and now abusive, acts or practices. Check “Regulatory Spotlight”
for an item regarding CFPB’s preliminary list of rural and underserved counties, which will have bearing on several DFA
mortgage reform regulations. Finally, read “Compliance Notes” for an IRS memorandum on the treatment of OREO carrying
costs.

SPECIAL FOCUS
Unfair, Deceptive or Abusive Acts or Practices
Notice No. 2013-3
Introduction
The topic of unfair, deceptive acts or practices (UDAP) has
become an increasing concern for financial institutions of
all sizes. This is particularly true given that, along with the
existing UDAP standard under the Federal Trade
Commission Act (FTC Act), institutions now face a new
standard of unfair, deceptive or abusive acts or practices
(UDAAP) under the Dodd-Frank Act (DFA).
UDAP and UDAAP are similar in terms of the unfair and
deceptive acts or practices standards; however, they are not
identical. The most obvious difference is the addition of the
new “abusive” standard due to the passage of DFA. This
article, the first of what may become a series of articles,
briefly outlines the factors which regulators consider when
determining whether an act or practice is unfair or
deceptive. Much of the information provided within this
article originates from the March 2004 joint statement on
UDAP referenced below. The article will also touch on the
uncertainty created by DFA with the introduction of the new
“abusive” standard.
Background
In March 2002, the Office of the Comptroller of the
Currency (OCC) issued an advisory letter to inform national
banks and their operating subsidiaries about what may
constitute unfair or deceptive acts or practices under Section
5 of the FTC Act. Then, in March 2004, the Board of
Governors of the Federal Reserve System (FRB) and the
Federal Deposit Insurance Corporation (FDIC) issued a
joint statement to outline the standards for state-chartered
institutions consistent with the 2002 standards adopted by
OCC. The standards are to be used to determine when

specific acts or practices by financial institutions are unfair
or deceptive.
Section 5(a) of the FTC Act prohibits “unfair or deceptive
acts or practices in or affecting commerce,” and applies to
all persons (including banks) engaged in commerce. OCC,
FRB and FDIC have all affirmed their enforcement
authority to take appropriate action when unfair or
deceptive acts or practices are discovered.
In 2010, DFA was signed into law. Sections 1031 and 1036
of DFA (1) created a new standard—unfair, deceptive or
abusive acts or practices and (2) provided rule writing
authority to the Bureau of Consumer Financial Protection
(CFPB) to interpret the new standard. The new standard is
applicable to any person that engages in offering or
providing a consumer financial product or service and any
service provider.
Standard for Determining What is Unfair or Deceptive
As mentioned above, the FTC Act prohibits unfair or
deceptive acts or practices. An act or practice may be found
to be unfair where it “causes or is likely to cause substantial
injury to consumers which is not reasonably avoidable by
consumers themselves and not outweighed by
countervailing benefits to consumers or to competition.” A
representation, omission, or practice is deceptive if it is
likely to mislead a consumer acting reasonably under the
circumstances and is likely to affect a consumer’s conduct
or decision regarding a product or service.
The standards for unfairness and deception are independent
of each other. While a specific act or practice may be both
unfair and deceptive, an act or practice is prohibited by the
FTC Act if it is either unfair or deceptive. Whether an act or
practice is unfair or deceptive will in each instance depend
upon a careful analysis of the facts and circumstances. In
analyzing a particular act or practice, regulators will be
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guided by the body of law and official interpretations for
defining unfair or deceptive acts or practices developed by
the Courts and the Federal Trade Commission (FTC).
Regulators will also consider factually similar cases brought
by FTC and other agencies to ensure that these standards are
applied consistently.
The standards, actions and practices outlined below apply to
all products and services at every stage and to any activity.
For example, they apply from a product’s development and
launch, to its advertising and marketing campaigns, to
disclosures, contracts, account billings and/or statements, to
any type of servicing, mitigation and collection activities,
and to any type of third-party service providers assisting
with maintenance and management of the product.

•

Consumers must not reasonably be able to avoid the
injury.

A practice is not considered unfair if consumers may
reasonably avoid injury. Consumers cannot reasonably
avoid injury from an act or practice if it interferes with their
ability to effectively make decisions. Withholding material
price information until after the consumer has committed to
purchase the product or service would be an example of
preventing a consumer from making an informed decision.
A practice may also be unfair where consumers are subject
to undue influence or are coerced into purchasing unwanted
products or services.
•

The injury must not be outweighed by countervailing
benefits to consumers or to competition.

Unfair Acts or Practices
Assessing whether an act or practice is unfair
An act or practice is unfair whether it: (1) causes or is likely
to cause substantial injury to consumers; (2) cannot be
reasonably avoided by consumers; and (3) is not
outweighed by countervailing benefits to consumers or to
competition. Public policy may also be considered in the
analysis of whether a particular act or practice is unfair.
Each of these elements is discussed further below.
•

The act or practice must cause or be likely to cause
substantial injury to consumers.

To be unfair, an act or practice must cause or be likely to
cause substantial injury to consumers. Substantial injury
usually involves monetary harm. An act or practice that
causes a small amount of harm to a large number of people
may be deemed to cause substantial injury. An injury may
be substantial if it raises a significant risk of concrete harm.
Trivial or merely speculative harms are typically
insufficient for a finding of substantial injury. Emotional
impact and more subjective types of harm will not
ordinarily make a practice unfair.

To be unfair, the act or practice must be injurious in its net
effects—that is, the injury must not be outweighed by any
offsetting consumer or competitive benefits that are also
produced by the act or practice. Offsetting benefits may
include lower prices or a wider availability of products and
services.
Costs that would be incurred for remedies or measures to
prevent the injury are also taken into account in determining
whether an act or practice is unfair. These costs may include
the costs to the bank in taking preventative measures and
the costs to society as a whole of any increased burden and
similar matters.
•

Public policy may be considered.

Public policy, as established by statute, regulation, or
judicial decisions may be considered with all other evidence
in determining whether an act or practice is unfair. For
example, the fact that a particular lending practice violates a
state law or a banking regulation may be considered as
evidence in determining whether the act or practice is
unfair. Conversely, the fact that a particular practice is
affirmatively allowed by statute may be considered as
evidence that the practice is not unfair. Public policy
considerations by themselves, however, will not serve as the
primary basis for determining that an act or practice is
unfair.

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane,
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2013 Wisconsin Bankers Association. All rights
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal
advice or other expert assistance is required, the services of a competent and professional person should be sought.
Senior Writers: Kristine Cleven, Heather MacKinnon and Jennifer Torbeck. Editor: Jodi Zieske Subscription Rates:
$195/one year for members; $50 for section members. For subscription orders and inquiries, please contact the
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at
wbalegal@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at: www.wisbank.com.

2  March 2013

WBA COMPLIANCE JOURNAL
Deceptive Acts and Practices
Assessing whether an act or practice is deceptive
A three-part test is used to determine whether a
representation, omission, or practice is “deceptive.” First,
the representation, omission, or practice must mislead or be
likely to mislead the consumer. Second, the consumer’s
interpretation of the representation, omission, or practice
must be reasonable under the circumstances. Lastly, the
misleading representation, omission, or practice must be
material. Each of these elements is discussed below in
greater detail.
•

There must be a representation, omission, or practice
that misleads or is likely to mislead the consumer.

An act or practice may be found to be deceptive if there is a
representation, omission, or practice that misleads or is
likely to mislead the consumer. Deception is not limited to
situations in which a consumer has already been misled.
Instead, an act or practice may be found to be deceptive if it
is likely to mislead consumers. A representation may be in
the form of express or implied claims or promises and may
be written or oral. Omission of information may be
deceptive if disclosure of the omitted information is
necessary to prevent a consumer from being misled.
In determining whether an individual statement,
representation, or omission is misleading, the statement,
representation, or omission will not be evaluated in
isolation. The regulators will evaluate it in the context of the
entire advertisement, transaction, or course of dealing to
determine whether it constitutes deception. Acts or practices
that have the potential to be deceptive include: (1) making
misleading cost or price claims; (2) using bait-and-switch
techniques; (3) offering to provide a product or service that
is not in fact available; (4) omitting material limitations or
conditions from an offer; (5) selling a product unfit for the
purposes for which it is sold; and (6) failing to provide
promised services.
•

The act or practice must be considered from the
perspective of the reasonable consumer.

In determining whether an act or practice is misleading, the
consumer’s interpretation of or reaction to the
representation, omission, or practice must be reasonable
under the circumstances. The test is whether the consumer’s
expectations or interpretations are reasonable in light of the
claims made. When representations or marketing practices
are targeted to a specific audience, such as the elderly or the
financially unsophisticated, the standard is based upon the
effects of the act or practice on a reasonable member of that
group.

representation may be deceptive. Moreover, a consumer’s
interpretation or reaction may indicate that an act or practice
is deceptive under the circumstances, even if the consumer’s
interpretation is not shared by a majority of the consumers
in the relevant class, so long as a significant minority of
such consumers is misled.
In evaluating whether a representation, omission or practice
is deceptive, regulators will look at the entire advertisement,
transaction, or course of dealing to determine how a
reasonable consumer would respond. Written disclosures
may be insufficient to correct a misleading statement or
representation, particularly where the consumer is directed
away from qualifying limitations in the text or is counseled
that reading the disclosure is unnecessary. Likewise, oral
disclosures or fine print may be insufficient to cure a
misleading headline or prominent written representation.
•

The representation, omission, or practice must be
material.

A representation, omission or practice is material if it is
likely to affect a consumer’s decision regarding a product or
service. In general, information about costs, benefits, or
restrictions on the use or availability of a product or service
is material. When express claims are made with respect to a
financial product or service, the claims will be presumed to
be material. Similarly, the materiality of an implied claim
will be presumed when it is demonstrated that the institution
intended that the consumer draw certain conclusions based
upon the claim.
Claims made with the knowledge that they are false will
also be presumed to be material. Omissions will be
presumed to be material when the financial institution knew
or should have known that the consumer needed the omitted
information to evaluate the product or service.
“Abusive” Under Dodd-Frank Act
As mentioned above, DFA created two new sections of law
which has resulted in a new “abusive” standard and gives
CFPB the power to declare that an act or practice is abusive
if it:
•

Materially interferes with the ability of a consumer to
understand a term or condition of a consumer financial
product or service; or

•

Takes unreasonable advantage of:
♦

A lack of understanding on the part of the
consumer of the material risks, costs, or conditions
of the product or service;

If a representation conveys two or more meanings to
reasonable consumers and one meaning is misleading, the

March 2013  3

WBA COMPLIANCE JOURNAL

♦

The inability of the consumer to protect the
interests of the consumer in selecting or using a
consumer financial product or service; or

♦

The reasonable reliance by the consumer on a
covered person to act in the interests of the
consumer.

Unfortunately, with the creation of this new standard, there
is uncertainty of how regulators will interpret and regulate
the new standard. As DFA gives CFPB rule writing
authority to interpret the new standard, WBA believes the
other prudential regulators are unwilling to provide even
informal guidance to institutions on what may constitute an
abusive act or practice. Having said that, the DFA provision
is effective now even absent an implementing regulation.
For that reason, financial institutions must be mindful of
this new standard and may need to consult with their legal
counsel about matters that could potentially be unfair,
deceptive or abusive acts or practices.
Relationship to Other Laws
Acts or practices that are unfair or deceptive within the
meaning of section 5 of the FTC Act (or the additional DFA
abusive standard) may also violate other federal or state
statutes. On the other hand, there may be circumstances in
which an act or practice violates section 5 of the FTC Act
even though the institution is in technical compliance with
other applicable laws, such as consumer protection and fair
lending laws. Financial institutions should be mindful of
both possibilities. The following laws warrant particular
attention in this regard:
•

Truth in Lending and Truth in Savings Acts

Pursuant to the Truth in Lending Act (TILA), creditors must
“clearly and conspicuously” disclose the costs and terms of
credit. The Truth in Savings Act (TISA) requires depository
institutions to provide interest and fee disclosures for
deposit accounts so that consumers may compare deposit
products. TISA also provides that advertisements shall not
be misleading or inaccurate, and cannot misrepresent an
institution’s deposit contract. An act or practice that does
not comply with these provisions of TILA or TISA may
also violate the FTC Act, and potentially the new DFA
abusive standard. On the other hand, a transaction that is in
technical compliance with TILA or TISA may nevertheless
violate the FTC Act and new abusive standard. For
example, consumers could be mislead by advertisements of
“guaranteed” or “lifetime” interest rates when the
depository institution intends to change the rates, whether or
not the disclosures satisfy the technical requirements of
TILA or TISA.
•

Equal Credit Opportunity and Fair Housing Acts

The Equal Credit Opportunity Act (ECOA) prohibits
discrimination in any aspect of a credit transaction against
4  March 2013

persons on the basis of race, color, religion, national origin,
sex, martial status, age (provided the applicant has the
capacity to contract), the fact that an applicant’s income
derives from any public assistance program, and the fact
that the applicant has in good faith exercised any right under
the Consumer Credit Protection Act. Similarly, the Fair
Housing Act (FHA) prohibits creditors involved in
residential real estate transactions from discriminating
against any person on the basis of race, color, religion, sex,
handicap, familial status, or national origin. Unfair or
deceptive practices that target or have a disparate impact on
consumers who are members of these protected classes may
violate ECOA, FHA, as well as the FTC Act and potentially
the new DFA abusive standard.
•

Fair Debt Collection Practices Act

The Fair Debt Collection Practices Act prohibits unfair,
deceptive, and abusive practices related to the collection of
consumer debts. Although the statute does not by its terms
apply to financial institutions that collect their own debts,
failure to adhere to the standards set by the act may support
a claim of unfair or deceptive practices in violation of the
FTC Act, or of abusive acts or practices under DFA.
Moreover, financial institutions that either affirmatively or
through lack of oversight, permit a third-party debt collector
acting on their behalf to engage in deception, harassment, or
threats in the collection of monies due may be exposed to
liability for approving or assisting in an unfair, deceptive or
abusive act or practice.
Resources
OCC Advisory Letter 2002-3 Guidance on Unfair or
Deceptive Acts or Practices: www.occ.gov/static/newsissuances/memos-advisory-letters/2002/advisory-letter2002-3.pdf; FRB/FDIC Unfair or Deceptive Acts or
Practices by State-Chartered Banks:
www.federalreserve.gov/boarddocs/press/
bcreg/2004/20040311/attachment.pdf; 2013 FRB webinar
regarding UDAP: www.philadelphiafed.org/bank-resources/
publications/consumer-compliance-outlook/outlook-live;
and CFPB’s examination materials which has helpful
examples to further illustrate what has been considered
unfair and deceptive: http://files.consumerfinance.gov/
f/201210_cfpb_supervision-and-examination-manualv2.pdf.
Conclusion
Financial institutions should be aware of and take into
consideration the components outlined above in review of
their products and services. Financial institutions should
also be aware of the new standard created by the DFA. The
next article will address certain types of products and
services that have been found to violate Section 5 of the
FTC Act.
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Please read the inserted letter from WBA regarding an exciting, upcoming change for WBA Compliance Journal. Next, turn to
“Special Focus” for an article regarding upcoming compliance requirements. Then, check “Regulatory Spotlight” for a
statement regarding the impact of the Biggert-Waters Act. Finally, read “Compliance Notes” for an FDIC SCANS Bulletin
regarding credit risk assessment for corporate, municipal, and structured securities.

SPECIAL FOCUS
Upcoming Compliance Requirements
Notice No. 2013-4
Earlier this year, the Bureau of Consumer Financial
Protection (CFPB) finalized a flurry of Dodd-Frank Act
(DFA) related rules. While many of those rules carry an
effective date in January 2014, there are also rules with
which institutions must comply on June 1, 2013. This
article provides an overview of the rules that become
effective June 1, including new escrow requirements for
higher-priced mortgage loans, the prohibition of financing
single premium credit insurance on dwelling-secured loans,
and the prohibition of mandatory arbitration clauses in
connection with dwelling-secured loans. In addition, the
article briefly describes amendments to Article 9 of
Wisconsin’s Uniform Commercial Code (UCC) which
become effective July 1, 2013.
Escrow Requirements
CFPB has issued a final rule to amend Regulation Z, which
implements the Truth in Lending Act (TILA), to create new
requirements for escrow accounts established for higherpriced mortgage loans (HPML). The new requirements
apply to transactions for which the lender receives an
application after June 1, 2013. Regulation Z defines an
HPML as a closed-end consumer credit transaction secured
by the consumer’s principal dwelling with an annual
percentage rate (APR) that exceeds the average prime offer
rate (APOR) for a comparable transaction as of the date the
interest rate is set by: (1) 1.5 or more percentage points for a
loan secured by a first lien; (2) 2.5 or more percentage
points for a loan secured by a first lien with a principal
obligation at consummation that exceeds the limit in effect
as of the date the transaction’s interest rate is set for the
maximum principal obligation eligible for purchase by
Freddie Mac (a “jumbo loan”); or (3) 3.5 or more
percentage points for a loan secured by a subordinate lien.

Personal property that is the consumer’s principal dwelling,
such as a trailer, boat, or manufactured home, is considered
a “principal dwelling” for the purposes of Regulation Z.
The final rule prohibits a creditor from extending an HPML
secured by a first lien unless an escrow account is
established before consummation for the payment of
property taxes and premiums for mortgage-related insurance
that is required by the creditor. The length of time the
escrow account must be maintained has been increased to a
minimum of five years after consummation of the loan.
Premiums for mortgage-related insurance that is not
required by the creditor, such as earthquake or credit life
insurance, need not be escrowed, even if the consumer
voluntarily obtains such insurance. Insurance premiums are
also not required to be escrowed for loans secured by
condominiums, planned unit developments, or other
common interest communities in which participation in a
governing association is required and the governing
association obtains a master policy insuring all dwellings.
Loan Type and Creditor Exceptions
There are two types of exceptions from the escrow
requirements: the loan type exception and the creditor
exception.
The loan type exception applies to a loan secured by shares
in a cooperative, a loan to finance the initial construction of
a dwelling, a temporary or bridge loan with a term of twelve
months or less, and a reverse mortgage loan. If a creditor
makes a construction-to-permanent loan that is classified as
an HPML, the permanent phase of the loan would be subject
to the escrow requirements.
The creditor exception applies to creditors which meet four
requirements. First, during the preceding calendar year the
creditor must have extended more than 50% of its total
“covered transactions” (consumer credit transactions that
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are secured by dwellings) secured by first liens on
properties in counties that CFPB has designated as rural or
underserved. Second, during the preceding calendar year,
the creditor and its affiliates together must have originated
500 or fewer covered transactions secured by a first lien.
Third, as of the preceding calendar year, the creditor must
have had total assets of less than $2 billion, a figure that will
be adjusted annually for inflation. Fourth, neither the
creditor nor its affiliates may maintain an escrow account
for any transaction secured by real property or a dwelling
that they currently service through at least the second
installment date.
There are two exceptions to the fourth prong, meaning that a
creditor or its affiliates could maintain an escrow account
and remain eligible for the creditor exception. First, escrow
accounts that were established between April 1, 2010 and
June 1, 2013 for HPMLs secured by a first lien for the
purpose of complying with current HPML requirements are
not counted. Creditors and their affiliates who continue to
maintain escrow accounts established between April 1, 2010
and June 1, 2013 will qualify for the exception so long as
they do not establish new escrow accounts for transactions
consummated on or after June 1, 2013. Second, an escrow
account established after consummation of a loan as an
accommodation for a distressed consumer to assist the
consumer in avoiding default or foreclosure is not counted.
Creditors may rely on a safe harbor list of counties
published by the CFPB to determine whether a particular
county is designated “rural” or “underserved” for a
particular year. CFPB has published a preliminary list of
counties and plans to publish an official list for 2013 when
the recently proposed technical changes to the escrow rule
are finalized, and in any event before the escrow
requirements become effective.
If a creditor that is eligible for the creditor exception makes
an HPML secured by a first lien that will be acquired by a
purchaser pursuant to a forward commitment, the loan is
subject to the escrow requirements unless the purchaser is
also eligible for the creditor exception or the loan type
exception applies.

Cancellation
The final rule allows cancellation of an escrow account
upon the earlier of termination of the loan (through
repayment, refinancing, rescission or foreclosure, among
other methods) or the consumer’s request. To terminate the
escrow account at the consumer’s request, three conditions
must be met: (1) the request must be made no earlier than
five years after the loan is consummated; (2) the unpaid
principal balance must be less than 80% of the original
value of the property securing the loan, which is determined
by the lesser of the sales price or appraisal value; and (3) the
consumer must not be delinquent or in default on the loan.
The lender is not required to, but may, cancel an escrow
account upon receiving a borrower request that meets the
above criteria.
Evasion
The final rule specifically prohibits structuring a transaction
as an open-end credit plan to avoid the escrow
requirements.
Prohibition of Financing Single-Premium Credit
Insurance
DFA amended TILA to prohibit a creditor from financing
any premiums or fees for credit insurance in connection
with a closed-end consumer credit transaction secured by a
dwelling or an extension of open-end consumer credit
secured by a consumer’s principal dwelling. Within its loan
originator compensation final rule, CFPB amended
Regulation Z to implement this prohibition. For purposes of
the prohibition, credit insurance means credit life, credit
disability, credit unemployment, or credit property
insurance, or any other accident, loss-of-income, life, or
health insurance, or any payments directly or indirectly for
any debt cancellation or suspension agreement or contract.
The final rule provides that the list of types of credit
insurance is preceded by the word “means” rather than
“includes,” because the list in DFA seems to be exclusive.
The prohibition does not apply to credit insurance for which
premiums or fees are calculated and paid in full on a
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monthly basis. It also does not apply to credit
unemployment insurance for which: (1) the premiums are
reasonable; (2) the creditor receives no direct or indirect
compensation; and (3) the premiums are paid pursuant to a
separate insurance contract and are not paid to the creditor’s
affiliate. CFPB has declined to define what premiums are
considered “reasonable” for credit unemployment
insurance. The final rule clarifies that the prohibition cannot
be evaded by charging a fixed monthly premium that does
not decrease as the loan balance declines, or by adding the
monthly charge to the loan balance.
The prohibition does not apply to mortgage insurance, as it
is distinguishable from credit insurance. Credit insurance
generally protects and benefits the consumer by making the
monthly payments while the consumer is unable. In
contrast, mortgage insurance protects the creditor against
loss in the event of default by the consumer or in other
specified events.

Under the amended law, if the debtor is an individual to
whom the Wisconsin Department of Transportation (DOT)
has issued an operator’s license or identification card that
has not expired, the financing statement is sufficient if it
provides the name of the individual as it appears on the
operator’s license or identification card. The financing
statement should list the name as it appears on the
operator’s license or identification card even if
typographical errors exist or the creditor is aware the debtor
often uses another name. If the debtor is known by another
name, the creditor may consider listing that name in the
second “Debtor’s Name” box on the UCC financing
statement. While no individual should hold two operator’s
licenses issued in Wisconsin, in the event a debtor does hold
two licenses, the creditor should use the name listed on the
most recently issued license. If the debtor is an individual
who does not hold an unexpired DOT-issued operator’s
license or identification card, the creditor may provide the
debtor’s surname and first personal name on the financing
statement.

Prohibition of Mandatory Arbitration Clauses
DFA amended TILA to prohibit a closed-end consumer
credit transaction secured by a dwelling or an extension of
open-end consumer credit secured by a consumer’s
principal dwelling from containing terms requiring
arbitration or another non-judicial procedure as the method
for resolving disputes arising out of the transaction. CFPB’s
loan originator compensation rule amends Regulation Z to
implement this prohibition. In addition, the terms of the
transaction cannot be applied or interpreted to bar a
consumer from bringing a claim in court in connection with
any alleged violation of federal law. The prohibition applies
to the entire transaction, regardless of which document
contains the terms.
While the agreement may not require mandatory arbitration,
the consumer and creditor may nonetheless agree, after a
dispute arises, to use arbitration or another non-judicial
procedure to resolve the dispute. The final rule specifies that
the prohibition does not limit waivers of rights to a jury
trial, deeds of trust providing for non-judicial foreclosure,
non-judicial foreclosures, or settlement agreements. If the
consumer and creditor agree to settle a dispute or claim, the
settlement agreement can be applied or interpreted to waive
the consumer’s right to bring that dispute or claim in court,
even if it is a federal law claim.
Amendments to Article 9 of the UCC
Wisconsin has adopted the 2010 Amendments to Article 9
of the UCC that were approved by the National Conference
of Commissioners on Uniform State Laws. Among other
things, the amendments clarify which documents may be
safely relied on to ensure the debtor’s name is correctly
listed on the UCC financing statement. The amendments
become effective July 1, 2013.

Examiners may view a creditor’s retention of a debtor’s
driver’s license or identification card within the loan file as
a fair lending violation. For this reason, creditors that
choose to retain a copy should consider retaining it within a
master customer file or a processing file rather than the loan
file.
If the debtor is a registered organization, the financing
statement should reflect the name printed on the
organization’s public organic record, which is a publicly
available record filed with the state to form the
organization. Creditors should not rely on the name
included in the state’s publicly searchable database or on a
certificate of good standing issued by the state, as errors
may have occurred when the name was entered into the
database or printed on the certificate. The amendments also
address how to identify the debtor when collateral is held in
a trust or by an individual’s estate.
When a debtor’s name changes, a financing statement that
was properly filed prior to July 1, 2013 will remain effective
for collateral in existence on the date of the name change, as
well as for collateral acquired during the four month period
after the name change. For a perfected security interest in
collateral acquired after the four month period, the creditor
must file an amendment providing the debtor’s new name
within the four month period. A creditor may choose to
request a copy of the debtor’s driver’s license on an annual
basis to ensure the debtor’s name has not changed. A
creditor may also choose to track a debtor’s driver’s license
expiration date and request a copy of the debtor’s newly
issued license to confirm the name listed on the new license
matches the name listed on the creditor’s filed financing
statement.
Similarly, if a debtor changes location to another
jurisdiction, a creditor must file a financing statement in the
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new jurisdiction within four months to maintain perfection.
If this is not done, the creditor’s security interest is deemed
to have never been perfected.
Current UCC Article 9 allows for the filing of a “correction
statement” if a person believes a filed record is inaccurate or
was wrongfully filed. The amendments change the name of
the filing to “information statement,” and allow the secured
party of record to file an information statement if the
secured party believes the person who filed a record was not
entitled to file it.
The UCC Financing Statement and Amendment forms have
been updated to reflect the amendments. The new forms
should not be used prior to July 1, 2013, as they do not
comply with current filing requirements. While the current
forms may be accepted for filings after July 1, 2013, such
use of the current forms may result in an ineffective filing,
so creditors should ensure use of the new forms as of July
1, 2013.
Conclusion
Several provisions of final rules issued by CFPB become
effective June 1, 2013, including new requirements for
escrow accounts established for HPMLs, the prohibition of
financing single-premium credit insurance, and the
prohibition of mandatory arbitration clauses. Institutions
should be aware of these requirements and prepare to
comply by June 1, 2013. The final rule on escrow
requirements for HPMLs may be found at: www.gpo.gov/

fdsys/pkg/FR-2013-01-22/pdf/2013-00734.pdf, and the
proposal for clarifying and technical amendments to the
escrow rule may be found at: http://www.gpo.gov/fdsys/
pkg/FR-2013-04-18/pdf/2013-09058.pdf. The loan
originator compensation final rule, which includes the
prohibitions of financing single premium credit insurance
and mandatory arbitration clauses, may be found at:
www.gpo.gov/fdsys/pkg/FR-2013-02-15/pdf/201301503.pdf. CFPB has issued a number of other final rules
with effective dates in January 2014, which will be
discussed in future editions of WBA Compliance Journal.
Wisconsin has adopted amendments to Article 9 of the UCC
which become effective July 1, 2013. The amendments are
intended to provide greater certainty for secured creditors
by clarifying which documents may be relied on to ensure a
debtor’s name is correctly listed on the UCC financing
statement. The amendments were adopted within 2011
Wisconsin Act 206, which may be found at: https://
docs.legis.wisconsin.gov/2011/related/acts/206. The June
2013 session of WBA Compliance Forum will include a
presentation by Atty. John Knight of Boardman & Clark, llp
on the amendments. The Forum will be held on June 11, 12
and 13 in Rothschild, Wisconsin Dells, and Milwaukee,
respectively. Registration for the Forum is available online
at www.wisbank.com/Web/Education/tabid/54/
Default.aspx. WBA also hosted a phone seminar regarding
the amendments on April 4, 2013. To purchase a recording
of the phone seminar, please contact WBA’s Gretchen
Olson at golson@wisbank.com or 608-441-1252.

REGULATORY SPOTLIGHT
Agencies Issue Guidance on Leveraged
Lending.
The Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
and Federal Deposit Insurance Corporation (FDIC)
(collectively, the Agencies) have issued guidance on
leveraged lending. The guidance outlines high-level
principles related to safe-and-sound leveraged lending
activities, including: (1) underwriting considerations; (2)
assessing and documenting enterprise value; (3) risk
management expectations for credits awaiting distribution;
(4) stress-testing expectations; (5) pipeline portfolio
management; and (6) risk management expectations for
exposures held by the institution. The guidance applies to
all financial institutions supervised by the Agencies that
engage in leveraged lending activities. The number of
community banks with substantial involvement in leveraged
lending is small; therefore, the Agencies generally expect

4  April 2013

community banks to be largely unaffected by the guidance.
The guidance is effective 03/22/2013. The compliance date
for the guidance is 05/21/2013. Copies of the guidance may
be obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2013-03-22/pdf/2013-06567.pdf. Federal
Register, Vol. 78, No. 56, 03/22/2013, 17766-17776.

Agencies Issue Statement on Impact of BiggertWaters Act.
The Federal Deposit Insurance Corporation (FDIC), Board
of Governors of the Federal Reserve System (FRB), Farm
Credit Administration (FCA) and the National Credit Union
Administration (NCUA) (collectively, the Agencies) have
issued an interagency statement on the impact of BiggertWaters Act to inform financial institutions about revisions
to the Flood Disaster Protection Act. The interagency
guidance also provides information regarding the impact of
the Biggert-Waters Act on the Agencies’ proposed
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SPECIAL FOCUS
Selected CFPB Rulemakings
Notice No. 2013-5
The Bureau of Consumer Financial Protection (CFPB)
recently published several rules, including: (1) a final rule to
clarify the Regulation Z escrows rule; (2) a final rule to
amend the Regulation E requirements for remittance
transfers; (3) a final rule to repeal the requirement that a
credit card applicant who is over the age of 21 have an
independent ability to repay amounts extended; and (4) a
proposed rule to delay the June 1, 2013 effective date of the
prohibition of financing single premium credit insurance in
connection with certain dwelling-secured loans. This article
provides a brief overview of each rulemaking.
Amendments to 2013 Escrows Final Rule under
Regulation Z
The April 2013 edition of WBA Compliance Journal
discussed a final rule issued by CFPB in January 2013
concerning new escrow requirements (2013 Escrows Final
Rule). This rule amended Regulation Z, which implements
the Truth in Lending Act (TILA).
Among other things, the 2013 Escrows Final Rule
lengthened the time for which a mandatory escrow account
must be established and maintained for a higher-priced
mortgage loan (HPML) secured by a first lien on the
consumer’s principal dwelling. The 2013 Escrows Final
Rule also established an exemption from the escrow
requirement for certain creditors that operate predominantly
in “rural” or “underserved” areas.
On April 18, 2013, CFPB issued a proposed rule intended to
clarify certain provisions of the 2013 Escrows Final Rule.
Then, on May 16, 2013, CFPB issued a final rule (May
2013 Rule) containing clarifying and technical amendments

to the 2013 Escrows Final Rule. These amendments are
meant to clarify the determination method for the “rural”
and “underserved” designations, and keep in place certain
existing protections for HPMLs until similar provisions in
several other Dodd-Frank Act final rules take effect in
January 2014. These other rules include provisions in: (1)
the ability to repay/qualified mortgage rule; (2) the highcost mortgage rule; and (3) the interagency appraisal rule,
all of which were issued in January 2013.
Methodology for Rural or Underserved Determination and
The List
The May 2013 Rule clarifies how a county’s “rural” and
“underserved” status may be determined based on currently
applicable Urban Influence Codes (UICs) established by the
United States Department of Agriculture, Economic
Research Service (USDA-ERS) (for “rural”) or based on
Home Mortgage Disclosure Act (HMDA) data (for
“underserved”) and provides illustrations to facilitate
compliance.
It is important to note that in conjunction with the May 2013
Rule, CFPB has posted on its website a final list of rural and
underserved counties, for use with mortgages consummated
from June 1, 2013, through December 31, 2013. The final
list is identical to the preliminary list posted on CFPB’s
website on March 12, 2013. Creditors may rely as a safe
harbor on the list of counties published by CFPB to
determine whether a county qualifies as “rural” or
“underserved” for a particular calendar year. CFPB also
noted it will post the list for use in 2014 when the relevant
data becomes available.
Restoration of Certain Regulation Z Provisions Pertaining
to HPMLs
The May 2013 Rule also restores certain existing
Regulation Z requirements related to the consumer’s ability
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to repay and prepayment penalties for HPMLs that were
erroneously removed in the 2013 Escrows Final Rule. The
scope of these protections will be expanded under various
Dodd-Frank Act rules to apply to most mortgage
transactions, rather than just HPMLs, in January 2014.
CFPB explained that due to this future expansion, the 2013
Escrows Final Rule removed the regulatory text providing
these protections solely to HPMLs. However, the 2013
Escrows Final Rule takes effect on June 1, 2013, whereas
the new ability-to-repay and prepayment penalty provisions
under other Dodd-Frank Act rules do not take effect until
January 10, 2014. Thus, to prevent any interruption in
applicable protections, the May 2013 Rule establishes a
temporary provision to ensure the protections are restored
and remain in place for HPMLs until the expanded
provisions take effect in January 2014.
Effective Dates
The May 2013 Rule is effective June 1, 2013, except that
provisions restoring protections for HPMLs will be effective
from June 1, 2013 through January 9, 2014.
Remittance Transfer Requirements under Regulation E
On February 7, 2012, CFPB issued a final rule to amend
Regulation E, which implements the Electronic Fund
Transfer Act, to implement Dodd-Frank Act mandated
requirements for remittance transfers. The February 2012
final rule was amended by subsequent final rules issued on
July 10, 2012 and August 20, 2012. The effective date for
the 2012 final rules was February 7, 2013, but the effective
date was delayed by a final rule issued by CFPB on January
29, 2013. On April 30, 2013, CFPB issued another final rule
(2013 final rule) to further amend the Regulation E
requirements for remittance transfers.
The 2013 final rule affects three main components of the
requirements for remittance transfers. First, the 2013 final
rule makes optional the disclosure of taxes collected by
parties other than the remittance transfer provider. Second,
it makes optional the disclosure of fees imposed by third
parties with which the provider has no relationship, and
instead requires a disclaimer that other fees and taxes may
apply. Third, the 2013 final rule revises the definition of

“error” to exclude instances where the sender provides an
incorrect account number or recipient institution identifier.
Optional Disclosure of Foreign Taxes and Third Party Fees
Within the 2013 final rule, CFPB explains that requiring the
disclosure of taxes that are collected by parties other than
the remittance transfer provider (foreign taxes) may have
discouraged transfers to jurisdictions where gaining access
to the required information would have been difficult or
impossible. In addition, the cost to providers in obtaining
the necessary information may have exceeded the benefit to
consumers, as the foreign taxes would likely apply to any
transfer sent to the particular country and would therefore
not aid the consumer in comparison shopping.
The 2013 final rule creates the term “non-covered thirdparty fees,” which is defined as any fee imposed by the
designated recipient’s institution for receiving a remittance
transfer into an account, except if the designated recipient’s
institution acts as an agent of the remittance transfer
provider. Disclosure of non-covered third-party fees is
optional under the 2013 final rule. If the recipient institution
is an agent of the remittance transfer provider or has a direct
relationship with the provider, such as an intermediary
institution that is the provider’s correspondent bank, the fees
imposed are considered “covered third-party fees” and must
be disclosed to the sender.
In lieu of the disclosure of foreign taxes and non-covered
third-party fees, the provider must include a disclaimer to
alert the sender that other fees and taxes may reduce the
amount received by the designated recipient of the transfer.
The disclaimer must be clear and conspicuous, and in close
proximity to the information regarding the amount to be
received. The model forms provided in Appendix A to
Regulation E have been revised to include sample language
for the disclaimer. If the provider is aware that no taxes or
non-covered third-party fees will be assessed on the
transfer, the disclaimer may not be included on the
disclosures for the transfer.
To encourage the optional disclosure of non-covered thirdparty fees and foreign taxes, the 2013 final rule affords
flexibility in disclosing the information. Providers may
estimate the amounts using “reasonable sources of
information,” such as fee schedules received from recipient
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institutions, surveys of recipient institution fees in the same
country or region as the recipient institution, information
provided by regulatory or taxing authorities, or
commercially or publicly available databases. While the
provider may choose to include amounts of non-covered
third-party fees and foreign taxes in the disclosures, such
amounts must not, under any circumstance, be included in
the calculation of the amount the designated recipient will
receive. In addition, a discrepancy between the disclosed
amount to be received by the designated recipient and the
amount actually received due to the application of noncovered third-party fees or foreign taxes no longer meets the
definition of “error.”
Incorrect Information Provided by Sender
Under the 2012 final rules, a remittance transfer provider
could have been liable for the amount of a transfer if it was
not received by the designated recipient, even if the transfer
was not properly received due to incorrect information
provided by the sender. The 2013 final rule amends the
definition of “error” to exclude instances where the sender
provides an incorrect account number or recipient institution
identifier. The commentary clarifies that the terms account
number and recipient institution identifier refer to
alphanumerical account or institution identifiers other than
names or addresses, such as account numbers, routing
numbers, or other similar account or institution identifiers.
If a sender provides an incorrect account number or
recipient institution identifier, the remittance transfer
provider may avoid liability for the amount of the transfer if
the incorrect information results in a mis-deposit of the
funds and five other conditions are met. First, the provider
must demonstrate that the sender provided an incorrect
account number or recipient institution identifier. Second,
the provider must have used reasonably available means to
verify the recipient institution identifier before the transfer
was sent. Reasonably available means may include
accessing a directory of Business Identifier Codes to
confirm that the code provided by the sender matches the
institution name provided by the sender. Third, the provider
must have provided notice to the sender before the sender
authorized the transfer that an incorrect account number or
recipient institution identifier could result in the
misdirection of the funds and that the sender could lose the
funds. Fourth, the provider must demonstrate that the funds
were deposited into the wrong account. Finally, the provider
must use reasonably available means to attempt to recover
the funds for the sender. The final rule does not mandate
specific methods that a provider must use to attempt to
recover the funds, as the circumstances surrounding
individual transfers can vary greatly, and a method that may
be considered reasonable for one transfer may be
unreasonable for another. The commentary provides
examples of reasonable efforts to recover the funds,
including promptly calling or otherwise contacting the

institution that received the transfer to request that the
amount be returned.
If an error, as defined by the rule, occurs due to incorrect or
insufficient information provided by the sender (other than
an incorrect account number or recipient institution
identifier), the appropriate remedy is a refund of the transfer
amount within three business days of the provider’s
confirmation of the error. The 2013 final rule allows for the
amount of third party fees or taxes that were imposed in
connection with the transfer to be deducted from the amount
of the refund to the sender, provided that the amounts will
not be refunded to the provider, and to the extent that such
refunds are not prohibited by law. In lieu of a refund, the
sender may request that the provider resend the funds, if the
request is made after the refund amount has been calculated
but before the refund has been processed. Such a transaction
is treated as a new transfer subject to all of the remittance
transfer disclosure requirements imposed by Regulation E.
Amended Effective Date
The 2013 final rule provides that the Regulation E
requirements for remittance transfers become effective
October 28, 2013.
Independent Ability to Repay Credit Card Debt under
Regulation Z
On May 3, 2013 CFPB issued a final rule to amend the
requirements applicable to credit card issuers in considering
applicants’ ability to make required payments under the
terms of the credit card account. The Credit Card
Accountability Responsibility and Disclosure Act of 2009
(Credit Card Act) amended TILA to prohibit credit card
issuers from opening a credit card account or increasing a
line of credit for any consumer unless the issuer considers
the consumer’s ability to make the required payments under
the terms of the account. The Credit Card Act also
established special requirements for consumers under the
age of 21. CFPB issued the final rule to amend Regulation
Z, which implements TILA, to address concerns that the
previous statutory framework unduly limited the ability of
consumers, particularly those who do not work outside the
home, to obtain credit.
The final rule removes references to an “independent”
ability to pay standard in section 1026.51(a) of Regulation
Z, which applies to consumers over the age of 21, and
allows credit card issuers to consider income and assets to
which an applicant over the age of 21 has a reasonable
expectation of access. The final rule maintains the
independent ability to pay requirement for consumers under
the age of 21 outlined in section 1026.51(b) of Regulation
Z. The final rule also provides a safe harbor that compliance
with the independent ability to pay requirements for
consumers under age 21 does not violate the Regulation B
prohibition against age-based discrimination.
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Removal of “Independent” Ability to Pay Standard for
Consumers over Age 21

may be considered the applicant’s current or reasonably
expected income or assets.

The Credit Card Act added section 150 to TILA to prohibit
credit card issuers from opening a credit card account or
increasing a credit limit without considering the consumer’s
ability to make the required payments. The text of section
150 does not reference an independent ability to pay
standard. The Credit Card Act also added TILA section 127
(c)(8) which provides that a credit card may not be issued to
a consumer under the age of 21 who does not have an
independent ability to make the required payments on the
account, unless the consumer’s application contains the
signature of a “cosigner” or joint applicant who is at least 21
and has means to repay debts incurred in connection with
the account. While TILA maintains this distinction
depending on the consumer’s age, a final rule issued by the
Board of Governors of the Federal Reserve on March 18,
2011 applied the independent ability to pay standard to all
consumers, regardless of age. To address any unintended
adverse impact on the ability of individuals over the age of
21 to obtain credit, including those who do not work outside
the home, CFPB issued the final rule to remove the
independent ability to pay standard for consumers over the
age of 21.

Rules Affecting Young Consumers

Income or Assets to which Consumer has a Reasonable
Expectation of Access
The final rule retains the requirement that card issuers
establish reasonable written policies and procedures to
consider the consumer’s ability to make the required
minimum payments under the terms of the account based on
the consumer’s income or assets and current obligations.
The final rule provides that within such policies and
procedures, issuers may, but are not required to, include
consideration of any income or assets to which a consumer
over the age of 21 has a reasonable expectation of access.
The final rule amends the commentary to section 1026.51(a)
of Regulation Z to identify when a consumer has a
reasonable expectation of access to income or assets of
another person. For example, if a non-applicant’s salary is
deposited regularly into a joint account shared with the
applicant, a card issuer is permitted to consider the amount
of the non-applicant’s income that is regularly deposited
into the account to be the applicant’s current or reasonably
expected income. Similarly, if a non-applicant’s income is
deposited into an account to which the applicant does not
have access, but the non-applicant regularly transfers a
portion of that income into an account owned by the
applicant, a card issuer may consider the amount that is
regularly transferred into the applicant’s account to be the
applicant’s current or reasonably expected income. If a
federal or state law grants the applicant an ownership
interest in the income or assets of another person, such as
the Wisconsin Marital Property Act, such income or assets

As outlined above, section 1026.51(b) of Regulation Z
prohibits a credit card issuer from opening an account for a
consumer under the age of 21 unless the consumer has the
independent ability to make the required payments under
the terms of the account, or the consumer’s application
includes the signature of a “cosigner,” guarantor, or joint
applicant who is at least 21 years old and has the ability to
make the required payments on the account. The final rule
issued by CFPB retains this requirement, and provides that a
card issuer may consider the reasonably expected income or
assets of an applicant who is under age 21, but may not
consider income or assets to which a consumer under the
age of 21 only has a reasonable expectation of access. For
those persons over the age of 21, the credit card issuer may
consider income and assets to which the person has a
reasonable expectation of access.
For credit card accounts opened for consumers under the
age of 21, the credit card issuer may not increase the credit
limit on the account before the consumer reaches the age of
21 unless, at the time of the contemplated increase, the
consumer has an independent ability to make the required
payments on the increased limit or a “cosigner,” guarantor,
or joint applicant who is at least 21 years old and has the
ability to make the required payments on the account agrees
in writing to assume liability for any debt incurred on the
account. If a “cosigner,” guarantor or joint applicant who is
at least 21 years old agreed at the time the credit card
account was opened to assume liability for any debt on the
account, the credit limit on the account must not be
increased before the consumer reaches the age of 21 unless
the “cosigner,” guarantor, or joint accountholder agrees in
writing to assume liability on the increased limit.
Safe Harbor from Age Discrimination Claims
The final rule amends the commentary to section 1026.51(b)
of Regulation Z to clarify that a card issuer would not
violate Regulation B by virtue of its compliance with the
independent ability to pay requirements for consumers
under the age of 21.
Effective Date
The final rule became effective upon its publication in the
Federal Register, on May 3, 2013. Credit card issuers are
required to comply with the final rule no later than
November 3, 2013, but may choose to comply with the
final rule as of May 3, 2013.
Delayed Effective Date for Prohibition on Financing
Single-Premium Credit Insurance
The final rule regarding Loan Originator Compensation
under TILA issued by CFPB on January 20, 2013 created
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section 1026.36(i) of Regulation Z, which prohibits the
financing of single-premium credit insurance in connection
with certain consumer credit transactions secured by
dwellings. The final rule provided an effective date of June
1, 2013 for the prohibition. On May 7, 2013, CFPB issued a
proposed rule to temporarily delay the effective date of the
prohibition. Comments on the proposed rule must be
submitted by May 25, 2013; CFPB will then presumably
issue a final rule to temporarily delay the effective date.

CFPB issued a final rule on the Regulation Z escrows rule
to clarify the methodology used in determining counties
which are “rural” or “underserved,” and to restore certain
existing protections for HPMLs. The May 2013 Rule may
be found at: http://files.consumerfinance.gov/
f/201305_cfpb_Escrows-Clarifications-final-rule.pdf, and
the 2013 final list of rural or underserved counties may be
found at: http://www.consumerfinance.gov/blog/final-listof-rural-and-or-underserved-counties-for-use-in-2013/.

The final rule issued January 20, 2013 prohibits creditors
from financing any premiums or fees for credit insurance in
connection with any closed-end consumer credit transaction
secured by a dwelling or with any extension of credit under
an open-end consumer credit plan secured by the
consumer’s principal dwelling. The prohibition applies to
credit life, credit disability, credit unemployment, credit
property insurance, and other similar products, but does not
apply to credit insurance for which premiums or fees are
calculated and paid in full on a monthly basis. The
prohibition also does not apply to credit unemployment
insurance for which the premiums are reasonable, the
creditor receives no compensation, and the premiums are
paid pursuant to a separate insurance contract and are not
paid to the creditor’s affiliate.

Second, CFPB also issued a final rule amending the
remittance transfer requirements imposed by Regulation E
which makes optional the disclosure of taxes collected by
parties other than the remittance transfer provider, as well as
fees imposed by third parties with which the provider does
not have a direct relationship. The final rule amending
Regulation E may be found at: http://www.gpo.gov/fdsys/
pkg/FR-2013-05-22/pdf/2013-10604.pdf. For further
information regarding the requirements for remittance
transfers, please see the March 2012 and September 2012
editions of WBA Compliance Journal.

The temporary delay will allow CFPB to clarify the
prohibition’s applicability to transactions other than those in
which a lump sum premium is added to the loan amount at
closing. According to the proposed rule issued May 7, 2013,
CFPB intends to issue a proposal in June 2013 regarding the
applicability of the prohibition to transactions in which
credit insurance premiums are charged periodically, and to
propose a new effective date for the prohibition.

Third, CFPB issued a final rule to amend the requirements
regarding consideration of a credit card applicant’s ability to
repay amounts extended under the credit card account. The
final rule may be found at: www.gpo.gov/fdsys/pkg/FR2013-05-03/pdf/2013-10429.pdf.
Fourth, CFPB issued a proposed rule to temporarily delay
the prohibition of financing single-premium credit insurance
in connection with certain dwelling-secured loans. The
proposed rule may be found at: www.gpo.gov/fdsys/pkg/
FR-2013-05-10/pdf/2013-11223.pdf.
Finally, creditors can expect CFPB to continue to issue
additional clarifying rules on various mortgage reform rules
in the coming months.

Conclusion
CFPB has been very busy issuing numerous final and
proposed rules to clarify rules it has previously issued. First,

REGULATORY SPOTLIGHT
Agencies Issue Proposed Rules on Deposit
Advance Products.
• The Federal Deposit Insurance Corporation (FDIC) has
proposed supervisory guidance regarding deposit advance
products. The proposed guidance details the principles
that FDIC expects FDIC-supervised financial institutions
to follow in connection with any deposit advance product
to address potential reputational, compliance, legal and
credit risks. FDIC expects institutions to apply the
principles set forth in the guidance to any deposit advance

product they offer. Comments are due 05/30/2013. Copies
of the proposed guidance may be obtained from WBA or
viewed at: http://www.gpo.gov/fdsys/pkg/FR-2013-0430/pdf/2013-10101.pdf. Federal Register, Vol. 78, No.
83, 04/30/2013, 25268-25273.
• The Office of the Comptroller of the Currency (OCC) has
proposed guidance on safe and sound banking practices
and consumer protection in connection with deposit
advance products. OCC has also withdrawn its previously
proposed guidance on Deposit-Related Consumer Credit
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Read ."~pecial Focus" for a time-sensitive article regarding a final rule amending an interim rule on garnishment of accounts
contaimng federal benefit payments. Next, read "Regulatory Spotlight" for numerous CFPB regulations. Finally turn to
"Compliance Notes" for an item on a new Freddie Mac "Low Volume" fee and WBA's letter objecting to such fee.•

SPECIAL FOCUS
Final Garnishment of Accounts Containing
Federal Benefit Payments Rule
Notice 2013-6
After much waiting, the Department of Treasury, Social
Security Administration, Department of Veteran Affairs
Railroad Retirement Board, and Office of Personnel
'
Management (collectively, the Agencies) have finally
published a final rule to implement statutory restrictions and
protections on garnishment of certain federal benefit
payments.
The rule establishes procedures that financial institutions
must follow when they receive a garnishment order against
an account holder who receives certain types of federal
benefit payments by direct deposit. The rule requires
financial institutions that receive such a garnishment order
to determine the sum of such federal benefit payments
deposited to the account during a two-month "lookback"
period, and to ensure that the account holder has access to
an amount equal to that sum or to the current balance of the
account, whichever is lower.
The final rule, effective June 28, 2013, amends select
portions of the Agencies' previously issued February 2011
interim rule (interim rule). This article outlines the
amendments made to the interim rule and supplements the
previously published article on the topic as found in the
March 2011 WEA Compliance Journal.

Revised Definitions
The final rule revises three definitions which will impact
fin~cial institutions' existing procedures when receiving a
garnishment order. Those revised definitions, and the
Agencies' rationale for the revisions, are outlined below.

I

Benefit payment means a federal benefit payment referred to
in section 212.2(b) of the rule paid by direct deposit to an
account with the character "XX" encoded in positions 54
and 55 of the Company Entry Description field and the
number "2" encoded in the Originator Status Code field of
the Batch Header Record of the direct deposit entry.
The Agencies added the "2" code because of the possibility
that payments other than federal payments could contain an
"XX" encoded in positions 54 and 55. The additional code
will further assist financial institutions in identifying
protected federal payments.
Garnishment order or order means a writ order notice
summons, judgment, levy or similar writt~n ins~ction'
issued by a court, a state or state agency, a municipality or
municipal corporation, or a state child support enforcement
agency, including a lien arising by operation oflaw for
overdue child support or an order to freeze the assets in an
account, to effect a garnishment against a debtor.

Since the Agencies have broadened the definition of
"garnishment order" to now include orders and levies issued
by a state or state agency or municipality, this means that
state-issued levies, such as Wisconsin's Department of
Revenue (DOR) tax levies and Department of Workforce
Development (DWD) unemployment levies, to name a few
examples, are potentially impacted by the final rule. This
was not the case under the interim rule.
Protected amount means the lesser of: (1) the sum of all
benefit payments posted to an account between the close of
business on the beginning date of the lookback period and
the open of business on the ending date of the lookback
period; or (2) the balance in an account when the account
review is performed.
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The Agencies amended the definition of ''protected amount"
to provide that the relevant account balance is the account
balance when the account review is performed so that the
balance will include intraday items such as A TM or cash
withdrawals. From an operational perspective, this is a
helpful revision to the interim rule. For example, if$1,000
in protected funds were deposited during the lookback
period, and the account balance was $600 at the open of
business on the date of the account review, then the
protected amount would be $600. If, however, the account
review is performed in the afternoon, and all of the $600
had been withdrawn by the time the account review was
performed, then the financial institution would be in the
position of establishing and providing access to a $600
protected amount for an account containing no funds. To
address this incongruity, the Agencies amended the interim
rule to provide that the relevant account balance is the
account balance when the account review is performed.
Thus, in the latter example under the final rule, there would
be no protected amount.
The final rule also clarified that financial institutions should
not use the Regulation CC available funds balance, but
should be aware that the requirement to provide access to
the protected amount is subject to the usual restrictions on
funds availability under Regulation CC. Also, the Agencies
do not intend that any line of credit associated with the
account be considered as part of the "account balance" for
the purpose of determining a protected amount.
Revised Notice Requirement
The final rule provides that financial institutions must send
notice to the account holder where: (1) a benefit agency has
deposited a benefit payment into an account during the
lookback period; (2) the balance in the account on the date
of account review was above zero dollars and the financial
institution has established a protected amount; and (3) there
are funds in the account in excess of the protected amount.
Thus, the final rule revises the interim rule to require a
notice to an account holder only in cases where there are
funds in the account in excess of the protected amount. The
Agencies made this change as they agreed with commenters
to the interim rule that a requirement to send a notice to an

account holder in cases where there are no funds in excess
of the protected amount may be of little benefit, and is
likely to result in unnecessary confusion for some account
holders.
The final rule also clarifies that it is acceptable for financial
institutions to: mail the notice to the address ofrecord;
deliver the notice to all account holders of a joint account;
and deliver the notice by any method agreed to between the
financial institution and the account holder-as the rule
does not specify the means of delivery of the notice. This
could include electronic delivery.
Revised Garnishment Fee Provision
The final rule retains the prohibition set forth under the
interim rule in which financial institutions cannot charge or
collect a garnishment fee against a protected amount.
However, the final rule revises the interim rule to permit the
institution to charge or collect a garnishment fee up to five
business days after the account review if funds other than a
benefit payment are deposited to the account-provided that
the fee does not exceed the amount of the non-benefit
deposited funds.
While the Agencies' final rule provides for up to a five-day
delay for the collection of a charge to the account holder for
a garnishment fee, it is recommended that financial
institutions first discuss such a procedure with their own
legal counsel before implementing this provision of the
Agencies' final rule.
Resources
Financial institutions should review current garnishment
procedures and make revisions where necessary. As the
Agencies have only revised select portions of the interim
rule, institutions must consider both the interim and final
rules in the review process. Those rules may be found at the
following links, respectively: http://www.gpo.gov/fdsys/
pkg/FR-2011-02-23/pdf/2011-3782.pdf and http://
www.gpo.gov/fdsys/pkg/FR-2013-05-29/pdf/201312567 .pdf. WBA Education will be hosting a telephone
webinar on the topic July 30, 2013. Please see the education
section on WBA's website for more information.•
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Read "Special Focus" for an article regarding CFPB's rules on the ability to repay and qualified mortgages. Next, check
"Judicial Spotlight" for a Wisconsin Supreme Court case concerning guarantors. Then turn to "Regulatory Spotlight" for
numerous CFPB items. Finally, read "Compliance Notes" for FAQs on the new Treasury garnishment rule.•

SPECIAL FOCUS
Ability to Repay/Qualified Mortgage
Requirements under Regulation Z
Notice No. 2013-7
Among the various mortgage-related final rules issued by
the Consumer Financial Protection Bureau (CFPB) in
January 2013 is the final rule outlining Ability to Repay and
Qualified Mortgage Standards under the Truth in Lending
Act. The rule requires a creditor to make a reasonable, good
faith determination, before consummating a mortgage loan,
that the consumer has a reasonable ability to repay the loan
according to its terms. Creditors may comply with the rule
by following the general ability to repay standard, which
requires consideration of specified factors in the
underwriting process, or by originating a "qualified
mortgage" (QM), which provides the creditor with either a
safe harbor or rebuttable presumption of compliance. The
effective date for the final rule is January 10, 2014.
This article is intended to provide an overview of the
Ability to Repay/Qualified Mortgage final rule, as well as
subsequent final rules issued to amend the initial final rule,
but does not address every aspect of the rules.

Scope
The Ability to Repay/Qualified Mortgage final rule applies
to nearly all closed-end consumer credit transactions
secured by dwellings. Loans secured by residential
structures containing one to four units are covered,
including condominiums and co-ops. Loans secured by
subordinate liens, as well as loans secured by dwellings that
are not primary residences, are subject to the rule.
The rule does not apply to a loan secured by a consumer's
interest in a timeshare, a reverse mortgage loan, a temporary
or bridge loan with a term of twelve months or less, or the
construction phase of twelve months or less within a
construction-to-permanent loan. The rule also does not

I

apply to open-end credit plans, such as HELOCs, or to loans
secured by vacant land.
Certain non-profit and community-based lenders are
exempted from the rule's requirements. Such creditors may
make no more than 200 loans per year and must lend only to
low- and moderate-income consumers. Mortgage loans
made through a housing finance agency or certain
homeownership stabilization or foreclosure prevention
programs are also exempt.
In order to provide creditors additional flexibility in serving
their current mortgage loan customers, when a creditor
refinances a current mortgage loan customer from a "nonstandard mortgage" to a "standard mortgage", the resulting
loan is not subject to the ability to repay rule. A "nonstandard mortgage" is an adjustable-rate mortgage (ARM)
loan, an interest-only loan, or a negative amortization loan.
To be a "standard mortgage" and fall within this exception,
the refinanced loan must meet several requirements: (1) the
consumer's principal balance may not increase; (2) the
consumer's monthly payment must decrease by at least
10%; (3) the loan may not include negative amortization,
interest-only payments, or a balloon payment; (4) the loan
term may not exceed 40 years; (5) the interest rate must be
fixed for at least the first five years of the loan; and (6) the
total points and fees payable in connection with the loan
may not exceed specified amounts, as discussed below. To
qualify for this exception, the consumer must have made no
more than one payment over 30 days late in the preceding
twelve months, and no late payments within the preceding
six months. The consumer's written application to refinance
into a standard mortgage must be received by the creditor
no later than two months after the non-standard mortgage
has "recast", meaning when the time period for introductory
fixed rate payments on an ARM loan ends, or when the time
period for interest-only or negative amortization payments
ends. The creditor must consider whether extending the
standard mortgage loan will likely prevent the consumer
from defaulting on the non-standard mortgage loan once the
loan is recast. Finally, the consumer must use the proceeds
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to pay off the original mortgage and for closing and
settlement charges; the consumer may not complete a "cashout refinance."

Ability to Repay Standard and Requirements
The final rule requires a creditor to make a reasonable and
good faith determination at or before consummation that the
consumer will have a reasonable ability to repay the loan
according to its terms. The general ability to repay standard
requires that a creditor consider and verify the following
eight specific factors when underwriting an application for a
covered transaction:
1.

2.

3.
4.

5.

6.
7.

8.

the consumer's current or reasonably expected income
or assets, other than the value of the dwelling and any
real property attached to the dwelling that will secure
the loan;
the consumer's current employment status, if the
creditor relies on income from the consumer's
employment in determining repayment ability;
the consumer's monthly payment on the covered
transaction;
the consumer's monthly payment on any simultaneous
loan that creditor knows or has reason to know will be
made;
the consumer's monthly payment on mortgage-related
obligations, such as property taxes and insurance
required by the creditor, as well as other costs related to
the property, such as homeowners association fees;
the consumer's current debt, alimony, and child support
obligations;
the consumer's monthly debt-to-income ratio or
residual income calculated using the total of all
monthly mortgage and non-mortgage obligations, as a
ratio of the consumer's gross monthly income; and
the consumer's credit history.

With respect to the consumer's income, a creditor may
consider: (1) earned income, such as wages or salary; (2)
unearned income, such as interest and dividends; and (3)
other regular payments to the consumer, such as alimony,
child support, or government benefits. Earned income is not
required to be salaried or from full-time employment to be

considered; creditors may consider part-time, seasonal,
military and bonus income as well.
Creditors must calculate monthly payments by assuming the
loan is repaid in substantially equal monthly payments
during its term. To be substantially equal, no two monthly
payments may vary by more than one percent. For loans
paid quarterly or annually, payment amounts must be
converted to monthly figures when determining the
consumer's ability to repay. The monthly payment for an
ARM loan must be calculated using either the fully indexed
rate or introductory rate, whichever is higher. Special
monthly payment calculation rules apply to loans with
balloon payments, interest-only payments, or negative
amortization, as discussed below.
For a balloon loan, the monthly payment calculation method
depends on whether the loan is a higher-priced loan. Under
the general ability to repay standard, higher-priced loans are
defined as those having an annual percentage rate (APR)
that exceeds the Average Prime Offer Rate (APOR) for a
comparable transaction by 1.5% or more for first lien loans,
and by 3.5% or more for subordinate lien loans. For higherpriced balloon loans, the creditor must use the maximum
payment in the payment schedule, including any balloon
payment. For balloon loans that are not higher-priced, the
creditor must use the maximum payment scheduled during
the first five years after the first regular periodic payment
comes due.
For interest-only loans, the greater of the fully-indexed or
introductory rate must be used, and the creditor must base
its calculations on equal monthly payments of principal and
interest that will repay the outstanding loan amount on the
date the loan recasts over the remaining term.
For negative amortization loans, the creditor must calculate
the maximum loan amount, including the potential
additional principal, assuming the consumer will make the
minimum required payments until the date the loan recasts.
The greater of the fully-indexed or introductory rate must be
used, and the creditor must base its calculations on equal
monthly payments of principal and interest that will repay
the maximum loan amount on the date the loan recasts over
the remaining term.
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Verification ofInformation
The information considered by the creditor in making the
ability to repay determination must be verified using
reasonably reliable third party records. The term "third party
record" is defined as a record prepared or reviewed by an
appropriate person other than the consumer, the creditor, or
the mortgage broker; a copy of a tax return filed with the
IRS or a state taxing authority; a record the creditor
maintains for an account belonging to the consumer that is
held by the creditor; or, if the consumer is an employee of
the creditor or mortgage broker, a document or other record
maintained by the creditor or mortgage broker regarding the
consumer's employment status or employment income.
Creditors generally may not rely on consumers' verbal
statements regarding income. A creditor may verify an
applicant's income through a phone call to the applicant's
employer if the creditor maintains a record of the
information received during the phone call. If, in the
creditor's reasonable judgment, the consumer has more
income than is needed to repay the loan, the creditor is not
required to verify the extra income. For example, if a
consumer has both a full-time job and a part-time job, and
the creditor determines that the consumer's income from the
full-time job is sufficient to repay the loan, the creditor need
not verify income from the consumer's part-time job.
The consumer's credit report may be used to verify the
consumer's debt obligations; a creditor is not required to
obtain individual statements for each of the debts. In the
event a consumer lists a debt on the credit application which
does not appear on the consumer's credit report, the creditor
may rely on the consumer's statement regarding the
existence and amount of the debt without further
verification. Debts paid in full at or before consummation of
the loan should not be considered in the ability to repay
determination.
Ability to Repay Determination
The ability to repay standard requires the creditor to
consider the applicant's debt-to-income (DTI) ratio or
residual income, but does not mandate a specified DTI ratio
or residual income threshold. The rule also does not dictate
a specific underwriting model; creditors are not prohibited
from employing their own underwriting standards or
considering factors in addition to those required by the rule.
Creditors should review their current underwriting policies
and procedures to ensure they reflect the creditor's
consideration of each of the eight required factors within the
ability to repay determination.
The official commentary to Regulation Z, which
implements the Truth in Lending Act, provides that whether
a particular determination regarding a consumer's ability to
repay is reasonable and in good faith will depend on the
underwriting standards adopted by the creditor, and on the

facts and circumstances of the particular extension of credit.
A consumer's statement that the consumer has the ability to
repay the loan is not indicative of whether the creditor's
determination was reasonable and in good faith.
Elements which may be evidence that the determination was
reasonable and in good faith include: (1) the consumer's
demonstration of actual ability to repay the loan by having
made timely payments for a significant period of time after
consummation; (2) the creditor used underwriting standards
which have historically resulted in comparatively low rates
of delinquency or default during adverse economic
conditions; or (3) the creditor used underwriting standards
based on empirically derived, demonstrably and statistically
sound models.
Conversely, elements which may serve as evidence that the
determination was not reasonable or in good faith include:
(1) the creditor ignored evidence that its underwriting
standards were not effective in determining consumers'
repayment ability; (2) the creditor applied underwriting
standards inconsistently or used underwriting standards
different from those used in similar loans without a
reasonable justification for the variance; or (3) the consumer
defaulted early in the loan term, without having experienced
a significant financial challenge or life-altering event.
As the creditor's determination regarding ability to repay
must be made at the time of consummation of the loan, a
change in the consumer's circumstances after
consummation which could not have been reasonably
anticipated is not relevant to determining a creditor's
compliance with the rule. However, if a consumer has
trouble repaying a loan, the consumer may claim that the
creditor failed to make a reasonable, good-faith
determination of the consumer's repayment ability when the
loan was made. If the consumer prevails in court, the
creditor could be liable for up to three years of finance
charges and fees paid by the consumer, as well as the legal
fees incurred by the consumer in bringing the claim. A
three-year statute oflimitations applies to affirmative claims
brought by consumers. After the three year time frame, a
consumer could assert the claim in a defense to a
foreclosure action.
Five Categories of Qualified Mortgages
While creditors may choose to comply with the
requirements under the general ability to repay standard
outlined above in underwriting a loan, creditors also have
the option of making a "qualified mortgage" (QM) by
meeting certain separate requirements. When a creditor
extends a QM loan, the creditor is entitled to a safe harbor
or presumption of compliance with the ability to repay
requirements, providing greater legal protection in the event
the creditor's compliance with the rule is challenged.
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There are five categories of QM loans, two of which are
temporary in nature. To originate a loan that is considered a
QM, the transaction may not include certain features
deemed risky by CFPB, certain loan costs are limited, and
certain underwriting criteria must be met. QM loans that are
not higher-priced are afforded a safe harbor, where
compliance with the ability to repay requirements is
conclusively presumed. Higher-priced QMs receive a
rebuttable presumption of compliance with the
requirements, meaning that the consumer must show that
based on the information available to the creditor at
consummation of the loan, the consumer did not have
sufficient residual income to meet living expenses after
paying the mortgage loan and other debts. The rebuttable
presumption provides more legal protection to a creditor
than mere compliance under the general ability to repay
standard, but less protection than the safe harbor. Separate
thresholds are used in determining whether a loan is higherpriced under the ability to repay standard and under the QM
categories, as discussed below.
General QM
The first QM category is referred to as the "general QM".
To be deemed a general QM, the transaction must provide
for regular periodic payments that are substantially equal,
except for the effect that any interest rate change after
consummation may have on the payment in the case of an
adjustable-rate or step-rate mortgage. The transaction may
not include negative amortization, interest-only payments,
or a balloon payment, and the term of the loan may not
exceed thirty years. In addition, the total points and fees
payable in connection with the loan may not exceed
specified amounts, as discussed below.
In underwriting the loan, the creditor must consider the
monthly payment for all mortgage-related obligations, using
the maximum interest rate that may apply during the first
five years after the due date of the first periodic payment.
The consumer's income and assets, current debt, alimony
and child support obligations must be considered and
verified. The consumer's total monthly DTI ratio may not
exceed 43%, and must be calculated using the standards
provided in Appendix Q to Regulation Z.
Temporary/Government Patch QM
The second QM category applies to loans which meet
certain requirements and are eligible for purchase or
guarantee by Fannie Mae or Freddie Mac (government
sponsored entities, or GSEs), or are eligible for insurance or
guarantee by specified federal agencies. This category will
exist for a transitional period of up to seven years following
the final rule's effective date of January 10, 2014, as
outlined in further detail below.
To qualify as a QM under this category, a loan's terms and
conditions must not contain negative amortization, interest-
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only payments, a balloon payment, or a term greater than 30
years. The loan must comply with the points and fees test
discussed below. In addition, the loan must be eligible to be:
(1) purchased or guaranteed by one of the GSEs; (2) insured
by the Federal Housing Administration; (3) insured by the
U.S. Department of Housing and Urban Development; (4)
guaranteed by the U.S. Department of Veterans Affairs; (5)
guaranteed by the U.S. Department of Agriculture; or (6)
insured by the Rural Housing Service. While the loan must
be underwritten using the required guidelines of the
applicable entity and must be eligible for purchase,
guarantee or insurance, there is no requirement that the loan
actually be sold to, guaranteed by or insured by the
applicable entity to be a QM. In addition, the 43% DTI ratio
limitation does not apply to this QM category.
In determining whether a loan is eligible for purchase,
guarantee or insurance by one of the listed agencies,
creditors are not required to consider agencies' underwriting
or eligibility guidelines that are wholly unrelated to the
consumer's ability to repay, such as matters unrelated to
credit risk or the underwriting of the loan. The official
commentary to Regulation Z outlines that matters wholly
unrelated to ability to repay include: (1) requirements
related to the status of the creditor rather than the loan; (2)
requirements related to selling, securitizing or delivering the
loan; and (3) any requirement that the creditor must perform
after the consummated loan is sold, guaranteed or endorsed
for insurance, such as document custody, quality control, or
servicing.
With respect to loans eligible for purchase or guarantee by
the GSEs, this temporary QM category will expire on the
date the GSEs exit federal conservatorship or receivership,
or January 10, 2021, whichever occurs first. For loans
eligible to be insured or guaranteed by the listed federal
agencies, this QM category will expire on the effective date
of a rule issued by each respective agency pursuant to its
authority under the Truth in Lending Act to define a
qualified mortgage, or January 10, 2021, whichever occurs
first. Loans which receive QM status under this category
during the transitional period will retain QM status after the
transitional period ends. Loans consummated after the
expiration of the transitional period must meet the
requirements of another QM category to be afforded QM
status.
Balloon Loan QM by Creditors Serving Rural or
Underserved Areas
The third QM category is available only to creditors which
meet three requirements. First, more than 50% of the
creditor's consumer credit transactions secured by dwellings
("covered transactions") extended in the preceding calendar
year which were secured by first liens must have been
secured by properties located in counties designated as
either ''rural" or "underserved." CFPB maintains a list of
counties designated as either rural or underserved, which
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will be updated on an annual basis. Second, the creditor,
along with its affiliates, must have originated no more than
500 first lien covered transactions in the preceding calendar
year. Third, as of December 31 of the preceding calendar
year, the creditor must have total assets not exceeding $2
billion, a figure which will be adjusted annually for
inflation.

payment features; (3) have a term that does not exceed 30
years; and (4) meet the points and fees test, discussed
below. While the creditor must consider and verify the
consumer's DTI ratio or residual income, the 43% DTI ratio
limitation does not apply to this QM category, and the
creditor is not required to follow the procedures outlined in
Appendix Q when calculating the DTI ratio.

Creditors which meet these requirements may make a QM
loan that includes a balloon payment, provided certain other
conditions are met. The loan may not have negative
amortization or interest-only features, and the points and
fees test discussed below must be met. The loan must have a
fixed interest rate and provide for periodic payments,
excluding the balloon payment, which would fully amortize
the loan over a period of30 years or less. The term of the
loan must be at least 5 years. At consummation the loan
cannot be subject to a forward commitment, unless it will be
acquired by a creditor which is also eligible to make balloon
payment QM loans under this category.

Temporary Small Creditor Balloon Loan QM

The creditor is required to determine that the consumer will
be able to make the scheduled periodic payments under the
terms of the loan, excluding the balloon payment, together
with the monthly payments for all mortgage-related
obligations, from the consumer's current or reasonably
expected income or assets. In underwriting the loan, the
creditor must consider and verify the consumer's income or
assets and debt, alimony and child support obligations. The
creditor must also consider and verify the consumer's DTI
ratio or residual income, but the 43% DTI ratio requirement
does not apply to this QM category and the creditor is not
required to comply with the standards outlined in Appendix

Q.
A balloon payment QM sold within three years of
consummation will lose its QM status, unless it is: (1) sold
to another creditor eligible to make balloon payment QMs
under this category; (2) sold pursuant to a supervisory
action or agreement, or the instructions of a person acting as
conservator, receiver, or bankruptcy trustee; or (3)
transferred as part of a merger or acquisition of the creditor.
A balloon payment QM sold more than three years after
consummation will retain its QM status.

The fifth QM category will apply for a two year transition
period in which creditors with less than $2 billion in total
assets (a figure which will be adjusted annually for
inflation) which, together with their affiliates, originated
500 or fewer covered transactions secured by a first lien in
the preceding calendar year, may originate loans with
balloon payments and be afforded QM status. Under this
QM category, it does not matter whether the creditor
operates predominantly in rural or underserved areas.
To qualify as a QM under this category, the loan must meet
the same requirements as outlined for the third QM category
above. Namely, the loan may not have negative
amortization or interest-only features, the term of the loan
may not exceed 30 years, and the points and fees test
discussed below must be met. The loan must provide for
scheduled payments that are substantially equal, excluding
the balloon payment, which would fully amortize the loan
over a period of 30 years or less. The interest rate may not
increase over the term of the loan, and the loan's term must
be at least 5 years. The creditor is required to consider the
consumer's DTI ratio or residual income in underwriting the
loan, but the 43% DTI ratio requirement does not apply and
the calculation procedures outlined in Appendix Q are not
required.
The loan may not be subject to a forward commitment at
consummation, unless the purchaser also meets the
requirements to originate QM loans under this category. The
loan will lose its QM status if it is sold, assigned, or
otherwise transferred within the first three years after
consummation, unless the loan is sold to another creditor
which qualifies to make QM loans under this category,
transferred as required by supervisory action, or transferred
in connection with a merger or acquisition.

Small Creditor Portfolio Loan QM
The fourth QM category applies to creditors with less than
$2 billion in total assets (a figure which will be adjusted
annually for inflation) which, along with their affiliates,
originated 500 or fewer first lien covered transactions in the
preceding calendar year. QM status is afforded to certain
loans held by these creditors in portfolio for at least three
years, regardless of whether the creditor operates
predominantly in rural or underserved areas. To qualify, the
loan must: (1) provide for regular periodic payments of
principal and interest that are substantially equal; (2) not
contain negative amortization, interest-only, or balloon

This QM category applies to loans consummated on or
before January 10, 2016. QM loans originated under this
category will retain their QM status after January 10, 2016,
as long as all other requirements are met, including the
requirement that the creditor retain the loan in portfolio for
at least three years. During the two year transition period,
CFPB intends to study whether the current regulatory
definitions of ''rural" and "underserved" should be adjusted,
as well as to work with small creditors in transitioning from
balloon loans to other product types, such as ARM loans,
which may satisfy the requirements of other QM categories.
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Points and Fees Test
As mentioned above, a covered transaction may not be
considered a QM unless the total points and fees do not
exceed the limits outlined in the table below.

Loan Amount

Points and Fees Limit

$100,000 or higher

3% of the "total loan amount"

$60,000 - $99,999.99

$3,000

$20,000 - $59,999.99

5% of the "total loan amount"

$12,500 - $19,999.99

$1,000

Less than $12,500

8% of the "total loan amount"

Each of the dollar amounts will be adjusted annually for
inflation. The term "total loan amount" is defined in
Regulation Z, and it cannot be assumed that the total loan
amount is the same figure as the amount of the note. Six
categories of charges are included in the points and fees
calculation: (1) all items included in the finance charge
(with the exception of interest or time-price differential,
mortgage insurance premiums, bona fide third-party charges
not retained by the creditor, and bona fide discount points);
(2) compensation paid by the creditor to a mortgage broker
or a manufactured home retailer; (3) real estate-related fees;
(4) premiums for credit insurance, credit property insurance,
or other life, accident, health or loss-of-income insurance
where the creditor is the beneficiary; ( 5) the maximum
prepayment penalty; and ( 6) the prepayment penalty paid in
a refinance transaction. The fmal rule issued in January
2013 required compensation paid by a creditor to its loan
originator employee to be included in the points and fees
test; however, an amending final rule issued in May 2013
removed this requirement.

First Lien

Subordinate Lien

Small Creditor

APR3.5% or
more above
APOR

APR3.5%or
more above
APOR

Large Creditor

APR 1.5% or
more above
APOR

APR3.5%or
more above
APOR

Limitations on Prepayment Penalties
The final rule prohibits prepayment penalties on covered
transactions, with the exception of non-higher-priced QM
loans with either fixed or stepped interest rates. In
connection with these loans, prepayment penalties may only
apply during the first three years following consummation.
If the penalty is incurred during the first two years after
consummation, the penalty may not exceed 2% of the
outstanding loan balance. If it is incurred during the third
year following consummation, the penalty may not exceed
1% of the outstanding loan balance.
In addition, a creditor may not offer a consumer a covered
transaction which includes a prepayment penalty unless the
creditor also offers the consumer an alternative covered
transaction without a prepayment penalty. The alternative
loan must have the same type of interest rate as the loan
with the prepayment penalty, and must have the same loan
term. It must provide for regular periodic payments which
are substantially equal, it may not include negative
amortization, interest-only payments, or a balloon payment,
and the points and fees test discussed above must be met.
The creditor must have a good faith belief that the consumer
likely would qualify for the alternative loan, based on the
information known to the creditor at the time the alternative
loan is offered.

Legal Standards and Higher-Priced Loan Thresholds

Record Retention

As mentioned above, a legal safe harbor is afforded to QM
loans that are not higher-priced, while a rebuttable
presumption of compliance is afforded to higher-priced QM
loans. For QM loans secured by first liens, separate
thresholds are used for determining whether a loan is higher
-priced for small creditors and larger creditors, as CFPB
recognizes that small creditors often charge higher interest
rates and fees than those charged by larger creditors, for
reasons including a higher cost of funds. The various
thresholds are outlined in the table below. For purposes of
the table, a "small creditor" is a creditor with less than $2
billion in total assets which, together with its affiliates,
originated 500 or fewer first lien covered transactions in the
preceding calendar year. In determining whether a loan is
higher-priced, the creditor must compare the APR as of the
date the interest rate is set to the APOR for a comparable
transaction. To calculate whether a loan is higher-priced,
creditors may use the rate-spread calculators and other
guidance available online at: www.ffiec.gov/ratespread.

Creditors are required to retain evidence of compliance with
the ability to repay requirements for a minimum of three
years following consummation of the loan. For many
reasons, creditors may choose to keep such records for a
longer period of time. For example, the creditor's
compliance with the requirements may be questioned in a
compliance exam occurring more than three years after
consummation of the loan. Also, while an affirmative claim
brought by a consumer must begin within three years of
consummation of the loan, the consumer may assert that the
creditor failed to comply with the ability to repay
requirements as a defense to a foreclosure action.
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Creditors are not required to retain hard copies of
documentation used in underwriting loans, but must be able
to accurately reproduce those records. For example, if a
creditor uses a consumer's W-2 form to verify income, the
creditor must be able to reproduce the W-2 form, and not
merely the information that was contained in the form.
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Conclusion
CFPB has issued a final rule requiring that a creditor make a
reasonable, good faith determination before consummating
a mortgage loan that the consumer has a reasonable ability
to repay the loan according to its terms. Creditors may
comply with the rule by meeting the general ability to repay
standard, which requires consideration and verification of
eight specified factors in underwriting the loan.
Alternatively, a creditor may originate a "qualified
mortgage" by meeting separate requirements, which will
provide the creditor with greater legal protection and
certainty. The rule creates five categories of qualified
mortgages, two of which are temporary in nature. The final
rule becomes effective January 10, 2014.
CFPB has also issued proposed rules to clarify various
provisions of the Ability to Repay/Qualified Mortgage rule,
including the use of GSE and federal agency eligibility
requirements in determining QM status; the determination
of debt and income for purposes of originating QM loans;
and which compensation paid to retailers of manufactured
homes and their employees is counted within the points and
fees test. WBA anticipates that CFPB may issue additional
proposed rules to amend and clarify the final rule's
requirements prior to the rule's effective date.

Each of the final and proposed rules, the list of counties
designated as "rural" or ''underserved", and various
compliance aids created by CFPB may be found at CFPB's
Regulatory Implementation web page:
www.consumerfinance.gov/regulator_y-implementation/.
To assist members in their compliance efforts, WBA has
launched a complimentary call program in partnership with
the Boardman & Clark LLP law firm to answer members'
questions regarding CFPB's mortgage-related rulemakings.
The program is available exclusively to WBA members, and
will run through the effective date of the Ability to Repay/
Qualified Mortgage rule. Questions beyond the scope of the
program, such as requests to draft documents or confer with
a bank's board of directors, would require establishment of
a lawyer-client relationship with the firm and would result
in fees for the additional service. To take advantage of this
program, submit questions to WBA's Jennifer Torbeck at
608-441-1244, Heather MacK.innon at 608-441-1246, or
Kris Cleven at 608-441-1263, or by email at
wbalegal@wisbank.com. Banks which are already clients of
the Boardman & Clark LLP law firm may contact John
Knight at 608-283-1764, Gail Perry at 608-283-1787, or
Patrick Neuman at 608-283-1774.•

I

JUDICIAL SPOTLIGHT
Wisconsin Supreme Court Dismisses
Guarantor Claims Against Wisconsin Bank
The Wisconsin Supreme Court issued an opinion in Park
Bank v. Roger E. Westburg and Sandra L. Westburg (2013
WI 57), on July 3, 2013, dismissing several counterclaims
and affirmative defenses raised by the guarantors of a loan
made by Park Bank, Milwaukee, to a local corporation. The
claims and defenses were raised by the guarantors in
response to the Bank's efforts to collect the loan from the
guarantors. According to the Court, all of the claims made
by the guarantors against the Bank except for one were
derivative claims of the corporation and therefore could not
be brought by the guarantors of the loan against the Bank.
The Court acknowledges that the issue of whether a
guarantor may raise derivative claims in defense to an
action seeking payment under a guaranty had not previously
been addressed by Wisconsin courts. The WBA participated
in the case before the Wisconsin Supreme Court in support
of the Bank's position in the case.
The guarantors alleged claims against the Bank for breach
of fiduciary duty, breach of duty of good faith and fair
dealing under the contract, negligence, breach of duty to

disclose and other claims. According to the Court, these
claims belonged to the corporation and were not the
individual claims of the guarantors that could be raised in
defense to the action by the Bank to collect from the
guarantors. Such claims raised on behalf of the corporation
are called "derivative claims" under the law, and the Court
decided that "a guarantor lacks standing to raise derivative
claims". The Court quotes favorably from another court
decision stating that "guarantors cannot recover on account
of injury done [to] the corporation", and "only where a
guarantor suffers direct injury ... may the guarantor pursue
direct remedies". The Court concluded that "a guarantor
lacks standing to raise derivative claims." The Court
determined that with the exception of the one personal claim
of the guarantors that the Bank unlawfully denied them
access to their personal account, all of the other claims were
derivative. The Court dismissed these claims by the
guarantors against the Bank. This decision serves as
important judicial precedent in our state.
The Court acknowledged that the guarantors may raise
certain derivative claims on behalf of the corporation in
their capacity as shareholders of the corporation. The
guarantors in this case were also shareholders of the
corporation. However, in order for them to maintain a
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another bank to pay, a specified amount of money to the
beneficiary of the payment order. UCC Article 4A
establishes comprehensive provisions to govern funds
transfers, but these provisions do not apply to a funds
transfer any part of which is governed by the federal
Electronic Fund Transfer Act (EFT A). EFT A is
implemented by the Bureau of Consumer Financial
Protection's (CFPB ' s) Regulation E.
Under the requirements of the Dodd-Frank Act which
revised EFTA, CFPB has revised Regulation E to
implement disclosures and consumer protection rights
related to a funds transfer now called a "remittance
transfer." As a result of how CFPB implemented these rules,
ambiguity arose regarding how EFTA should apply to a
remittance transfer when, previous to the creation of the
term, these types of funds transfers were typically governed
by UCC Article 4A.
Of particular concern are consumer international wire
transfers which have traditiona lly been exempt from EFTA
and instead are governed by UCC Article 4A. Senders and
receivers of such wire transfers have long established
systems and procedures in place which implement UCC
Article 4A ru les and provisions. For example, senders and
receivers have procedures wh ich govern when there has
been a mistake in identifying the designated beneficiary.
However, under revised EFTA and Regulation E rules, a
consumer international wire transfer could meet the
definition of remittance transfer and would therefore be
subject to EFTA and not UCC Article 4A. Unfortunately,
EFTA is not as comprehensive as UCC Article 4A; and
without the same level of comprehensive provisions as
provided under UCC Article 4A, financia l institutions and
other transfer providers may be unwilling to offer
remittance transfer services to consumers.
To remedy that concern, Wisconsin is one of thirty-nine
states which have adopted uniform amendments to UCC
Article 4A to address the issues related to remittance
transfers. Under 2013 Wisconsin Act 33 , provisions ofUCC
Article 4A, as adopted in Wisconsin statute 410, will apply
to a funds transfer that is a remittance transfer as defined
under EFT A, unless the remittance transfer is an electronic
fund transfer as defined under EFT A. If the provisions of

UCC Article 4A apply with respect to a funds transfer and
there is an inconsistency between these provisions and
EFT A, the provisions of EFT A govern to the extent of the
inconsistency. The technical amendment may best be
explained by an example as outlined below.
First, a review of key definitions of EFT A for the fo llowing
example may be helpful. Under EFT A, a "remittance
transfer" means an electronic transfer of funds , requested by
a consumer, to a recipient in a foreign country, made by the
transfer provider in the normal course of its business, but
does not include transfers of small value. Under EFTA,
"electronic fund transfer" means a transfer of funds initiated
through an electronic tern, inal, telephonic instrument, or
computer or magnetic tape that orders, instructs, or
authorizes a financial institution to debit or credit an
account. "Electronic fund transfer" includes point-of-sale
transfers, automated teller mach ine transactions, direct
deposits or withdrawals of funds, and transfers initiated by
telephone, but does not include certain transactions such as
transactions originated by check; Fedwire transfers; cettain
automatic transfers between a consumer's savings and
checking accounts; and certain nonrecurring transfers
initiated by a consumer by telephone.
By way of example, a consumer comes to a financia l
institution with cash and requests that the institution
originate a payment order to electronically transfer the
money to a recipient in a foreign country. The electronic
transfer is made to the recipient in the foreign country.
Because the transfer is not initiated by electronic means
from a consumer's account, the transfer is not currently
covered by EFTA, as it is not an electronic funds transfer.
However, the transfer does meet the definition of"funds
transfer" under UCC Article 4A. Wisconsin statute 410
would apply to the funds transfer and those provisions
clearly provide rules and remedies which financial
institutions and other transfer providers have long worked
with when making such a funds transfer.
Beginning 10/28/20 13, when CFPB 's remittance transfer
rules become effective, that same transaction as outlined
above will be a "remittance transfer" and will therefore be
subject to EFTA. 2013 Wisconsin Act 33 clarifies that the
transaction would be subject to EFT A rem ittance transfer
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exemption, as the subservicer often services mortgage loans
it does not own or did not originate. If the subservicer is the
affiliate of a master servicer which qualifies as a small
servicer, it is possible that the subservicer may also qualify
as a small servicer due to the affiliate relationship. If the
subservicer does not qualify as a small servicer, the master
servicer may still be eligible for the small servicer
exemption for the loans it services in-house.
Several WBA members have expressed concern regarding
the master servicer and subservicer provisions with in the
small servicer exemption, principally in connection with
loans serviced through the Federal Home Loan Bank's
(FHLB) Mortgage Partnership Finance (MPF) program.
Servicing contracts entered into with FHLB may identify a
master servicer and a subservicer, but these te1ms do not
necessari ly share the definitions provided in the fina l ru le.
FHLB has issued an advisory that confinns that the terms
used in the MPF program contract do not necessari ly dictate
whether a servicer is eligible for the small servicer
exemption. The advisory may be found at: http://
www.fhlbmpf.com/docs/advisories/2013/
PFI Advisory 09 10 13.pdf. Regardless of the terms used in
the FHLB contract, or in any other master servicer and
subservicer agreement, servicers should complete a separate
analysis of whether the conditions for the small servicer
exemption are met by reviewing the rights and authorities
servicers have under their agreement with the definitions
provided in the final rule.
Small servicers are exempt from the Regu lation Z
requ irement to provide periodic statements. Small servicers
are also exempt from several, but not all, of the servicing
requirements under Regulation X, including certain
requirements regarding force-p laced insurance, the general
requirements regarding servicing policies and procedures,
and several of the requirements regarding communications
with borrowers about loss mitigation options. Regardless of
small servicer status, all servicers must comply with the
Regulation Z ARM disclosure provisions and prompt
crediting and payoff statement requirements, as well as
several of the force-placed insurance provisions, error
resolution and information request provisions, and some of
the loss mitigation provisions required by Regulation X.

Periodic Statements

The servicer of a mortgage loan must provide the consumer
with a periodic statement for each billing cycle, showing
information on the payment due and the app lication of past
payments, among other items. The requirement does not
app ly to loans which do not fit the defin ition of "mortgage
loan", particularly reverse mortgage transactions and
transactions secured by consumers' interests in timeshare
plans. The requirement also does not apply to loans for
wh ich a coupon book is provided, if certain requirements
discussed below are met; or mortgage loans serviced by
small servicers.
Creditors, assignees, and servicers each have a
responsibility for compliance with the periodic statement
requirements. However, each party is not required to send a
separate periodic statement; the consumer must receive only
one statement each billing cycle. Creditors or assignees that
do not currently own the mortgage loan or the servicing
rights are not subject to the requirement to provide a
periodic statement.
Content and Format Requirements

The information in the periodic statement must be delivered
in a manner that is clear and conspicuous, wh ich generall y
requ ires the disclosures to be presented in a reasonably
understandable fom1. The final ru le requires infom1ation to
be provided in certain groupings, and specifies areas of the
periodic statement where several of the groupings must
appear. The groupings may be created by presenting the
information in boxes or arranging the items in groups with
spaces between the groups. Items in close proximity may
not have any intervening text between them. Sample forms
are provided in Appendix H to Regulation Z.
There are eight required groupings of infonnation: (1)
amount due; (2) explanation of amount due; (3) past
payment breakdown ; (4) transaction activity; (5) partial
payment information; (6) contact information; (7) account
information; and (8) delinquency information.
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Timing and Delive1y Requirements

Coupon Books

A periodic statement must be sent to the consumer each
billing cycle, which corresponds to the frequency of
payments. For example, if a loan requires the consumer to
make monthly payments, the loan has a monthly billing
cycle. Similarly, a loan with required quarterly payments
has a quarterly billing cycle.

In lieu of providing periodic statements, a servicer may
provide a coupon book to the consumer which contains
certain information. The servicer may choose to provide a
coupon book, and not periodic statements, on ly for fixedrate loans. Periodic statements must be sent to all consumers
who have ARMs, even ifa coupon book is also provided.
Certain information must be provided in the coupon book.
Every coupon must include: (1) the payment due date; (2)
the amount of any late payment fee and the date on which a
late fee will be charged if payment is not received; and (3)
the amount due. The coupon book must include several
other items of information, which may be provided on the
inside of the front or back cover, or on filler pages: (1) the
outstanding principal balance at the beginning of the time
period covered by the coupon book; (2) the current interest
rate; (3) the existence of any prepayment penalty; (4)
HUD's toll-free telephone number (800-569-4287) to access
contact information for homeownership counselors or
counseling organizations, and the website address for either
the CFPB information page on homeownership counselors
or HUD's list of homeownership counselors and counseling
organizations; and (5) contact information for where
consumers can get more information about their loans.

Periodic statements need not be sent more frequently than
once per month. lfthe billing cycle for a mortgage loan is
shorter than 31 days, such as biweekly, it is permissible for
a periodic statement for the loan to cover an entire month.
Information from more than one billing cycle may be
combined in a single periodic statement to create the
explanation of the amount due or the past payment
breakdown.
The periodic statement must be mai led or delivered within a
"reasonably prompt" time after the payment due date or the
end of any courtesy period provided for the previous bi lling
cycle. The Official Commentary to Regulation Z provides
that "reasonably prompt" genera lly means delivering,
emailing, or mailing the periodic statement within four days
of the close of the courtesy period of the previous billing
cycle. "Courtesy period" is defined as a period following
the due date in which the creditor does not impose a late fee.
If there is no courtesy period, the periodic statement must be
sent no later than four days after the payment due date.
Periodic statements may be provided in person or by mail. If
the consumer provides affirmative consent, periodic
statements may be delivered electronicall y, provided they
are in a form the consumer can print or download.
Alternatively, the servicer may send a link to an online site
where consumers may securely access their statements. If
the servicer currently sends the consumer electronic
disclosures for any account, such as a checking account, the
servicer is not required to seek affirmative consent for the
mortgage loan periodic statements. A consumer may not
choose to opt out of receiving periodic statements.
However, if the consumer chooses to receive statements
electronically, the consumer may opt out of electronic
notifications that statements are ready to be accessed online
once they have demonstrated the ability to access statements
on line as discussed in the commentary to section l 026.41 of
Regulation Z.
The periodic statement requirements no longer apply when
a loan is transferred to another servicer, a loan is fully paid
or is paid off through a refinance or sale of the property, or
when a loan is discharged in a foreclosure sale. Periodic
statements must be sent when a consumer is delinquent or in
bankruptcy.
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In addition, certain information must be made available to
the consumer upon request. The servicer must provide: (1)
an explanation of the amount due, including the periodic
payment amount, as well as a breakdown of how the
periodic payment is applied to principal, interest and
escrow; (2) the total fees or charges imposed since the last
periodic statement; and (3) any payment amount past due.
The servicer must also provide, upon request, a breakdown
of past payments, including the: (l) total of all payments
received since the previous periodic statement; (2) amount,
if any, applied to principal, interest, escrow, fees and
charges, along with the amount, if any, sent to a suspense
account; and (3) total of all payments received since the
beginning of the calendar year, including a breakdown
showing the amount, if any, applied to principal, interest,
escrow, fees and charges, and amount, if any, currently held
in a suspense account. The servicer must also provide a list
of transaction activity that has occurred since the last
periodic statement, as well as the due date, a brief
description, and the amount for each transaction on the list.
If the servicer is currently holding funds in a suspense
account, the servicer must include information explaining
what actions the consumer must take for the funds to be
applied to the mortgage loan.
For each billing cycle, certain information must be provided
in writing to consumers whose loans are 45 days or more
delinquent. The servicer must provide the same delinquency
information that must be included on the periodic statement
for delinquent accounts, as outl ined in the above table.
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Interest Rate Adjustment Notices

The final rule requires servicers to make disclosures in
connection with the initial interest rate reset of an adjustable
-rate mortgage (ARM) loan, as well as each time an interest
rate adjustment results in a payment change. Model fom1s
provided in the final rule may be used in creating the
servicer's own notices, along with sample forms that serve
as examples of actual ARM notices.
Scope of Notice Requirement

For purposes of the requirement, an adjustable rate
mortgage loan, or ARM, is defined as a closed-end
consumer credit transaction secured by a consumer's
principal dwelling for which the annual percentage rate
(APR) may increase after consummation. The creditor's lien
position is irrelevant for purposes of the disclosure
requirements. ARMs with terms of one year or less are
exempt from the initial and ongoing disclosure
requirements. There is no small servicer exemption from the
interest rate adjustment notice requirements; all servicers
must comply. The ARM disclosure requirements apply to
loans originated both before and after the final rule's
effective date of January 10, 2014.
Simi lar to the periodic statement requirement, the creditor,
assignee and/or servicer of a mortgage loan are each
responsible for sending ARM notices. Each party does not
need to send a separate notice; the consumer must receive
only one notice each time a notice is required. A creditor or
assignee that no longer owns a mortgage loan is no longer
subject to the requirement to send a notice.
Timing and Format Requirement ·

The initial interest rate adjustment notice is required only
the first time the interest rate adjusts. lt must be provided
between 210 and 240 days prior to the due date of the first
payment at the new interest rate. lf the first payment at the
adjusted level is due within 210 days of consummation, the
disclosure must be provided at consummation. If the
adjusted interest rate, or the adjusted payment amount
calculated from the adjusted interest rate, is not known as of
the date of the disclosure, the servicer may provide an
estimate. Such estimates must be based on the calculation of
the index as reported within fifteen business days prior to
the date of the disclosure, and must be labeled as estimates.
The initial interest rate adjustment notice may not be
combined with other disclosures; it must be provided as a
separate document.
The ongoing interest rate adjustment notices generally must
be provided between 60 and 120 days before the first
payment at the adjusted level is due. If the servicer provided
the initial interest rate adjustment notice at consummation

because the first payment at an adjusted level is due with in
210 days of consummation, and the new interest rate
disclosed in the notice was not an estimate, the servicer is
not required to provide a separate ongoing interest rate
adjustment notice in connection with that interest rate
adjustment, as it has already been accurately disclosed to
the consumer. The ongoing interest rate adjustment notice
may be provided in the same document as other
information, but it must be segregated from other
information. The information required to be included in the
ongoing interest rate adjustment notice must be provided in
the form of a table, and must be substantially sim ilar to the
forms provided in Appendix H to Regulation Z.
Special timing requirements apply to the ongoing interest
rate adjustment notices provided in connection with certain
ARMs. For ARMs with uniformly scheduled interest rate
adjustments which occur every 60 days or more frequently,
the ongoing interest rate adjustment notice must be provided
between 25 and 120 days before the first payment at the
adjusted level is due. In addition, for ARMs originated prior
to January 1, 2015, for which the loan contract requires the
adjusted interest rate and payment to be calculated based on
an index figure that is avai lable as of a date that is less than
45 days prior to the adjustment date, the notice must be
provided between 25 and 120 days before the first payment
at the adjusted level is due. If the first interest rate
adjustment occurs within 60 days of consummation, and the
initial interest rate adjustment notice provided at
consummation included an estimated adjusted interest rate,
the ongoing interest rate adjustment notice must be provided
as soon as practicable, but not less than 25 days before the
first payment at the adjusted level is due.
As previously discussed, the ARM disclosure requirements
app ly to loans originated both before and after the final
rules ' effective date of January 10, 2014. A servicer is not
requ ired to provide the initial interest rate adjustment notice
when the first payment at the adjusted level is due 209 or
fewer days from the effective date. However, payments due
210 days or more after the effective date are subject to the
ru le. The servicer is also not required to provide the ongoing
interest rate adjustment notice when the first payment at the
adjusted level is due between 25 and 59 days from the
effective date. The final rule has also eliminated the current
requirement to provide an annual notice to the consumer,
even ifthere is no change in the payment amount.
Content Requirements

The content requirements for the initial and ongoing interest
rate adjustment notices are similar, but several additional
items must be included on the initial notice, as outlined
below.
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Initial Interest Rate
Adjustment Notice

Date of disclosure
Explanation that the time period for the current interest rate is ending,
and that any change in interest rate may result in payment change.
Effective date of rate adjustment and when future adjustments will occur

X

Other changes to loan terms taking effect on date of adjustment

Ongoing Interest
Rate Adjustment
Notices

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

Prepayment penalty conditions

X

X

Phone number of creditor, assignee, or servicer

X

Alternatives to making payments at the adjusted interest rate

X

Website to access HUD or CFPB list of approved homeownership
counselors

X

Current and new interest rates and payment amounts, and due date of first
payment at new rate
For interest-only or negatively amortizing payments, the amount of the
current and new payment allocated to principal, interest & escrow, as
appli cable
Explanation of how interest rate is detennined
Any limits on rate or payment increases at each rate adjustment and over
the life of the loan , as appl icable
Explanation of how the new payment amount is determined, including
index or fonnula used, the loan balance expected on the date of the
adjustment, and length ofremaining loan tenn expected on the date of
adjustment
Statement that new payment will not be allocated to principal and will not
reduce loan balance, and the payment amount necessary to fully amortize
balance over remaining loan term, as applicable

Prompt Crediting of Payments and Payoff Statements

Periodic payments must be promptly credited to the loan as
of the day of receipt, except when a delay in crediting does
not result in any charge to the consumer, or in reporting
negative information to a consumer reporting agency. For
purposes of this requirement, a periodic payment consists of
the amount necessary to cover principa l, interest and
escrow, if applicable. A payment may qualify as a periodic
payment, for purposes of this requirement, even if it does
not include amounts required to cover late fees, other fees,
or non-escrow payments advanced by the servicer on a
consumer's behalf. The prompt crediting requirements
apply to both open and closed-end loans secured by the
consumer's principal dwelling. There is no smal l servicer
exemption from this requirement; all mortgage loan
servicers must comply.
The servicer may specify requirements that consumers must
fo llow in making payments, provided such requirements are
reasonable, and specified in advance and in writing. As a
general rule, a servicer may not impose requirements which
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make it difficult for most consumers to make confonning
payments, and may not require consumers to make
payments solely by preauthorized electronic funds transfer
(EFT). Regulation Zand its commentary provide a number
of examples of reasonable payment requirements for both
open and closed-end credit. If a servicer does not notify
consumers of payment requirements, consumers must be
allowed to make payments by cash, money order, draft, or
similar instrument in properly negotiable form during
regular business hours at any location where the servicer
conducts business, or by EFT, if the servicer has agreed to
accept electronic payments from the consumer.
If a servicer notifies a consumer of its requirements for
payments and subsequently accepts a payment that does not
confonn to those requirements, the servicer must credit the
payment as of five days after receipt. Partial payments held
in a suspense account are not considered "accepted" by the
servicer for purposes of the prompt crediting requirement;
the prompt crediting requirements do not apply to partial
payments.
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received evidence that the consumer bas continuously bad
required hazard insurance in place. The first notice must be
sent at least 45 days before the servicer charges the
consumer for force-placed insurance. A reminder notice
must be sent at least 30 days after the first notice was sent.
If the servicer does not receive evidence that the consumer
has had required hazard insurance in place after the second
notice, a force-placed insurance fee may be. assessed 15
days or more after the second notice was sent.
The servicer must cancel a force-placed insurance policy
within 15 days of receiving evidence that the consumer has
required hazard insurance in place, and must refund to the
consumer any fees or charges imposed for periods of
overlapping coverage. Force-placed insurance charges
imposed by a servicer on a borrower, bc,yond those subject
to state.regulation as insurance charges, must be bona fide
and reasonable.

The first notice provided to the consumer must include: (1)
the date of the notice: (2) the servicer's name and mailing
address; (3) the consumer's name and mailing address; (4) a
request for consumer to provide hazard insurance
information for the property; (5) a statement that hazard
insurance has expired (or is expiring) and that the servicer
does not have evidence of further insurance; (6) a statement
that hazard insurance is required and the servicer has
purchased or will purchase insurance at the consumer's
expense; (7) a statement requesting that the consumer
promptly provide the servicer with insurance information;
(8) a descripti<>n of the requested insurance informatiQn and
how the consumer may provide such information; (9) a
statement that the insurance the servicer will purchase or
has purchased: (i) may cost significantly more and (ii) may
DQt provide as much coverage as hazard insurance.
purchased by the consumer; ( 10) the servieer's telephone
number for consumer inquiries; and (11) if applicable, a
statement advising the consumer to review additional
information provided in the.same transmittal
The reminder DQtice must contain all of the information
contained in the first notice, and must also include: (1) a
statement that it is the second and final notice, and (2) the
cost of the force-placed insurance, stated as an annual
premium. Ifthe servicer does not know the cost, a

reasonable estimate may be provided. If the consumer sent
insurance information to the servicer that was incomplete,
the notice must include a statement that the information is
incomplete and that the consumer must send the missing
information to avoid a charge for any period for which the
servicer is unable to verify hazard insurance coverage.

Force-Placed Insurance Renewal Notices
Before each anniversary of the purchase of a force-placed
insurance policy, the servicer must provide the consumer a
written notice explaining the renewal and requesting that the
consumer provide evidence. of having purchased hazard
insurance for the property. The written renewal notice must
only be provided once per year, and generally must be
delivered or mailed at least 45 days before the servicer
assesses a charge or fee related to the renewal. The renewal
notice must contain generally the same information as the
reminder notice that is required before an insurance policy
may be force placed.

Conjlnnation ofConsumer's Hazard Insurance Coverage
To confirm that a consumer has maintained continuous
hazard insurance coverage, the servicer may reque~ a copy
of the consumer's hazard insurance policy declaration page,
insurance certificate, or insurance policy or similar forms of
written confirmation of insurance. The servicer may reject
evidence of hazard insurance coverage submitted by the
consumer if neither the consumer's insurance provider nor
insurance agent provides confirmation of the information
submitted by the consumer, or if the terms and conditions of
the consumer's hazard insurance policy do not comply with
the requirements of the consumer's loan contract.
As mentioned above, if a consumer sends evidence of
having hazard insurance coverage in place that satisfies the
requirements of the loan contract, within 15 days the
servicer must cancel any force-placed :insurance that was
purchased for the consumer, refund to the consumer all
force-placed insurance premium charges and related fees for
any period of overlapping insurance coverage, and remove
from the consumer's account all force-placed insurance
charges and related fees for the overlapping period.
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Foree-Placed Insurance ami Escrow Accounts
If a consumer has.an escrow account for the payment of
hazard insurance, the mortgage loan servicer may not obtain
force-placed insurance unless. the servicer is unable to
maintain the consumer's existing hazard insurance
coverage, A servicer is not unable to maintain the
consumer's hazard insurance coverage merely because the
consumer's 1Q1Hl is overdue oc the escrow aCC<>unt has
insufficient funds to pay the premium. In such cases the
servicer generally must advance funds through the escrow
account to maintain coverage. The final role allows the
servicer to add this cost to the escrow balance. or to
otherwise seek reimbursement from the consumer.
A servicer is considered unable to maintain the consumer's
hazard insurance, and may in turn obtain force-placed
hazard insurance, if the servicer has a reasonable basis to
believe that the hazard insurance provider bas cancelled the
policy for reasons other than non-payment or that the
property is vacant.
A small servicer may purchase force-placed insurance for a
consumer with an escrow account whose mortgage loan is
more than 30 days overdue if the cost to the consumer for
the force-placed insurance is less than the amount the small
servicer would need to disburse ftom 1:Jie consumer's
escrow account to pay the consumer's hazard insurance
premium.

Error Resolution and Information Requests
The final rule imposes requirements for responding to
notices of error or information requests submitted by
consumers. The requirements apply to federally related
mortgage loans, as defined in Regulation X, and do not
apply to open-end lines of credit Small servicers are not
exempt from the error resolution and information request
requirements. In addition, notices or error or requests for
information submitted more than one year after the date the
mortgage Jo,an is discharged are considered untimely and do
not trigger the required procedures. Servicers should not
rely solely on a cons:umer's description of a submission as
either a notice of error or an information request to
determine what requirements apply to the submission. The
servicer must instead evaluate whether the notice fulfills the
substantive requirements Qf a notice of error, an information
request, or both.
Upon receiving a written request from a consumer asking
the servicer to resolve an error or to send information about
an account, the servicer must acknowledge the request or
notice of error within five days. Within 30 to 45 days of
receiving a notice of error, the servicer must correct the
error and provide the consumer written notice of the
correction, or conduct an investigation and provide the
consumer written notice that no error occurred. Within 30 to
45 days of receiving a request for information, the servicer
must provide the requested information Qr conduct a
reasonable search for the information and provide the

consumer with written notice explaining why the information
is nQt available. The time periods providep within the error
resolution and information request requirements do not
include federal legal holidays, Saturdays. or Sundays.

E"or Resolution
A notice of error is generally any written notice from a
consumer that asse.rts a specified error and includes the
consumer's name, information that enables the servicer to
identify the consumer's mortgage loan account, and a
description of the error the consumer believes bas occurred.
A notice on a payment co:upon or another payment form is
not considered a notice of error. A qualified written request
that asserts an error relating to the servicing of a mortgage
loan is considered a notice of error.

The error resolution requirements apply to the following
categories of asserted errors: (1) failure to accept a payment
that conforms to any written requirements specified by the
servicer; (2) failure to apply an accepted payment to
principal, interest, escrow, or other charges under the terms
of the mortgage loan and applicable law; (3) failure to credit
a payment to a consumer's mortgage loan account as of the
date of receipt; (4) failure to pay taxes, insurance premiums,
or other charges in a timely manner as required by the
escrow provisions, or to refund an escrow account balance as
required; (5) imposition of a fee or charge that the servicer
lacks a reasonable basis to impose; (6) failure to provide an
accurate payoff balance amount within seven days of a
consumer's request; (7) failure to provide .accurate
information to a consumer regarding loss mitigation o,ptions
and foreclosure; (8) failure to transfer accurately and timely
information relating to the servicing ofa consumer's
mortgage loan account to a transferee servicer; (9) making
the first notice or filing required by applicable law for any
judicial or non-judicial foreclosure proces11 in violation of the
loss mitigation procedures; ( 10) moving for foreclosure
judgment or order of sale, or conducting a foreclosure sale in
violation of the loss mitigation procedures; and {11) any
other error relating to the servicing of a consumer's
mortgage loan.
Servicers are not required to acknowledge or follow the
response requirements for errors that are outside the sco,pe of
the above list, although servicers may choose to do so. The
requirements do not apply to an error related to the
origination of a mortgage loan, the underwriting of a
mortgage loan, the subsequent .sale or securitization of a
mortgage loan, Qr a determination to sell, assign, or transfer
the servicing of a mortgage loan.

Timina Requirements
As previously mentioned. within five days of receiving a
notice of error, the servicer must provide a written
acknowledgement of the notice. No later than 30 days after
receipt, the servicer must either correct the error and provide
notice to the consumer explaining the correction made, the
effective date of the correction, and contact information for
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further assistance, or must conduct a reasonable
investigation and notify the consumer that no error occurred.
If a consumer requests the documents the servicer relied
upon to determine that no error occurred. the servicer must
respond to this request within 15 days, and must provide
only the documents that were actually relied upon to
determine that no error occurred. If a servicer co:rrects an
error and notifies the consumer of the correction in writing
within 5 days of receiving the notice of error, the servicer is
not required to send a separate acknowledgement of the
notice oferror.
If a consumer sends a notice alleging multiple errors, the
servicer may provide one response or multiple responses. If
during the course of investigation the servicer discovers
additional errors, the servicer must correct those errors and
provide the consumer a written notice of the corrections.
A servicer may request supporting documentation from a
consumer in connection with the investigation of an asserted
error, but may not require the consumer to provide
information as a condition of investigating the alleged error.
The servicer also may not determine that no error occurred
simply because the consumer did not provide the requested
information.

Special timing requirements apply to certain notices of
errors. If a consumer alleges the servicer failed to provide an
accurate payoff balance amount, the servicer must respond
no, later than seven days after receiving the notice of error.
The servicer must either correct the error and inform the
consumer of the correction, or conduct an investigation and
notify the consumer that no error occurred. If a consumer
alleges that a servicc,r made. an improper first foreclosure
notice or filing, or an improper motion for foreclosure
judgment or ordc,r of sale, the servicer must respond to the
notice of error prior to the date of the foreclosure sale or
within 3() days, whichever is earlier. If a servicer is unable
to investigate, correct. or respond to a consumer who asserts
such an error within the specified time period, the servicer
may be required to cancel or postpone the foreclosure sale.
If a notice of error related to a foreclosure proceeding is
received seven or fewer days before the foreclosure sale, the
servicer is not required to acknowledge or respond to the
notice of error. The servicer is required to make a good faith
attempt to respond to the consumer, either orally or in
writing, and either correct the error or state the reason the
servicer determined that no error occurred.
For errors other than those relating to payoff statements or
the foreclosure process, a servicer may extend the time
period for responding to the notice of error by an additional
15 days if, before the end of the 30-day period after receipt
of the notice of error, the servicer notifies the consumer in
writing of the extension, as well as the reasons for the
extension. If the original notice alleges multiple errors, the
servicer may treat each alleged error as a separate notice of
c,rror and may extend the time period for responding to those.
notices for which an extensio,n is permissible.
4 l October 2013

Information /requests
The final rule imposes requirements. which generally apply
to any written request by a consumer for information
relating to. the servicing of a consumer•s mortgage. loan that
includes the name of the consumer, information that enables
the servicer to identify the.consumer's mortgage loan
account, and a statement of the information the consumer is
requesting. A request for information does no.t.include a
notice on a payment coupon or other payment form, or a
request for a payoff balance. A qualified written request that
requests information relating to the servicing of the
mortgage loan is a request for information subject to the
provisions of this rule.
A servicer is not required to provide information that is not
available to the servicer. Information is considered
unavailable to the servicer if it is not in the servicer' s
control or possession, or if the servicer cannot retrieve the
information in the ordinary course of business through
reasonable efforts. Examples of information that can and
cannot be retrieved in the ordinary course of business are
included within the Official Commentary to Regulation X.
If requested information is not available, the servicer must
provide a notic.e Sfating that the information is not available,
and must provide the basis for the determination as well as
the servicer's contitct information, including a telephone
number.

Timing Reqwremeuts
The timing requirements·vacy depending on the information
requested by the consumer. In general, the servicer must
respond to an information request within 30 days. A
servicer may extend the time period by 1S days if the
servicer notifies the consumer of the extension and the
reasons for the extension within the initial 30-day period. If
the request is for the identity, address or other re.levant
contact information for the owner or assignee of a mortgage
loan, the servicer must respond to the request within 10
days. If the servicer provides the requested information - in
writing within five days of receiving the request, a separate
acknowledgement of the request is not required.

Exceptions to the Notice ofError and Information Request
Requirements
In certain situations, the servicer is not required to·comply
with the error resolution or information request procedures,
but must notify the consumer in writing of the determination
no later than five days after making the determination. Such
circumstances. include: (1) duplicative notices of error or
information requests; (2) confidential, proprietary, or
privileged information; (3) irrelevant information; (4)
overbroad or unduly burdensome requests for information;
and (5) untimely information requests.
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An information request may be overly broad if it involves
an unreasonable volume of documents or information, or if
a diligent servicer would be unable to respond to tbe request
without exceeding the time limit to respond or incurring
costs that would be unreasonable in light of tbe
circumstances. A notice of error may be overbroad if the
servicer cannot reasonably determine the specific error that
the consumer asserts has occurred. To the extent a servicer
may reasonably identify a valid assertion of error in a notice
that is otherwise overbroad, the servicer must follow tbe
error resolution requirements with respect to the identified
asserted error. The Official Commentary to Regulation X
includes examples of error assertions that are overbroad and
of other exceptions.

Designated Address for Notices ofError and Information
Requests
A servicer may, but is not required to, specify an address to
be used for notices of error and requests for information, so
long as. written notice of the address. is provided to
consumers. The same address must be used for both notices
of error and requests for information. The notice provided to
consumers must include a statement that the consumer must
use the established address to ~rt an error or request
information. The notice must be clear and conspicuous, in
writing, and.in a form the consumer can keep. A servicer
must include the designated address in any consumer
communications that include contact information for
consumers seeking assistance.
If the servicer designates an address to be used for notices
of error and information requests, the address may be
provided in: (1) the written notice which informs the
borrower of contact information to be used to assert errors,
(2) the written response acknowledging receipt ofa
borrower's information request; (3) any periodic statement
or coupon book; (4) any website maintained by the servicer
in connection with the servicing of the loan; and (5) any
notice sent under the early intervention procedures for
delinquent borrowers which provides the consumer with
contact information for assistance.
A servicer may, but need not, establish a process for
receiving notices of error and reque.st for information
through email, website form, or other online intake method.
Any such ontine intake process must be in addition to, and
not in lieu of, any process for receiving notices of error or
requests of information by mail.

General Servicing Policies, Procedures and
Requirements
The final rule requires servicers to adopt policies and
procedures that are reasonably designed to achieve certain
objectives, including accessing and providing timely and
accurate information, proper evaluation ofloss mitigation
applications, facilitating the oversight of and compliance by
service providers, facilitating .the transfer of information
during servicing transfers, and informing consumers of the

written error resolution and information request procedures.
The rule. also. provides detailed items within each objective
which the policies and procedures must be designed to
achieve. The final rule also sets standards for record
retention and servicing file creation. Servicers are allowed
flexibility in their policies and procedures in lightof the size,
nature and scope of the servicer's operations, including the
volume of mortgage loans serviced, credit quality of loans
serviced and history of consumer complaints.
The general servicing policy and procedure requirements
apply to federally related mortgage loans, and do not apply
to open-end lines of credit, reverse mortgage transactions, or
loans for which the servicer is a qualified lender under the
Farm Credit Act of 1971. Small servicers are exempt from
all of the provisions on general servicing policies and
procedures.

Document Retentt:on
In addition to requiring policies and procedures designed to
achieve general objectives, the final rule imposes a specific
requirement for document retention. Servicers must retain
records that do.cument actions taken with respect to mortgage
loan accounts until one year after the date the servicer
discharged the mortgage. or transferred the servicing of the
mortgage loan. Servicers are not required by tbe final rule to
keep paper copies of such documentation, and may retain the
documentation using any method (including computer
programs) that accurately reproduces the documents and that
ensures that the servicer may easily access the information.

Servicing File
For each mortgage loan serviced, the servicer must maintain
several documents using a method that allows the servicer to
compile the documents into a servicing file within five days.
The required documents include: (1) a schedule of all
transactions. credited .or debited to the mortgage loan
account, including escrow and suspense accounts; (2) a copy
of the security instrument that establishes the lien securing
the mortgage loan; (3) any notes the servicer's personnel
have created that reflect communications with tbe consumer
about the mortgage loan account; (4) a report of tbe data
fields the servicer's. electronic system creates related to. the
consumer's mortgage loan account, such as the terms of the
consumer's mortgage loan, the occurrence of automated or
manual collection calls, loss mitigation evaluation
information, owner or assignee information, or any credit
reporting history; and (5) copies of documents and
information consumers have submitted as part of loss
mitigation or error resolution requests.
Servicers must be prepared to comply with the five day
servicing file requirement beginning on January 10, 2014.
Servicers are not required to comply with this requirement
for information created prior to.January 10, 2014, but must
maintain information about payments made on or after that
date.. The five day requirement does not provide the
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consumer with an independent right to access information
in the consumer's mortgage loan servicing file. If a
consumer requests a copy of the servicing file, the servicer
must provide a copy of information in the file, subject to the
general information request requirements.

to experience long-term delinquency, such as a loss of
employment, the servicer may provide loss mitigation
information to the consumer.

Early Intervention with Delinquent Consumen

By the 45* day of a consumer's delinquency, the servicer
must provide the consumer with a written notice about loss
mitigation options, .even if such options have been
previously discussed with the consumer. Servicers are not
required to provide such written notice more than once
during any 180 day period. For example, if a payment is
due March 1, and is. not paid during the 45 days following
March 1, the servicer must provide a written notice
regarding loss mitigation OPtions by April 15. If the
consumer also fails to make the payment that was due April
l within 45 days of Ap.ril 1, the. servicer is not required to
provide the written notice regarding loss mitigation options
again during the 180 day period following April 15.

Servicers. are required to establish, or make good faith
efforts to establish, live contact with delinquent consumers
by the 36th day of delinquency. The servicer must promptly
inform delinquent consumers of loss mitigation options that
may be available. Servicers. mu11t also, at a minimum,
provide written information about any available loss
mitigation options by the 45th day of the consumer's
delinquency. The final rule provides model language that
servicers may use for the written notice.
These requirements apply to federally related mortgage
loans, and do not apply to open-end lines of credit, reverse
mortgage transactions. loans for which the servicer is .a.
qualified lender under the Farm Credit Act of 1971, or any
loan that is secured by a property that is not the. consumer's
principal residence. Small servicers are exempt from all of
the early intervention requirements.

Ltve Contact with Delinquent Borrowers
The final rule provides that delinquency begins on the day a
payment sufficient to cover principal, interest, and, if
applicable, escrow for a given billing cycle is.due and
unpaid, even if the consumer is afforded a grace period
before a late fee is assessed. For example, if a payment is
due January 1, and the amount due has not been paid during
the 36 day period following January 1, the servicer must
make a good faith effort to establish live contact with the
consumer no later than February 6. If a consumer makes a
full payment before the end of the 36-day period, the
servicer is. not required to establish live contact with the
consumer. A consumer who is performing as agreed under a
loss mitigation option designed to bring the con!lUMCf
current on a previously missed payment is not delinquent
for the purposes of the early intervention requirements.
Live contact includes calling a consumer or conducting an
in-person meeting with a consumer, but does not include
leaving a recorded phone message. Servicers may rely on
live contact established at the consumer's initiative to
satisfy this requirement. Good faith efforts to establish live
contact consist of reasonable steps under the circumstances
to reach a consumer, and may include calling a consumer
on more than one occasion or sending a written or
electronic communication encouraging the consumer to
establish live contact with the servicer.
A servicer may use reasonable discreti.on to determine when
itis appropriate to provide information about loss
mitigation options. For example, if a consumer notifies .the
servicer of a material adverse change in the consumer's
financial circumstances that is. likely to cause the cons.umer
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Written Notice ofLoss Mitigation Options

A written notice regarding loss mitigation options must
include: (1) a statement encouraging the consumer to
contact the servicer; (2) a telephone number for the
servicer's personnel assigned to the consumer; (3) the
servicer's mailing address; (4) if applicable, a statement
providing a brief description of examples ofloss mitigation
options that may be available; (5) if applicable, either
application instructions or a statement informing the
consumer bow to obtain more information about loss
mitigation options; (6) the website to access either the
CFPB or HUD list of homeownership counselors or
counseling organizations, and the HUD toll-free telephone
number to access such counselors or organizations; and (7)
any additional information the servicer determines to be
helpful. The required statements within the notice must be
clear and. con!lpicuous, and the notice may be combined into
a single mailing with other notices. Servicers may choose to
provide consume.rs with detailed information and
instructions about loss mitigation, such as a list of
documents the consumer should gather when contacting the
servicer, or an estimate of how quickly loss mitigation
applications are typically evaluated. Servicers may also
supplement the written notice with a loss mitigation
application. Servicers may send a generic list of195s
mitigation options typically offered to consumers with a
warning that not all consumers may qualify for the listed
options.

Continuity of Contact with Delinquent Consumen
Servicers are required to maintain policies and procedures
which are reasonably designed to provide delinquent
consumers with continuous access to personnel who. can
assist them with loss mitigation options where applicable.
Small servicers are not required to comply with the.
continuity of contact requirements. Consumers who have
refmanced or paid off their loan, brought it current by
paying all amounts owed in arrears, and those who have
transferred title (for example, though a deed-in-lieu of
foreclosure or a short sale) are not delinquent consumers.
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Servicers must assign personnel to delinquent consumers by
the time the written notice required by the early intervention
requirements is sent, and in any event, by the 45th day of
the consumers• delinquency. Consumers must be able to
reach the assigned personnel by phone;·such personnel must
be equipped to respond to consumer· inquiries and, as
applicable, help them pursue loss mitigation options.
Personnel must be able to. retrieve the complete record of
the consumer's payment history and all of the written
information the consumer has provided in connection with a
loss mitigation application. The servicer may determine
whether to designate a single person or a team of personnel
to respond to a consumer. Designated personnel must
remain available until the consumer has made two
consecutive mortgage loan payments without incurring a
late charge in accordance with the. terms of a permanent loss
mitigation agreement or the mortgage loan. If a consumer re
-defaults after making two consecutive payments, the
requirements apply again and the servicer's personnel must
be available to the consumer by the 45 th day of the
delinquency.

Loss Mitigation Procedures
Upon receipt of a loss mitigation application, the servicer
must acknowledge receipt and inform the consumer
whether the application is complete. Timely and complete
loss mitigation applications mu11t be evaluated within 30.
days. and the servicer must inform the consumer whether a
loss mitigation aption will be offered. The final rule does
not require servicers to offer any !lPecific loss mitigation
option, or to use any particular criteria to evaluate
consumers for loss mitigation. Servicers are, however,
required to maintain policies and procedures reasonably
designed to achieve the objective of properly evaluating
consumers for loss mitigation aptions. If a loss mitigation
aption is denied, the servicer must notify the consumer of
the reasons for the denial and provide information about
any applicable appeal process. Timely appeals submitted by
eligible consumers must be evaluated by independent
personnel; the person who evaluated the loss. mitigation
application may not be the person who evaluates the appeal.
Servicers must refrain from beginning or co.mpleting the
foreclosure process in certain circumstances, as set forth
belpw, when a consumer is being evaluated for loss
mitigation options.
Small servicers are exempt from the majority ofloss
mitigation requiremen~. with two exceptions. No servicer
may make the first notice or filing required to foreclose
unless. the mortgage loan is more. than 1.20 days delinquent.
Also, no servicer may move for foreclosurejudgment or
order of sale, or conduct a foreclosure sale, if a consumer is
performing pursuant to the terms of a loss mitigation
agreement.

Incomplete Applications for loss Mingation
Generally, if a loss mitigation application is determined by
the servicer to be incomplete, the servicer must provide a
notice. to the consµmer within five days acknowledging
receipt of the application and stating: (1) that the
application is incomplete; (2) the additional documentsor
information the consumer must submit; (3) a reasonable
deadline to submit the missing information; and (4) that the
consumer should consider contacting servicers of any other
mortgage loans secured by the.same pr<>perty to discuss
available loss mitigation aptions. Servicers must exercise
reasonable diligence to make an incomplete application
complete.
As outlined above, the servicer must determine a reasonable
deadline for the borrower to submit the missing
information. In determining a reasonable date, the servicer
sboµld consider four dates: (1) the date by which any
document or information submitted will be considered stale
or invalid because of state law requirements applicable to
any available loss mitigation option; (2) the date that is the
120th day of delinquency; (3) the date that is 90 days before
a scheduled foreclosure sale; and (4) the date that is 38 days
before a foreclosure sale. The servicer should select a date
that preserves the maximum rights for the borrower, except
when such a deadline will not ailow the bprrower sufficient
time to obtain and submit the needed information. CFPB
bas. provided clarification that it is impracticable for a
borrower to obtain and submit information within seven
days.. The servicer must identify a single date as the
deadline, and may not refer generally to the four dates
outlined above, Servicers may not estimate foreclosure sale
dates in other contexts, but such estimation is permitted for
the narrow pmpose of this. provision.
Prohibition of Review of Incomplete Applications for Loss
Mitigation Options
Servicers cannot evade the requirement to evaluate
complete loss mitigation applications for all available loss.
mitigation options by evaluating an incomplete application,
and must instead seek the needed information. If the
servicer has exercised reasonable diligence and the
application remains incomplete for a «significant period of
time", the servicer may evaluate the incomplete application
and offer a loss mitigation option for which the consumer
qualifies. Whether a period of time is considered significant
will depend on the circumstances. For example, an
application remaining incomplete for IS days may be
significant if a foreclosure sale will occur in less than SO
days. but may be insignificant if the consumer is less than
120 days delinquent.
While servicers generally may not review incomplete loss
mitigation applications to offer a loss mitigation option,
servicers may offer a short-term forbearance to borrowers
based on the review of an incomplete application. The
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servicer may grant the borrower's request for a waiver of
late fees or other short-term relief until the borrower
submits all of the information necessary to evaluate the
application for long-term loss mitigation options. The final
rule describes a payment forbearance program as a loss
mitigation option within which the servicer allows the
borrower to forego making payments for a period of time
not to exceed 6 months. Such programs may be offered
when the borrower is having short-term difficulty. The final
rule does not probi~it servicers from offering multiple
successive short-term forbearance programs. That said,
CFPB intends to monitor how temporazy forbearances are
used after the effective date of the final rule, and if servicers
are inappropriately offering sequential forbearances. CFPB
may issue another final rule.
The loss mitigation application procedures continue to apply
when a servicer offers a short-term forbearance program
based on an incomplete loss mitigation application. The
servicer is still required to notify the borrower whether the
application is complete, identify what additional
information is needed, if any. and exercise reasonable
diligence to complete the application. If the application is
complete, the servicer must evaluate the application for all
available loss mitigation options. These requirements are
maintained to prevent servicers. from inappropriately
diverting borrowers into short term forbearance programs
without providing the full protections of the amended
regulation. Ifa borrower does not wish to be evaluated for
long term loss mitigation options, the borrower can choose
to not provide the additional information necessary to
complete the application, and the servicer is then not
required to conduct a full evaluation for all ·available loss
mitigation options.
Servicers may offer loss mitigation options to consumers
who have not yet submitted a loss mitigation application, or
to those who have submitted incomplete applications, if the
offer is not based on any evaluation of information
submitted by the consumer in connection with the
incomplete application. For example, a servicer may offer a
trial loan modification to all consumers who are 15.0 days
delinquent. The servicer is not required to comply with the
loss mitigation procedures with respect to such a program.

Tuning Requirements in Connection with Scheduled
Foreclosure Sales
If a loss mitigation application is received more than 37
days before a foreclosure sale. the servicer must evaluate
the application within 30 days for all available loss
mitigation options, and must provide a notice in writing of
the servicer•s determination. A servicer is not required to
comply with the loss mitigation procedures when a
conSl.Uller submits a loss mitigation application 37 days or
less before a foreclosure sale.
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If a foreclosure sale bas not been scheduled as of the date a
complete loss mitigation application is received,. the servicer
must treat the application as if it were submitted at least 90
days before a foreclosure sale. This timetine remains in
effect even if a foreclosure sale is later scheduled. This may
require the servicer to delay a foreclosure sale to allow the
borrower the specified time to respond to a loss mitigation
offer or to. appeal a servicer•s denial of a loss mitigation
option, as applicable.

Loss Mitigation Denials a,ui Appeals
Any decision not to offer a loss mitigation option is a
denial. If a servicer maintains four loss mitigation options
and offers one option to a consumer. the servicer has denied
the consumer the other three loss mitigation options and
must notify the consumer of the denials. The notice must
state the deadline for accepting or rejecting an offer of a loss
mitigation option, in addition to. specifying that the
borrower may appeal the servicer's determination, the
deadline for the appeal, and any requirements f9r the appeal.
The notice may be combined with other denial notices
required by law.
The amount of time a consumer is allowed to respond to a
loss mitigation offer depends on the proximity of a
foreclosure sale. Ifthe application is submitted 90 days or
more before a foreclosure sale, the consumer must be
afforded 14 days to consider the offer. If the application is
submitted 37 to 90 days before a foreclosure sale, the
consumer must be given at least seven days to consider the
offer. If the consumer provides no response within the
applicable. time frame, the servicer may deem the offer
rejected. If the consumer appeals the servicer•s
determination, the servicer must extend the deadline for
accepting any loss mitigation option offered until 14 days
after the notice regarding bow the appeal was resolved is
provided to the consumer.
The appeal of the servicer's loss mitigation determination
must include an independent evaluation. The person who
evaluated the borrower's loss mitigation application cannot
review the appeal. Supervisors can evaluate appeals of
determinations made ~y employees, if the supervisor was
not directly involved in the initial evaluation. Within 30
days of receiving the appeal, the.servicer must notify the
borrower of the decision. The final rules do not require the
servicer to provide any additional appeal.

Foreclosure filings
Servicers are prohibited from making the first filing or
notice required to commence. the foreclosure process until
the borrower is more than 120 days delinquent. Whether a
document is. the first notice or filing required to commence
the foreclosure process is considered on the basis of
foreclosure procedure under applicable state law. If the
borrower has submitted a complete loss mitigation
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The APR calculation that is used to determine whether a
transaction is a high-cost mortgage is not the same
calculation used for pwposes of the Truth-in-Lending
disclosures. For fixed rate closed-end transactions, the APR
is calculated by using the interest rate in effect on the date
the interest rate for the transaction is set. For variable rate
closed-end transactions based on an index, the greater of the
introductory interest rate (if any) or the fully-indexed rate is
used. For a variable rate closed-end transaction that is not
based on an index, such as a stepped-rate or preferred rate
loan, the ~imum rate that may apply during the term of
the transaction is used.
When originating a HELOC, the APR must .be compared to
the APOR for the most closely comparable closed-end
transaction. Ifthe HELOC has. a variable rate, the most
closely comparable closed-end transaction is a variable rate
transaction with an initial fixed-rate period that lasts
approximately as long as the introductory period, if any. on
the HELOC. If the HELOC has no initial fixed rate period,
the creditor should assume an initial fixed rate period of one
year for purposes of determining the most closely
comparable closed-end transaction. If the HELOC has a
fixed rate, the most closely comparable closed-end
transaction will be a fixed rate transaction with the same
loan term as the HELOC. If the HELOC has no definite
plan length, the creditor should assume a thirty year term for
purposes of determining the most closely comparable closed
-end transaction.

Point$ and Fees Test
The second test used to determine whether a loan is a highcost mortgage· is based on the total points and fees paid in
connection with the transaction. A loan of$20,000 or m<>re
is a high-cost mortgage if the total points and fees exceed
five percent of the •'total loan amount". A loan of less than
$20,000 is a high-cost mortgage. if the total points and fees
exceed eight percent of the ''total loan amount" or S1,000,
whichever is less. The term ''total loan amount'' is defined
within Regulation Z, and it cannot be assumed that the
"total loan amount'' is the same figure as the amount of the
note. The threshold amounts of$1,000 and $20,000 are
subject to adjustment annually for inflation.

Prior to the Dodd-Frank Act, TILAprovided that a
mortgage is subject to the restrictions and requirements of
HOEPA if the total points and fees "payable by the
consumer at or before closing" exceed the threshold
amount However, the Dodd-Frank Act amended the points
and fees test to provide in TILA that a mortgage is a highcost mortgage if the total points and fees "payable in
connection with the transaction" exceed newly established
thresholds. As a result of these changes, the definition of
points and fees includes certain charges not paid by the
consumer.
Eight categories of charges are included in the new HOEPA
points and fees calculation: (1) all items included in the
finance charge (with the exception of interest or time-price
differential; certain guaranty or mortgage insurance
premiums; bona fide third-party charges not retained by the
creditor, loan originator, or an affiliate of either; and bona
fide discount points, with limitations as discussed below);
(2) certain real estate-related fees, unless the charge is
reasonable, the creditor receives no direct or indirect
compensation in connection with the charge, and the charge
is not paid to an affiliate <>fthe creditor; (3) premiums
payable at or before consummati.on for credit insurance,
credit property insurance, or other life, accident, health or
loss-of-income insurance where the creditor is the
beneficiary, or any payments directly or indirectly for any
debt cancellation or suspension agreement or contract; (4)
the maximum prepayment penalty; (S) the prepayment
penalty to be paid in connection with a refinance of a loan
or line of credit that is held or serviced by the creditor or an
affiliate; (6) participation fees payable at or before
consummation; (7) fees charged to draw on a HELOC (in
completing the calculation, the creditor should assume that
the consumer will draw on the credit line ;it least once); and
(8) compensation paid by the creditor to a mortgage broker
who is not employed by the creditor, or compensation paid
by the creditor or consumer to a manufactured home

retailer.
If the consumer or creditor directly or indirectly pays
compensation to a loan originator, that compensation is also
included in the points and fees test There are a few
exceptions to this general rule. Compensation paid by a
consumer to a mortgage broker that bas already been
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included in the points and fees• as it is part of the
finance charge. is not counted a second time. Compensation
paid by a mortgage broker or a creditor to its loan originator
employee is n<>t included in points and fees. Similarly.
compensation paid by a retailer of manufactured homes to
its employee is not included in points and fees. If the
creditor is aware that the sales price of a manufactured
home includes loan originator compensation, then such
compensation must be included in points and fees. The
creditor has no ob,ligation to investigate whether the
retailer's sales price includes such compensation.
The points and fees test may include amounts paid by third
parties in addition to amoµnts paid by the consumer. A third
-party paid charge is included if it is included in the finance
cba{ge. Conversely, while a third-party paid charge may be
excluded from the finance charge, it may nonetheless be
included in the points and fees calculation, such as if the
payment is compensation to a loan originator, payment for
certain real esta.te related items, or premiums for certain
credit insurance. The creditor may rely on written
statements from the consumer or the third party paying.for
the charge to determine the source and purpose of the
charge. SeJler's points are excluded from the finance charge
and are therefore not included in points and fees. Creditorpaid charges are also .excluded from points and fees, other
than loan originator compensation paid by the creditor that
is required to be included. The Official Commentary to
Regulation Z provides examples of when third-party paid
charges are and are not included in points and fee.s.
As mentioned above, subject to limitations, bona fide
discount points may be excluded from points and fees. A
discount point is "bona fide" if it reduces the interest rate by
an amount that reflects established industry practices. If the
interest rate before the discount does not exceed the APOR
for a comparable transaction by more than one percentage
point, up to two discount points may be excluded from
points and fees. If the interest rate before the discount does
not exceed the APOR for a comparable transaction by more
than two discount points, up to one discount point may be
excluded. Finally, for transactions secured by personal
property, up to one or two discount points may be excluded
using the standard outlined above, except that the interest
rate before the discount is compared to the average rate for a
loan insured under Title I of the National Housing Act1,
rather than to the APORfor a comparable transaction.

Prepayment Penalties Test
The third test to. determine whether a. transaction is a highcost mortgage is based on prepayment penalties. If the
prepayment penalty that may be imposed in connection with
At the lime of publication, lhis rate intonnation was not available ftom CFPB or the
HUD website. WBA conw:ted CFPB on this mauer. CFPB informally confirmed that
the illformalion WU not available and that CFPB has been COllllllll1licag with HUD
about this issue. WBA wpd CFPB to issue formal guidance soon concemlng rates to
be Wied in the absence otthe required Title I average rates.
1

the transaction applies more than 36 months after
cons.ummation or account opening, or the prepayment
penalty.is an amount more than two percent of the amount
prepaid, the transaction is a high-cost mortgage. Prepayment
penalties are prohibited on high-cost mortgages; therefore,
if a transaction that is subject to the high-cost mortgage rule
includes a prepayment penalty that exceeds the above
thresholds,. the transaction would violate Regulation Z.
For closed-end loans, a prepayment penalty is generally a
charge imposed for paying all or part of a loan's principal
before the date on which the principal is due. For a HELOC,
a prepayment penalty is generally a charge imposed if the
consumer terminates the HELOC prior to the end of its
term. If the creditor agrees to pay b,ona fide third-party
charges on behalf of the consumer on the condition that the
consumer will not fully prepay a closed-end credit
transaction or terminate a HELOC sooner than 36 months
after origination, such charges are not c<msidered
prepayment penalties.
Disclosure Requirements
The current HOEPA requirement that creditors provide
special disclosures to consumers at least three bu~ness days
prior to consummation of a high-cost mortgage continues to
apply under the final fl.lle. The disclosure must: (1) inform
the consumer that the loan will not be effective until
consummation or account opening; (2) explain the
consequences of default; (3) disclose loan terms such as
APR, amount borrowed and monthly payment; and (4) for a
variable rate loan, explain the maximum monthly payment
that may be required under the terms of the loan or credit
plan. The disclosure must be provided in writing and in a
form the consumer may keep.
Restrictions on Loan Features and Creditor Practices
The final rule places many restrictions on the features of
high-cost mortgages. Balloon payments, due-on-demand
clauses and fees for generation of payoff statements may
only be included in certain circumstances. Other features are
prohibited, such as prepayment penalties and fees cba{ged
to modify, defer, renew, extend or amend a high-cost
mortgage. Late fees are restricted to four percent of the past
due payment, and pyramiding.of late fees is prohibited.
Charges included in points and fees may not be financed,
but charges that are excluded from the definition of points
and fees may b,e financed. In addition, creditors may not
structure transactions to evade HOEPA coverage, such as by
making two loans rather than one in order to avoid the
points and fees threshold.

Balloon Payments
Balloon payments are generally banned for high-cost
mortgages, but may be included in three circumstances: (1)
the payment schedule is adjusted to accommodate the
consumer's seasonal or irregular income; (2) the loan is a
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bridge loan of twelve months or less made to finance the
purchase or construction of a new principal dwelling for the
conS1.Uller; or (3) the loan meets the criteria of either of the
two small creditor balloon loan QM categories set forth in
CFPB's Ability to Repay/Qualified Mortgage (ATR/QM)
rule. For more information on the small creditor balloon
loan QM categories, please see the July 2013 edition of
WBA Compliance Journal.

Due on Demand Clauses
Due-on-demand clauses that allow the creditor to accelerate
the loan by terminating the loan in advance of the original
maturity date and demanding repayment of the entire
outstanding b.alance are pennitted only in three
circumstances: ( 1) the consumer commits fraud or makes a
material misrepresentation in connection with the loan.or
credit agreement; (2) the consumer fails to meet the
repayment terms of the loan or credit agreement, resulting
in a default; or (3) an action or inaction by the consumer
adversely affects the creditor's security for the loan.

Prepayment Penalties
As mentioned above, the prepayment penalty test.to
determine whether a transaction is a high-cost mortgage.
also establishes the extent to which prepayment penalties
may be imposed on the types of loans that are within the
scope of the high-cost mortgage rule. If a loan is a high-cost
mortgage, it may not include a prepayment penalty of any
amount. For loans subject to the. final rule that are not highcost mortgages, a prepayment penalty may be imposed up
to 36 months after consummation and in an amount up to.
two percent of the amount prepaid.

Existing HOEPA Restrictions Continue to Apply
Regulation Z currently places many restrictions on HOEPA
loans, which the final rule does not change. A high-cost
mortgage cannot include negative amortization, a payment
schedule that consolidates more than two periodic payments
and payg them in advance from loan proceeds, an increase
in the interest rate after default, or a refund of interest
calculated in a manner less favorable to the consumer than
the actuarial method, when acceleration occurs as a result of
default in payment. In addition, a creditor cannot refinance
a high-cost mortgage into another high-cost mortgage
within one year of having extended the initial high-cost
mortgage, unless the refinancing is in the consumer's
interest.
Ability-to-Repay Requirements for High-Cost
Mortgages

Under current Regulation Z, creditors are required to
determine the consumer's ability to repay a high-cost
mortgage prior to consummation or account opening. The
requirement continues to apply under the final rule issued
by CFPB, but separate requirements apply to closed-end
high-cost mortgages and high-cost HELOCs.
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Closed-End High-Cost Mortgages
CFPB's ATR/QM final rule creates ability-to-repay
requirements for closed-end credit transactions secured by a
consumer's dwelling. The same requirements.apply to
closed-end high-cost mortgages. It is possible for a highcost mortgage to also be a qualified mortgage, provided the
qualified mortgage criteria are met.
The ATR/QM final rule provides thresholds to determine
whether a qualified mortgage is considered ..high-cost", but
this is not the same threshold used. under the HOEPA final
rule to detennine whether a transaction is a .,'high-cost
mortgage". Under the ATR/QM final rule, whether a
qualified mortgage is high-cost will affect whether the
creditor receives a safe harbor or a rebuttable presumption
of compliance with the ability-to-repay requirements. Under
the HOEPA final rule, if a transaction is a high-cost
mortgage, the.disclosure requirements and other various
restrictions. apply to the transacti.on.

Open-End High-Cost Home Equity Lines o/Credit
The ATR/QM final rule does. not apply to open-end credit,
so the ability-to-repay requirements outlined in that final
rule do not apply to HELOCs. For open-end high-cost
mortgages, the consumer's repayment ability will continue
to be determined under the existing HOEPA ability-torepay rules. In general, the creditor must consider the
consumer's current and reasonably expected income or
assets, as well as the consumer's current obligations,
including any mortgage-related obligations such as.property
taxes, required insurance premiums, and community
associlttion f~s.

Homeownership Counseling Requirements
The final rule creates three separate requirements relating to
homeownership counseling. First, a conS1.Uller who obtains
a high-cost mortgage loan must receive homeownership
counseling before the loan is consummated. Second,
homeownership counseling is also required before a
negative amortization loan may be made to a first-time
borrower. Third, the creditor must provide a list·of housing
counselors to all applicants for federally-related mortgage
loans, whether or not subject to HOEPA.

High-Cost Mortgage Counseling Requirements
Before making a high-cost mortgage loan, the creditor must
receive written certification that the consumer has received
homeownership counseling on the advisability of the
mortgage. The homeownership counselor must be approved
by the U.S. Department of Housing and Urban
Development (HUD) or a state housing finance authority, if
permitted by HUD. The counselor cannot be affiliated with
or employed by the creditor, and the creditor cannot steer
the consumer to a particular counselor. Counseling does not
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need to occur in person. but the consumer may·not use a
self-study program to.satisfy the requirement. A statement
that the consumer has received counseling on the
advisability of the high-cost mortgage does not require the
counselor to have made a determination as to whether the
high-cost mortgage is an appropriate transaction for the
consumer.

applicant for a federally-related mortgage loan with a
written list of homeownership counseling organizations
within three business days of receiving the application. This
provision applies regardless of whether the transaction is a
high-cost mortgage loan. The requirement does not apply to
reverse mortgage lQans or loans secured by a consumer's
interest·in a timeshare.

The consumer generally must receive either the good faith
estimate for the loan as required by the. Real Estate
Settlement Procedures Act (RESPA), or the disclosures
required for HELOCJ under Regulation Z before the
homeownership counseling occurs. For the narrow category
of high-cost mortgages. that are not covered by RESPA nor
subject to the HELOC disclosure requirements under
Regulation Z (i.e. high-cost closed-end transactions secured
by manufactured housing but not by real property), the
homeownership counseling muJt occur after the consumer
receives the HOE.PA disclosure required by Regulation Z.
The HOE.PA disclosure is not required to be provided until
three business days before consummation of the loan, which
could cause timing difficulties with scheduling
homeownership counseling; For this reason. CFPB
encourages, but does not require,. creditors to provide the
HOE.PA disclosure earlier than three business days before
consummation, to facilitate the counseling and timely
consummation of the loan. In all cases, counseling may
occur after the consumer receives the initial disclosure
required by RESPA or Regulation Z, regardless of whether
a revised version of the disclosme is subsequently provided
to the consumer.

The creditor may generate a list of homeownership
counseling organizations using the CFPB's website,
www.consumerfirumce.gov/find-a-housing-counselor.
Alternatively, creditors may use the data provided by CFPB
and HUD to create a list of homeownership counseling
organizations. In an interpretive final rule issued on
November 8, 2013, CFPB provided that as developing a
method to generate lists of counseling organizations may
take time, creditors who choose this option to generate a list
may be. unable to provide a list in this manner by the
January 10, 2014, effective.date of the requirement. In that
case, creditors should consider the guidance provided in the
interpretive final rule and consider generating lists using the
CFPB website.

The creditor may pay the counseling fee for the consumer,
but cannot condition payment of the fee on the. consumer
actually obtaining the high-cost mortgage loan.
Alternatively, .the consumer may pay the counseling fee, or
may finance the fee as part of the credit transaction.

Homeownership Counseling Requirements/or Negative
Amortization Loans
Prior to extending a closed-end, dwelling-secured loan that
permits negative amortization to a first-time borrower. the
creditor must obtain sufficient documentation evidencing
that the consumer has received home<>wnership counseling,
The requirement applies specifically to first-time borrowers,
and does not apply to borrowers who have received a
mortgage loan in the past. The requirement does not apply
to high-co8* mortgage loans, as such loans cannot cQntain a
negative amortization feature. Similar to the high-cost
mortgage counseling requirement, the counselor providing
homeownership counseling on a negative amortization loan
must be approved by HUD.

Li.$t ofHomeownership Counselors

Regardless of bow the list of counseling organizations is
generated, only HUD-approved counseling agencies may
appear on the list. In addition. the list must include the ten
counseling agencies closest to the zip code. of the
borrower's current address, and must include ten specific
data fields for each agency: (1) agency name; (2) phone
number; (3) street address; (4) city; (5) state; (6) website
URL; (7) email address; (8) zip code; (9) counseling
services provided; and (10) languages spoken. The list must
include the following text:
"The counseling agencies on this list are approved by the
U.S. Department ofHousing and Urban Development
(HUD), and they can offer independent advice about
whether a particular set of mortgage loan terms is a good fit
based on your objectives and circumstances, often at little
or no cost to you. This list shows you several approved
agencies in your area. You cap find other approved
counseling agencies at the Consumer Financial Protection
Bureau's (CFPB) website: consumerfinance.gov/
mortgagehelp orby calling 1-855-411-CFPB (2372). You
can also access a list of nationwide HUD-approved
counseling intermediaries at http://portal.bud.goy/hudportal/
HUD?src=/ohc nint..,
The rule does not require the consumer to. obtain
homeownership counseling prior to consummation of a
federal}y-related mortgage loan; it merely requires. the
creditor to provide the consumer with a list of counseling
organizations. The consumer may then decide whether to
obtain counseling prior to consummating the loan.

The final rule creates a requirement under Regulation X,
which implements RESPA. that the creditor provide an
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The final rule regarding integrated disclosures under TILA
and the Real Estate Settlement Procedures Act (RESP A)
includes this notice within the Loan Estimate, which the
creditor must provide to the applicant within three business
days of receiving an application subject to TILA and
RESP A. If the Loan Estimate is provided to the applicant,
the creditor need not provide a separate notice to satisfy the
ECOA notice requirement.
If a creditor receives an application for credit that does not
initially appear to be secured by a first lien on a dwelling,
but the creditor later determines that the credit will be
secured by a first lien on a dwelling, the creditor has three
business days after the detennination is made to notify the
app licant of the right to receive copies of appraisals.
Apprai ·als and Written Valuations to be Provided to the
Applicant

The ECOA final ru le provides examples of documents that
must be provided to the applicant: an appraiser's report that
includes the appraiser's estimate of the property's value or
opinion of value, a document prepared by the creditor's
staff that assigns value to the property; a report approved by
a government-sponsored entity (GSE) for describing to the
app licant an estimate of the property's value developed by
the GSE's proprietary methodology or mechanism; an
automated valuation model report; or a broker price opinion
prepared by a real estate broker, agent, or salesperson. The
creditor must also provide any attachments or exhibits that
are an integrated part of the valuation . If a valuation is
developed in connection with the app lication, the creditor
must provide the applicant a copy, even if the valuation is
not used or is used only for a limited purpose. When a
creditor receives more than one version of the same
valuation, the latest version must be provided to the
applicant. If, however, a creditor already has provided a
copy of one version of an appraisal or other written
valuation to an applicant, and the creditor later receives a
revision of that appraisal or other written valuation, then the
creditor also must provide the applicant with a copy of the
revision to comply with the rule.

The rule also provides examples of documents that are not
considered valuations, including internal documents that
merely restate the estimated value of a dwelling contained
in an appraisal or other written valuation that is provided to
the applicant; government agency statements of appraised
value that are publicly available; publicly available lists of
valuations such as tax assessments; manufacturers' invoices
for manufactured homes; reports reflecting property
inspections that do not provide an estimate of the value of
the property and are not used to develop an estimate of the
value of the property; or appraisal reviews that do not
include the appraiser's estimate of the property value or
opinion of value.
Timing and De/ivety of Copies to the Applicant

The ECOA fina l rule requires the creditor to provide the
applicant with any estimate of value of a dwelling
developed in connection with the application for credit
promptly upon completion or at least three business days
before consummation or account opening, whichever is
earlier. According to the Small Entity Compliance Guide
issued by CFPB, as Regulation B does not define "business
day", if the loan is also subject to the TILA final rule
described below, the creditor should consult Regulation Z to
determine the required timing. CFPB further suggests that
for other loans, the creditor may apply its own reasonable
definition of "business day", which may include Saturdays.
When multiple valuations are obtained in connection with
an application, a creditor might wait a few days after the
completion of one valuation for another valuation to be
completed, so that the copies of the valuations may be
provided to the applicant at the same time. CFPB has
outlined that waiting longer than a few days may reduce the
likelihood that delivery of the first completed valuation will
be considered "prompt". Whether delivery is considered
"prompt" may vary depending on the facts and
circumstances of the specific transaction, including when
the creditor receives the appraisal and the extent of any
review or revisions completed by the creditor after receipt.
The Official Commentary to Regulation B provides three
examples in which the "promptly upon completion"
standard would be satisfied. These examples assume the
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app licant receives the valuation copy no later than three
business days before consummation or account opening: (1)
fifteen days after application, the creditor's underwriting
department reviews and approves an appraisal, and a copy is
provided to the applicant one week later; (2) the creditor
receives a revised appraisal 45 days after application and
immediately determines it is acceptable, and provides a
copy of the revised appraisal to the applicant one week
later; and (3) the creditor receives an automated valuation
model (A VM) report 5 days after receiving the application
and treats the report as complete, and sends a copy to the
applicant one week later.
The commentary also provides two examples in which the
"promptly upon completion" standard would not be
satisfied: (1) twelve days after application, the creditor
approves an appraisal, and provides a copy to the applicant
42 days after application when the creditor schedules the
consummation (or account opening) to occur on day 50; and
(2) the creditor receives an AVM report five days after
application, the creditor has also ordered an appraisal, but
the initial version of the received appraisal is deemed
deficient and sent to review. Creditor waits 30 days to
provide a copy of the completed AVM report, until the
appraisal is completed on day 35. Creditor then provides the
applicant with copies of the AYM report and the revised
appraisal. The commentary states that in this example the
appraisal was provided promptly upon completion, but the
AVM repot1 was not.

Charges to the Applicant

Creditors may charge applicants for the costs of the
appraisals or valuations. Creditors are prohibited, however,
from charging applicants for the cost of copying appraisals
and va luations or for the cost of delivering the copies. The
copying and delivery costs may not be recouped by the
creditor by artificially increasing the cost of the appraisal or
valuation.
The creditor must provide copies of any appraisals or
written valuations developed in connection with the
app lication, even if app licant has not paid the charge for the
appraisal or valuation ; the creditor may not condition
providing a copy on payment of the charge.
TILA Appraisal Requirements for HPMLs

The TILA final ru le requires creditors to notify applicants
for higher-priced closed-end credit to be secured by a
principal dwelling of the right to receive copies of
appraisals, and to provide copies of all appraisals developed
in connection with the application at least three business
days before consummation of the loan. Such appraisa ls must
include a physical inspection of the property's interior. An
additional appraisal must be obtained if the property was
acquired by the sell er within the past 180 days and the
purchase price exceeds certain thresholds.
Scope

The ECOA fina l rule allows the creditor to obtain a waiver
of the prompt delivery requirement from the applicant.
When a waiver is obtained, the creditor may wait until the
loan closing or account opening to provide copies of all
valuations to the applicant. The applicant's waiver may be
provided orally or in writing, and generally must be
provided at least three business days prior to consummation
or account opening. If there is more than one applicant, any
app licant may provide a waiver, but if a primary applicant is
readily apparent, the primary appl icant must provide the
waiver.
If a creditor determines that the transaction will not be
consummated or the account will not be opened, copies of
valuations still must be provided promptly upon completion,
unless the applicant has provided a waiver. If the app licant
has provided a waiver, copies must be provided no later
than 30 days after the creditor determines the transaction
will not be consummated or the account will not be opened.
Copies may be sent to the applicant's physical or electronic
address. Before providing the copies by electronic means,
the creditor must obtain the applicant' s consent to electronic
del ivery in accordance with the Electronic Signatures in
Global and ational Commerce Act (E-SIG Act).

The TILA appraisal requirements apply to higher-priced,
closed-end consumer credit transactions secured by a
consumer's principal dwelling. The requirements are not
limited to applications for loans to be secured first liens;
subordinate lien transactions are also covered. Regulation Z
defines a higher-priced mortgage loan (HPML) as a closedend consumer credit transaction secured by the consumer' s
principal dwelling with an annual percentage rate (APR)
that exceeds the average prime offer rate (APOR) for a
comparable transaction as of the date the interest rate is set
by: (l) 1.5 or more percentage points for a loan secured by a
first lien; (2) 2.5 or more percentage points for a loan
secured by a first lien with a principal obligation at
consummation that exceeds the limit in effect as of the date
the transaction's interest rate is set for the maximum
principal obligation eligible for purchase by Freddie Mac (a
"jumbo loan"); or (3) 3.5 or more percentage points for a
loan secured by a subordinate lien.
The January 2013 TILA fina l rule exempts several types of
transactions from the requirements: qualified mortgages, as
defined in section l 026.43(e) of Regulation Z; "bridge"
loans for a term of twelve months or Jess that are used by
consumers to acqu ire new principal dwell ings; loans to
finance the initial construction of a dwelling; loans secured
by new manufactured homes; loans secured by boats,
trailers and motor homes; and reverse mortgage loans.
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The December 2013 TILA final rule exempts transactions
of 25,000 or less (indexed for inflation) and certain
stream lined refinance transactions, where the holder of the
credit risk of the existing obligation remains the same on
the refinancing. To qualify for the streamlined refinance
exemption, the periodic payments under the refinance
transaction must not resu lt in negative amortization, cover
only interest on the loan, or resu lt in a balloon payment. In
addition, the proceeds from the refinance transaction may
only be used to pay off the existing obligation and to pay
closing or settlement charges.
The December 20 l 3 TILA final rule also creates a
temporary exemption of 18 months, unti l July 18, 2015, for
loans secured in whole or part by a manufactured home.
With respect to HPML applications received on or after
July 18, 2015: (l) transactions secured by a new
manufactured home and land will be exempt from the
requirement that the appraisal include a physical inspection
of the interior of the property, but will be subject to all other
HPML appraisa l requirements; (2) transactions secured by
an existing (used) manufactured home and land will be
subject to all of the TILA appraisal requirements; and (3)
transactions secured solely by a manufactured home and not
land will be exempt from the appraisal requirements if the
creditor provides the consumer with a manufacturer's
invoice of the unit cost, an independent cost service unit
cost, or a valuation conducted by an individual who has no
financial interest in the property or credit transaction, and
has training in valuing manufactured homes.
Notice of Right to Receive Copies

Within three business days of receiving an application
subject to the TILA final rule, the creditor must disclose to
the applicant that they are entitled to a free copy of any
appraisal developed in connection with the application, and
that the applicant may hire an appraiser at their own
expense for their own use. For applications subject to both
the ECOA and TILA requirements, the creditor may use the
notice required by the ECOA final rule, as described above,
to satisfy the TILA notice requirement. In addition, as with
the ECOA notice requirement, when the creditor provides
the applicant a Loan Estimate under the TILA/RESPA
integrated disclosure final rule, the appraisal notice included
within the Loan Estimate satisfies the TILA notice
requirement.
Appraisal Requirements

The TILA fina l rule requires the creditor to obtain a written
appraisa l performed by a licensed or certified appraiser who
conducts a physical visit of the interior of the property that
will secure the transaction. The TILA ru le provides a safe
harbor that would establish affirmative steps creditors can
fo llow to ensure satisfaction of TILA statutory obligation.
Specifically, a creditor would be deemed to have obtained a
written appraisal that meets the genera l appraisal

4 l December 20 I 3

requirements adopted in 1026.35 (c)(3)(i) if the creditor: (l)
orders the appraiser to perform the appraisal in conformity
with the Uniform Standards of Professional Appraisal
Practice (USPAP) and the Financial Institutions Reform
Recovery & Enforcement Act (FIRREA) title XI, and any
implements regulations, in effect at the time the appraiser
signs the appraisers certification; (2) verifies through the
ational Registry that the appraiser who signed the
appraiser's certification holds va lid appraisa l license or
certification in the state in which the appraised property is
located as of the date the appraisal is signed; (3) confirms
the elements set forth in appendix N of Regulation Z are
addressed in the written appraisal; and (4) has no actual
knowledge to the contrary of facts or certifications
contained in the written appraisal. While the Official
Commentary to Regu lation Z provides that creditors who
satisfy these safe harbor conditions comply with the TILA
appraisal requirements, it also provides that a creditor that
does not satisfy the safe harbor conditions does not
necessari ly violate the appraisal requirements ofTILA.
As mentioned, appendix N to Regulation Z provides steps
the creditor may check to confirm that the appraisal
qualifies for the safe harbor. These include: (a) identifies
the creditor who ordered the appraisal, the property, and the
interest being appraised; (b) indicates whether the contract
price was analyzed; (c) addresses conditions in the
property's neighborhood; (d) addresses the condition of the
property and any improvements to the property; (e)
indicates which va luation approaches were used and
includes a reconciliation if more than one valuation
approach was used; (f) provides an opinion of the
property's market value and an effective date for the
opinion; (g) indicates that a physical property visit of the
interior of the property was performed; and (h) includes a
certification signed by the appraiser that the appraisa l was
prepared in accordance with the requirements ofUSPAP
and title XI of FIRREA, and any implementing regulations.
Delivery of Copies

The creditor must provide copies of all appraisals developed
in connection with the application to the applicant at least
three business days before consummation. Creditors are
prohibited from charging the consumer for a copy of a
required appraisal, including by marking up the interest
rates or any other free payable by the consumer in
connection with loan. In contrast to the ECOA final rule,
the TILA fina l rule does not allow the applicant to waive
the timing requirement that copies be provided at least three
business days before consummation. Under Regu lation Z,
"business day" is defined as a day when the creditor's
offices are open to the public for carrying on substantially
all of its business functions. Delivery occurs three business
days after the creditor mai ls or transmits the copies, or
when the creditor has evidence indicating that the applicant
received the copies.
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Copies may be sent to the app licant's last-known physical
or electronic address. In order to provide the copies by
electronic delivery, the creditor must obtain consent from
the app licant in accordance with the E-SIG Act. If there is
more than one applicant, the creditor may satisfy the TILA
requirement by providing the copies to any applicant.
If the creditor determines the Joan wi ll not be consummated,
the creditor is still required to provide copies of all
appraisa ls to the applicant within 30 days of determining
the loan will not be consummated. If the app lication is also
covered by the ECOA fina l rule, the creditor must follow
the ECOA requirement to provide the copies promptly upon
completion, unless the applicant has provided a waiver of
this requirement. Under both ECOA and TILA, the creditor
may not charge the applicant a fee for the copies or for the
cost of delivering the copies.
Property Flips

If the seller of the property acquired the dweJJing within the
preceding 180 days and the sale price exceeds certain
thresholds, the creditor must obtain an additional appraisal.
The additional appraisal must be obtained at the creditor's
expense. The appraisal created when the seller acquired the
property cannot be used to satisfy th is requirement. Several
types of transactions are exempt from the additional
appraisal requirement.
Scope of Requirement
If the property was acquired by the seller in the preceding
90 days, and the purchase price reflects more than a I0%
increase over the seller's acquisition price, an additional
appraisal is required. If the property was acquired by the
seller in the past 91- J80 days, and the purchase price
reflects more than a 20% increase over the seller's
acquisition price, an additional appraisal is required.
The seller's acquisition date is the day the seller became the
legal owner of the property. The purchase date is the day
the consumer and the seller signed a home purchase
agreement concerning the property. If the parties signed the
agreement on different days, the creditor should use the
later of the two dates. To detern1ine whether the seller
acquired the property in the past 180 days, the creditor
should begin counting the day after the seller's acquisition
date and count up to and including the buyer's purchase
date. For example, if the seller acquired the property on
Apri l 17, 2012, and the buyer agreed to purchase the
property on October 15, 2012, the creditor would count the
dates from April 18, 2012 through October 15, 2012. In this
example, 181 days passed from the seller's acquisition date
to the date of the buyer's commitment to purchase the
property, so the additional appraisal is not required.
As is outlined in appendix O of Regulation Z, the creditor
may use written documents to show reasonable diligence in
determining whether the seller acquired the property in the
preceding 180 days, such as a copy of : ( 1) recorded deed

from the seller; (2) property tax bill ; (3) an owner's title
insurance policy purchased by the seller; (4) a RESPA
settlement statement from the seller's loan closing; (5) a
property sales history report or title report from a thirdparty reporting service; (6) sales price data recorded in
multiple listing services; (7) tax assessment records
obtained from the local government; (8) a written appra isal
perforn1ed in compl iance with USPAP and FIRREA
requirements for the seller's acquisition transaction; (9) title
commitment report detai ling the seller's ownership of the
property, the date the property was acquired, or the price at
which the seller acquired the property; or (10) a prope1ty
abstract. If the creditor exercises reasonable diligence and
cannot determine whether the property was acquired by the
seller within the preceding 180 days, and cannot determine
whether the difference between the seller's acquisition price
and the buyer's purchase price exceeds the applicable
threshold described above, the creditor must obtain the
additional appraisal.
Additional Appraisal Requirements
The additional appraisal must meet the same requirements
as the first appraisal obtained in connection with the
app lication; it must be a written report by a certified or
licensed appraiser completed in compliance with USP AP
and FIRREA and based on an interior property visit. The
additional appraisal must also analyze the difference in the
seller's acquisition price and the buyer's purchase price,
changes in market conditions, and property improvements
made by the seller.
The two appraisers providing appraisal reports in
connection with the application must be independent of
each other. If the appraisers are affil iated, such as appraisers
who work for the same appraisal firm , whether they have
conducted the appraisals independently of each other must
be determined based on the facts and circumstances of the
particular case known to the creditor.
Exemptions from Additional Appraisal Requirement
The additional appraisal requirement does not apply to
several types of transactions. If the HPML is used to
acquire the property from any of the following , the
requirement does not apply: (1) a local, state or federal
government agency; (2) a person who acquired title from
the holder of a defau lted mortgage on the property via
foreclosure, deed-in-lieu of foreclosure, or another similar
judicial or non-judicial procedure through exercise of the
holder's rights in a defaulted loan; (3) a nonprofit entity as
part of a local, state or federa l government program that
allows nonprofits to acquire title to single-fami ly properties
for resa le from a seller who acquired title to the property
through forec losure, deed-in-lieu of foreclosure or another
similar judicial or non-judicial procedure; (4) a person who
inherited the property or acquired it through a court-ordered
dissolution of marriage, civil union or domestic partnership,
or through the partition of the seller's joint or marital assets;
December 2013 l 5
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encumbered by the security interest. The secured creditor
must issue a payoff statement within seven business days
after the effective date of a notice that contains the required
information, or within a reasonably longer time if the
affected real property is not residential real property. 1
The payoff statement must contain: (1) the date on which it
was prepared and the payoff amount as of that date; (2) the
information reasonably necessary to calculate the payoff
amount as of the requested payoff date, including the per
diem interest amount, if applicable; (3) the payment cutoff
time, if any; (4) the address or place where payment,
including payment by electronic transmission, if available,
must be made; and (5) any limitation as to the authorized
method of payment. A secured creditor may not qualify a
payoff amount or state that the payoff amount is subject to
change before the payoff date. If a secured creditor
detem,ines that the payoff amount it provided in a payoff
statement was understated, the secured creditor may send a
corrected payoff statement. If the entitled person or the
person's authorized agent receives and has a reasonable
opportunity to act upon the corrected payoff statement
before making payment, the corrected statement supersedes
an earlier statement.
As has always been the case, secured creditors must be
careful to review all possible relationships with a particular
mortgagor to ensure the proper payoff amount is included
within any payoff statement-this is even more important
under Act 66 and Regu lation Z. Under Act 66, if a secured
creditor sends a payoff statement containing an understated
payoff amount, the secured creditor may not deny the
accuracy of the payoff statement as against any person that
reasonably and detrimentally relies upon the understated
payoff amount. The secured creditor must still record a
satisfaction of the mortgage within 30 days, but may recover
from the obligated party any amount that was incorrectly
excluded in the payoff amount. For example, a secured
creditor received a request for payoff and sent a timely
1Thc requirement under Act 66 to provide an accurate payoff statement
within even bu ine day after the effective date of a payoff reque ti in
alignmen t with revi ed Regu lat ion Z (Truth in Lending) ect ion I026.36(c)
(3) regarding payoff statements in connection with a consumer credit
transaction ecured by a con umer' dwelling. However, institution mu t
provide an accurate payoff statement wi th in fi ve business days after
receiving a payoff request for a high-co t mortgage under Regulation Z
I 026.34(a)(9).

payoff statement which identified a payoff amount of
55,000 as the amount required to be paid for full
performance and payment to satisfy the secured creditor's
interest in the identified real property. The landowner and
others reasonably rely upon the $55,000 payoff statement
provided by the secured creditor. However, the secured
creditor fai led to consider a $1,000 line of credit which, due
to cross-collateralization language within loan documents,
was also secured by the real property identified in the
payoff request. The secured creditor did not send a
corrected payoff statement. lf the secured creditor receives
payment as provided in the understated payoff statement,
$55,000 in this example; and, as the secured creditor cannot
deny the accuracy of the payoff statement the landowner
and others reasonably relied upon, Act 66 requires the
secured creditor to record the satisfaction of the mortgage
within 30 days of receiving the $55,000 and separately
recover from the obligated party the 1,000 that was
incorrectly excluded in the payoff statement.
Secured creditors must provide, upon request, one payoff
statement without charge during any two-month period. A
fee of $25 may be charged for each additional payoff
statement requested during a two-month period. However, a
secured creditor may not charge a fee for providing a
corrected payoff statement. 2 If a secured creditor does not
send a timely payoff statement that contains the required
information, the creditor is liable to the entitled person for
any actual damages caused by the failure, plus 500. If a
secured creditor does not pay such damages with in 30 days
of receiving a notice demanding payment, the creditor may
also be liable for reasonable attorney fees and costs.
Affidavit of Sati ifaction of Security in trument

Act 66 creates a new option for satisfaction of mortgages on
residential real property. A title insurance company acting
directly or through an authorized agent may act as a
satisfaction agent for a residential property owner. At any
time after fu ll performance of the mortgage or payment by
the residential property owner as provided in a payoff
statement, a satisfaction agent authorized by the property
owner may notify the secured creditor that the satisfaction
2Financial

institutions must comply with the more restrictive Regulation Z
I026.34(a)(9) rule rega rd ing whether a charge may be impo ed when
providing a payoff statement in connection with a high-cost mortgage.
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agent may record an affidavit of satisfaction of the security
instrument against residential real property. The notice sent
to the secured credi tor must specify, among other things,
that the satisfaction agent has reasonable grounds to believe
that the property is residential real property and that the
secured creditor has received fu ll perfom1ance or payment
as provided in a payoff statement. After providing the
notice, wi th the secured creditor's authorization, the
satisfaction agent may subm it the affidavit of satisfaction to
the register of deeds for recording. A recorded affidavit of
satisfaction constitutes a satisfaction of the security
instrument described in the affidavit. If the secured creditor
does not provide authorization, the agent may nonetheless
record the affidavit of satisfaction unless, within 30 days of
the effective date of the notice, the secured creditor: (I)
submits a satisfaction of the security instrument for
recording; (2) notifies the satisfaction agent that the secured
obligation remai ns unsatisfied; or (3) notifies the
satisfaction agent that the secured creditor has assigned the
security instrument, and identifies the name and address of
the assignee.
If the satisfaction agent receives notice from the secured
creditor that the security interest has been assigned, the
satisfaction agent must provide notice to the assignee.
Simi larly, if the secured creditor notifies the satisfaction
agent that the secured obligation has not been satisfied, the
satisfaction agent may not file an affidavit of satisfaction
unless the satisfaction agent has reasonable grounds to
believe that a person paid an understated payoff amount in
reasonable reliance on a payoff statement as outlined above.
Act 66 creates penalties that may be imposed on a
satisfaction agent who records an affidavit of satisfaction
erroneously or wi th knowledge that the statements in the
affidavit are false . The Act also authorizes a satisfaction
agent to charge fees for providing the notice and preparing
and executing the affidavit. In addition, Act 66 provides for
the record ing of a document of rescission, which rescinds
an erroneously recorded satisfaction or affidavit of
satisfaction, keeping the underlying security instrument in
force.
Real Estate Transfer Fee

Under Wisconsin law, a real estate transfer fee must be paid
when an ownership interest in real property is transferred.
There are various exceptions to the payment of the real
estate transfer fee, however, including when real
property val ued at or under a certain value is transferred.
Under previous Jaw, the exception app lied to transfers of
real property valued at or under I 00. Act 66 increases the
threshold amount for the exception to $1,000 or Jess. Act 66
may be found at: http://docs. Jegis. wi .gov/20 I3/related/
acts/66.pdf.

2013 Wisconsin Act 92: Uniform Trust Code

20 13 Wisconsin Act 92 repeals previous Jaw regarding
trusts and replaces it with the Wisconsin Trust Code (the
Code), which is a mod ified version of the Unifonn Trust
Code, as amended in 2005 . As such, Act 92 is a complete
rewrite of Wisconsi n's existing trust code. The Code is
primarily a set of default rules that apply to certain trusts in
Wisconsin. With some exceptions, the tenns of a trust may
override or modify the Code's default ru les. There are,
however, some mandatory provisions in the Code that
may not be overridden or modified by the terms of a trust,
including the requirements for creating a trust, the duty of a
trustee to act in good faith , the effect of a spendthrift
provision, limits on provisions that limit a trustee 's liability,
periods of limitation for commencing a judicial proceeding
related to a trust, and the power of the court to take certain
actions. The Code also includes defau lt ru les that are not
included in the Unifonn Trust Code, including rules related
to a trustee 's power to appoint assets to another trust, trust
protectors, directed trusts, and life insurance contracts
owned by trusts.
Under Act 92, the eleven articles of the Un ifonn Trust Code
are created as subchapters of the Wisconsin Trust Code and
a twelfth subchapter is created: (1) General Provisions and
Definitions; (2) Judicial Proceedings; (3) Representation;
(4) Creation, Valid ity, Modification, and Termination of
Trust; (5) Creditor's Claims, Spendthrift and Discretionary
Trusts; (6) Revocable Trusts; (7) Office of Trustee; (8)
Duties and Powers of Trustees, Directing Parties, and Trust
Protectors; (9) investment Management of Trusts; (10)
Liab ility of Trustees and Rights of Persons Dealing with
Trustees; (1 1) Unifonn Principal and Income Act; and (12)
MisceJJaneous Provisions.
Act 92 also changes provisions regard ing recovery from
non-probate property and estates for publi c assistance
provided, as weJJ as divestment and financia l eligibility for
Med ical Assistance that were incorporated into 20 13
Wisconsin Act 20, the 2013-15 biennial budget act. With
exception to the estate recovery provisions, the Code is
effective July 1, 2014. WBA will be conducting
comprehensive training on the Code this Spring. Please see
the Education section of the WBA website for more
information regarding those programs, www.wisbank.com.
Act 92 may be fo und at: https://
docs. Jegis.wisconsin.gov/20 l 3/related/acts/92.pdf.
2013 Wisconsin Act 74: Local Regulation of Land
Development Projects

20 13 Wisconsin Act 74 freezes local regulations relating to
land development, as applied to a specific project, at the
time that the person proposing the project first applies for a
local approval for the project. Under Act 74, if a person has
subm itted an appli cation for a permit or authorization fo r
building, zon ing, driveway, stonnwater, or other activity
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related to residential, commercial or industrial development,
the pol itical subdivision must approve, deny or
conditionall y approve the application solely based on the
regu lations, ordinances, rules or other requ irements in effect
at the time the application is submitted, un less the applicant
and po li tical subdivision agree otherwise. "Political
subdivision" is defi ned to mean a city, village, town or
county.
If a project requires more than one approval, or approvals
from more than one political subdivision, the regulations,
ordinances, ru les or other requ irements that will apply to all
approvals are those in effect in all of the jurisdictions at the
time the first app lication is filed, unless the applicant and
political subdivision agree otherwise. This provision applies
only if the applicant identifies the fu ll scope of the project
at the time it files the first application .
Applications are considered submitted upon delivery to the
political subdivision, or upon deposit with the U.S. Postal
Service for mailing by certified mail. An app lication will
expire 60 days after filing if: (1) the application does not
comply with form and content requirements; (2) the
political subdivision provides notice of the noncompliance;
and (3) the applicant fai ls to remedy the noncompliance.
Act 74 became effective December 14, 2013, and may be
found at: https://docs.legis.wisconsi n.gov/2013/related/
acts/74.pdf.
2013 Wisconsin Act 76: Landlord and Tenant Law/
Vehicle Towing

20 13 Wisconsin Act 76 makes a number of miscellaneous
changes to the statutes relating to landlords and tenants. The
changes include: (1) how a landlord may dispose of
personal property left behind by a tenant; (2) an exemption
from civi l liability to a land lord for providing a reference
about the rental perfonnance of an applicant for tenancy if
the applicant or prospective landlord requests the landlord
to provide a reference; (3) revision to rules regarding the
return of security deposits; (4) a revised requirement that a
landlord disclose any bui lding or housing code violations
for only those violations for which the landlord has received
written notice of violation from a local housing code
enforcement agency; (5) damages to a premises now
includes infestation of insects or other pests; (6) limits the
land lord-tenant provisions that, if violated, may constitute
unfair methods of competition or unfair trade practices
regu lated by Wisconsin's Department of Agriculture, Trade
and Consumer Protection to the provisions relating to
withholding from and returning security deposits and the
provisions that, if contained in a residential rental
agreement, make it void and unenforceab le; (7) who may
commence or appear in an eviction notice; and (8) revised
ru les regarding content and use of standard ized tenant
check-in sheet.
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Act 76 also revised existing rules which proh ibit a
mun icipal ity from enacti ng or enforcing certain ordinances
related to landlords and tenants. Under current law, a city,
village, town or county (coll ectively, municipal ity) is
prohibited from enacting or enforcing ce11ain ordinances
related to land lords and tenants, such as an ordinance
imposing a moratorium on eviction actions or an ordinance
that places certain limitations on what infonnation a
landlord may obtai n and use concerning a prospective
tenant. Act 76 addi tionall y prohibits a municipality from
enacting or enforcing an ord inance that: (1) limits a tenant's
responsibility, or a landlord's right to recover, for any
damage to, or neglect of, the premises; (2) requires a
landlord to communicate to tenants any information that is
not required to be communicated to tenants under federal or
state law; or (3) requ ires a land lord to communicate to the
mun icipality any information concerning the landlord
unless the information is required under federal or state law
or is required of all residential real property owners. These
ru les are effective March 1, 2014.
Act 76 also revised rules related to the towing of vehicles
illegally parked on private property. Current Jaw prohibits
the removal (towing) of a vehicle involved in trespass
parking on a private parking lot or faci lity without the
permission of the veh icle owner, unless a parking citation is
issued by a traffic officer or a repossession judgment is
issued.
Under Act 76, if a veh icle is parked without authorization
on private property, the vehicle may be towed immediately,
at the veh icle owner' s expense and without the owner's
permission, as follows: (1) from private property that is
properly posted, whether or not a parking citation is issued;
or (2) from private property that is not properly posted, only
ifa parking citation is issued or a repossession judgment is
issued. "Properly posted" means there is clearly visible
notice that an area is private property and that vehicles that
are not authorized to park in this area may be immediately
towed. A vehicle may be towed under Act 76 only by a
towing service at the request of the property owner or
property owner's agent or of a traffic officer or parking
enforcer. Wisconsin's Department of Transportation is
requ ired to promulgate rules to establish reasonable charges
for towing and storage of vehicles; expenses the vehicle
owner will ultimately be responsible for paying. These rules
are effective July 1, 2014. Act 76 may be fou nd at: httl')s://
docs. legis.wisconsin.gov/2013/related/acts/7 6 .pdf.
2013 Wisconsin Act 80: Shoreland Zoning in
Incorporated Areas

20 13 Wisconsin Act 80 modifies the law relating to
shoreland zoning ordinances applicable to shoreland that is
annexed or that is part of land incorporated as a city or
village. Under Wisconsin law, counties are required to enact
shoreland zoning ordinances for all shorelands in their
unincorporated areas. "Shoreland" is defined as an
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regular periodic payment will be due. Consequently, if
the balloon payment is scheduled to be paid during
those first five years, the balloon payment is the
maximum payment and must be used to calculate
ATR. If the balloon payment is not scheduled within
those first five years, it is not included in the ATR
calculation.
If a loan with a balloon payment is a higher-priced
loan, the creditor must use the maximum payment in
the payment schedule, including the balloon payment,
when calculating ATR. There are numerous
calculation examples within the commentary to the
ATR rule, section I 026.43 of Regulation Z.

Q5 : What is a higher-priced loan, affecting whether the
balloon payment must be included in the ATR
calculation?
A5 : Higher-priced loans are generally defined as having an
annual percentage rate (APR) that, as of the date the
interest rate is set, exceeds the Average Prime Offer
Rate (APOR) for a comparable transaction by 1.5
percentage points or more, for loans secured by first
liens, or by 3.5 percentage points or more, for loans
secured by subordinate liens.
Q6: Is a small creditor required to consider the amount of
a balloon payment when determining the consumer' s
ATR on a balloon-payment QM loan?
A6: No. The small creditor must determine whether the
consumer has the ability to make all scheduled
payments under the legal obligation, other than the
balloon payment. There are calculation examples
within the commentary to the ATR rule, section
Regulation Z 1026.43(f).
Q7: Which QM loans receive the "safe harbor" and which
loans receive a "rebuttable presumption of
compliance"?
A 7: If the QM loan is not a higher-priced covered
transaction, it will receive the "safe harbor" treatment
in that it will be conclusively presumed that the
creditor made a good faith and reasonable

determination of the consumer's ATR.
If the QM loan i£ a higher-priced covered transaction,
the creditor is presumed to have complied with the
ATR requirements, otherwise known as a "rebuttable
presumption of compliance."
Q8 : For purposes of the QM rule to determine whether the
creditor would receive the treatment of safe harbor or
rebuttable presumption of compliance, what is a
higher-priced covered transaction?
AS : Separate from FAQ 5 above, for purposes of the QM
rule to determine whether the creditor would receive
the treatment of safe harbor or presumption of
compliance, there are two thresholds used to
determine whether a QM loan is a higher-priced
covered transaction:
For creditors that meet the requirements to be
considered a "small creditor", a loan secured by either
a first lien or a subordinate lien is a higher-priced
covered transaction if the APR exceeds the APOR for
a comparable transaction by 3.5% or more.
For all other creditors, a loan secured by a first lien is
a higher-priced covered transaction if the APR
exceeds the APOR for a comparable transaction by
1.5% or more, and a loan secured by a subordinate lien
is a higher-priced covered transaction if the APR
exceeds the APOR for a comparable transaction by
3.5% or more. For purposes of the QM rule, ifa QM
loan is a higher-priced covered transaction, the
creditor will receive a rebuttable presumption of
compliance with the rule's requirements, rather than a
safe harbor.
NOTE: The small creditor threshold outlined in this
answer applies only for purposes of the ATR and QM
rules, and does not determine whether the loan is a
higher-priced mortgage loan (HPML) under
Regulation Z section 1026.35, which triggers separate
requirements under Regulation Z.

Q9: In order to qualify as a small creditor and have the
ability to make balloon QM loans through January 10,
2016, a small creditor must have: (I) assets less than
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$2.028 billion (a figure that will be adjusted annually
for inflation); and (2) together with its affiliates the
small creditor must have originated no more than 500
first-lien covered transactions in the preceding
calendar year.
With respect to the 500 first-lien covered transaction
limit, does the small creditor include all originated
loans, including those sold to an investor- such as
Federal Home Loan Bank (FHLB), Freddie Mac, or
Fannie Mae-or does the small creditor only count
those loans held on the small creditor' s books?
A9: The 500 first-lien covered transactions limitation
includes all originated loans, including loans sold to an
investor.
Q 10: What requirements must be met in order for a small
creditor to make balloon-payment QM loans after
January 10, 2016?
A 10: In order for a small creditor to be eligible to make
balloon-payment QM loans after January 10, 2016, the
small creditor must meet three requirements: ( 1) must
have assets of less than $2.028 billion (a figure that
will be adjusted annually for inflation); (2) together
with its affiliates must have originated no more than
500 first-lien covered transactions in the preceding
calendar year; and (3) must operate predominantly in a
rural or underserved area. Operating predominately in
a rural or underserved area means that more than 50%
of the properties securing the small creditor's first-lien
covered transactions originated in any of the three
preceding calendar years must be located in areas
deemed rural or underserved as defined by CFPB.

notes in the file, and indicating on the renewal note
that the note is a renewal of a prior note, but does not
satisfy or discharge the prior note . To date, WBA is
not aware of any case in Wisconsin indicating that
those procedures are not sufficient to avoid
categorization as a refinancing under Regulation Z.
Creditors should note that making certain changes to a
variable rate transaction is a refinancing whether or
not accomplished by cancellation of the old obligation
and substitution of a new one under Regulation Z.
Q 13 : If a creditor is considered a small creditor for the
purpose of the small creditor QM category, and a
branch is sold, do the loans that are sold lose their
QM status?
Al 3: Small creditor QM loans generally lose their QM
status if the small creditor sells or otherwise transfers
them less than three years after consummation.
However, a small creditor QM loan retains its QM
status if it meets one of these criteria: (1) it is sold
more than three years after consummation; (2) it is
sold to another creditor that meets the small creditor
criteria regarding number of originated loans and
asset size, at any time; (3) it is sold pursuant to a
supervisory action or agreement, at any time; or (4) it
is transferred as part of a merger or acquisition of or
by the creditor, at any time.
Whether a particular sale of a small creditor's branch
satisfies one of these criteria, and thereby retain small
creditor QM status for the loans obtained in the sale is
a matter that would further need be reviewed and
analyzed by the small creditor' s counsel involved in
the branch sale.

Q 11: Does the 43 % debt-to-income (DTI) ratio limitation
apply to all QM categories?

Q 14: Must a creditor's loan documents indicate whether the
loan is a QM?

Al 1: No. The 43% DTI limitation imposed by the final rule
applies only to the general QM category. For other
QM categories, as well as the general ATR standard,
the final rule does not mandate a maximum DTI ratio,
but requires the creditor to consider the applicant's
DTI ratio or residual income.

Al 4: WBA considers this a prudent practice for evidentiary
purposes. CFPB has acknowledged that creditors may
want to identify loans on their transaction systems
with their definitional status under the rule (i .e. ATR,
QM), which may involve creating new data elements
within the creditor' s processing systems. Likewise,
CFPB has acknowledged that if the loan is a QM, the
creditor will want to note which level of liability
protection the creditor is receiving (i.e. safe harbor or
rebuttable presumption of compliance). WBA
suggests that creditor not include any such reference
directly on the loan documents but rather to include
separate documents in the loan file regarding these
evidentiary suggestions.

Ql2: Do the ATR and QM rules apply to existing balloon
loans that mature after January 10, 2014, and are
subsequently renewed?
Al 2: The ATR and QM rules do not apply to any change to
an existing loan that is not treated as a "refinancing"
under Regulation Z, section 1026.20(a). WBA has
recommended procedures to follow to document that
the bank is not refinancing (i.e. satisfying and
replacing) an obligation, including stamping a prior
note as renewed but not paid, retaining the original

Ql5: CFPB's ATR/QM small entity compliance guide
states that if a consumer has more income than, in the
creditor's reasonable and good faith judgment, is
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needed to repay the loan, the creditor is not required
to consider and verify the extra income. However,
creditors in Wisconsin have had a longstanding
requirement to comply with Wisconsin ' s Marital
Property Act to consider both applicant and nonapplicant spouses' income for marital purpose debtare creditors now prohibited from considering income
of both spouses?
Al 5: Under the Wisconsin Marital Property Act, section
766.56, Wis. Stats. requires that when a married
Wisconsin resident applies for marital purpose credit,
the creditor must consider all marital property
available to satisfy the obligation. The guidance
issued by CFPB does not address any state marital
property laws. While the ATR rule requires the
creditor to document and verify income relied upon to
determine an applicant' s ability to repay, in the
absence of a marital property agreement to the
contrary, a creditor must also document and consider
a non-applicant spouse's income in order to comply
with Wisconsin law when a married Wisconsin
resident applies for a marital purpose credit. A
creditor' s longstanding practice to consider and
document both the applicant and non-applicant
spouses ' income for marital purpose credit need
continue in order to comply with Wisconsin' s Marital
Property Act.
Q 16: Jn order to take advantage of the statutory protection
offered creditors under Wis. Stats. section 766.55(1)
of Wisconsin ' s Marital Property Act, creditors have
obtained a separately signed marital purpose
statement signed by the obligated spouse as
conclusive evidence that the obligation was incurred
in the interest of the marriage of family ("marital
purpose credit"). What is the impact of having an
applicant sign a marital purpose statement, in
connection with the ATR and QM Rules? Should this
longstanding practice be continued?
A 16: As stated in the answer directly above, guidance
issued by CFPB does not address any state marital
property laws. Creditors' current practices under
766.56(1) to obtain a separately signed marital
purpose statement signed by the obligated spouse
should continue. The ATR and QM rules should not
change creditors' existing practices regarding the
completion of a marital purpose statement.

Servicing Rules
Q 1: In order to be a small servicer, a servicer must service
5,000 or fewer mortgage loans, for all of which the
servicer or an affiliate is the creditor or assignee. If a
bank services loans that it originated and sold to a
secondary market investor, such as Fannie Mae or
Freddie Mac, can the bank still be considered a small
servicer?
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A 1: Possibly yes. There are two elements to the small
servicer requirement. First, a servicer, together with
any affiliates, must service 5,000 or fewer mortgage
loans. Second, a servicer must service only mortgage
loans for which it (or an affiliate) is the creditor or
assignee. To be the creditor or assignee of a mortgage
loan, the servicer (or an affiliate) must either currently
own the mortgage loan or must have been the entity to
which the mortgage loan obligation was initially
payable (that is, the originator of the mortgage
loan). A bank that retains servicing for loans it
originated and sold to the secondary market may
remain eligible for the small servicer exemption.
Q2 : Are there any mortgage loans that are not counted
toward the 5,000 loan threshold to qualify as a small
servicer?
A2: Yes. Reverse mortgages and loans secured by an
interest in a timeshare are not counted toward the
5,000 loan threshold. In addition, loans that are
voluntarily serviced for a creditor or an assignee that
is not an affiliate of the servicer, for which the servicer
does not receive any compensation or fees, are not
counted.
Q3: The final servicing rule states that a master servicer is
the entity that owns the right to service a federally
related mortgage loan, and a subservicer is an entity
that does not own the right to perform servicing, but
performs servicing on behalf of a master servicer. If a
creditor sold mortgage loans to the Federal Home
Loan Bank (FHLB) and performs the servicing for
those loans, can the creditor still be considered a small
servicer?
A3 : Possibly yes. While the creditor's contract with FHLB
may provide that the creditor is the "subservicer", this
term may not carry the same meaning as it holds under
the new servicing rules. The terms of the creditor's
contract may dictate whether the creditor may still
meet the conditions to be a small servicer; the
creditor's counsel should review the agreement and
provide an opinion whether the creditor is a small
servicer. An advisory on this topic, issued by
Mortgage Partnership Finance (MPF) on September
10, 2013, may be found at: www.thlbmpf.com/docs/
advisories/2013/PFI Advisory 091013 .pdf.
Q4: If a servicer that meets the requirements to be a small
servicer currently sends periodic statements to its
borrowers, must the periodic statements conform to
the format and content requirements in the servicing
final rule?
A4: No. Small servicers are exempt from the requirement
to provide periodic statements. Within the preamble to
the final servicing rule, CFPB has stated that a small
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servicer not subject to the periodic statement
requirements is free to continue sending periodic
statements at its discretion, regardless of whether those
periodic statements conform to the requirements in the
final rule.
Q5: The servicing requirements under Regulation X
prohibit a servicer from making the first notice or
filing required for foreclosure until the borrower is at
least 120 days delinquent. Does this prohibit the
servicer from sending the borrower a Notice of Right
to Cure until the borrower is 120 days delinquent?
AS : No. The Wisconsin Consumer Act's "Notice of Right
to Cure" is not considered the "first notice or filing"
for purposes of the Regulation X prohibition. Whether
a document is considered the first notice or filing is
determined on the basis of the foreclosure proceeding
under the applicable state law. The Notice of Right to
Cure is not a document required to be filed with a
court or other judicial body to commence an action or
proceeding in Wisconsin, so a servicer is not required
to wait until the borrower is 120 days delinquent
before sending the Notice of Right to Cure.
Q6: Does the prohibition on starting the foreclosure
process until the borrower is at least 120 days
delinquent prevent a creditor from starting the
foreclosure process if the borrower is in default for
other reasons, such as non-payment of property taxes?
A6: No. As CFPB has not provided guidance in the
preamble to the rule or in the official commentary to
indicate that the requirement is intended to apply other
than when a consumer has missed a loan payment,
WBA believes it is reasonable to interpret the
requirement to apply only to delinquent loan payments
and not to extend to other defaults, such as delinquent
property taxes, provided the property taxes were not
included in the loan payment through an escrow
account.
HOEPARule
Q 1: Are homeownership counseling requirements limited
to loans covered by the Home Ownership and Equity
Protection Act (HOEP A)?
Al: No. While certain homeownership counseling
requirements apply to loans covered by HOEP A, a
separate requirement applies to loans covered by
RESP A, and yet another separate requirement applies
to negative-amortization loans made to first- time
borrowers. Creditors should be mindful that more than
one of these requirements may apply to any given
loan.

Q2: On the list of homeownership counseling
organizations that must be provided to borrowers for
loans covered by RESP A, can the servicer provide a
list of all of the homeownership counseling
organizations located in Wisconsin?
A2: No. In the preamble to the final rule, CFPB has stated
that providing a list of all organizations in the state
would be "overwhelmingly lengthy" and this practice
cannot be used to satisfy the rule's requirement. The
final rule requires the creditor to provide a list of the
ten homeownership counseling organizations located
closest to the "centroid" of the zip code of the
applicant's current address. The CFPB website
includes a tool that can be used to generate the list by
entering a zip code: http://www.consumerfinance.gov/
find-a-housing-counselor/.
ECOA Appraisal Rule
QI: Is the notice of the borrower's right to receive a copy
of the appraisal(s) required for a loan renewal?
A I: The Equal Credit Opportunity Act (ECOA) appraisal
rule is somewhat ambiguous on this point, but CFPB
has included the following statement in the small
entity compliance guide published for the rule: "If you
are unsure whether a transaction is covered, consider
whether there is an 'applicant' or 'application' for an
' extension of credit' as required by Regulation B."
Based on this statement, WBA believes CFPB has
interpreted the requirement to apply to renewals of
existing transactions. Regulation B, which implements
ECOA, defines the term "extension of credit" to
include 'the refinancing or other renewal of credit'.
Q2: While the rule is somewhat ambiguous regarding the
delivery of the notice regarding the borrower' s right to
receive a copy of the appraisal(s) for a renewal, is the
creditor required to provide a copy of the appraisal(s)
for a loan renewal?
A2: Possibly yes. The commentary to section 1002.14(a)
( 1) of Regulation B provides that creditors are
required to provide an appraisal or other evaluations
when an applicant requests a renewal of an existing
extension of credit and the creditor develops a new
appraisal or other written valuation. Section 1002.14
(a)(l) does not apply to the extent a creditor uses
appraisals and other written evaluations that were
previously developed in connection with the prior
extension of credit to evaluate the renewal request.
Whether a new appraisal or other written evaluation is
required to be created for a particular loan renewal
depends upon requirements under the general
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appraisal rules, such as the lnteragency Appraisal and
Evaluation Guidelines, published in December 20 l 0.
HPML Appraisal Rule

QI : Are the appraisal requirements for higher-p1iced
mortgage loans (HPMLs) based upon a creditor's lien
position in a particular dwelling?
A I:

o. A creditor's lien position (i.e., first lien, or
subordinate lien) in a particular dwelling is not a
factor for determining the appraisal requirements for
HPMLs. The general requirements apply to closed-end
consumer credit transactions that are HPMLs and are
secured by the consumer's principal dwelling. There
are several exemptions to the appraisal requirements
for HPMLs, please see Regulation Z section
I 026.J5(c)(2) for those exemptions.

Q2: Does a creditor use the same calculation to determine
whether a loan is higher-priced under ATR and QM
and an HPML under the HPML appraisal ru le?
A2 :

o. Regulation Z section 1026.35 defines an HPML as
a closed-end consumer credit transaction secured by
the consumer' s principal dwelling with an APR that
exceeds the APOR for a comparable transaction as of
the date the interest rate is set by: (I) 1.5 or more
percentage points for a loan secured by a first lien· (2)
2.5 or more percentage points for a loan secured by a
first lien with a principal obligation at consummation
that exceeds the limit in effect as of the date the
transaction ' s interest rate is set for the maximum
principal obligation eligible for purcha e by Freddie
Mac (a "jumbo loan"); or (3) 3.5 or more percentage
points for a loan secured by a subordinate lien.
Please see FAQs 5 and 8 within the ATR and QM
Rules section of th is article regarding how to calculate
what is a higher-priced loan under ATR and a higherpriced covered transaction under QM rules.

Q3 : Are QMs exempt from the HPML appraisal
requirements?
A3: Yes. CFPB issued a supplementary fina l rule in
December 2013 which clarifies that the exemption
from the HPML appraisal requirements applies to all
QM loans. Creditors should be mindful that while a
transaction may be exempt from the HPML appraisal
requirements, the separate ECOA appraisal
requirements may apply to the transaction, as well as
the Wisconsin law requirement to provide a copy of an
appraisal when the applicant pays a fee for the
appraisal.
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Escrow Requirements for HPMLs

Q 1: Creditors that meet four requirements outl ined in the
escrow final rule are exempt from the escrow
requ irement for higher-priced mortgage loans
(HPMLs). If a creditor is located in a county that is
designated as rural or underserved by CFPB, is the
creditor exempt from the requ irement?
Al :

ot necessarily. To be exempt from the requirement
to establish an escrow account in connection with an
HPML: (I) the creditor, together with its affil iates,
must have originated 500 or fewer consumer credit
transactions secured by first liens on dwe ll ings in the
preceding calendar year; (2) the creditor' s total assets
must have been less than $2.028 bi llion as of the end
of the preceding calendar year (a figure that will be
adjusted annually for inflation); (3) more than 50% of
the creditor's consumer credit transactions secured by
dwellings originated in any one of the three preceding
calendar years must have been secured by first liens
on properties located in counties designated as rural
or underserved; and (4) neither the creditor nor its
affiliates may maintain an escrow account for any
transaction secured by real property or a dwelling that
the creditor or its affi liate services through at least the
second installment date.
The fact that the creditor is located in a county that is
rural or underserved does not impact whether the
creditor meets the third requirement above; the
locations of the properties securing the creditor's
covered transactions determine whether the third
requirement above is met.

Q2: If a creditor maintains escrow accounts for HPMLs
that were established between April I, 20 IO and May
3 l, 2013 , can the creditor still be exempt from the
HPML escrow requirement?
A2: Possibly yes. The final rule creates two exceptions to
the fourth requirement outlined in the answer to QI of
this section. First, if a creditor maintains escrow
accounts established between April 1, 20 l Oand May
3 l, 20 I 3, in order to comply with HPML rules,
continuing to maintain those escrow accounts does
not make the creditor ineligible for the exemption.
However, the creditor cannot establish new escrow
accounts for transactions consummated on or after
June I, 2013, and must meet the remaining three
criteria, in order to remain eligible for the exemption.
Second, a creditor may establish an escrow account in
order to help a troubled customer avoid defau lt or
foreclosure and remain eligible for the exemption,
provided the other criteria are met.
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obligations as part of the application . This notice must be
"conspicuously stored with, or as part of, the electronic
appl ication."
The new ru les also provide new guidance regarding the
requ irement that notices be made avai lable in a manner that
is accessible and understandable to persons with a
disability. The ru les explain that a bank may be req uired to
accommodate an individual with a disabi lity by providing
the notice in an alternative format, such as in Braille, large
print, or an accessible electronic format.
4. Inclusion ofEgual Opportunity Language in
Subcontracts
The new ru les provide specific language that must be
included in federal "subcon tracts." A subcontract includes
any contract of$10,000 (Disabil ity Rules) or 100,000
(Veterans Ru les) or more for the purchase, sale, or use of
personal property or nonpersonal services (e.g.,
construction, utility, transportation, research, or insurance)
which, in whole or in part, is necessary to the performance
of the federa l contract. It also includes contracts under
wh ich the other party performs, undertakes, or assumes a
portion of the bank's obligations under the federa l contract.
Banks should consider the specific contracts that bring them
wi thin the federa l contractor ru les and then determine
whether they have any appli cable subcontracts. Banks that
have contracts that qualify as federal subcontracts must
include the follow ing mandatory language (in bold text) in
the contract:
Veteran 's Rules
This contractor and subcontractor shall abide by the
requirements of 41 CFR 60-300.S(a). This regulation
prohibits discrimination against qualified protected
veterans, and requires affirmative action by covered
prime contractors and subcontractors to employ and
advance in employment qualified protected veterans.

concern an essential job function may not be used to
excl ude an individual wi th a disabi lity (i ncluding a disabled
veteran) if that individua l could satisfy the criteria wi th
provision of a reasonable accommodation. The new rules
also clarify that banks may not refuse to hi re an applicant
with a disabi li ty because the applicant's disability prevents
hi m or her from performing marginal job funct ions.
C. New Rules to be Implemented as Part of First
Affirmative Action Plan Effective after March 24,
2014

Banks with 50 or more employees (counting both fu ll-time
and part-time employees) are currently subject to federal
contractor affirmative action plan ru les, under which they
are required to follow an affirmative action plan that runs
on a 12-month cycle. The new rules impose additional
affirmative action plan requirements, and these changes
must be put into place beginn ing with a bank' s first
affirmative action plan cycle beginning after March 24,
2014. (For banks with a calendar-year plan cycle, th is
means that the changes must be made part of the
affirmative action plan that goes into effect as of January l ,
20 15.) Banks with fewer than 50 employees are not subject
to any of the requirements discussed in th is Section C.
l. Self-Identificat ion Requi rements

Under the current rules, banks are required to invite
applicants to self-identify as protected veterans or
individuals with disabilities after extending an offer of
employment but before the start of employment. Further,
under these ru les, it is illegal for a bank to ask an individual
to self-identify disabili ty status prior to receiving an offer
of employment. The new rules change these selfidentification procedures so that banks will now be required
to invite applicants to vo luntari ly self-i dentify as protected
veterans or ind ividuals with disabil ities at both the pre- and
post-offer stages. The specific requirements are discussed
in more detail below.

Di ·ability Rules
This contractor and subcontractor shall abide by the
requirements of 41 CFR 60-741.S(a). This regulation
prohibits discrimination against qualified individuals on
the basis of disability, and requires affirmative action by
covered prime contractors and subcontractors to employ
and advance in employment qualified individuals with
disabilities.

Banks should be careful not to imp lement these new selfidentification procedures until the requ ired compliance date
(i .e., the start of the first affirmative action plan effective
after March 24, 20 14). The reason for this is that a pre-offer
inquiry into disabi li ty status might be considered a
violation of the Americans with Disabilities Act, unless it is
mandated by law.

5. Qualification Standards

a. Pre-Offe r

Banks are currently proh ibited from using basic
employment qualification standards to screen candidates
where those qual ificat ions tend to screen out protected
veterans or individua ls with disabi lities, unless those
qua lifications are job-related for the position at issue and
consistent with business necessity. The new rules expand on
thi s prohibi tion by specifying that selection criteria that

Banks with 50 or more employees must provide an
invitation to self-identify disability status and protected
veteran status at the time an applicant app lies or is
considered for employment. The disability inquiry must be
made using a mandatory form provided by OFCCP, which
is available from FIPCO as the new WBA 350C Voluntary
Self- Identification of Disability (3/24/ 14).
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Paying Agent Notification Requirements Can
Affect Banks
Notice 2014-05

On January 23 , 2013 , the Securities & Exchange
Commission (SEC) issued a final rule to amend Ru le 17 Ad17 to implement the requirements of Section 929W of the
Dodd-Frank Act, "Due Diligence for the Delivery of
Dividends, Interest, and Other Valuable Property Rights".
The rule requires "paying agents" to send a one-time
notification to "unresponsive payees' stating that the agent
has sent a securityholder a check that has not yet been
negotiated. The compliance date of the final rule is January
23, 2014. The first potential notice to unresponsive payees is
due no later than August 23, 2014. This article is intended
to provide a brief overview of the requirements.
Background

Ru le 17 Ad-17 was adopted by SEC in 1997 to address
situations where recordkeeping transfer agents have lost
contact with securityholders. The rule requires transfer
agents to exercise reasonable care to obtain the correct
addresses of security holders, including conducting database
searches using the name or taxpayer identification number
of the securityholder. The searches must be conducted
without charge to the securityholder. The first search must
occur between three and twelve months of the loss of
contact, and subsequent searches must occur between six
and twelve months after the first search. Searches are not
required if: (I) the transfer agent has received
documentation that the securitybolder is deceased; (2) the
aggregate value of assets listed in the securityholder's
account is Jess than $25 ; or (3) the securityholder is not a
natural person.
Loss of contact can be hannful to securityholders, a they no
longer receive corporate communications or the interest or
dividend payments to which they may be entitled. The fina l
:ule issued by SEC in 2013 defined the tenn "paying agent"
in order to extend the rule's requirements to cover brokers,
dealers, and other parties, in addition to recordkeeping
transfer agents.
Definitions

~or purposes of the ru le, a "paying agent" can include any
issuer, transfer agent, broker/dealer, investment advisor,
indenture trustee, custodian, or any other person who
accepts payments from an issuer of securities and distributes
the payments to holders of the ecurity. Issuers include
banks that have issued equity or debt securities, whether or
n?t_the bank is publicly traded. For example, bank that pay
~1v1dends by check on thei r stock, common or prefe1Ted, or
interest payments on their debt securities would be "issuers"
required to comply with this ru le.

A securityholder is considered an "unresponsive payee"
when the paying agent sends the securityholder a check that
is not negotiated by the earlier of: (I) the time the paying
agent sends the next regularly scheduled check; or (2) six
months or 180 days after the not-yet-negotiated check was
~ent. SEC has not limited the tenn "unresponsive payee" to
include only natural persons· the definition also includes
non-natura l person securityholders. The tenn "regularly
scheduled check" includes any regularly scheduled pe1iodic
payment from an i suer of securities to securityholders as a
class, and is not limited to checks for interest and dividend
payments.
Notification and Recordkeeping Requirements

A paying agent must send notice to the securityholder no
later than seven months or 210 days after the not-yetnegotiated check was sent. Only one notification per check
is requ ired. The notice may be sent along with a check or
other mai li ng subsequently sent to the securityholder. The
notice is not required if the amount of the check is less than
$25.
ln the event mu ltip le checks have not been negotiated by an
unresponsive payee, paying agents are pennitted to send
either one notification per check, or one notification
relati_ng to multiple checks that have not been negotiated,
provided that the applicable timing requirements are met
with _respect to each individual check. For a notice covering
multiple checks, the notification must sufficient ly identify
each not-yet-negotiated check, and the notice must be sent
to the unresponsive payee no later than seven months after
the oldest check covered by the notice was sent.
A securityholder is no longer considered an unresponsive
payee when the securityholder negotiates the check or
checks that caused the securityholder to be considered an
unresponsive payee.
A paying agent is not required to send a written notice to an
unresponsive payee if such unresponsive payee would be
considered a lost security holder by a transfer agent, broker,
or dealer. Rule 17 Ad-I 7(b)(2) defines a "lost
securityholder" to mean a securityholder: (1) to whom an
item of cotTespondence that was sent to the securityholder
at the address contained in the transfer agent 's master
securityholder file or in the customer security account
record of the broker or dealer has been returned as
undeliverable· provided, however, that if such item is sent
within one month to the lost securityholder, the transfer
agent, broker, or dealer may deem the securityholder to be
a lost security holder as of the day the re-sent item is
returned as undeliverable; and (2) for whom the transfer
agent, broker, or dealer has not recieved infonnation
regarding the securityholder's new address.
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To avoid liability for subsequent transfers, the customer
must report an unauthorized transfer from the unauthorized
use of a remote terminal access card that appears on a
periodic statement within 60 days of the financial
institution 's transmittal of the statement. If the customer
fails to do so, the customer's liability may not exceed the
amount of the unauthorized transfers that occur after 60
days and before notice to the financial institution and that
wou Id not have occurred if the customer had notified the
financial institution within the 60-day period. The customer
may also be liable for the amounts specified in the
paragraph directly above. Jf an agreement between the
customer and the financial institution imposes less liability
than is provided by rule, the customer's liability may not
exceed the amount imposed under the agreement.

determine whether revisions need be made to incorporate
the revised rules. For example, an institution 's unauthorized
debit card error resolution policy and procedure may need
revision to accommodate changes to customer liability for
the unauthorized use of a remote terminal access card, or to
update remote terminal machines to no longer automatically
generate transaction receipts for transactions of 15 and
le s.
Financial institutions should check with their forms vendor
regarding possible revisions to consumer Regulation E
disclosures, business debit card agreements, and other
related forms as a result of changes made by Act 136.
FIPCO® disclosures and documents are currently under
revision to incorporate Act 136 changes and will be made
available as soon as possible.

Transaction Receipt at Remote Terminal

Under existing rules of the Division and OCU, every
transfer of funds through a remote terminal made by a
customer of a financial institution must be evidenced by a
written document (receipt) that is made available to the
customer at the time of the transaction and that contains
specified information, such as the customer's account
number, the amount transferred, and the date of the
transaction . Act 136 modifies these rules to create an
exception so that a receipt is not required to be made
available if the amount of the transfer is $15 or less. State
law now provides for the same exemption allowed for under
federal law, Regulation E section l005.9(e).
Other Changes to Administrative Code

Act 136 also made changes to administrative code rules
regarding: (1) collection agencies; (2) adjustment service
corporations; (3) licensed mortgage banker, mo,tgage
broker, or licensed mottgage loan originator name uses; (4)
sales finance companies; (5) Division rule review
procedures; and (6) technical corrections.
Conclusion

ln light of the changes made by Act 136, financial
institutions should review their policies and procedures to

If a financial institution decides to make changes which
could increase liability for consumers, institutions are
reminded that any revised consumer unauthorized debit card
error resolution procedures should not be implemented until
the revisions are incorporated into disclosures and
agreements and notice is made available to consumers as
required under section 1005.8 of Regulation E. Regulation
E requires a financial institution to provide a written notice
to consumers, at least 21 days before the effective date, of
any change in term required to be disclosed in the
Regulation E disclosure when the change would result in:
(1) increased fees for the consumer; (2) increased liability
for the consumer; or (3) stricter limitations on the frequency
or dollar amount of transfers. There is no specific form or
wording required for the change-in-term notice. The notice
may appear on a periodic statement, or may be given by
sending a copy of a revised disclosure statement, provided
attention is directed to the change (for example, in a cover
letter referencing the changed term).
At time of print of this publication, 2013 SB 520 which
would revise Wisconsin administrative code sections
regarding record retention rules for financia l institutions has
yet be to signed into law. We will report on that rule change
once SB 520 becomes law. Act 136 may be found at:
https://docs.legis.wisconsin .gov/2013/related/acts/ 136.pdf.
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Provisions of Biggert-Waters were intended to increase the
flood insurance premiums for certain pre-FIRM subsidized
properties to reflect actuarial rates. However, HFIAA
repeals the Biggert-Waters requirement that the flood
insurance premium on a primary residence purchased after
July 6, 2012 reflect the full risk rate of the property. To
enable purchasers to retain previous rates while FEMA
develops new rate tables and guidelines, HFIAA permits the
purchaser of the property to assume the existing flood
insurance policy for the remainder of the policy's term.
Upon renewal of the policy, the premium rates will increase
between 5% and 18% annually until the premium reaches
the full risk rate for the propetty. FEMA is directed to issue
rate tables and guidance to implement HFIAA by
November 21, 2014.

Under Biggert-Waters, FEMA was authorized to increase
premium rates for all prope1ties within a single risk
classification by up to 20% annually. HFIAA lowers this
cap to 15%, and limits the risk premium increase for any
individual property to 18% annually. ln addition to the cap,
HFIAA requires FEMA to increase flood insurance
premiums by at least 5% annually until each class premium
reaches its full risk rate. HFlAA also directs FEMA to
minimize the number of flood insurance policies with
annual premiums in excess of I% of the total coverage
provided by the policy (e.g. , a 2, I 00 premium for a policy
providing 200,000 of coverage).
ln addition, HFlAA amends the Biggert-Waters provision
that wou ld have required property owners to pay a full risk
rate premium if, as a result of the owner's "deliberate
choice", the flood policy was permitted to lapse. HFlAA
modifies this provision to add that if the policy holder
permitted the lapse as a result of flood insurance no longer
being required on the property, the property may continue
to qualify for subsidized rates.
HFIAA also requires FEMA to make available optional
flood insurance coverage for residential properties with a
higher loss deductible, up to an including 10,000 . FEMA
must include a disclosure with this option informing the
applicant of the option and clearly explaining the effect ofa
loss-deductible.

Detached Structures Excluded from Mandatory
Purchase Requirement

HFIAA amends the Flood Disaster Protection Act to
exclude from the mandatory purchase requirement a
structure that is detached from a primary residence such as
a detached garage or other free-standing structure, so Jong
as the structure is not used as a residence. HFIAA requires
an amendment to the Special lnformation Booklet required
by the Real Estate Settlement Procedures Act (RESP A) to
include the following disclosure:
Although you may not be required to maintain flood
insurance on all structures, you may still wish to do so,
and your mortgage lender may require you to do so to
protect the collateral securing the mo1tgage. If you
choose not to maintain flood insurance on a structure
and it floods, you are responsible for all flood losses
relating to that structure.
It is not clear from HFIAA whether thi amendment

requires an implementing regulation by the federal banking
regulatory agencies or whether it is effective immediately.
Flood Insurance Affordability Study

Biggert-Waters required FEMA to conduct a flood
insurance affordability study and submit the results of the
study to Congress by March 6, 2013. The study was to be
funded by an allocation of 750,000. FEMA did not
complete the study, and cited the allocation of funds as
insufficient. HFIAA increases the funding for the
affordability study to $2.5 million, extends the deadline for
submission to Congress to September 21, 2015, and
requires additional items to be considered in the study.
Directions to Improve NFIP Transparency and
Outreach

HFIAA directs FEMA to make several changes to the
transparency and outreach efforts regarding FIP,
including: {l) communicating the full flood risk to property
owners, regardless of whether the premium rates are full
actuarial rates; (2) notifying prope1ty owners of pending
flood insurance rate increases at least six months in
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The Act explicitly states that its provisions do not create a
duty for an employer to search or monitor the activity of a
personal Internet account. Likewise, under Act 208, an
employer is not liable for any fa ilure to request or to require
access or observation of a personal Internet account. Lastly,
an employer that inadvertently obtains access information,
through use of the employer's network or use of a device
that is supplied or paid for in whole or in part by the
employer, is not liable for possessing that information so
long as the infonnation is not used to access the employee's
personal Internet account.
20 13 Wisconsin Act 208 was effective 04/10/2014. lfan
employee is affected by a collective bargaining agreement
that contains provisions that are inconsistent with Act 208,
the Act is effective when the co llective bargaining
agreement exp ires, or is extended, modified, or renewed.
Financial institutions should review their employee and
app licant policies to determine whether revisions need be
made in light of Act 208. WBA will be incorporating Act
208 into the WBA Model Social Media Policy. 2013
Wisconsin Act 208 may be found at: http://
docs.legis. wisconsin.gov/20 I3/related/acts/208.pdf.
Wisconsi n's Telephone Solicitation "Do-Not-Call" List:
2013 Wisconsin Act 234

"Do-not-call" laws exist under both state and federal law,
administered by Wisconsin's Department of Agriculture,
Trade and Consumer Protection (DATCP) and the Federal
Trade Commission (FTC), respectively. Under both laws,
persons who do not wish to receive telephone solicitations
may have their telephone numbers placed on a list (called a
"directory" under Wisconsin's program and a "registry"
under the federal program). With certain exceptions,
telephone solicitors, or employees or contractors of a
telephone solicitor (collectively, solicitors), are prohibited
from call ing telephone numbers on the directory or registry;
exceptions to the prohibition are telephone solicitations
made: (1) by nonprofit organizations; (2) in response to a
recipient's request; and (3) to current clients of the person
selling property, goods or services that are the reason for the
solicitation.

directory. Act 234 specifies that fee revenues are for the
administration and enforcement of the do-not-call law, and
for consumer protection, information and education. Act
234 allows DATCP to establish a basis for the initial
registration fee other than the number of lines used by the
solicitor.
Lastly, Act 234 requires that DATCP rules require a
solicitor to provide proof that the solicitor has obtained the
Wisconsin do-not-ca ll registry from FTC in compliance
with federal Jaw, and prohibits the possession or use of a
copy of that registry obtained in violation of federa l law.
Financial institutions should review and update any current
call campaign procedures as needed. 2013 Wisconsin Act
234 is effective 08/01/2014, and may be found at: http://
docs. legis.wisconsin.gov/20 I3/related/acts/234.pdf.
Repeal of DFI Prescribed Record Retention
Requi rements: 2013 Wisconsin Act 277

Record retention ru les, and DFI's rulemaking authority to
implement those rules, varied substantially as between
different types of institutions. As a result, Act 277 revised
many areas of Wisconsin law. This summary outlines the
various changes imposed by the Act.
Under current statutes, a state bank, savings and loan
association (S&L), or savings bank (collectively,
institutions) may have its records reproduced by a
photographic or optical imaging process that accurately and
permanently reproduces the originals and then dispose of
the originals after first obtaining the written consent of the
Division of Banking (Division) within Wisconsin 's
Department of Financial Institutions (DFI). The reproduced
records are thereafter treated the same as originals.
Under 2013 Wisconsin Act 277, after having its records
accurately reproduced in this manner, institutions are not
required to obtain the written consent of the Division to
thereafter dispose of the originals.
Under current statutes, a state bank or an S&L may destroy
or dispose of its records that have become obsolete after
first obtaining the written consent of the Division. Act 277
repea ls the statutory provisions relating to destruction of
obsolete records.

2013 Wisconsin Act 234 eliminates the Wisconsin do-notcall directory and instead applies the prohibitions under
current Wisconsin law to telephone numbers in the "state do
-not-call registry," which is the portion of the federal
registry that consists of telephone numbers with Wisconsin
area codes. The Act authorizes DATCP to cooperate with
FTC to add numbers from the current Wisconsin directory
to the federal registry. Act 234 does not change the specific
prohibitions applicable to telephone solicitations under
existing Wisconsin law.

Also under current statutes, the Division must, by ru le,
prescribe periods of time for which savings banks must
retain records and after the expiration of which the savings
bank may destroy these records. Under Act 277, the
Division must by rule prescribe standards by which savings
banks must retain records and may thereafter destroy those
records.

Prior to Act 234, solicitors were required to register with
DA TCP and pay specified fees for the use of the directory,
to be used by DA TCP for establishing and maintaining the

Under current rules of the Division, each savings bank and
S&L must retain its records in a manner consistent with
prudent business practices and in accordance with other
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provisions of state and federal law. Each savings bank and
S&L must retain its records for at least the min imum period
specified in a particular publication of the Financial
Managers Society, Inc. (FMS). A savings bank or S&L may
destroy its records at the end of the applicable minimum
retention period specified in the applicable FMS publ ication
unless a longer retention period is requ ired by other state or
federa l law. In the destruction of records, the savings bank
or S&L must take reasonable precautions to assure the
confidentiality of information in the records. Act 277
modifies the rules of the Division to eli minate the
requirement that savings banks and S&L records must be
reta ined for at least the minimum period specified in the
app licable FMS publication.
The Division 's current rules for state banks include a
detai led schedule setting forth minimum record retention
periods accord ing to record type. A state bank may destroy
its records after the applicable minimum retention period
has expired. Act 277 eliminates the Division 's ru le
establishing a schedule of required minimum retention
periods, according to record type.
Act 277 specifies that, subject to the requirement that
records be retained in a manner consistent with prudent
business practices and in accordance with other provisions
of state and federal law, institutions may destroy its records.
In the destruction of records, institutions must take
reasonable precautions to assure the confidentiality of
information in the records. For state banks, S&Ls, and
savings banks Act 277 specifies that the record retention
system must be able to accurately produce records.
20 13 Wisconsin Act 277 was effective 04/18/2014.
Financial institutions which have the 2003 WBA Record
Retention Guidelines may still use that manual as reference
to many federa l record retention requirements, what to
consider for a record retention policy, and electronic record
retention. Institutions should work with their legal counsel
to determine, from a risk perspective- su has from
litigation- how long to retain certain records which do not
have a prescribed retention period under applicable state or
federa l law. 2013 Wisconsin Act 277 may be found at:
https://docs.legis. wisconsi n.gov/20 I 3/related/acts/277 .pd f.
Patent Trolls: 2013 Wisconsin Act 339

20 13 Wisconsin Act 339 regulates written communications
attempting to enforce or assert rights in connection with a
patent or pending patent. Persons making such attempts
have been common ly referred to a "patent trolls". Under the
Act, such a written communication is called a "patent
notification"; a "target" of a patent notificat ion is an
individual who is a Wisconsin resident or a company that is
domiciled in or does substantial business in Wisconsin and
who receives a patent notification or has customers who
receive a patent notification concerning a product, service,
process, or technology of the target.
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Act 339 provides that a patent notification must contain
certain information , including: (l) a number and a copy of
each patent or pending patent that is the subject of the
patent notificat ion; (2) an identification of each patent
claim being asserted and the target's product, service,
process, or technology to which that claim relates; and (3)
the basis for each theory of each patent claim being
asserted and how that claim relates to the target's product,
service, process, or technology. The Act provides a 30-day
opportunity for a person to supplement a patent notification
with any required information the person fa ils to include in
the initial patent notification . A patent notification may not
contain false, misleading, or deceptive information .
Act 339 provides that Wisconsin's Department of
Agricul ture, Trade, and Consumer Protection (DATCP) or
the attorney general (AG) may investigate an alleged
violation of the Act's requirements. The Act also authorizes
the AG to initiate a court action for an inj unction of a
violation of the Act's requirements, and in such an action,
authorizes the court to make any necessary orders to restore
any person any pecuniary loss the person may have
suffered as a result of the violation . The Act also authorizes
the AG to seek forfeiture to Wisconsin of up to 50,000 for
each violation of the Act 's requ irements.
Act 339 further creates a private right of action for a target
or other person aggrieved by a violation of the Act's
requirements. The target or other person may seek an
injunction restraining further violation and may recover an
appropriate award of damages not to exceed 50,000 for
each vio lation or three times the aggregate amount of actual
damages and costs and attorney fees awarded by the court,
whichever is greater. 2013 Wisconsin Act 339 will become
effective one day after publication and may be found at:
https://docs.legis. wisconsin.gov/20 13/re lated/enro lied/
sb498.pdf
Revision to DFl's SAFE Act Rules: 2013 Wisconsin Act
360

20 13 Wisconsin Act 360 makes revisions to Wisconsin's
Department of Financial Institutions' (DFI's) ru les
regarding the federal Secure and Fair Enforcement for
Mortgage Licensing Act of2008 (SAFE Act). DFI's SAFE
Act ru les, adopted 01/01/2010, include provisions requiring
that certain state licensing and registration functions be
conducted through the ationwide Mortgage Licensing
System and Registry (NMLSR). Since 2010, depository
institutions are exempt from the definition of mortgage
broker and mortgage banker under DFI's ru les. In addition,
a subsidiary that is owned and controlled by a depository
institution and regu lated by a federal banking agency is
exempt from the definition of mortgage broker and
mortgage banker. This exemption remains- 2013
Wisconsin Act 360 does not affect this exemption .
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Under current Wisconsin law, a mortgage loan originator is
defined to mean an individual who, for compensation or
gain or in the expectation of compensation or gain, does any
of the following: (l) takes a residential mortgage loan
app lication; and (2) offers or negotiates the terms of a
residential mortgage loan application. A residential
mortgage loan app lication means an application for any loan
primarily for personal, fam ily or household use that is
secured by a li en or mortgage, or equivalent security
interest, on a dwell ing or residential real property located in
Wisconsin.
Since inception, DFl's SAFE Act ru les have provided that
an employee of, and acting for, a depository institution, a
subsidiary owned or controlled by a depository institution
and regu lated by a federal banking agency, or an institution
regu lated by a federal banking administration is exempt
from the licensing provisions in the law related to mortgage
loan originators, provided that the individual is registered
with and maintains a unique identifier through MLSR.
While Act 360 modifies the definitions of mortgage loan
originator, mortgage broker, and mortgage banker,
reorganizes several sections of statute 224, and creates new
sections to the statute, the rules which exempt employees of
a depository institution, a subsidiary owned or controlled by
a depository institution, or an institution regulated by a
federa l banking administration from the licensing provisions
in the law- as outlined in the paragraph immediately
above- remain unchanged.
Much of Act 360 relates to licensing requirements. Because
of the exemption from licensing requirements for employees
of depository institutions, or a subsidiary thereof, as outlined
above, this article does not summarize all of the revisions
made to DFl's SAFE Act licensing requirements. For more
information regarding licensing requirement rev isions,
please review Act 360 in more detail.
Act 360 eliminates exceptions to the definition of mortgage
loan originator and recreates them as licensing exemptions.
The Act merely reorganizes existing licensing exemptions
into a revised section of statute 224 and expands the
licensing exemptions to also include certain employees of a
government agency, housing finance agency, or bona fide
nonprofit organization . Also under Act 360, an individual
(other than an individual who is specifically exempt) must
be licensed as a mortgage loan originator if the individual
regularly engages in business as a mortgage loan originator.
Act 360 defines the new term "regularly engage," with
respect to an individual, to mean that any of the following
app lies: (l) the individual engaged in the business of a
mortgage loan originator on more than 5 residential
mortgage loans, in Wisconsin or another state, in the
previous calendar year or expects to engage in the business
of mortgage loan originator on more than 5 residentia l
mortgage loans, in Wisconsin or another state, in the current

calendar year; (2) the individual is acting on behalf of a
person who is, or is required to be, licensed as a mortgage
lender, mortgage banker, or mortgage loan originator in
Wisconsin or another state; or (3) the individual is acting
on behalfofa registered entity. The term "registered entity"
means a depository institution that voluntarily registered
with DFI for the purpose of sponsoring licen ed mortgage
loan originators that are under the depository institution 's
direct supervision and control.
Act 360 all ows a licensed mortgage originator to associate
with (be sponsored by) a depository institution, rather than
a mortgage banker or mortgage broker, if the depository
institution first registers with DFI. If the depository
institution applies to DFl and meets certain requirements,
DFl must register the depository institution as a "registered
entity" and the depository institution may then sponsor
licensed mortgage loan originators under the depository
institution's supervision and control.
The provisions of current law relating to the relationship
between a mortgage banker or mortgage broker and a
licensed mortgage loan originator also apply with respect to
a registered entity that sponsors a mortgage loan originator.
A registered entity must also submit reports of condition to
the MLSR and cooperate with, and provide access to
records and documents required by, DFl to carry out
examinations of licensed mortgage loan originators
sponsored by the registered entity. Certain acts or practices
that are prohibited by a mortgage banker or mortgage
broker with respect to a mortgage loan originator are also
prohibited by a registered entity.
Current law requires each mortgage banker, mortgage
broker, and licensed mortgage loan originator to annuall y
subm it to the NMLSR a report of condition containing
information required by MLSR. Whi le Act 360 requires
registered entities to submit to the MLSR reports of
condition, it eliminates the requirement that reports of
condition be submitted to the MLSR annually; thus
leaving unspecified the frequency of submissions.
Act 360 also prohibits a mortgage banker, mortgage broker,
or mortgage loan originator from using any solicitation or
advertisement that: (l) misrepresents that the provider is, or
is affiliated with, any governmental entity or other
organization; (2) misrepresents that the product is or relates
to a government benefit, or is endorsed, sponsored by, or
affiliated with any government or government-related
program; or (3) does not clearly and conspicuously identify
the name of the mortgage broker or mortgage banker or, if
a mortgage loan originator is sponsored by a registered
entity, the registered entity. The Act also repea ls a
provision prohibiting an individual engaged solely in loan
processor or underwriter activities from representing to the
public that the individual can or will perform the activities
of a mortgage loan originator.
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Act 360 revises existing ru les regard ing use of a mortgage
loan originator' s unique identifier and signatures. The
revised rule, formerly fo und in section 224.73(4) and now
fo und in section 224.77(l)(sn), will require a mortgage
banker, mortgage broker, and mortgage loan originator to
clearly place his, her or its un ique identifier on all
residential mortgage loan application forms, solicitations,

and advertisements- includ ing business cards, Internet
si tes, ema il signature blocks, and on all other documents
specified by ru le of DFI; includ ing one's unique identifier
wi thin an emai l signature block is a new requ irement. 2013
Wisconsin Act 360 will become effective one day after
publication and may be found at: https://
docs.legis.wisconsin.gov/20 I 3/related/enrol led/sb534 .pdf n

REGULATORY SPOTLIGHT
Agencies Issue Supervisory Guidance on
Implementing Company-Run Stress Tests for
Large Institutions.
The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC), and
Office of the Comptroller of the Currency (OCC),
(collectively, the Agencies) have issued supervisory
guidance which outlines principles for implementation of
the stress tests required under section l 65(i)(2) of the DoddFrank Act (DFA) . The guidance is applicable to all bank and
savings and loan holding companies, national banks, state
member banks, state nonmember banks, federa l savings
associations, and state-chartered savings associations with
more than $ 10 bi llion but less than 50 billion in total
consolidated assets. The guidance discusses supervisory
expectations for DF A stress test practices and offers
additional detai ls about methodologies that should be
employed by fi nancial institutions. The supervisory
guidance is effective: (1) FRB: 04/01 /2014; (2) FDIC:
03/31/2014; and (3) OCC: 03/31/2014. Copies of the
supervisory guidance may be obtained from WBA or
viewed at: http://www.gpo.gov/fdsys/pkg/F R-2014-03- 13/
pdf/2014-05518.pdf. Federal Register, Vol. 79, o. 49,
03/13/2014, 14153-14169.

Agencies Issue Proposed Rule on Registration
and Supervision of Appraisal Management
Companies.
T he Office of the Comptroller of the Currency (OCC),
Board of Governors of the Federal Reserve System (FRB),
Federal Deposit Insurance Corporation (FDIC), ational
Credit Union Association (NCUA), Bureau of Consumer
Financial Protection (CFPB), and Federal Housing Finance
Agency (FHFA) (collectively, the Agencies) have jointly
pro posed a rule to implement the minim um req uirements in
the Dodd-Frank Act (DFA) to be applied by states in the
registration and supervision of appraisal management
compan ies (AMCs). The proposed rule also implements the
DFA req uirement for states to report to the Appraisal
Subcommittee of the Federal Financial Institutions
Examination Council (FFIEC) the information required by
the Appraisal Subcommittee to admin ister the new national
8 l Apri l 20 14
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registry of appraisal management companies. ln
conj unction with this implementation, FDIC has proposed
to integrate its appraisal regulations for state nonmember
banks and state savings associations. Comments are due
06/09/2014. Copies of the proposed ru le may be obtain ed
from WBA or viewed at: http://www.gpo.gov/fds ys/pkg/F R
-2014-04-09/pdf/2014-06860.pdf. Federal Register, Vol.
79, 0 . 68, 04/09/2014, 19521 - )9543.

FRB Issues Final Rule on Application of
Revised Capital Framework to Capital Plan
and Stress Test Rules for Bank Holding
Companies.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final ru le to: (1) requ ire a bank holding
company with tota l consolidated assets of $50 bill ion or
more to estimate its tier 1 common ratio using the ex isting
definition for purposes of FRB ' s capital plan and stress test
rules; (2) defer until 10/01/2015, the use of FRB ' s
advanced approaches rule for purposes of FRB ' s capi tal
planning and stress testing rules; (3) maintain the one-year
transition period in the current stress test cycle during
which bank hold ing companies and most state member
banks with more than IO bill ion but less than $50 bi llion
in total consolidated assets are not required to incorporate
FRB ' s Basel Ill-based revised regulatory capital framework
that FRB approved on 07/02/2013, (revised cap ital
framework) ; and (4) make mi nor, conform ing changes to
FRB's capi ta l plan rule and stress test ru les. The fina l rule
is effective 04/15/2014. Copies of the final rule may be
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/F R-20 14-03- 11 /pdf/2014-05053.pdf. Federal
Register, Vol. 79, o. 47, 03/ 11/2014, 13498- 135 15.

FRB Issues Final Rule on Enhanced
Prudential Standards for Bank Holding
Companies and Foreign Banking
Organizations.
FRB has issued a final ru le to adopt amendments to
Regulation YY to implement certain of the enhanced
prudential standards requ ired to be established under
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2014 Examination Focus
FDIC representatives outlined that their 2014 examination
approach will continue to focus on con umer harm. FDIC
explained how their examination approach is a risk-focused
review of whether an institution 's practice, or lack of
practice, may resu lt in consumer harm. Areas of consumer
barm can include: (l) quantifiable ha1m, such as undisclosed
fees that are assessed consumers; (2) non-quantifiable harm,
such as discrimination or holding funds too long when the
funds should have otherwise been released from a
Regulation CC funds availability hold ; and (3) potentia l
harm, such as not obtaining sufficient flood insurance
coverage as required under FDPA.
FDlC's focus on consumer harm is incorporated into their
examination supervisory strategies, examination riskscoping activities, examination procedure, and ultimately
FDIC s supervisory actions. Similar to OCC 's approach,
FDIC s examination focus will be on new products offered
by institutions since their last exam any change in fees, and
any new service provider relationship. FDIC continues to be
concerned over third party relationships, including
relationships involving: ( 1) overdraft protection programs;
(2) credit cards; (3) EFTA or TlLA error resolutions; (4)
revenue enhancements or overlay products; and (5) payment
processing. Because of this concern FDIC will continue to
carefully scrutinize third party relationships in
examinations.
FDIC shared that their 20 14 examination focus wiJ! also
include a review of the new mottgage rules, CRA and fai1·
lending, and UDAP. FDIC stated that they are learning the
new mortgage ru les along with the industry and routinely
interact with the Bureau of Consumer Financial Protection
(CFPB) for guidance and examination procedures. FDIC
also stated that if the institution has been strategizing and
p lanning on how to implement and comply with the new
mortgage rules, the institution should genera ll y meet FDlC's
examination expectation; there would be no downgrade
because of a technical violation or misinterpretation of the
new mortgage rules so as to allow FDIC-regulated
institutions some time to' get-up-to-speed" with the new
regulations.
FDIC stated that during initial examination for compliance
with the new mortgage ru les, FDIC examiners wou ld
generally expect institutions to be familiar with the
mortgage ru les' requirements and have a plan for
implementing the requirements. Implementation plans
should have clear tirneframes and benchmarks for making
necessary changes to compliance management systems and
relevant programs. FDIC examiners will consider the overall
efforts of the institution and wil l generally take into account
progress the institution has made in implementing its plan.
FDIC examination focus of the past recent years has been on
UDAP. However, FDIC has made a slight change in that
approach in 20 14 examinations. FDIC representatives stated

that FDIC will likely only cite a UDAP violation if there is
no other consumer regulation or egregious violation with
direct consumer hatm. For example, if an examiner has
determined that a bank violated EFT A due to untimely
investigation into a consumer's complaint of an
unauthorized electronic funds transfer, FDIC will likely cite
a violation under EFTA rather than UDAP.

Examination Classification System and Common CMS
Weaknesses
During the presentation, FDIC reminded institutions of
their revised examination classification system which
expanded the grading categories from two to three levels:
level 3 - high severity, leve l 2 - medium severity, and level
l - low severity. Level 3 ties back to a finding of
compliance management system (CMS) weaknesses, large
consumer harm, restitution, and fair lending concerns.
Level 2 is simi lar to the former "significant ' category that
FDIC previously used; whereas level 1 would be a rating
given typically for a "one-off' technical violation. For
more information regarding FDIC 's examination
classification system, please review Financial Institution
Letter (FIL) 41-2012 which may be found at FDIC's
website, www.fdic.gov.
FDIC also discussed what they believe are reasons for
common CMS weaknesses which appear similar to the
reasons OCC believed an CCC-regu lated institution may
receive a compliance-related MRA: (I) lack of board and
management oversight· (2) repeat violations and
recommendations; (3) procedural weaknesses; (4)
inadequate training and knowledge; (5) ineffective internal
monitoring; and (6) no audit program. FDIC stressed the
importance of having a strong CMS as they believe a strong
CMS will result in engaged board and management
oversight, a reduction in violations, a better handle on
training, and more thorough monitoring and auditing to
ensure an institution has incorporated all compliance
requirements into its business processes.

Conclusion
The insights of both OCC and FDIC representatives were
helpful to better understand recent compliance examination
perfom,ances by Wisconsin institutions, common
violations and regu lator expectations. C learly, the focus by
both regulators was that an institution must have a strong
compliance management system (CMS). Both OCC and
FDIC have created many resources regarding CMS,
including examination overviews and objectives which may
be found for OCC and FDIC at the following links,
respectively: http://www.occ.gov/publications/publicationsby-type/comptrollers-handbook/cms.pdf and hrn,://
www .fdic.gov/regu lations/compliance/manual/pdf/ll2. I .pdf.
To also assist institutions with understanding regu lator
expectations and to improve the qua lity of examinations, be
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Read “Special Focus” for an article regarding the increase in maximum flood insurance coverage for “Other Residential
Buildings”, and a reminder of changes specific to Wisconsin’s law regarding trusts. Next, review “Regulatory Spotlight” for
the Consumer Financial Protection Bureau’s spring rulemaking agenda. Finally, turn to “Compliance Notes” for the deadline
to submit the FDIC’s annual survey of branch office deposits. 

SPECIAL FOCUS
Reminder of Increased Maximum Flood
Insurance Coverage for Other Residential
Buildings
Notice 2014-10
On May 30, 2014, the Board of Governors of the Federal
Reserve System, Federal Deposit Insurance Corporation,
Office of the Comptroller of the Currency, Farm Credit
Administration, and National Credit Union Administration
(collectively, the Agencies) released an interagency
statement (Statement) regarding the increase in maximum
flood insurance coverage for certain types of properties. The
new flood insurance coverage limits are effective June 1,
2014.
Section 100204 of the Biggert-Waters Flood Insurance
Reform Act increased the maximum limit of building
coverage available for non-condominium residential
buildings designated for use for five (5) or more families,
classified as “Other Residential Buildings” by the National
Flood Insurance Program (NFIP) from $250,000 per
building to $500,000 per building. The maximum contents
coverage for all policies covering Other Residential
Buildings will remain $100,000 per policy.
The change in flood insurance coverage limits for Other
Residential Buildings may have an impact on financial
institutions’ flood insurance coverage requirements for loans
secured by Other Residential Buildings. As further discussed
below, institutions may want to review their loan portfolios
to identify loans which may be affected by the increase.
For example, the Agencies have flood insurance regulations
which all require that, when a financial institution makes,
increases, extends, or renews a loan secured by property
located in a Special Flood Hazard Area (a “designated
loan”), the property must be covered by flood insurance for

the term of the loan. The amount of insurance required by
the Agencies is the lesser of:
x The outstanding principal balance of the loan(s); or
x The maximum amount of insurance available under NFIP,
which is the lesser of:
q the maximum limit available for the particular type of
structure; or
q the “insurable value” of the structure.
Considering the Agencies’ flood insurance coverage
requirements, the increase in the maximum amount of flood
insurance coverage available under NFIP pursuant to the
Biggert-Waters Act could affect the minimum amount of
flood insurance required for both existing and future loans
secured by Other Residential Buildings. This could require
the property owner to purchase additional flood insurance.
According to the Statement issued by the Agencies
regarding the increased maximum flood insurance coverage
for Other Residential Buildings, the Federal Emergency
Management Agency (FEMA) has directed insurers that
issue NFIP policies to provide all Other Residential
policyholders with a letter prior to June 1, 2014, informing
them of the new policy limits. The letter is intended to notify
building owners who may be affected by the increased
limits. The Statement also mentions that the Agencies
understand that insurers may provide notification of the new
policy limits to any lender named on the borrower’s flood
insurance policy at the same time the policyholder is
notified. Additionally, the Statement declares that FEMA
has also instructed insurers to include a message on the
Renewal Notice advising affected policyholders that higher
limits are available. A policyholder may purchase increased
coverage through a change endorsement on an existing
policy as of May 1, 2014, to ensure that the increased
coverage amount goes into effect as of June 1, 2014. An
endorsement is a written document attached to an insurance
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policy that modifies the policy by changing the coverage
afforded under the policy.
In the Statement, the Agencies expressed that if a financial
institution or its servicer receives notification of the
increased flood insurance limits available for an Other
Residential Building securing a designated loan, the
Agencies expect supervised institutions to take any steps
necessary to determine whether the property will require
increased flood insurance coverage. The Agencies further
state that although a financial institution is not required to
perform an immediate full file search of its loan portfolio,
for safety and soundness reasons, an institution may want to
review its loan portfolio to determine whether additional
flood insurance coverage is required for certain properties
in light of the availability of increased flood insurance
coverage for Other Residential Buildings. To further
illustrate the Agencies’ expectations regarding the matter,
the Agencies reference in the Statement previously issued
guidance— item seven (7) of the Interagency Questions
and Answers Regarding Flood Insurance, issued July 2009.
In particular, when asked whether a lender is required to
perform a review of its, or of its servicer’s, existing loan
portfolio for compliance with the flood insurance
requirements under the regulations which implement the
National Flood Insurance Act of 1968 and the Flood
Disaster Protection Act of 1973, as revised by the National
Flood Insurance Reform Act of 1994, the Agencies offer
the following answer:
Apart from the requirements mandated when a loan is
made, increased, extended, or renewed, a regulated lender
need only review and take action on any part of its
existing portfolio for safety and soundness purposes, if it
knows or has reason to know of the need for NFIP
coverage. Regardless of the lack of such requirement in
the Act and Regulations [Acts listed above and the
Agencies’ implementing regulations], however, sound
risk management practices may lead a lender to conduct
scheduled periodic reviews that track the need for flood
insurance on a loan portfolio.
The Agencies concluded the May 30th Statement by
instructing that if, as a result of the increase in the
maximum limit of building coverage for Other Residential

Buildings, the financial institution or its servicer makes a
determination on or after June 1, 2014, that the building
securing the designated loan(s) is now covered by flood
insurance in an amount less than the minimum requirement,
the institution should take steps to ensure that the borrower
obtains sufficient coverage. The Agencies instruct that if an
affected borrower has not provided evidence of the
increased flood insurance, the financial institution or its
servicer must provide notice that the borrower should obtain
additional flood insurance at the borrower’s expense for the
remaining term of the loan. If the borrower fails to obtain
sufficient coverage within 45 days after notification, the
financial institution or its servicer must purchase coverage
on the borrower’s behalf. The Agencies further state that the
institution or its servicer may charge the borrower for the
cost of premiums and fees incurred in purchasing the
insurance, including premiums and fees incurred for
coverage beginning on the date on which flood insurance
coverage was insufficient.
To further assist financial institutions with flood insurance
coverage requirements, the following is a listing of flood
insurance coverage resources:
(1) Interagency Statement on Increased Maximum Flood
Insurance Coverage for Other Residential Buildings:
www.federalreserve.gov/bankinforeg/caletters/
caltr1403.htm;
(2) FEMA Memorandum W-13070 which outlines June 1,
2014 NFIP changes: http://nfipiservice.com/Stakeholder/
FEMA2/w-13070_Full.pdf;
(3) FRB, FDIC and OCC Flood Insurance Regulations,
respectively: www.gpo.gov/fdsys/pkg/CFR-2012-title12vol2/pdf/CFR-2012-title12-vol2-sec208-25.pdf;
www.gpo.gov/fdsys/pkg/CFR-2011-title12-vol4/pdf/CFR2011-title12-vol4-sec339-3.pdf; and www.gpo.gov/fdsys/
pkg/CFR-2005-title12-vol1/pdf/CFR-2005-title12-vol1sec22-3.pdf; and
(4) Interagency Questions and Answers Regarding Flood
Insurance July 2009 and October 2011: www.gpo.gov/
fdsys/pkg/FR-2009-07-21/pdf/E9-17129.pdf and
www.gpo.gov/fdsys/pkg/FR-2011-10-17/pdf/201126749.pdf.
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State Law Reminders: Uniform Trust Code
and DWD Data Match
Notice 2014-11
Wisconsin’s Uniform Trust Code
Financial institutions are reminded of the July 1, 2014,
effective date for Wisconsin’s Uniform Trust Code (UTC)
which revises Wisconsin Statutes Chapter 701. While the
revisions will greatly impact practitioners creating and
administering revocable and irrevocable trusts, the process
of establishing and maintaining deposit and loan
relationships with trusts and trustees for most financial
institutions will remain relatively unchanged.
Section 701.19(11) of the Wisconsin Statutes has long held
protections for third parties working with trustees when
relying upon purported trustees’ instructions when the third
party does not have actual knowledge of the trustees’
authorities; this type of protection will continue to exist
under the UTC.
Newly created section 701.1012, Wis. Stats., will provide
that a person (including a financial institution) other than a
trust beneficiary who in good faith assists a trustee, or who
in good faith and for value deals with a trustee, without
knowledge that the trustee is exceeding or improperly
exercising the trustee’s powers, is protected from liability as
if the trustee properly exercised the power.
The UTC will also provide for the creation of a Certification
of Trust. Section 701.1013, Wis. Stats., is created to read
that instead of furnishing a copy of the trust instrument to a
person (including a financial institution) other than a trust
beneficiary, the trustee may furnish to the person a
Certification of Trust containing the following information:
(1) a statement that the trust exists and the date the trust
instrument was created; (2) the identity of the settlor(s);
(3) the identity and address of the currently acting trustee;
(4) the powers of the trustee(s); (5) whether the trust is
revocable or irrevocable and the identity of any person
holding a power to revoke the trust, if applicable; (6) the
authority of co-trustees to act independently; (7) the name
of the trust; and (8) a statement that the trust has not been
revoked, modified, or amended in any manner that would
cause the representations contained in the Certification of
Trust to be incorrect. The Certification of Trust may be
signed or otherwise authenticated by any trustee.
A Certification of Trust may be created for both existing
trusts and new trusts created on or after the effective date of
the UTC. Financial institutions will likely be presented with
a Certification of Trust, rather than a trust agreement, when
establishing a new banking relationship with a trustee.
Persons who in good faith enter in transactions in reliance
upon a Certification of Trust may enforce transactions

against the trust property. As a result of the UTC, if
presented with a Certification of Trust for purposes of
establishing a deposit account or evaluating a request for
credit, a financial institution may rely upon the information
as set forth in the Certification of Trust and may make a
copy of the Certification for its records.
Recipients of a Certification of Trust may request that the
trustee furnish copies of excerpts from the original trust
document or later amendments that designate the trustee
and confer upon the trustee the power to act in the pending
transaction. However, financial institutions need be mindful
that a demand for copies of the trust agreement beyond the
scope of those excerpts which confer the trustee with the
power to act in the pending transaction in addition to a
Certification of Trust may result in the institution being
liable for costs, expenses, reasonable attorney fees and
damages if a court determines that the institution did not act
in good faith in demanding the copies.
WBA’s forms subsidiary, FIPCO®, has long offered forms:
(1) WBA 84 Declaration of Trustee Designating
Depository; and (2) WBA 84A Declaration of Trustee
Borrowing Authority, available for use as a means to
collect necessary information about a trust when entering
into a deposit or credit relationship with a trust without
obtaining, retaining or reviewing trust documents so that
financial institutions can take advantage of the protections
given third parties under existing section 701.19(11), Wis.
Stats. The forms’ headings and content have been revised
slightly to meet the requirements of a Certification of Trust.
WBA recommends that institutions begin to use the new
versions of the forms as soon as practicable.
Department of Workforce Development Data Match
WBA was recently made aware that the Wisconsin
Department of Workforce Development (DWD) has mailed
to financial institutions a service agreement regarding its
Unemployment Insurance Financial Record Match
Program. 2013 Wisconsin Act 36, enacted in July 2013,
granted DWD the authority to conduct a data match
program. At this time, WBA recommends financial
institutions wait to sign the agreement.
WBA has been in contact with DWD regarding the content
of the agreement. In certain matching situations, the
agreement’s provisions may be unnecessarily broad. For
example, the agreement appears to allow DWD to conduct
a compliance review of an institution’s security procedures
to protect confidential information. This grant of blanketed
authority is overly broad, particularly with respect to a
financial institution that elects to share data using the “state
matching option”.
WBA will continue to provide updates on the status of the
agreement. 
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Interagency Guidance on HELOCs Nearing
End-of-Draw Period.
Notice 2014-12
Recently, the Board of Governors of the Federal Reserve
System (FRB), Federal Deposit Insurance Corporation
(FD_IC), Office of the Comptroller of the Currency (OCC),
Nat10nal Credit Union Administration (NCUA), and
Conference of_State Bank Supervisors (CSBS) (collectively,
the ~genc1es) issued joint guidance on home equity lines of
credit (HELOCs) nearing their end-of-draw periods. Within
the statement, the Agencies acknowledge that as HELOCs
transition from draw periods to full repayment, some
borrowers may have difficulty making higher payments
resulting from principal amortization or interest rate reset
and others may have difficulty renewing existing loans d~e
to changes_in fi~ancial circumstances or declines in property
values. This article 1s mtended to provide an overview of the
guidance, which describes principles that should govern an
ins~itution's management in overseeing HELOCs nearing
the1r end-of-draw periods, particularly for those borrowers
who may have difficulty in meeting the terms of the HELOC
agreement.

Risk Management Principles
Within the guidance, the Agencies have outlined that
examiners will review financial institutions' end-of-draw
risk management programs to determine whether five risk
management principles are addressed. As further discussed
below, the five principles are: (1) prudent underwriting for
renewals, extensions and rewrites; (2) compliance with
existing applicable guidance; (3) use of well-structured and
sustainable modification terms; (4) appropriate accounting,
reportmg and disclosure of troubled debt restructurings

(TDRs); and (5) appropriate segmentation and analysis of
end-of-draw exposure in allowance for loan and lease losses
(ALLL) estimation processes.
The Agencies expect that an institution's management will
apply P1:1d~nt underwriting and loss mitigation strategies
when ex1stmg loan terms are modified. Prior to extending
draw periods, modifying notes, or establishing amortization
terms for outstanding balances, lenders are expected to
conduct a thorough evaluation of the borrower's willingness
and ability to repay the loan.
Criteria for HELOC underwriting and credit analysis should
be consistent with existing guidance, which includes but is
not limited to the Interagency Credit Risk Management
Guidance for Home Equity Lending, issued in 2005, and the
Interagency Guidelines for Real Estate Lending Policies
which is codified in the respective regulations of FRB, '
FDIC, and OCC. Underwriting criteria should include debt
service capacity standards, creditworthiness standards
equity and collateral requirements, maximum loan am~unts
maturities, and amortization terms. In addition, managemen't
should establish procedures for the review and approval of
policy exceptions, as well as engage in ongoing timely and
accurate portfolio reporting.
Modification terms offered to borrowers experiencing
financial difficulties should be consistent with the nature of
the borrower's hardship, have sustainable payment
requirements, and promote the orderly, systematic
repayment of amounts owed. The Agencies have stated that
restructuring to interest-only payments or a balloon payment
1s generally mappropriate for higher-risk borrowers, as these
terms do not directly address repayment issues.
Management should review end-of-draw period
modifications to identify TDRs and accrual status. TDR

WBA COMPLIANCE JOURNAL
treatment is appropriate when a lender grants a concession
to a borrower, which would not otherwise be considered,
because of the borrower's financial difficulties. Financial
difficulties may include the borrower's probable inability to
meet the loan terms, such as making a scheduled balloon
payment, or the payment shock associated with a
contractual increase in the monthly payments when the
HELOC's draw period ends.

All HELOC borrowers should be contacted by the
institution well before their scheduled end-of-draw dates.
The Agencies have stated that successful outreach efforts
often begin six to nine months before end-of-draw dates,
with simple, direct messages. Some HELOCs approaching
their end-of-draw periods may warrant attention sooner than
others, such as when line availability has been suspended
due to a decline in collateral value or repayment problems.

Estimates of the ALLL, including TDR impairment
estimates, should reflect the impact of payment shock and
loss of line availability associated with the end-of-draw
period. When an institution's volumes warrant it, HELOCs
approaching their end-of-draw periods should generally be
a separate portfolio segment in the ALLL estimation
process. Before significant volumes of HELOCs reach their
end-of-draw periods, management should capture the
necessary information and prepare analyses to clarify the
nature and magnitude of the institution's exposures.

Institutions are encouraged to work prudently with higherrisk borrowers to avoid unnecessary defaults. Thoughtfully
designed workout and modification programs are often in
the best interest of all parties, as the institution's losses can
be minimized and borrowers can resume structured, orderly
repayment. Borrowers experiencing financial difficulties
should be provided with practical information explaining
the options available, general eligibility criteria, and the
process for requesting a modification. Loss mitigation steps
and documentation requirements should be clearly defined
to institution personnel, to facilitate the efficient processing
of modification requests. Modified payment terms should be
sustainable and promote the orderly and systematic
repayment of principal. Eligibility and payment terms
should be based on a thorough analysis of a borrower's
financial condition and ability to repay; modification terms
that do not amortize principal in a timely fashion should be
avoided.

End-of-Draw Risk Management Expectations
The Agencies expect an institution's management to
implement policies and procedures for HELOCs nearing
their end-of-draw periods that are commensurate with the
size and complexity of the institution's portfolio.
Management should have a full understanding of end-ofdraw contract provisions. To gain this understanding, a
detailed inventory of contracts and provisions may be
necessary, particularly if the institution's HELOC portfolio
is the result of numerous mergers, acquisitions, or
origination channels. A clear understanding of end-of-draw
exposures is also necessary, including identification of
higher-risk segments of the portfolio. Management reports
should identify draw period transition dates for all
HELOCs, in the aggregate and by significant segments of
performing and non-performing borrowers. Segments may
include product types, post-draw payment characteristics
(such as interest-only payments, balloon payments, and
amortization periods), origination channels, or borrower
characteristics. The risk assessment may also include
analyses of expected payoffs, attrition, utilization rates,
delinquency or modification status of associated first liens,
or other factors that may affect risk levels before the end-of
-draw period.
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Institutions must ensure that regulatory reports and financial
statements are prepared in accordance with generally
accepted accounting principles and regulatory reporting
instructions. Reporting should fairly present an institution's
condition and performance, including an appropriate ALLL
for HELOC exposures and accounting and disclosure for
TDR loans. Institutions must also comply with applicable
consumer protection laws, such as the Equal Credit
Opportunity Act, Fair Housing Act, federal and state
prohibitions of unfair or deceptive acts or practices, Real
Estate Settlement Procedures Act, Service Members Civil
Relief Act, and Truth in Lending Act, along with their
respective implementing regulations.
Management should create end-of-draw period reports and
distribute the reports to involved personnel to enhance
understanding of exposures, activity, and performance
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CFPB Proposes to Revise BMDA Coverage &
Reporting Requirements
Notice 2014-14

After much anticipation, the Bureau of Consumer Financial
Protection (CFPB) has issued its proposed rule to revise
Regulation C. which implements the Home Mortgage
Disclosure Act (HMDA), to incorporate changes made by
Congress under section 1094 of the Dodd-Frank Act CFPB
has stated it views the implementation of the Dodd-Frank
Act changes to HMDA as an opportunity to assess other
ways to improve upon the data collected, reduce
unnecessary burden on financial institutions, and streamline
and modernize the manner in which financial institutions
collect and report HMDA data. As a result, CFPB has
proposed to implement the Dodd-Frank Act HMDA
amendments and make other changes to Regulation C. This
article is meant to provide a summary of some of the key
revisions proposed by CFPB. Comments on the proposed
rule are due October 22, 2014.

Proposed Modification to Institutional and Transactional
Coverage
CFPB has proposed modifications to the institutional and
transactional coverage of Regulation C. CFPB claims the
modifications are an attempt to better achieve HMDA 's
purpose in light of current market conditions and to reduce
unnecessary burden on financial institutions. CFPB has
proposed to adjust Regulation C's institutional coverage test
to simplify the institutional coverage requirements by
adopting, for all fmancial institutions, a uniform loanvolume threshold of25 loans. Currently, Regulation C
contains different coverage criteria for depository
institutions and non-depository institutions. Under the
proposal, depository and non-depository institutions that
meet other criteria for a financial institution under
Regulation C would be required to report HMDA data if
they originated 25 covered loans. excluding open-end lines
of credit executed in the previous calendar year. There
would no longer be an asset threshold that determines
HMDA coverage; any institution that originates 25 or more
covered loans that has a home or branch office located in a
metropolitan statistical area (MSA) would be required to
report HMDA data.

CFPB has also proposed to expand the types of transactions
subject to Regulation C, while eliminating the requirement
to report unsecured. home improvement loans. Currently,
Regulation C requires reporting of three types of loans: (1)
home. purchase; (2) home improvement loans; and (3)
refinancings. Reverse mortgages that are home purchases,
home improvement loans, or refinancings are reported
under Regulation C, but they are not separately identified
and many data points do not currently account for the
features of reverse mortgages. Home equity lines of credit
(HELOCs) may be reported at financial institutions' option,
but are not required to be reported. CFPB believes the
current Regulation C transaction reporting has resulted in
gaps in data regarding important segments of the housing
market.
Under the proposal, financial institutions generally would
be required to report all closed-end loans, open-end lines of
credit, and reverse mortgages secured by dwellings. As
mentioned above, unsecured home improvement loans
would no longer be reported. Certain types of loans would
continue to be excluded from Regulation C, including loans
on unimproved land and temporary financing. Reverse
mortgages and open-end lines of credit would be identified
as such to allow for differentiation from other loan types.
Further, CFPB has proposed modification to data points to
take account of the characteristics of, and to clarify
reporting requirements for, different types of loans. CFPB
believes the proposal will yield more consistent and useful
data.

Proposed Modifications to Reportable Data Requirements
CFPB stated in the proposed rule that it believes it can make
HMDA compliance and data submission easier for HMDA
reporters by aligning. to the extent practicable, Regulation C
requirements with existing industry standards. for collecting
and transmitting data on mortgage loans and applications.
Therefore, CFPB has proposed to align tmtnY of the HMDA
data requirements with the Mortgage Industry Standards
Maintenance Organization (MISMO) data standards for
residential mortgages.
Unlike CFPB's recent rulemakings to implement Title XIV
of the Dodd-Frank Act through amendments to various
requirements under both the Truth in Lending Act (TILA)
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Background
The FTC Act permits FTC to promulgate regulations that
define with specificity acts or practices that are unfair or
deceptive, including requirements prescribed for the
purpose of preventing such acts or practices. Pursuant to
that rulemaldng authority, FTC issued its Credit Practices
Rule {16 C.F.R. Section 444.1-.S). FTC's Credit Practices
Rule is applicable to creditors that are within FTC's
jurisdiction; it is not applicable, for eumple, to banks,
savings associations, and federal credit unions. FTC's
Credit Practices Rule generally prohibits: (1) the use of
certain provisions in consumer credit transactions; (2) the
misrepresentation of the nature or e~tent of cosigner
liability; and (3) the pyramiding of late fees.
FRB, Federal Home Loan Bank Board (FHLBB}-the
predecessor to the Office of the Thrift Supervision (OTS)and NCUA subsequently issued regulations pursuant to the
FTC Act that were substantially similar to FTC's Credit
Practices Rule. These regulations applied to banks, savings
associations, and federal credit unions, respectively.
However, in 2010, DFA repealed the rulemaking authority
of FRB, FHLBB/OTS and NCUA under the FTC Act.
Consequently, those regulations are being repealed. In
particular-at the time of release Qf this publication, FRB
published in the Federal Register a proposed rule to repeal
Regulation AA which implements FRB's credit practices
rule. Additionally, pursuant to title III ofDFA, rulemaking
authority of OTS relating to all federal savings associations
was transferred to OCC on July 21, 2011. OCC did not have
authority at any time to promulgate regulations under
Section 5 of the FTC Act either before or after enactment of
DFA; therefore, OCC has omitted the OTS version of the
credit practices rule when it republished the regulations
application to federal savings associations. Thus, the OTS
credit practices rule was effectively repealed as of July 21,
2011. NCUA also plans to repeal its version of the credit
practices rule.

Guidance
The Agencies have issued guidance to clarify that the repeal
of credit practices rules applicable to banks, savings
associations, and federal trade unions should not be
construed as a determination by the Agencies that the credit

practices described in these. former regulations are
permissible. The regulations were issued on the basis of
extensive findings that identified the unfair e>r deceptive
practices prohibited by the rules.
The Agencies stated in the guidance that they believe that,
depending upon the .facts and circumstances, if banks,
savings associations, and federal credit unions engage in the
unfair or deceptive acts descn"bed in fQrmer credit practices
rules, such conduct may violate the prohibition against
unfair or deceptive practices. in Section 5 of the FTC Act
and Sections 1031 and 1036 ofDFA. The Agencies
specifically nQte that both FTC's Credit Practices Rule and
the former credit practices rules applicable to banks, savings
assoqiations, and federal credit unions required creditors to
provide a "Notice to Cosigner" explaining the cosigner's
obligations and his or her liability if the borrower fails to
pay. The Agencies believe that creditors have properly
disclosed a cosigner's liability if, prior to the obligation,
they continue to provide a "Notice to Cosigner:•
As a brief reminder, Regulation AA provides that in
connection with an extension of credit by banks to
consumers to acquire goods. services or money for personal,
family or household purposes, it is an unfair act or practice
for a bank to obligate a cosigner unless the cosigner is
informed prior to becoming obligated of the nature of the
cosigner's liability. The rule does not apply to extensions of
credit f()r the. purchase of real. property nor to business- or
agricultural-purpose loans. The Regulation requires a
particular disclosure ("Notice to. Cosigner'') be given in
writing to the cosigner prior to becoming obligated.
Under Regulation AA, a ..cosigner" is one who assumes
liability for the loan but does so without receiving the
goods, services or money in return. A cosigner includes a
guarantor or other accommodation party. A cosigner
generally does nQt include a joint applicant or a person who
signs only the security agreement. The regulation required
each cosigner for the loan be given a copy of the disclosure
starement; the disclosure starement was also required at the
time of any renewal or refinancing of a consumer loan
unless the cpsigner is contractually obligated for renewals
and refinancings under the terms of the original transaction.
Given the Agencies' statements within the guidance,
including those regarding the continued use of the "Notice
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Read “Special Focus” for two articles regarding the amendments to the MasterCard liability rules that expand zero liability
protections to certain transactions and a FinCEN ruling which explains the application of regulations to individuals in
connection with the transportation of currency. Then, read “Regulatory Spotlight” to learn about CFPB’s proposed rule to
amend TILA/RESPA integrated disclosure requirements. Finally, turn to “Compliance Notes” for a change in policy
regarding Wisconsin’s Department of Revenue (DOR) levy to include SEP and SIMPLE IRA plans in levy orders. 

SPECIAL FOCUS
Amendments to MasterCard Liability Rules
Notice 2014-17
As of October 17, 2014, the MasterCard rules expand zero
liability protections to transactions completed with the
cardholder’s personal identification number (PIN), subject to
new conditions. The revised rules allow card issuers to add
an expectation that card holders promptly report the loss or
theft of a card in order to be entitled to zero liability
protection.
Under the previous MasterCard rules, cardholders had zero
liability protection for unauthorized signature-based
transactions, but the protection did not extend to
unauthorized PIN-based transactions. If the cardholder did
not meet the conditions for zero liability protection, the
cardholder’s liability was limited to $50.
Under the revised rules, the cardholder must meet two
conditions in order to receive zero liability protection on
both unauthorized signature- and PIN-based transactions:
the cardholder must have exercised reasonable care in
safeguarding the card from loss or theft, and upon learning
of the loss or theft, the cardholder must promptly report the
loss or theft to the issuer.
The revised MasterCard rules also eliminate the overall $50
liability cap that previously applied if the cardholder did not
meet the requirements for zero liability protection. The
MasterCard rules do not provide a definition for the term
“promptly”; card issuers may adopt a definition of
“promptly”, so long as the resulting cardholder liability does
not exceed liability that would be imposed under Regulation
E. Under Regulation E, if a consumer notifies the financial
institution of an unauthorized electronic fund transfer(s)
within two business days of learning of the loss or theft of
the consumer’s access device (i.e., card, code or other means
to access the consumer’s account), the consumer’s liability

is limited to $50 or the actual amount of the unauthorized
transaction(s) that occurred before notice was given to the
financial institution, whichever is less. If the consumer does
not notify the financial institution within two business days,
the consumer’s liability shall not exceed the lesser of $500
or the sum of: (1) $50 or the amount of unauthorized
transfers that occurred within the two business days,
whichever is less, and (2) the amount of unauthorized
transfers that occur after the close of two business days and
before notice is given to the financial institution, if the
financial institution establishes that those transfers would
not have occurred had the consumer notified the financial
institution within the two business day period. Regulation E
also requires the consumer to report an unauthorized
electronic fund transfer that appears on a periodic statement
within sixty (60) days of the transmittal of the periodic
statement, in order to avoid liability for subsequent
unauthorized transfers.
Depending on how an electronic transaction is conducted,
customers’ liability for unauthorized transactions can be
affected by Regulation E, the Wisconsin Department of
Financial Institutions’ (DFI’s) Administrative Code, and the
card vendor’s (e.g., MasterCard) rules, all of which also
impact financial institutions’ debit card disclosures. In light
of the revisions to the MasterCard rules, financial
institutions should review their policies and disclosures to
determine whether to make amendments. If a financial
institution decides to amend its policy based on the revised
MasterCard rules, the institution may be required by
Regulation E to provide notice of the change at least 21 days
in advance of the effective date of the change. If the changes
have an adverse effect on consumers, advance notice is
required. For example, if an institution wishes to take
advantage of the elimination of the $50 cardholder liability
limitation that previously applied under MasterCard rules,
the institution must provide 21-day advance notice of this
change, as it may result in increased consumer liability for
unauthorized transactions.
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FinCEN Ruling on Currency Transporters,
Including Armored Car Services
Notice 2014-18
The Financial Crimes Enforcement Network (FinCEN) has
recently issued an administrative ruling to clarify the
application of FinCEN regulations to certain persons
involved in the transportation of currency. The ruling, FIN2014-R010, confirms that currency transporters who engage
in transactions not covered by an exemption from “money
transmission” are subject to the same regulatory obligations
as other money transmitters.
Definitions and Background
The FinCEN ruling defines “currency transporter” as any
person that physically transports currency, other monetary
instruments, other commercial paper, or other value that
substitutes for currency, and who is primarily engaged in
such a business, including armored car services and some
types of cash couriers. An employee who transports
currency at the direction of his or her employer, or a natural
person who transports currency as a one-time
accommodation for another person, with no expectation of
gain or profit, is not a “currency transporter” for purposes
of the ruling.
The term “money transmitter” includes a person that
provides money transmission services, or any other person
engaged in the transfer of funds. The term “money
transmission services” means the acceptance of currency,
funds, or other value that substitutes for currency from one
person and the transmission of currency, funds or other
value that substitutes for currency to another location or
person by any means.
The ruling also refers to other participants who may play a
role in the currency transportation process. The ruling refers
to a “shipper” as a person who initiates the transport by
engaging the currency transporter for a fee. A “consignee”
is a person appointed by a shipper to receive the valuables.
A “currency originator” is a person who provides
instruction to a shipper. Finally, a “currency recipient” is a
final beneficiary to whom the valuables are delivered. The
same person may play one or more of these roles in the
same shipment transaction.



Traditionally, currency transporters operated under a
contract with a financial institution to transport currency
and other monetary instruments between the financial
institution’s customer’s place of business and the various
Federal Reserve Banks or the financial institution itself. The
currency would be credited to or debited from the
customer’s account with the financial institution. Within
this traditional business model, the financial institution had
complete knowledge of the information necessary to
comply with all Bank Secrecy Act (BSA) and Anti-Money
Laundering (AML) requirements for each shipment, and no
regulatory obligations were imposed on the currency
transporter.
FinCEN has recognized that the traditional currency
transporter business model has gradually evolved over time,
and the occurrence of customer or third-party contracted
shipments, the combination of physical and electronic
transmittals of value, and the subcontracting of
transportation and storage services have become much more
common. These changes to the currency transporter
business model have resulted in a need for clarification
from FinCEN of the application of money transmitter
requirements to currency transporters.
Money Transmitter Exemptions
Money services businesses (MSBs) encompass many
different types of business entities, including those that
engage in money transmission. FinCEN’s ruling provides
that whether a person is a money transmitter is a matter that
is dependent on the facts and circumstances. The ruling
identifies circumstances in which a person’s activities
would not make the person a money transmitter, providing
three exemptions from the scope of the “money transmitter”
definition.
Under the “currency transporter exemption”, the definition
of money transmitter will not apply to currency transporters
that satisfy three elements:
1.

the currency transporter is a person that is primarily
engaged in a business in the physical transportation of
currency or other value that substitutes for currency,

2.

the currency transporter has no more than a custodial
interest in the items transported at any time during the
transportation, and
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the transportation is from one person to the same person
at another location, or to an account belonging to the
same person at a financial institution.

Another exemption applies when the shipper is a certain
type of financial institution:
1.

the shipment involves the physical transportation by a
currency transporter of currency or other value that
substitutes for currency, without the currency
transporter obtaining more than a custodial interest in
the valuables transported, and

2.

the shipper is:
A. a Federal Reserve Bank,
B. a federally regulated bank, or
C. a person registered with and functionally
regulated by the SEC or CFTC that is
subject to customer identification program
regulations.

When the shipper fits one of the above three descriptions,
and in turn is referred to as a federally regulated financial
institution, FinCEN will consider the financial institution to
be primarily responsible for AML compliance with respect
to the transportation. In order to comply with its AML
program obligations, the federally regulated financial
institution must know the BSA/AML particulars about the
currency transportation.
A third exemption applies when the currency transporter
meets the following criteria:
1.

2.

the currency transporter never takes more than a
custodial interest in the currency or other value that
substitutes for currency at any point in the
transportation, and
either: (a) the currency transporter picks up the
shipment from the shipper and physically transports it
to the shipper at the specified destination, or (b) the
currency transporter picks up the shipment from the
shipper and physically transports it to a financial
institution, for final credit to the shipper’s account with
the financial institution.

This third exemption applies only when the same currency
transporter physically transports the currency or other value
that substitutes for currency from one location to another
location of the shipper, or to the account of the shipper at a
financial institution. The currency transporter must obtain
information from the shipper confirming that the final
beneficiary is not someone other than the shipper in order to
determine whether the exemption applies.

Examples of Money Transmitter Status
The FinCEN ruling also provides four examples of
circumstances in which a currency transporter would be
deemed a money transmitter.
First, if the currency transporter delivers currency or other
value that substitutes for currency to the vault of another
currency transporter or a third party, so that the
transportation is completed by another person, or if the
currency transporter takes delivery into its vault from
another currency transporter or third party and completes
the transportation, the currency transporter is a money
transmitter.
Second, if the currency transporter subcontracts with
another currency transporter or a third party to pick up and/
or deliver the shipment, or the currency transporter itself
acts as a subcontractor for another currency transporter for
the pick-up and/or the delivery of the shipment, the
currency transporter is a money transmitter.
Third, if the currency transporter combines the physical
transportation of currency with other means of
transmission, such as an electronic transmittal of funds, the
currency transporter is a money transmitter.
Fourth, if the currency transporter takes more than a
custodial interest in the currency or other value that
substitutes for currency transported at any point of the
transportation, such as by depositing the currency or
monetary instruments that it is transporting into its own
operating account at a bank, or by using the currency
transported to purchase a negotiable instrument, and then
transporting the negotiable instrument, the currency
transporter is a money transmitter.
Exception for Shippers Acting on Behalf of Currency
Originators
In addition to the exemptions from the scope of “money
transmitter” status noted above, FinCEN has the authority
to create exceptions to the money transmitter requirements.
FinCEN has created a conditional exception to the
requirements to which a currency transporter may
otherwise be subject when the shipper is acting on behalf of
the currency originator. The exception applies when:
1.

the shipment originates and ends within the United
States, and

2.

the currency transporter never takes more than a
custodial interest in the currency or other value that
substitutes for currency at any point in the
transportation, and

3.

the shipper is acting on behalf of the currency
originator, and
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either: (a) the currency transporter picks up the
shipment from the financial institution and the sam
currency transporter physically transports it to the
currency originator at the specified destination, or (b)
the currency transporter picks up the shipment from the
currency originator and the same currency transporter
physically transports it to a financial institution, for
final credit to the currency originator’s account with
that financial institution.

Consequently, the exception applies when a shipper is
acting on behalf of the currency originator to arrange for the
physical transportation of value from the currency
originator to another location of the currency originator.
The exception does not apply when the shipper arranges the
transportation from the currency originator to a third party.
FinCEN has granted this exception based on industry
representations that currency transporters conduct due
diligence on shippers before entering into their general
transportation contracts, to cover business, operational, and
reputational risk. To take advantage of the exception, the
currency transporter must implement procedures and take
reasonable steps to obtain information from the shipper
about the facts and circumstances of a specific
transportation, such as the identity of the currency

originator and whether the shipment is wholly domestic in
nature.
Application of FinCEN Requirements to Shipments Not
Exempted or Excepted
When transactions are not covered by an exemption or
exception, a currency transporter must comply with the
rules for money transmitters, including registering with
FinCEN as a money transmitter, assessing the money
laundering risk involved in these types of transaction(s), and
implementing an AML program to mitigate such risk. The
currency transporter must also comply with the
recordkeeping, reporting, and transaction monitoring
requirements within FinCEN regulations.
The FinCEN ruling includes an attachment that provides an
illustration of some of the recordkeeping and reporting
requirements that various parties would have with respect to
a cross-border transportation of currency from several
foreign currency originators to accounts of several currency
recipients at a U.S. bank.
The ruling may be found by following the link at: http://
www.fincen.gov/news_room/rp/rulings/pdf/FIN-2014R010.pdf. 

REGULATORY SPOTLIGHT
Agencies Issue Final Rule to Revise
Supplementary Leverage Ratio.
The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC), and
Office of the Comptroller Corporation (OCC) (collectively,
the Agencies) have issued a final rule to revise the
definition of the denominator of the supplementary
leverage ratio (total leverage exposure) within the
Agencies’ regulatory capital rules. The final rule: (1)
revises total leverage exposure to include the effective
notional principal amount of credit derivatives and other
similar instruments through which a banking organization
provides credit protection (sold credit protection); (2)
modifies the calculation of total leverage exposure for
derivative and repo-style transactions; and (3) revises the
credit conversion factors applied to certain off-balance
sheet exposures. The final rule also changes the frequency
with which certain components of the supplementary
leverage ratio are calculated and establishes the public
disclosure requirements of certain items associated with the
supplementary leverage ratio. The final rule applies to all
banking organizations that are subject to the Agencies’
advanced approaches risk-based capital rules, as defined in
the 2013 revised capital rule, including advanced
approaches organizations that are subject to the enhanced
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supplementary leverage ratio standards that the agencies
finalized in May 2014 (eSLR standards). Consistent with
the 2013 revised capital rule, advanced approaches
banking organizations will be required to disclose their
supplementary leverage ratios beginning 01/01/2015, and
will be required to comply with a minimum supplementary
leverage ratio capital requirement of 3 percent and, as
applicable, the eSLR standards beginning 01/01/2018. The
final rule is effective 01/01/2015. Copies of the final rule
may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2014-09-26/pdf/201422083.pdf. Federal Register, Vol. 79, No. 187,
09/26/2014, 57725-57751.

Agencies Issue Final Rule on Liquidity
Coverage Ratio.
The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC), and
Office of the Comptroller of the Currency (OCC)
(collectively, the Agencies) have issued a final rule to
implement a quantitative liquidity requirement consistent
with the liquidity coverage ratio standard established by
the Basel Committee on Banking Supervision. The final
rule establishes a quantitative minimum liquidity coverage
ratio that requires a company subject to the rule to
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requirements to be a qualified mortgage. The creditor or
assignee can refund to the consumer the amount of the
excess points and fees, with interest payable from
consummation until the date the refund is given, and the
loan will retain its QM status. The cure payment must be
made within 210 days of consummation, or before the
occurrence of any of three specified events. The cure
provision is temporary; it applies to transactions
consummated on or after November 3, 2014, and on or
before January 10, 2021.
More information on the ATR/QM rule can be found in the
July 2013 and February 2014 editions of WBA Compliance
Journal. The final rule which provides the points and fees
cure can be found at: http://www.gpo.gov/fdsys/pkg/FR2014-11-03/pdf/2014-25503.pdf. 



Alternative Delivery of Annual Privacy Notice
Now Available
Notice 2014-20
The Consumer Financial Protection Bureau (CFPB) has
issued a final rule to amend Regulation P, which requires,
among other things, that financial institutions provide an
annual disclosure of their privacy policies to their
customers. Effective October 28, 2014, the amendment
creates an alternative delivery method for this annual
disclosure, which financial institutions will be able to use
under certain circumstances.
Background
The Gramm-Leach-Bliley Act (GLBA) and its
implementing regulation, Regulation P, require that
financial institutions provide consumers with certain notices
describing their privacy policies. Financial institutions are
generally required to first provide an initial notice of these
policies, and then an annual notice to customers every year
that the relationship continues. These notices describe
whether and how the financial institution shares customers’
nonpublic personal information, including personally
identifiable financial information, with other entities. In
some cases, these notices also explain how consumers can
opt out of certain types of sharing.
Section 502 of GLBA and Regulation P require that initial
and annual notices inform customers of their right to opt out
of certain financial information sharing of nonpublic
personal information with some types of nonaffiliated third
parties. For example, customers have the right to opt out of
a financial institution selling the names and addresses of its
mortgage customers to an unaffiliated home insurance
company and, therefore, the institution would have to
provide an opt-out notice before it sells the information. On
the other hand, financial institutions are not required to
allow consumers to opt out of the institutions’ sharing

involving third-party service providers, joint marketing
arrangements, maintaining and servicing accounts,
securitization, law enforcement and compliance, reporting
to consumer reporting agencies, and certain other activities
that are specified in the statute and regulation as exceptions
to the opt-out requirement (collectively, Regulation P
sections 1016.13, 1016.14, and 1015). If a financial
institution limits its types of sharing to those which do not
trigger opt-out rights, it may provide a “simplified” annual
privacy notice to its customers that does not include opt-out
information.
In addition to opt-out rights under GLBA, annual privacy
notices also may include information about certain
consumer opt-out rights under the Fair Credit Reporting
Act (FCRA). The annual privacy disclosures under GLBA/
Regulation P and affiliate disclosures under the FCRA and
Regulation V, its implementing regulation, interact in two
ways. First, the FCRA imposes requirements on financial
institutions providing “consumer reports” to others, but
section 603(d)(2)(A)(iii) of the FCRA excludes from the
statute’s definition of a consumer report the sharing of
certain information about a consumer among the
institution’s affiliates if the consumer is notified of such
sharing and is given an opportunity to opt out. GLBA/
Regulation P requires financial institutions providing their
customers with initial and annual privacy notices to
incorporate into them any notification and opt-out
disclosures provided pursuant to FCRA section 603.
Second, section 624 of the FCRA/Regulation V’s Affiliate
Marketing Rule provide that an affiliate of a financial
institution that receives certain information (e.g.,
transaction history) from the institution about a consumer
may not use the information to make solicitations for
marketing purposes unless the consumer is notified of such
use and provided with an opportunity to opt out of that use.
Regulation V also permits (but does not require) financial
institutions providing their customers with initial and
annual privacy notices under Regulation P to incorporate
any opt-out disclosures provided under section 624 of the
FCRA and Subpart C of Regulation V into those notices.
CFPB’s final rule does not change any content requirement
within existing privacy notices; the rule merely provides a
possible alternative for the delivery of the required annual
privacy notice.
New Annual Privacy Notice Alternative Delivery
Method
As mentioned above, CFPB has finalized a rule to allow
financial institutions to use an alternative delivery method
to provide annual privacy notices through posting the
annual notice on their websites rather than mailing the
annual notice to customers, if certain conditions are met.
Specifically, financial institutions may use the alternative
delivery method for annual privacy notices if:
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2.

the institution does not disclose the customer’s
nonpublic personal information to nonaffiliated third
parties other than for purposes under Regulation P
sections 1016.13, 1016.14, and 1016.15;
the institution does not include on its annual privacy
notice an opt-out under FCRA section 603;

3.

the opt-out notices required by FCRA section 624/
Regulation V have previously been provided, if
applicable, or the annual privacy notice is not the only
notice provided to satisfy such requirements;

4.

the information included in the privacy notice has not
changed since the customer received the immediately
previous privacy notice (whether initial, annual, or
revised); and

5.

the institution uses the model form provided in
Regulation P as its annual privacy notice.

To use the alternative delivery method, the financial
institution must continuously post the annual privacy notice
in a clear and conspicuous manner on a page of its website
on which the content is the privacy notice, without requiring
the customer to provide any information such as a login or

password or agree to any conditions to access the notice.
To make customers aware that its annual privacy notice is
available through these means, financial institutions must
insert a clear and conspicuous statement at least once per
year on an account statement, coupon book, or a notice or
disclosure the institution issues under any provision of law.
The statement must inform customers that: the annual
privacy notice is available on the financial institution’s
website; the institution will mail the notice to customers
who request it by calling a specific telephone number; and
the notice has not changed. There is model language for the
required statement. Lastly, the final rule requires the
financial institution to mail its current privacy notice to
those customers who request it by telephone within ten days
of the request.
Financial institutions that cannot meet the conditions under
the amendment cannot use the alternative delivery method
as the means to satisfy GLBA/Regulation P requirements to
deliver an annual privacy notice to customers; such
institutions would be required to mail the annual privacy
notice.
CFPB’s final rule may be found at: http://www.gpo.gov/
fdsys/pkg/FR-2014-10-28/pdf/2014-25299.pdf. 

REGULATORY SPOTLIGHT
institutions to provide an annual disclosure of their
privacy policies to their customers. For more
information regarding the final rule, please see the
“Special Focus” section of this publication. The final
rule is effective 10/28/2014. Copies of the final rule
may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2014-10-28/pdf/201425299.pdf. Federal Register, Vol. 79, No. 208,
10/28/2014, 64057-64082.

Agencies Publish Proposed Rule on Flood
Insurance, Mandatory Escrow and Detached
Structures Proposed Rule in Federal Register.
The Board of Governors of the Federal Reserve System
(FRB), Federal Deposit Insurance Corporation (FDIC),
Office of the Comptroller of the Currency (OCC), Farm
Credit Administration (FCA), and National Credit Union
Administration (NCUA) (collectively, the Agencies) have
published in the Federal Register a proposed rule to amend
regulations regarding loans in areas having special flood
hazards. The proposed rule would establish requirements
for the escrow of flood insurance payments, and would
incorporate an exemption from the mandatory flood
insurance purchase requirement for certain detached
structures. Comments are due 12/29/2014. Copies of the
proposed rule may be obtained from WBA or viewed at:
http://www.gpo.gov/fdsys/pkg/FR-2014-10-30/pdf/201425722.pdf. Federal Register, Vol. 79, No. 210, 10/30/2014,
64518-64538.

CFPB Publishes Final Rules in Federal
Register.
•

The Bureau of Consumer Financial Protection (CFPB)
has published in the Federal Register a final rule to
amend Regulation P, which requires financial
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•

CFPB has published in the Federal Register a final
rule to amend its Ability-to-Repay/Qualified Mortgage
(ATR/QM) rule, which would allow lenders to cure
excess points and fees in limited circumstances. For
more information regarding the final rule, please see
the “Special Focus” section of this publication. The
final rule is effective 11/03/2014, except for
amendatory instruction 5, which is effective
08/01/2015. Copies of the final rule may be obtained
from WBA or viewed at: http://www.gpo.gov/fdsys/
pkg/FR-2014-11-03/pdf/2014-25503.pdf. Federal
Register, Vol. 79, No. 212, 11/03/2014, 65299-65325.

CFPB Publishes Mortgage Servicing
Transfers Guidance in Federal Register.
CFPB has published in the Federal Register guidance
entitled “Compliance Bulletin and Policy Guidance –
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Read “Special Focus” for an article regarding CFPB’s final rule which amends its ATR/QM requirements to allow creditors to
cure excess points and fees charged in connection with a QM loan in specified circumstances. Read a second article regarding
CFPB’s amendments to Regulation P which creates an alternative delivery method to provide annual privacy notices, which
financial institutions will be able to use under certain circumstances. Next, turn to “Regulatory Spotlight” for proposed
amendments to CFPB’s TILA/RESPA final rule and certain mortgage servicing rules issued in 2013. Finally, turn to
“Compliance Notes” for final lists of rural counties and rural or underserved counties for use in 2015. 

SPECIAL FOCUS
CFPB Allows Cure for QM Loans with Excess
Points & Fees
Notice 2014-19
The Consumer Financial Protection Bureau (CFPB) has
issued a final rule to amend its Ability-to-Repay/Qualified
Mortgage (ATR/QM) requirements to allow creditors to cure
excess points and fees charged in connection with a QM
loan in specified circumstances. The final rule also amends
the small creditor and small servicer exemptions from
certain provisions in the Dodd-Frank Act Title XIV
mortgage rules, to provide certain accommodations to nonprofit entities. This article is intended to provide a brief
overview of the points and fees cure provision.
Background
CFPB issued a final rule in January 2013 to establish ATR/
QM requirements under the Truth in Lending Act (TILA),
which is implemented by Regulation Z. The ATR/QM rule
requires a creditor to make a reasonable, good faith
determination, before consummating a mortgage loan, that
the consumer has a reasonable ability to repay the loan
according to its terms. Loans that meet the specifications to
be QM loans provide the creditor with a safe harbor or
rebuttable presumption of compliance with the ATR/QM
rule’s requirements. The ATR/QM rule became effective
January 10, 2014.
The ATR/QM rule created five categories of QM loans: (1)
general or standard QM; (2) temporary or “government
patch” QM; (3) balloon loan QM by creditors serving rural
or underserved areas; (4) small creditor portfolio loan QM;
and (5) temporary small creditor balloon loan QM. In order
to be a QM, under all five QM categories, the total points
and fees payable in connection with a loan cannot exceed
the limits outlined in the following table.

Loan Amount

Points and Fees Limit

$100,000 or higher

3% of the “total loan
amount”
$3,000
5% of the “total loan
amount”
$1,000

$60,000 - $99,999.99
$20,000 - $59,999.99
$12,500 - $19,999.99
Less than $12,500

8% of the “total loan
amount”

The dollar amounts in the above table apply through
December 31, 2014; the dollar amounts are adjusted
annually for inflation. Effective January 1, 2015, the
following limits apply:
Loan Amount

Points and Fees Limit

$101,953 or higher

3% of the “total loan
amount”
$3,059

$61,172 - $101,952.99
$20,391 - $61,171.99
$12,744 - $20,390.99
Less than $12,744

5% of the “total loan
amount”
$1,020
8% of the “total loan
amount”

The term “total loan amount” is defined in Regulation Z, and
it cannot be assumed that the “total loan amount” is the same
figure as the amount of the note. With certain exceptions as
outlined in Regulation Z, six categories of charges are
included in the points and fees calculation: (1) all items
included in the finance charge (with the exception of interest
or time-price differential, mortgage insurance premiums,
bona fide third-party charges not retained by the creditor,
and bona fide discount points); (2) compensation paid by the
creditor to a mortgage broker or a manufactured home
retailer; (3) real estate-related fees; (4) premiums for credit
insurance, credit property insurance, or other life, accident,
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health or loss-of-income insurance where the creditor is the
beneficiary; (5) the maximum prepayment penalty; and (6)
the prepayment penalty paid in a refinance transaction.
Excess Points and Fees Cure
In October 2014, CFPB issued a final rule to provide a
limited, post-consummation cure mechanism for loans that
exceed the points and fees limit for QM status, but that
meet the other QM requirements at consummation. The
final rule became effective upon its publication in the
Federal Register, and applies to transactions consummated
on or after November 3, 2014. The cure provision is
temporary; it will expire on January 10, 2021. CFPB made
the cure provision temporary upon the notion that creditors
will develop greater confidence in compliance systems over
time, eliminating the need for the cure.
In order for the cure provision to apply, the loan must be
consummated on or before January 10, 2021, and otherwise
meet the requirements of one of the five QM categories
discussed above. The creditor or assignee must also
maintain and follow policies and procedures for postconsummation review of points and fees and for making the
necessary cure payments to consumers.
To cure excess points and fees, the creditor or assignee
must pay to the consumer an amount not less than the sum
of: (1) the dollar amount by which the transaction’s points
and fees exceed the applicable limit; and (2) interest on that
dollar amount. Interest is calculated using the contract
interest rate applicable during the period from
consummation until the cure payment is made to the
consumer. The final rule permits creditors and assignees to
make cure payments that exceed the amount required by the
rule.
The cure payment must be made within 210 days of
consummation, and before the occurrence of any of the
following events:
•

•



The initiation of litigation by the consumer in
connection with the loan,
The receipt by the creditor, assignee or servicer of
written notice from the consumer that the transaction’s
total points and fees exceed the applicable limit, or

•

The consumer becoming 60 days past due on the
obligation.

CFPB limited the cure provision to 210 days after
consummation and prior to the occurrence of the specified
events in order to provide certainty to the market and
increase access to credit, while also limiting the potential
for abuses of the cure provision.
The official commentary to Regulation Z, added by the final
rule, provides that for purposes of the cure provision, “past
due” means the failure to make a periodic payment
sufficient to cover principal, interest, and if applicable,
escrow under the terms of the legal obligation. Other
amounts, such as late fees, are not considered for the
purpose of determining whether the consumer is 60 days
past due on the obligation. For purposes of the cure, a
creditor or assignee may treat a received payment as
applying to the oldest outstanding periodic payment.
The cure payment may be made by any means acceptable to
both the consumer and creditor or assignee, or it may be in
the form of a check. If payment is made by check, the check
must be delivered or placed in the mail to the consumer
within 210 days after consummation, and before the
occurrence of any of the three events specified above.
When a creditor complies with the cure provision and
refunds the excess points and fees, plus interest, to the
consumer, the loan retains its QM status. Restructuring of
the loan is not required by the final rule.
HUD QM Rule Does Not Contain Cure Provision
The Dodd-Frank Act authorized several federal agencies, in
addition to CFPB, to issue final rules to establish definitions
of “qualified mortgage” for loans guaranteed or insured by
those agencies. The Department of Housing and Urban
Development (HUD) issued a final rule to define which
loans guaranteed or insured by HUD are QM loans. HUD
recently issued a notice to announce that it does not intend
to adopt a points and fees cure provision within its QM rule.
Conclusion
CFPB has issued a final rule to allow creditors and
assignees to cure excess points and fees charged in
connection with a loan that otherwise meets the
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requirements to be a qualified mortgage. The creditor or
assignee can refund to the consumer the amount of the
excess points and fees, with interest payable from
consummation until the date the refund is given, and the
loan will retain its QM status. The cure payment must be
made within 210 days of consummation, or before the
occurrence of any of three specified events. The cure
provision is temporary; it applies to transactions
consummated on or after November 3, 2014, and on or
before January 10, 2021.
More information on the ATR/QM rule can be found in the
July 2013 and February 2014 editions of WBA Compliance
Journal. The final rule which provides the points and fees
cure can be found at: http://www.gpo.gov/fdsys/pkg/FR2014-11-03/pdf/2014-25503.pdf. 



Alternative Delivery of Annual Privacy Notice
Now Available
Notice 2014-20
The Consumer Financial Protection Bureau (CFPB) has
issued a final rule to amend Regulation P, which requires,
among other things, that financial institutions provide an
annual disclosure of their privacy policies to their
customers. Effective October 28, 2014, the amendment
creates an alternative delivery method for this annual
disclosure, which financial institutions will be able to use
under certain circumstances.
Background
The Gramm-Leach-Bliley Act (GLBA) and its
implementing regulation, Regulation P, require that
financial institutions provide consumers with certain notices
describing their privacy policies. Financial institutions are
generally required to first provide an initial notice of these
policies, and then an annual notice to customers every year
that the relationship continues. These notices describe
whether and how the financial institution shares customers’
nonpublic personal information, including personally
identifiable financial information, with other entities. In
some cases, these notices also explain how consumers can
opt out of certain types of sharing.
Section 502 of GLBA and Regulation P require that initial
and annual notices inform customers of their right to opt out
of certain financial information sharing of nonpublic
personal information with some types of nonaffiliated third
parties. For example, customers have the right to opt out of
a financial institution selling the names and addresses of its
mortgage customers to an unaffiliated home insurance
company and, therefore, the institution would have to
provide an opt-out notice before it sells the information. On
the other hand, financial institutions are not required to
allow consumers to opt out of the institutions’ sharing

involving third-party service providers, joint marketing
arrangements, maintaining and servicing accounts,
securitization, law enforcement and compliance, reporting
to consumer reporting agencies, and certain other activities
that are specified in the statute and regulation as exceptions
to the opt-out requirement (collectively, Regulation P
sections 1016.13, 1016.14, and 1015). If a financial
institution limits its types of sharing to those which do not
trigger opt-out rights, it may provide a “simplified” annual
privacy notice to its customers that does not include opt-out
information.
In addition to opt-out rights under GLBA, annual privacy
notices also may include information about certain
consumer opt-out rights under the Fair Credit Reporting
Act (FCRA). The annual privacy disclosures under GLBA/
Regulation P and affiliate disclosures under the FCRA and
Regulation V, its implementing regulation, interact in two
ways. First, the FCRA imposes requirements on financial
institutions providing “consumer reports” to others, but
section 603(d)(2)(A)(iii) of the FCRA excludes from the
statute’s definition of a consumer report the sharing of
certain information about a consumer among the
institution’s affiliates if the consumer is notified of such
sharing and is given an opportunity to opt out. GLBA/
Regulation P requires financial institutions providing their
customers with initial and annual privacy notices to
incorporate into them any notification and opt-out
disclosures provided pursuant to FCRA section 603.
Second, section 624 of the FCRA/Regulation V’s Affiliate
Marketing Rule provide that an affiliate of a financial
institution that receives certain information (e.g.,
transaction history) from the institution about a consumer
may not use the information to make solicitations for
marketing purposes unless the consumer is notified of such
use and provided with an opportunity to opt out of that use.
Regulation V also permits (but does not require) financial
institutions providing their customers with initial and
annual privacy notices under Regulation P to incorporate
any opt-out disclosures provided under section 624 of the
FCRA and Subpart C of Regulation V into those notices.
CFPB’s final rule does not change any content requirement
within existing privacy notices; the rule merely provides a
possible alternative for the delivery of the required annual
privacy notice.
New Annual Privacy Notice Alternative Delivery
Method
As mentioned above, CFPB has finalized a rule to allow
financial institutions to use an alternative delivery method
to provide annual privacy notices through posting the
annual notice on their websites rather than mailing the
annual notice to customers, if certain conditions are met.
Specifically, financial institutions may use the alternative
delivery method for annual privacy notices if:
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Read “Special Focus” for an overview of the Integrated Mortgage Disclosures under TILA/RESPA, as the final rule will
become effective in August. Then, turn to “Regulatory Spotlight” for CFPB’s issuance of its Semi-Annual Regulatory Agenda
and a proposed information collection on a consumer complaint system, which would allow companies to participate in
CFPB’s Company Portal. Finally, see “Compliance Notes” for a reminder of the 2015 revised thresholds and fee limitations
under Regulations Z and M. 

SPECIAL FOCUS
Integrated Mortgage Disclosures under TILA/
RESPA: An Overview
Notice 2014-21
On December 31, 2013, the Bureau of Consumer Financial
Protection (CFPB) published in the Federal Register the
much anticipated final rule regarding the integrated
mortgage disclosures under the Truth in Lending Act
(TILA) and the Real Estate Settlement Procedures Act
(RESPA), referred to as the TILA/RESPA final rule.
Sections 1098 and 1100A of the Dodd-Frank Act (DFA)
direct CFPB to publish rules and forms that combine certain
disclosures consumers receive in connection with applying
for and closing on a mortgage loan under TILA and RESPA.
Consistent with this requirement, CFPB amended TILA’s
Regulation Z and RESPA’s Regulation X to establish new
disclosure requirements and forms in Regulation Z for most
closed-end consumer credit transactions secured by real
property. In addition to combining the existing disclosure
requirements and implementing new requirements imposed
by DFA, the TILA/RESPA final rule provides guidance
regarding compliance with those requirements. The TILA/
RESPA final rule is effective August 1, 2015.
As the title suggests, this article is meant to provide a highlevel overview of the TILA/RESPA final rule. Therefore, to
gain a full understanding of the rule you will need to read
the complete final rule which may be found, together with
other resources regarding the rule, at:
www.consumerfinance.gov/regulatory-implementation/tilarespa/. Future articles in the WBA Compliance Journal will
provide overviews of the rules related to the Loan Estimate
and Closing Disclosure, limits on closing cost increases, and
other requirements and prohibitions under the TILA/RESPA
final rule. Given that the final rule is essentially a complete
overhaul of the mortgage disclosure process, it is imperative
that lenders begin to analyze the rule now and begin to
prepare for compliance on August 1, 2015.

TILA and RESPA Amendments
The TILA/RESPA final rule made several amendments to
Regulation Z. The amendments include: (1) definition
changes; (2) clarification that Regulation Z applies to certain
types of trusts; (3) a new Loan Estimate disclosure which
replaces RESPA’s GFE and TILA’s early Truth in Lending
disclosure; (4) a new Closing Disclosure which replaces
RESPA’s Settlement Statement and TILA’s final Truth in
Lending disclosure; (5) special information booklet rules;
(6) a new escrow account cancellation notice; (7) record
retention requirements; (8) mortgage transfer disclosure
changes; and (9) other technical changes and rules related to
reverse mortgages and timeshares. This article will not cover
the rules related to reverse mortgages and timeshares.
The final rule also made several amendments to Regulation
X. The amendments include: (1) the elimination of the
exemption for transactions secured by 25 or more acres; (2)
revisions to the GFE and HUD-1/1A Settlement Statement
forms; and (3) a partial exemption from certain disclosures
(i.e., RESPA settlement cost booklet, RESPA GFE, RESPA
settlement statement, and application servicing disclosure)
for certain housing assistance loan programs for low- and
moderate-income consumers for which the new integrated
disclosures are required. This article will not cover the
unique rules related to certain housing assistance loan
programs for low- and moderate-income consumers.
Scope of the TILA/RESPA Final Rule
The TILA/RESPA final rule applies to most closed-end
consumer credit transactions secured by real property
(“covered transactions”) and includes loans that are
currently subject to TILA but not RESPA, such as:
construction only loans; loans secured by vacant land; and
loans secured by 25 acres or more. Credit that is extended to
certain trusts for tax or estate planning, such as revocable
trusts and land trusts, if made primarily for personal, family
or household purposes and secured by real property—is
not exempt from the TILA/RESPA final rule.
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The TILA/RESPA final rule does not apply to: creditors
who make five or fewer mortgage loans per year; home
equity lines of credit (HELOCs); reverse mortgages; and
chattel-secured loans, such as loans secured by a mobile
home or other dwelling that are NOT secured by real
property. Creditors need be mindful, however, when
originating HELOCs, reverse mortgages or chatteldwelling/non-real property secured types of loans that they
must continue to use, as applicable, the GFE, HUD-1/1A,
and other TILA disclosures required by current law. For
example, the creditor must continue to provide to the
consumer the TILA disclosure required by Regulation Z
section 18(s) in a closed-end loan secured by a mobile
home that is not attached to real property.
It follows, then, that for transactions not covered by the
final rule, the creditor cannot use the integrated disclosure
forms in place of the GFE, HUD-1/1A and other TILA
disclosure forms for transactions that are otherwise covered
by TILA or RESPA. The TILA/RESPA final rule does not,
however, prohibit creditors from using the integrated
disclosure forms on loans that are not covered by TILA or
RESPA.
The Loan Estimate Disclosure
For covered transactions, the creditor must provide the
consumer with a good faith estimate of the credit costs and
transaction terms on the new disclosure titled “Loan
Estimate,” using that term.
The Loan Estimate is a three-page form which replaces two
current federal forms - the GFE under RESPA and the
“early” Truth in Lending disclosure under TILA. The first
page of the Loan Estimate includes general information,
loan terms, projected payments and costs at closing. The
second page provides closing cost details and information
about adjustable payments and adjustable interest rates,
when applicable. The third page contains additional
information about the loan, including: contact information,
a comparison table, an other considerations table, and an
optional signature statement for an acknowledged receipt.
The Loan Estimate must be in writing and contain the
information and format as prescribed in Regulation Z. The
final rule and its commentary contain detailed instructions
on how each line of the Loan Estimate should be
completed.

Delivery
The creditor is required to deliver or place in the mail the
Loan Estimate no later than the third business day after the
creditor receives the consumer’s application. For purposes
of this delivery requirement, “business day” means the
standard definition of business day—meaning a day on
which the creditor’s offices are open for substantially all of
its business functions.
The TILA/RESPA final rule has revised the Regulation Z
definition of the term “application” for purposes of
determining when a Loan Estimate must be provided to the
consumer. Once the consumer has submitted the following
six pieces of information to the creditor, regardless of the
format of that information, the creditor is required to
provide the consumer a Loan Estimate: (1) consumer’s
name; (2) consumer’s income; (3) consumer’s social
security number (or other unique identifier the creditor uses
to obtain a credit report on the consumer); (4) the property
address; (5) an estimate of the value of the property; and (6)
the mortgage loan amount sought.
The amended definition does not prevent a creditor from
collecting whatever additional information it deems
necessary in connection with the request for the extension
of credit; however, once the creditor has received the six
pieces of information, it has an application which triggers
the requirement to provide the consumer with a Loan
Estimate. If the creditor determines within the threebusiness day period that the consumer’s application will not
or cannot be approved on the terms requested by the
consumer or if the consumer withdraws the application
within that period the creditor is not required to provide the
Loan Estimate.
The creditor is also required to deliver or place in the mail
the Loan Estimate not later than the seventh business day
before consummation. For purposes of this delivery
requirement, “business day” means the precise definition of
business day—meaning all calendar days except Sundays
and legal public holidays specified in 5 U.S.C. 6103(a) such
as New Year’s Day, the birthday of Martin Luther King Jr.,
Washington’s birthday, Memorial Day, Independence Day,
Labor Day, Columbus Day, Veteran’s Day, Thanksgiving
Day, and Christmas Day.
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The consumer may modify or waive the seven-business-day
waiting period after receiving the Loan Estimate if the
consumer has a bona-fide personal financial emergency that
necessitates consummating the mortgage loan before the
end of the waiting period; the same rule is currently
available under Regulation Z. The TILA/RESPA final rule
has added new commentary to further illustrate what may be
considered a bona-fide personal financial emergency and
who must sign the written waiver. Regulators have
historically scrutinized the consumer’s decision to shorten
or waive this waiting period; WBA expects that same
rigorous scrutiny to continue under the final rule.
Mortgage Broker Responsibilities
If a mortgage broker receives a consumer’s application,
either the creditor or the mortgage broker shall provide the
consumer with a Loan Estimate. If the broker provides the
disclosure the broker is required to comply with all relevant
requirements of the Loan Estimate. The commentary to the
final rule makes it clear that even if the mortgage broker
issues the Loan Estimate, the creditor remains responsible
for ensuring that the requirements of Regulation Z have
been satisfied. For example, if a mortgage broker receives a
consumer’s application and provides the consumer with the
Loan Estimate, the creditor does not satisfy the
requirements related to providing a Loan Estimate if it
provides duplicative disclosures to the consumer. In the
same example, even if the broker provides an erroneous
disclosure, the creditor is responsible and may not issue a
revised disclosure correcting the error. The creditor is
expected to maintain communications with the broker to
ensure that the broker is acting in place of the creditor.
Given the creditor’s potential liability for a mortgage
broker’s disclosure errors, creditors should review, prior to
the final rule’s effective date, their application and
disclosure processes for mortgage transactions involving
mortgage brokers to determine how best to protect against
such potential liability.
Limitation on fees
Consistent with current law, the creditor generally cannot
charge any fees until after the consumer has been given the
Loan Estimate and the consumer has indicated his or her
intent to proceed with the transaction. There is an exception
that allows creditors to charge a fee to obtain a consumer’s
credit report.

Special Information Booklet at Time of Application
Except as provided below, the creditor must provide a copy
of the special information booklet required by RESPA to a
consumer who applies for a consumer credit transaction
secured by real property. The creditor is required to deliver
or place in the mail the booklet no later than three business
days after the consumer’s application is received. For
HELOCs, the creditor may provide the consumer with a
copy of “When Your Home is On the Line: What You
Should Know About Home Equity Lines of Credit”.
The creditor need not provide the booklet to the consumer
for a consumer credit transaction secured by real property,
the purpose of which is not the purchase of a 1-4 family
residential property, including: refinancing transactions;
closed-end loans secured by a subordinate lien; and reverse
mortgages.
Revisions and Corrections to Loan Estimates
The TILA/RESPA final rule permits creditors to provide to
the consumer revised Loan Estimates only in certain
specific circumstances, including: (1) changed
circumstances (as that term is defined in the final rule) that
occur after the Loan Estimate is provided; (2) a consumer
requested revision to credit terms or settlement; (3) the rate
being locked after the consumer was provided with a Loan
Estimate; (4) the consumer has indicated an intent to
proceed with the loan more than ten business days after the
Loan Estimate was originally provided; and (5) a new
construction loan, when settlement is delayed by more than
sixty calendar days if the original Loan Estimate contained
a certain disclosure that the creditor may issue a revised
disclosure.
The final rule requires creditors to deliver or mail a revised
Loan Estimate no later than three business days after
receiving the information sufficient to establish that one of
the listed five reasons for Loan Estimate revision has
occurred. The standard definition of business day applies to
the issuance of a revised Loan Estimate. However, the
TILA/RESPA final rule prohibits a creditor from providing
a revised Loan Estimate on or after the date it provides the
consumer a Closing Disclosure. The creditor must ensure
the consumer receives the revised Loan Estimate no later
than four business days prior to consummation. For
purposes of this delivery requirement, “business day”
means the precise definition of business day.

Written List of Providers
The TILA/RESPA final rule has retained the requirement
for a creditor to provide the consumer with a written list of
providers at the same time the Loan Estimate is provided if
the consumer is permitted to shop for a settlement service.
The creditor must identify at least one available provider for
each settlement service for which the consumer is permitted
to shop.

If there are less than four business days between the time a
revised Loan Estimate would be required to be provided to
the consumer and consummation, creditors may provide
consumers with a Closing Disclosure which reflects any
revised figures. For example, if the creditor is scheduled to
meet with the consumer and provide the Closing Disclosure
on Wednesday, and the APR becomes inaccurate on
Tuesday, the creditor meets the requirements to provide
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timely revised disclosures by providing the Closing
Disclosure reflecting the revised APR on Wednesday.
However, the creditor does not meet the requirement to
provide timely revised disclosures if it provides both a
revised version of the Loan Estimate reflecting the revised
APR on Wednesday and also provides a Closing Disclosure
on Wednesday.
Closing Disclosure
For covered transactions, the Closing Disclosure form
replaces the current form used to close a loan, the HUD-1
under RESPA. It also replaces the Truth in Lending
disclosure under TILA. The Closing Disclosure contains
additional new disclosures required by DFA and a detailed
accounting of the settlement transaction. The new
disclosure is a five-page document which contains the
following: (1) general information, loan terms, projected
payments and costs at closing; (2) loan costs and other
costs; (3) calculating cash to close, summaries of
transactions, and alternatives for transactions without a
seller; (4) additional information about the loan; and (5)
loan calculations and other disclosures and contact
information. The final rule and its commentary contain
detailed instructions on how each line of the Closing
Disclosure should be completed.
Timing
The creditor must deliver the Closing Disclosure to
consumers so that they receive the form at least three
business days before consummation. For purposes of this

disclosure, the precise definition of “business day” applies.
Similar to the seven-business-day waiting period after
receiving the Loan Estimate, consumers may waive or
modify the three-business day waiting period for receipt of
the Closing Disclosure for a bona-fide personal financial
emergency that necessitates consummating the mortgage
loan before the end of waiting period.
If the creditor makes significant changes between the time
the Closing Disclosure is given and consummation—
specifically, if the creditor makes changes to the APR of
more than 1/8 of a percent for most loans (and 1/4 of a
percent for loans with irregular payments or periods),
changes the loan product, or adds a prepayment penalty to
the loan—the consumer must be provided with a revised
disclosure and an additional three-business-day waiting
period after receipt of such disclosure must be observed.
Less significant changes can be disclosed on a revised
Closing Disclosure provided to the consumer at or before
consummation, without delaying consummation.
Settlement Agent
Under the TILA/RESPA final rule, the creditor is
responsible for delivering the Closing Disclosure, but
creditors may use settlement agents to provide the Closing
Disclosure, provided that they comply with the final rule’s

4 z December 2014

requirements for the Closing Disclosure. As such, creditors
and settlement agents may agree to divide responsibility
with respect to completing any of the disclosure under
Regulation Z; however, the creditor remains responsible for
ensuring all applicable requirements are met. Creditors will
want to discuss, prior to the final rule’s effective date,
settlement procedures with title companies or others who
may act as settlement agent for the creditor to plan for any
changes in the creation or delivery of information necessary
to complete the Closing Disclosure.
Record Retention
The final rule generally requires creditors to retain evidence
of compliance with the Loan Estimate and Closing
Disclosure requirements for three years after the later of the
date of consummation, or the date disclosures are required.
Consistent with existing RESPA recordkeeping
requirements, a creditor is required to retain the Closing
Disclosure and documents related to such disclosure for five
years after consummation.
Effective Date and Additional Resources
As mentioned above, most provisions of the TILA/RESPA
final rule, including use of the new forms, apply to
applications for closed-end consumer credit transactions
secured by real property that are received on or after
August 1, 2015. The new forms cannot be used for
transactions where the application was received prior to
August 1, 2015. Thus, the current separate TILA and
RESPA forms must be used for transactions for which the
application is received prior to August 1, 2015.
Certain provisions however, apply on August 1, 2015,
regardless of the date the application for a covered
transaction is received. The provisions include: (1) the
prohibition on imposing fees on a consumer before the
consumer has received the Loan Estimate and indicated an
intention to proceed with the transaction; (2) the prohibition
on providing written estimates of terms or costs specific to
consumers without a written statement informing the
consumer that the terms and costs may change before the
consumer has received the Loan Estimate; (3) the
prohibition on requiring submission of documents verifying
information related to the consumer’s application before
providing the Loan Estimate; and (4) the final rule’s effect
on state laws and state exemptions.
As the final rule makes wide-reaching changes to mortgage
disclosures under TILA and RESPA, lenders must begin to
analyze the rule now in preparation for the August 1, 2015
effective date. The TILA/RESPA final rule may be viewed
in the December 31, 2013, edition of the Federal Register:
www.gpo.gov/fdsys/pkg/FR-2013-12-31/pdf/201328210.pdf. CFPB has also created a number of resources
regarding the final rule, including guides and disclosure
samples which may be found at:
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www.consumerfinance.gov/regulatory-implementation/tilarespa/. In addition, WBA Education will be hosting another
day-long seminar on the TILA/RESPA final rule in the

Spring; registration for that program will be made available
in the near future: www.wisbank.com/Web/Education/
SearchEvents/tabid/98/Default.aspx. 

REGULATORY SPOTLIGHT
CFPB Issues Semi-Annual Regulatory Agenda.
The Bureau of Consumer Financial Protection (CFPB) has
published a semi-annual update to its rulemaking agenda.
Under the Regulatory Flexibility Act, federal agencies are
required to publish regulatory agendas twice per year. The
agenda identifies several topics that are in either a prerule,
proposed rule, or final rule stage. Copies of the agenda may
be obtained from WBA or viewed at: http://
www.consumerfinance.gov/blog/fall-2014-rulemakingagenda/.

CFPB Proposes Amendments to Servicing
Requirements under Regulations X and Z.
CFPB has issued a proposed rule to amend various servicing
requirements under Regulation X, which implements the
Real Estate Settlement Procedures Act (RESPA), and
Regulation Z, which implements the Truth in Lending Act
(TILA). The proposed amendments focus primarily on
clarifying, revising, or amending provisions regarding forceplaced insurance notices, policies and procedures, early
intervention and loss mitigation requirements, and periodic
statement requirements. The proposed amendments also
address servicing requirements when a consumer is a
potential or confirmed successor in interest, is in
bankruptcy, or sends a cease communication request under
the Fair Debt Collection Practices Act. Comments will be
due 90 days after the proposed rule is published in the
Federal Register. Copies of the proposed rule may be
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2014-12-15/pdf/2014-28167.pdf. Federal
Register, Vol. 79, No. 240, 12/15/2014, 74175-74305.

CFPB Proposes Information Collection on
Consumer Complaint Intake System.
CFPB has proposed an information collection entitled
“CFPB’s Consumer Complaint Intake System Company
Portal Boarding Form Information Collection System.” The
form would allow companies to actively participate in
CFPB’s Company Portal, a secure, web-based interface
between CFPB’s Office of Consumer Response and
companies which allows companies to view and respond to
complaints submitted through CFPB’s complaint handling
system. Comments are due 02/02/2015. Copies of the notice
may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2014-12-04/pdf/201428511.pdf. Federal Register, Vol. 79, No. 233, 12/04/2014,
71984.

FRB Issues Final Rule on Reserve
Requirements.
The Board of Governors of the Federal Reserve System
(FRB) has issued a final rule to amend Regulation D to
reflect the annual indexing of the reserve requirement
exemption amount and the low reserve tranche for 2015.
The final rule sets the amount of total reservable liabilities
of each depository institution that is subject to a zero
percent reserve requirement in 2015 at $14.5 million, which
reflects an increase from $13.3 million in 2014. This
amount is known as the reserve requirement exemption
amount. The final rule also sets the amount of net
transaction accounts at each depository institution, over the
reserve requirement exemption amount that is subject to a
three percent reserve requirement in 2015 at $103.6 million,
which reflects an increase from $89.0 million in 2014. This
amount is known as the low reserve tranche. The final rule
is effective 12/17/2014. Copies of the final rule may be
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2014-11-17/pdf/2014-27161.pdf. Federal
Register, Vol. 79, No. 221, 11/17/2014, 68349-68351.

FRB Issues Final Rule on Concentration
Limits for Large Financial Companies.
FRB has issued a final rule to implement section 622 of the
Dodd-Frank Act, which establishes a financial sector
concentration limit that generally prohibits a financial
company from merging or consolidating with another
company if the resulting company’s liabilities would exceed
10 percent of the aggregate liabilities of all financial
companies. The final rule also establishes reporting
requirements for financial companies that do not otherwise
report consolidated financial information to FRB or another
appropriate federal banking agency. The final rule is
effective 01/01/2015. Copies of the final rule may be
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2014-11-14/pdf/2014-26747.pdf. Federal
Register, Vol. 79, No. 220, 11/14/2014, 68095-68107.

FRB Issues Final Rule on Collection of Checks
and Time of Settlement.
FRB has issued a final rule to amend subpart A of its
Regulation J, Collection of Checks and Other Items by
Federal Reserve Banks and Funds Transfers through
Fedwire, to permit Federal Reserve Banks to require paying
banks that receive presentment of checks from Reserve
Banks to make the proceeds of settlement for those checks
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for additional information- including what steps an
IDI must take regarding existing brokered deposits
when an IDI ceases to be well capitalized.
Q5: What factors are considered when determining if a
third party is a deposit broker?
AS: The definition of deposit broker applies to third parties
engaged in "placing deposits" and "facilitating the
placement of deposits." The term "facilitating the
placement of deposits" is interpreted broadly to include
actions taken by third parties to connect IDis with
potential depositors. As a result, a third party could be
a deposit broker even when the third party does not
open bank accounts on behalf of depositors or directly
places funds into bank accounts.
The third party may qualify as a deposit broker even if
it receives no fees or other direct compensation from
the IDI where the funds are placed. The fee structure is
simply one factor used by FDIC in determining
whether a particular party is a deposit broker. Other
factors include the nature of the fees (i.e., whether the
amount of the fees is connected to the amount of
deposits placed at the IDI), the purported purpose of
the fees (i.e., whether the fees are intended to reward
the third party for placing deposits as opposed to
rewarding the third party for providing some other
service), and the degree of involvement by the third
party in placing the deposits.

Placing Deposits and Facilitating the Placement of
Deposits
Q 1: What activity qualifies as "placing deposits"?

party may be "facilitating the placement of deposits."
Hence, the third party may be a deposit broker.
Q3: Are there instances when facilitating the placement of
deposits or placing deposits would be not considered
the brokering of deposits?
A3: Yes. For example, one of the exceptions to the
definition of "deposit broker" is the trustee of a pension
or other employee benefit plan, with respect to funds of
the plan. Under this exception, the trustee is not
classified as a deposit broker even if the trustee places
the plan ' s deposits (or facilitates the placement of the
plan's deposits) at an IDI.
Q4: Do companies or organization that provide marketing
for an IDI, in exchange for volume-based fees, qualify
as deposit brokers because they are facilitating the
placement of deposits?
A4: Yes. Some IDis attempt to attract new depositors
through advertising or referrals by third parties (such
as nonprofit affinity groups as well as commercial
enterprises), in exchange for volume-based fees. In
these cases, FDIC has taken the position that the third
party is "facilitating the placement of deposits" by
connecting the IDI with new account holders. Hence,
the third party is a deposit broker, and the deposits
would be brokered.
Q5: Do third parties that design deposit products, such as
deposit accounts with special features, qualify as
deposit brokers?

Q2 : What activities qualify as "facilitating the placement of
deposits"?

AS: Some third parties design deposit products with special
features, such as deposit accounts that produce interest
or rewards based on account activity. If a company
merely designs deposit products or deposit accounts for
one or more IDI, without placing deposits or facilitating
the placement of deposits at these IDis, the company
will not be classified as a deposit broker. However, as
discussed in Q4 directly above, if a company also
markets the IDI's deposit products in exchange for
volume-based fees, then it would be a deposit broker,
and the deposits would be brokered.

A2 : When a third party takes any actions that connect an
IDI with depositors or potential depositors, the third

Q6: Are insurance agents, lawyers, or accountants that refer
clients to an IDI considered to be deposit brokers?

Al: A third party "places deposits" for others when the
third party actually delivers the funds to an IDI. In this
situation, unless the third party is covered by one of the
exceptions to the definition of deposit broker, the third
party will be a deposit broker and the deposits will be
brokered deposits.
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A6: Yes. By referring clients to an IDI, these persons are
facilitating the placement of deposits. Therefore, they
are deposit brokers; the deposits would be brokered.
Q7: What if a person or a group merely endorses an IDI?
Will the person or group be classified as a deposit
broker?
A7: If an individual or a group merely makes as a general
endorsement of a bank in exchange for a flat fee (i.e., a
fee unrelated to the number of accounts or amount of
deposits generated by the endorsement), then that
person or group will not be classified as a deposit
broker. In such cases, the endorsements are not viewed
as active marketing. Note, however, that the
endorsement cannot appear in promotional materials
produced or distributed by the individual or the group.
Rather, the endorsement must appear in promotional
materials produced and distributed by the IDI.
Otherwise, the individual or the group providing the
endorsement will be a deposit broker, and the deposits
would be brokered.
Bank Networks
Ql: What is a bank network?
Al: In a bank network, a participating IDI places funds at
other participating ID Is through the network in order
for its customers to receive full insurance coverage. For
example, if a customer deposits $1 million into his or
her IDI, the customer's IDI retains the deposit
insurance limit (that is, $250,000) and places the excess
of $750,000 at three other IDis in insured increments of
$250,000.
In more complex arrangements, the customer's IDI may
be part of a deposit placement network that is managed
by a third-party network sponsor. In this situation, when
the customer deposits $1 million, the customer's IDI
sends the uninsured portion to a settlement IDI, which
then places the funds at other ID Is within the network at
the direction of the network sponsor.
At its most complex level, the network sponsor is
facilitating the placement of millions of dollars in
excess funds for all of the IDis in the network. Often,
these placements are made through reciprocal
arrangements, in which ID Is within the network are
both sending and receiving identical amounts
simultaneously (reciprocal deposits). The reciprocal
arrangement allows the IDI to maintain the same
amount of funds it had when the customer made his or
her initial deposit, while ensuring that deposits in
excess of the $250,000 deposit limit are fully insured.
Q2: When companies facilitate the placement of deposits
through a bank network, are they acting as deposit
brokers?

A2: Yes. In sponsoring or operating a bank network, the
company is facilitating the placement of deposits.
Moreover, in acting as agents for customers in placing
the customers' funds at other IDis, the IDis themselves
are placing deposits and thus serving as deposit
brokers. The involvement of deposit brokers in these
networks means that the deposits are brokered
deposits.
Q3: When an IDI only places deposits within a network of
affiliated IDis, is the IDI acting as a deposit broker?
A3: Yes. Ifan IDI, or its parent company, places part or all
of the depositor's funds with affiliated ID Is, then it is
acting as a deposit broker. As a result, the deposits are
brokered deposits.
Listing Services
Q 1: What is a listing service?
A 1: A listing service is a company that compiles and
publishes information about deposit accounts at many
different ID Is for consideration by interested
depositors. The information published by a listing
service will include the interest rates offered by the
various IDis. Some listing services operate Internet
sites open to the public, while others provide
information solely to IDis and institutional investors
who are willing to pay subscription fees.
Q2: When does a listing service qualify as a deposit
broker?
A2: If the listing service places deposits or facilitates the
placement of deposits (in addition to compiling and
publishing information on interest rates and other
features of deposit accounts), the listing service is a
deposit broker, and the deposits would be brokered. In
determining whether a particular listing service is
facilitating the placement of deposits, FDIC applies the
criteria set forth in Advisory Opinion No. 04-04:
www.fdic.gov/regulations/laws/rules/4000-10280.html.
See the full FDIC guidance for a listing of
requirements a listing service must meet in order for
FDIC to not treat the listing service as a deposit broker.
Exceptions to the Definition of Deposit Broker
Q 1: What are the exceptions to the definition of deposit
broker?
Al: By statute, as implemented under FDIC' s regulations,
the definition of deposit broker is subject to a list of
exceptions. See FDIC's rules Part 337. FDIC has also
issued a number of Advisory Opinions. Based on the
list of exceptions, FDIC does not treat any of the
following parties as a deposit broker:
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or the date of the building's construction. The new
surcharges based on occupancy type will be:







$25 for single family primary residence and individual
condominium units or apartments in non-condominium
buildings used as a primary residence by the named
insured;
$250 for single-family non-primary residences, 2-4
family dwellings and other residential properties;
$250 for multifamily residential condominiums and
other residential properties (apartment complexes,
co-ops, etc.); and
$250 for non-residential buildings or noncondominium multi-family building policies.

HFIAA also requires a new mandatory surcharge on all new
or renewed policies of either $25 for policies on primary
residences, or $250 for all other policies. Unless the insured
individual or group signs the "Verification of Primary
Residence Status for HFIAA Surcharge" document or
provides documentation that complies with the Primary
Residence definition to receive the $25 surcharge, the $250
surcharge will be applied. Because the
Congressionally-mandated surcharge, probation surcharge,
and Federal Policy Fee are not considered premiums, they
are not subject to rate-increase caps. Therefore, a
policyholder may receive an increase to the total amount
charge that exceeds 18 percent in certain cases.
Because the HFIAA surcharge is fully earned, refunds due
to cancellation or reduction of coverage will be prohibited
with the exception ofrefunds for policy nullification cases.
The surcharge, however, may be changed or corrected from
a non-primary to primary residence status and would be
refunded if the change or correction occurred mid-term.
Substantially-Damaged/Substantially-Improved
Structures

The NFIP program changes will also affect premium rates
for substantially-damaged/substantially-improved
structures. In previous policies, substantially-damaged/
substantially-improved buildings were reclassified as
Post-FIRM and immediately required full-risk rates. The
NFIP Program changes that will be implemented April 1,
2015, state that these policies will be subject to annual 25
percent premium rate increases until they reach a full-risk
rating. New rate tables will be provided for Pre-FIRM

structures that have been declared substantially-damaged/
substantially-improved buildings. Because repairs to these
buildings must meet current building codes, the structures
will generally receive a better rating by using the postFIRM rate tables.
In addition, the "Construction Date" field in the Transaction
Record Reporting and Processing (TRRP) Plan- which
became effective June 1, 2014- will change to "Original
Construction Date". While determining ratings, the Original
Construction Date, formerly referred to as the Construction
Date, will always be used for Pre-FIRM buildings, even if
the building has been substantially improved. Post-FIRM
buildings that have been substantially improved will be
required to use the substantial improvement date as the
Original Construction Date.
FEMA also added additional guidance in W-14053, stating
that full-risk rates should always be used for Pre-FIRM
buildings with evaluation information when the full-risk
rate is lower than the appropriate Pre-FIRM subsidized
rates. Pre-FIRM subsidized rates should be used for
Pre-FIRM buildings, when it is more favorable than a riskrate or when insufficient information is submitted to
determine a full-risk rate.
Deductibles

As required by Biggert-Waters, minimum deductible
changes will also become effective April 1, 2015. A new
minimum deductible for PRP and MPPP policies will be
$1 ,000 for both building and contents if the building
coverage is less than or equal to $100,000 and $1,250 if
building coverage exceeds $100,000 regardless if the
property is Pre- or Post-FIRM. A $1,000 minimum
deductible will be required for PRP and MPPP contentsonly polices.
In accordance with HFIAA, FEMA will make a maximum
$10,000 deductible option for all residential property
owners, which will apply to both building and contents
coverage. A single family home that chooses the maximum
deductible will receive up to a 40 percent discount from the
base premium. Insurers must inform applicants of this
option via the Application Form or on a separate form from
all unrelated information and other required disclosures. In
addition, a statement must be included to explain the effect
of a loss-deductible and, in the case of an insured loss, the
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allocated on the Loan Estimate, an additional page with that
information may be appended to the end of the form .
The address of all properties that secure or will secure the
transaction must also be disclosed. If the address in
unavailable, disclose the location of such property. If the
addresses of multiple properties do not fit in the allocated
space for "Property", an additional page with that
information may be appended to the end of the form. Where
personal property also secures the credit transaction, the
creditor may elect to include the description of that property
if the description fits in the space allocated for property;
personal property may not be appended to the form.
For transactions that involve a seller, the contract sale price
of the property must be identified on the Loan Estimate
labeled "Sale Price." If the sale price is not known, disclose
the estimated value used as the basis for the disclosures in
the Loan Estimate. For transactions that do not involve a
seller (such as a refinancing) disclose the estimated value of
the property at the time the disclosure is issued to the
consumer labeled "Est. Prop. Value". The creditor may use
the estimate provided by the consumer at application, or if it
has performed its own estimate of the property value by the
time the disclosure is provided to the consumer, the creditor
may use that estimate. The creditor is only to disclose the
value of real property as the sale price or estimated property
value in the Loan Estimate- not personal property included
in the sale.
The creditor is also required to disclose the term to maturity
of the loan, stated in years or months or both as applicable.
The regulation sets forth a rigid use of the word "year" or
the abbreviations of"yr." and "mo." depending upon the
loan's term. If the term to maturity is unknown or
adjustable, disclose the possible range of the loan term,
including the maximum number of years possible under the
loan.
The Loan Estimate must also disclose the consumer's
intended use for the credit, labeled "Purpose" by using the
term: Purchase; Refinance; Construction; or Home Equity
Loan. The lien position is irrelevant and only one term is to
be used.
The general information section must identify the loan
product and loan feature. The creditor must describe the
loan product as: Adjustable Rate; Step Rate; or Fixed Rate .
A loan feature is the term that may change the periodic
payment, and consists of only the following terms: Negative
Amortization; Interest Only; Step Payment; Balloon

Payment; and Seasonal Payment. If the loan has a loan
feature , the disclosure of the feature precedes the disclosure
of the loan product. If more than one loan feature applies to
the loan product, disclose only the first applicable feature
from the order listed.
The creditor must then describe the type of loan offered to
the consumer as: Conventional; FHA; VA; or Other.
"Conventional" means the loan is not guaranteed or insured
by a federal or state government agency and the term
"Other" is used for any loan not described, including a loan
that is federally-insured or guaranteed but not by FHA or
VA. If the loan is described as "Other", the loan must
include a brief description of the loan type. The general
information must also include a unique loan number,
created by the creditor, used to identify the transaction.
The disclosure must indicate by an answer of "YES" or
"NO" whether the interest rate has been locked. If the "rate
lock" statement is locked for a certain period of time,
provide the date and time (including applicable time zone)
when that period ends. Regardless of whether a rate is
locked, the creditor is to complete the closing costs
expiration date and time (including applicable time zone)
which refers to the expiration of disclosures if the consumer
does not indicate an intent to proceed within 10 business
days after the disclosure is provided.
loan Terms
The next section of page one of the Loan Estimate is used to
disclose good faith estimates of the credit terms to which
the parties will be legally bound for the transaction. As
such, if certain terms of the transaction are known or
reasonably available to the creditor, the creditor must
disclose those terms. This section of the form requires the
disclosure of the loan amount; the applicable interest rate at
time of consummation; and the initial periodic payment
amount that will be due under the terms of the legal
obligation. The creditor must also answer "YES" or "NO"
to whether these items can increase after closing. If the
answer is "YES" additional disclosures must be made as
bulleted items with certain language bolded as outlined in
the regulation.
The creditor must indicate whether the loan has a
prepayment penalty or a balloon payment. There are a
number of examples and guidance in the commentary
section of the regulation which further illustrate prepayment
penalties.
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Projected Payments Table
The next section of Loan Estimate is the "Projected
Payments" table which is used to itemize each separate
periodic payment or range of payments, mortgage
insurance, estimated escrow, estimated total monthly
payments, together with an estimate of taxes, insurance and
assessments, and whether taxes, insurance and assessment
payments will be made with escrowed funds. The table will
have one or more columns depending upon the loan termsbut may not exceed more than four separate columns.
The first column is the initial periodic payment or range of
payments. The interest rate disclosed in the Loan Terms
section is used for the initial payment or range. The
regulation sets forth events which trigger the disclosure of
additional separate columns, including particular events
which require the payment or range or payments to be
disclosed in its own column-such as a balloon payment
scheduled as final payment. When the regulation requires a
range of payments to be disclosed, the creditor must
disclose the minimum and maximum amount for the
principal and interest payment and for the total periodic
payment. But, mortgage insurance and estimated escrows
are not disclosed as a range.
The regulation sets forth requirements for column headings
and how figures are to be calculated and disclosed within
the columns, such as: how to assume the interest rate will
rise or fall for an adjustable rate loan, which figures are to
be disclosed as a rounded number, whether to disclose "O"
or"-", and when to disclose a figure as a monthly amount
even if there is no escrow or if regular payments are not
monthly.

Costs at Closing
The bottom of the first page of the Loan Estimate has a
Costs at Closing table which shows: (1) "Estimated Closing
Costs" calculated in the same manner as the Total Closing
Costs disclosed from page 2 of the Loan Estimate; and (2)
the estimated amount of cash the consumer will be expected
to pay at closing shown as "Estimated Cash to Close". As
an alternative, for transactions without a seller, an
alternative Costs at Closing table together with an
alternative Calculating Cash to Close table on page 2 of the
Loan Estimate can be used in lieu of the standard Cost at
Closing table. The alternative table contains a variation that
places checkboxes with estimated cash to close in order to
indicate whether the cash is due from or to be consumer.

Page Two: Closing Cost Details
Loan Costs
Under the heading "Loan Costs" the creditor must disclose
all loan costs associated with the transaction. This includes
charges imposed by the property contract of which the
creditor has knowledge. The Loan Costs table contains four
subheadings: Origination Charges, Services You Cannot
Shop For, Services You Can Shop For, and Total Loan

Costs. Items listed in the table must be listed in alphabetical
order.
Under the section labeled "Origination Charges", the
creditor is to itemize each amount, and amount subtotal,
that the consumer will pay to the creditor for originating
credit. Examples include: application fee; origination fee,
underwriting fee, processing fee, verification fee, and ratelock fee. The regulation sets forth which item must be
listed first, how the item is to be rounded, and that the total
number of items disclosed under the subheading may not
exceed 13.
Under the section labeled "Services You Cannot Shop
For", the creditor is to itemize each amount, and amount
subtotal, that the consumer will pay for settlement services
for which the consumer cannot shop and that are provided
by persons other than the creditor or mortgage broker.
Examples include: appraisal fee, credit report fee, flood
determination fee, upfront government funding fees, tax
status research fee, third party subordination fee, and upfront mortgage insurance fee. If an item is a component of
title insurance or for conducting the closing, the
designation "Title-" must precede the label. The total
number of items disclosed under this subheading may not
exceed 13.
Under the "Services You Can Shop For" section, the
creditor is to itemize each amount, and amount subtotal,
that the consumer will pay for settlement services for which
the consumer can shop and that are provided by persons
other than the creditor or mortgage broker. Examples
include: pest inspection fee or survey fee. If an item is a
component of title insurance or for conducting the closing,
the designation "Title-" must precede the label. The total
number of items disclosed under this subheading may not
exceed 14.
No addendum may be used to disclose Origination Charges
or Services You Cannot Shop For. For these sections, any
service or charge that cannot be itemized by the creditor
must be disclosed as an aggregate amount in the last line
permitted under the section, and labeled "Additional
Charges". A prescribed addendum may be used for
itemization under Services You Can Shop For by either: (1)
using an addendum and labeling the last line in the section
by referencing the addendum; or (2) do not use an
addendum and disclose the remaining charges as an
aggregate amount in the last line of the section labeled
"Additional Charges."
The creditor is to disclose the sum of the three subtotals
from Origination Charges, Services You Cannot Shop For,
and Services You Can Shop For as the Total Loan Costs, in
the section labeled as such.

Other Costs
Under the label "Other Costs" the creditor is to disclose
costs associated with: taxes and other government fees,
prepaids, initial escrow payments, and other costs the
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consumer has contracted to pay in connection with the loan
transaction.
The creditor is to include all recording fees and other
government fees and taxes on the line labeled "Recording
Fees and Other Taxes". The sum of all transfer taxes paid
by the consumer is to be listed on the line labeled "Transfer
Tax"; transfer taxes paid by a seller are not disclosed on the
Loan Estimate. Items disclosed under "Prepaids" include:
homeowner's insurance premium, mortgage insurance
premium, prepaid interest, and property taxes prepaid by the
consumer in advance of the first scheduled payment.
Disclose itemized amounts (a maximum list of 5 items) that
the consumer is expected to place into a reserve or escrow
account at consummation, to be applied to recurring
periodic charges as "Initial Escrow Payment at Closing" .
In the section labeled "Other", the creditor is to itemize any
other amounts the consumer is likely to pay or has
contracted with a person other than the creditor to pay at
closing and of which the creditor is aware when issuing the
Loan Estimate. Examples include: owner's title, credit life
insurance, or debt cancellation coverage. The total number
of items disclosed may not exceed five. The creditor is to
precede any title insurance component with "Title-" and is
to include a parenthetical "(optional)" after any label for
items disclosing premiums for separate insurance, warranty,
guaranty, or event coverage not required by the creditor.
All items that are not pre-printed on the model form that are
under the "Other Costs" heading must be listed in
alphabetical order. Pre-printed items cannot be moved. If
any item does not fit in the space provided, aggregate and
disclose in the last line and label "Additional Charges". No
itemization addendum is permitted for "Other Charges" .
The creditor is to disclose the sum of the Total Loan Costs,
Total Other Costs, and Lender Credits as Total Closing
Costs. Lender Credit is the amount of any payments from
the creditor to the consumer that do not pay for a particular
fee and any credits or rebates for "no-cost" loans paid by
the creditor. The credit is disclosed as a negative number.

Calculating Cash to Close
The middle section of page 2 of the Loan Estimate is
labeled "Calculating Cash to Close". Under this section the
creditor need disclose either a standard table or an optional
alternative table. If the standard table is used, the creditor
need identify the: (1) total closing costs from page 2; (2)
closing costs financed, which is the amount of any closing
costs to be paid out of loan proceeds, stated as a negative
number; (3) down payment/funds from borrower, which for
a purchase transaction is the amount of the difference
between the purchase price of the property and the principal
amount of the loan; (4) deposit, which is any amount
(earnest money) that that is paid to the seller or held in trust
or escrow for a purchase transaction; ( 5) funds for
borrower, which for a non-purchase transaction is any
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amount that is to be paid to the borrower that is not being
used in the transaction to satisfy other existing debt; (6)
seller credit, which is the total amount the seller will pay for
items in the Loan Costs and Other Costs tables; and (7)
adjustments and other credits, which is the total amount of
all items in the Loan Costs and Other Costs tables that are
paid by persons other than the creditor, consumer or sellersuch as a gift from family member or developer credit.
The regulation sets forth the calculation to be used in this
section of the disclosure. The sum of these amounts,
disclosed as zero, or a positive or negative number will be
the Estimated Cash to Close.
For transactions that do not involve a seller, the creditor
may provide an alternative Calculating Cash to Close table.
If this table is used, the creditor is also required to use the
Alternative Costs at Closing table on page one of the Loan
Estimate. The Calculating Cash to Close table includes the
loan amount, total closing costs, estimated payoff and
payments amounts, and calculated estimated cash to close
and estimated closing costs financed.

Adjustable Payment (AP) Table and Adjustable Interest
Rate (AIR) Table
Page 2 of the Loan Estimate will include an AP table if the
periodic principal and interest payment may change after
consummation, but not based on an adjustment to the
interest rate, or if the transaction is a seasonal payment
product. The creditor is to disclose, using "YES" or "NO",
whether the transaction is interest only, has an optional
payment, involves step payments, or involves seasonal
payments. Certain information regarding payment changes
need be provided, including: first change and the amount,
the frequency of the changes, and the maximum payment.
Page 2 will include an AIR table if the interest rate may
increase after consummation. The table will disclose the
loan's Index + Margin, the initial interest rate, minimum/
maximum interest rate, the change frequency, and limits on
interest rate changes. If the either table is not applicable for
a particular transaction, the table must not appear in the
form.

Page 3: Contact Information, Comparisons, Other
Considerations, Receipt
The top of page 3 of the Loan Estimate requires the
disclosure of the name and Nationwide Mortgage Licensing
System and Registry identification number (NMLSR ID) for
the creditor and the mortgage broker, if any, and the name
and NMLSR ID of the individual loan officer of the creditor
and mortgage broker, if any, who is the primary contact for
the consumer. The creditor must also disclose the email
address and telephone number of the loan officer; may be a
general number if information is not generally available for
the loan officer.
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Page 3 also includes a "Comparison" section for the creditor
to disclose the: (1) total principal, interest, mortgage
insurance, and Joan costs scheduled to be paid through the
end of the 60th month after the due date of the first periodic
payment; (2) annual percentage rate expressed as a
percentage; and (3) Total Interest Percentage (TIP), which is
the total amount of interest that the consumer will pay over
the life of the loan, expressed as a percentage of the loan
amount.
A series of additional statements need also be included on
page 3 of the Loan Estimate. These include: model
disclosure regarding appraisals; a check box to disclose
whether a subsequent purchaser of the property may be
permitted to assume the loan; a disclosure that the consumer
is free to choose the insurance provider for homeowner's
insurance; a statement detailing any late payment charge and
the number of days that the payment must be late to trigger
the late payment fee ; model disclosure regarding refinance;
an appropriately checked box regarding whether the creditor
intends to service or transfer the Joan; and a model
disclosure regarding liability of foreclosure if the purpose
of the transaction is a refinancing.
At the creditor's option, a model "Confirm Receipt"
disclosure and line for the consumer's signatures may be
included at end of the Loan Estimate.
Tolerance Limitations
Similar to existing law, the TILA/RESPA final rule restricts
circumstances in which consumers can be required to pay
more for settlement services than the amount stated in the
Loan Estimate. Unless an exception applies, charges for the
following services cannot increase from the amount
disclosed on the Loan Estimate: (1) creditor' s or mortgage
broker' s charges for its own services; (2) charges for
services provided by an affiliate of the creditor or mortgage
broker; (3) charges for services for which the creditor or
mortgage broker does not permit the consumer to shop; and
(4) transfer taxes. Charges for other services can increase,
but generally not by more than 10 percent, unless an
exception applies.
The exceptions include, situations when: (1) the consumer
asks for a change; (2) the consumer chooses a service
provider that was not identified by the creditor when the
consumer is permitted to shop for the settlement service; (3)
information provided at application was inaccurate or
becomes inaccurate; or (4) the Loan Estimate expires.
When an exception exists, the creditor generally must
provide an updated Loan Estimate within three business
days.
The TILA/RESPA final rule provides that creditors are
responsible for ensuring that costs stated in the Loan
Estimate are made in good faith . Whether the disclosure is
made in good faith, or not, is determined by calculating the
difference between the cost disclosed on the Loan Estimate
and the actual charges paid by the consumer as disclosed on

the Closing Disclosure. Generally, if the charge paid by the
consumer exceeds the amount disclosed on the Loan
Estimate, the Loan Estimate is considered to not have been
made in good faith- regardless of whether the error was
technical, a miscalculation or an underestimated amount.
For purposes of determining good faith, creditors may issue
a revised Loan Estimate if the revision is due to: (I) a
changed circumstance which caused the estimated charge to
increase, or in the case of a charge subject to the I 0%
tolerance limit caused the aggregate amount of such charges
to increase more than 10%; (2) a changed circumstance
which affected the consumer's eligibility for terms for
which the consumer applied or the value of the collateral for
the loan; (3) a consumer-requested change in term or
settlement that caused an estimated charge to increase; (4) a
change in points or lender credits because the interest rate
was not locked when the Loan Estimate was issued; (5) the
consumer indicating an intent to proceed more than I 0
business days after the original Loan Estimate was
provided; or (6) a new construction loan when the
settlement occurs more than 60 calendar days after the
original Loan Estimate if the original disclosure contained a
statement regarding the possible issuance of a revised
disclosure. For purposes of items (I) and (2) a changed
circumstance means: an extraordinary event beyond the
control of any interested party or other unexpected event
specific to the consumer or transaction; information specific
to the consumer or transaction that the creditor relied upon
when providing the Loan Estimate was inaccurate or
changed after the Loan Estimate was provided; or new
information specific to the consumer or transaction that the
creditor did not rely on when providing the original
disclosure.
Creditors are able to charge the consumer more than the
amount disclosed in the Loan Estimate if the charge is one
that the final rule specifically permits can change, or is not
subject to a tolerance limitation.
Written List ofProviders
As is currently required under RESP A, if the creditor
permits the consumer to shop for a settlement service the
creditor is required to provide the consumer with a written
list of providers for which the consumer can use to shop.
The written list need identify at least one available
settlement service provider for each service that the
consumer is permitted to shop for and must state that the
consumer may choose a different provider of that service.
The written list need be provided under the same timing
requirements applicable to the Loan Estimate. A model of
the written list form may be found in Regulation Z,
Appendix H.
Revised Toolkit to Replace Settlement Booklet
On 03/31/2015, CPFB released a new "Your Home Loan
Toolkit" (Toolkit) for use beginning 08/01/2015, which is
designed to replace the existing RESP A Settlement Booklet
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the property is to be used for this section of the disclosure,
labeled "Sales Price." However, for transactions with no
seller, the creditor is to substitute the appraised property
value, labeled "Appraised Prop. Value," for the sales price.
If the creditor used an estimated value of the property,
disclose "Est. Prop. Value" for the sales price.
The "Transaction Information" section of the form will
include information regarding the borrower, seller, and
lender. The name and address of each borrower and seller to
the transaction must be provided within this section of the
form. If the form does not provide enough space, an
additional page may be used and appended to the end of the
form. For transactions where there is no seller, the seller
disclosure is to be left blank. "Lender" is the name of the
creditor making the Closing Disclosure.
The information found within the section labeled "Loan
Information" is information carried over from the top of
page one of the Loan Estimate. The information includes
the: loan term; purpose; loan product and loan features; and
type of loan. Also included in this section is the loan
identification number. This number must be the same one
that enables the creditor, consumer and other parties to
identify the transaction as the same transaction disclosed on
the Loan Estimate. A mortgage insurance case number
labeled "MIC #" would also be included in this section for
any mortgage insurance policy, if required by the creditor.
loan Terms and Projected Payments
The next two areas of the first page of the Closing
Disclosure are the "Loan Terms" and "Projected Payments"
sections which are to be completed in similar fashion as the
sections are completed for the Loan Estimate, with a few
exceptions. For the Loan Terms section, any amount that is
required to be disclosed on the Closing Disclosure and not
required by Regulation Z to be rounded, must be disclosed
as an exact numerical amount using decimal places, where
applicable, unless otherwise provided within the regulation.
More information regarding amounts that are required to be
rounded is found later in this article.
The Projected Payments section of the Closing Disclosure
will not contain a statement referring the consumer to
Section G on page 2 of the Loan Estimate for escrowed
property costs; instead, there will be a reference to the
Escrow Account disclosure found on page four of the
Closing Disclosure.

Creditors are to disclose the estimated escrow amounts on
the Closing Disclosure. For transactions subject to RESP A,
the estimated escrow amount is determined under the
analysis currently used under RESP A. For transactions not
subject to RESP A, the estimated escrow amount may be
determined under RESP A's escrow analysis rules or in a
manner the creditor used for the Loan Estimate. The amount
of estimated escrow payments disclosed on the Closing
Disclosure is deemed accurate if it differs from the
estimated escrow payments disclosed on the Loan Estimate
because of the escrow analysis of RESP A.
Costs at Closing
The bottom of the first page of the Closing Disclosure
includes a "Costs at Closing" table which shows the sum of
the Loan Costs (page 2, Section D of the Closing
Disclosure), Other Costs (page 2, Section I), and Lender
Credits (page 2, bottom of the Closing Disclosure). Under
the table labeled "Cash to Close", disclose the Cash to
Close (page 3, bottom of the Closing Disclosure), together
with a statement that the amount disclosed includes Closing
Costs and a statement referring the consumer to the
"Calculating Cash to Close" table on page three of the
Closing Disclosure.
As an alternative, for transactions without a seller, and
where the creditor disclosed the alternative Calculating
Cash to Close table on page two of the Loan Estimate,
creditors need use the alternative Calculating Cash to Close
table on the Closing Disclosure.
Page Two: Closing Cost Details

Under the master heading "Closing Costs Details" with
columns stating whether the charge is borrower-paid at or
before closing, seller-paid at or before closing, or paid by
others, all loan costs associated with the transaction are
listed in a table under the heading "Loan Costs." The Loan
Costs section is broken down into: (A) Origination Charges;
(B) Services Borrower Did Not Shop For; (C) Services
Borrower Did Shop For; and (D) Total Loan Costs.
Additionally, other costs are required to be disclosed in the
table labeled "Other Costs." The Other Costs section is
broken down into: (E) Taxes and Other Government Fees;
(F) Prepaids; (G) Initial Escrow Payment at Closing; (H)
Other; (I) Total Other Costs; and (J) Total Closing Costs.
These sections are generally completed in a manner similar
to the Loan Estimate, except as outlined below.
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Services and costs disclosed under the Closing Costs Details
are labeled using terminology that describes the item being
disclosed that is consistent with the descriptions or
prescribed labels on the Loan Estimate. The creditor must
list the items on the Closing Disclosure in the same
sequential order as on the Loan Estimate.

Page Three: Calculating Cash to Close Standard Table,
Calculating Cash to Close Alternative Table, Payoffs
and Payments, and Summaries of Transactions

Items that were disclosed in the Loan Estimate under
"Services Borrower Can Shop For" are disclosed under
"Services Borrower Did Not Shop For" on the Closing
Disclosure if the consumer was provided a written list of
settlement service providers to shop from and the consumer
selected a settlement service provider contained on that
written list. Even if the costs move between these two
sections, the creditor must list the costs in alphabetical order
in each subheading category.

The total amount of cash that must be provided by the
consumer at consummation is disclosed in the Calculating
Cash to Close section on page three of the Closing
Disclosure. The information within the table is compared to
similar information within the Loan Estimate and is meant
for the consumer to compare what charges changed from
the Loan Estimate. The table is completed with amounts
from both disclosures and a series of YES or NO answers
to whether there is a difference in an amount from what
was disclosed on the Loan Estimate. In the event of an
increase or decrease in costs, certain words within the
narrative text of the disclosure need be included as outlined
in the regulation.

With respect to the disclosure of taxes under the Other Costs
section, taxes should be allocated in the applicable columns
as borrower-paid at or before closing, seller-paid at or
before closing, or paid by others, as provided by state or
local law, the terms of the legal obligation, or the real estate
contract. For example, as Wisconsin law requires the seller
to pay the transfer tax, the charge should appear in the seller
column. However, if the parties decided that the borrower
will pay the transfer tax, the charge need appear in the
borrower's column instead according to the agreement
between the buyer and seller.
Creditors are to disclose within the section labeled
"Prepaids" the amounts to be paid by the consumer in
advance of the first payment as provided in the Loan
Estimate, except the prepaid amount is disclosed as a
negative number if the calculation of prepaid interest results
in a negative number. If interest is not collected for a
portion of a month or other period between closing and the
date from which interest will be collected with the first
monthly payment, disclose $0.
The creditor is to itemize the amounts that the consumer is
required to place into an escrow account at closing in the
section labeled, "Initial Escrow Payment at Closing". The
section must also include a relevant label and the number of
months' worth of escrow payments collected at closing. The
applicable aggregate adjustment under existing RESP A
escrow rules must also be disclosed, labeled "Aggregate
Adjustment".
The bottom of page two of the Closing Disclosure includes
sections which reflect the sums of several sections of the
disclosure as indicated in the form. The Total Other Costs
section is the sum of the costs disclosed as borrower-paid.
The Other Costs Subtotals is the sum of subtotals of
sections E, F, G and H within the Other Costs section that
are borrower-paid at or before closing. Creditors are not to
include costs that are designated seller-paid at or before
closing or paid by others in this section (Section I); include
those costs under the Total Closing Costs (Section J) at the
bottom of the page.

"Calculating Cash to Close" Standard and Alternative
Tables

As previously mentioned, for transactions that do not
involve a seller, and where the creditor disclosed the
alternative Calculating Cash to Close table on the Loan
Estimate, the creditor must also use the alternative table in
lieu of the standard table on the Closing Disclosure. Similar
to the standard table, the alternative table provides a
comparison of costs from the Loan Estimate and the
Closing Disclosure and will include: amounts; a series of
YES or NO answers to whether there is a difference in an
amount from what was disclosed on the Loan Estimate; and
applicable narrative text from the regulation.

Payoffs and Payments
For transactions that do not have a seller, and when the
creditor uses the alternative Calculating Cash to Close
table, several modifications need be made to the standard
Closing Disclosure. The creditor is to remove the seller
information from the Transaction Information on page one
and remove the Seller-paid column from the Closing Costs
Detail table on page three.
The creditor is also to add a new table labeled "Payoff and
Payment" and itemize the amounts of payments made at
closing to other parties from the credit extended to the
consumer or funds provided by the consumer in connection
with the loan, including: designee of the consumer; the
payee and a description of the purpose of such
disbursements under the subheading, "To"; and the total
amount of such payments. The Summaries of Transaction
table for the borrower's transaction and seller's transaction
may also be deleted.

Summaries of Transactions
Page three of the Closing Disclosure includes a section
labeled "Summaries of Transactions" which is broken
down into the borrower's and seller's transaction. The
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section includes a statement, Use this table to see a
summary of your transaction. For the Borrower's
Transaction section disclose: (1) an itemization of amounts
due from the borrower at closing, excluding items paid
outside of closing; (2) adjustments for taxes and
assessments paid by the seller in advance; (3) a description
and the amount of any additional items paid by the seller
prior to the closing that are due from the borrower at the
closing; (4) an itemization of items already paid by or on
behalf of the borrower; (5) a description and amount of any
other credit paid by or on behalf of the borrower not
otherwise disclosed, such as a gift; (6) adjustments for items
unpaid by the seller; (7) a description and amount of any
additional items which have not yet been paid and which
the consumer is expected to pay after the closing, but which
are attributed in part to a period of time prior to the real
estate closing, such as utilities used but not paid by the
seller; (8) a calculation of the borrower's transaction; and
(9) costs that are not paid from closing funds but that would
otherwise be disclosed in the borrower's table as being paid
outside of closing. Charges that are paid outside of the
closing funds should not be included in computing the
amounts disclosed in the sections labeled, "Total Due from
Borrower" and "Total Paid Already by or on Behalf of
Borrower at Closing".
The Seller's Transaction section of the Closing Disclosure
includes information carried over from the Borrower's
Transaction section of the form. The carried over
information includes the: (1) total amount due to the seller
at closing, other than those items paid outside of closing; (2)
adjustments of items paid by the seller in advance; (3)
amount due from the seller at closing; (4) adjustment for
items unpaid by the seller, if any; and ( 5) total of the
amount due from the seller at closing.
Additional pages may be attached to the Closing Disclosure
to add lines, as necessary, to accommodate the complete
listing of all the items required to be shown on the
Summaries of Transactions tables and for the purpose of
providing standard information used in real estate closings.
Page Four: Loan Disclosure, Escrow Account,
Adjustable Payment and Adjustable Interest Rate
Tables
Page four of the Closing Disclosure includes a number of
required disclosures that need be completed as it relates to
the particular loan transaction, including: assumption,
demand feature, late payment, negative amortization, partial
payments, and security interests.
Page four also includes a new escrow notice to indicate
whether the consumer is required to establish an escrow
account. If an escrow account is or will be established,
creditors are to check the box corresponding to the
statement that the loan will have an escrow and complete
information within the table regarding the amounts the
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consumer will be required to pay into escrow over the first
after consummation, during the first year after
consummation, the initial escrow payment, monthly escrow
payment.
If an escrow account will not be established, check the
applicable box stating if the consumer declined the escrow
account or if the creditor does not offer an escrow account.
If no escrow account is established, the creditor is still
required to disclose the estimated total amount the consumer
will pay for taxes, insurance and assessment during the first
year after consummation that are known by the creditor and
a statement that, without an escrow account, the consumer
must pay the identified costs, possibly in one or two large
payments.

At the bottom of page 4 under the section labeled,
"Additional Information About This Loan", disclose the
Adjustable Payment Table and/or Adjustable Rate Table
required to be disclosed in the Loan Estimate. The tables, if
applicable, must include the information required to be
disclosed in the Loan Estimate, as applicable, but the
creditor must use the information that is known at the time
the disclosure is required for the final disclosure.
Page Five: Loan Calculations, Other Disclosures and
Contact Information
Page five of the Closing Disclosure includes a section
labeled "Loan Calculations" which includes the: total
amount of payments expressed as a dollar amount; finance
charge, expressed as a dollar amount; amount financed
expressed as a dollar amount; annual percentage rate (APR);
and Total Interest Percentage (TIP), expressed as a
percentage.
The Other Disclosures section of the form includes
statements regarding: copies of appraisal; that the consumer
should refer to the loan document and security instrument
for information about nonpayment, default, acceleration and
prepayment rebates or penalties; liability after foreclosure;
refinance; and tax deduction. For the foreclosure disclosure,
in Wisconsin, creditors should check the box stating that
state law may protect the consumer from liability for the
unpaid balance. Wisconsin financial institutions should only
check the second box within the Liability after Foreclosure
section at the direction of the bank's own legal counsel.
The final page of the Closing Disclosure also includes a
five-column table with contact and license information for
each lender, mortgage broker, consumer's real estate broker,
seller's real estate broker, and settlement agent participating
in the transaction. Columns are left blank if no such person
is participating in the transaction.
At the creditor's option, a line for consumers to sign and
date the form may be included in the form with the
following disclosure: By signing, you are only confirming
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An extension of credit primarily for business,
commercial or agricultural purposes;



In subordinate position to a senior lien secured by the
same residential improved real estate or mobile home
for which the borrower has obtained flood insurance
coverage;



Secured by residential improved real estate or mobile
home that is part of a condominium, cooperative, or
other project development for which flood insurance
premiums and fees are paid by the condominium
association, cooperative, homeowner association, or
other applicable group as a common expense;

the lender, or servicer acting on its behalf, is required to
mail or deliver a written notice informing the borrower of
the requirement to escrow all premiums and fees for
required flood insurance, using language that is
substantially similar to model clauses for the escrow
requirement as found in Appendix A of the final rule. The
model clauses will be incorporated into the Notice of
Special Flood Hazards; the revised notice will be made
available by the Agencies for use after the January effective
date.
Notice regarding the escrow of flood insurance premiums
and fees is also required when a loan previously exempt
losses its exempt status.



A home equity line of credit (HELOC);

Option to Escrow



Nonperforming (specifically, a loan that is 90 or more
days past due and remains nonperforming until it is
permanently modified or until the entire amount past
due, including principal, accrued interest, and penalty
interest accrued as a result of past due status, is
collected or otherwise discharged in full) ; or



A term not longer than 12 months.

In addition to the notice regarding escrow outlined above,
lenders who are not exempt from the general escrow
requirements must offer and make available to existing
borrowers the option to escrow flood insurance premiums
and fees for non-exempt loans secured by residential
improved real estate or a mobile home that are outstanding
as of January 1, 2016. Notice of this option must be
provided to borrowers by June 30, 2016. Appendix B of the
final rule contains a model notice (Sample Clause for
Option to Escrow for Outstanding Loans), which may be
used for this purpose. Under the final rule, a lender, or
servicer acting on its behalf, may choose to provide the
option to escrow notice as a separate notice or add it to
another disclosure the lender or servicer provides the
borrower, such as a periodic statement.

When it is determined that an exception no longer applies,
the lender or servicer must require the escrow of flood
insurance premiums and fees as soon as reasonably
practicable. For example, when a lender makes a
determination that the subordinate lien exception no longer
applies because the lender has received notice that the
senior loan has been paid off or when it conducts the
required inquiry at a triggering event, the lender must begin
escrowing for flood insurance premiums and fees.
Additionally, if the amount of flood insurance purchased by
a condominium association, cooperative, homeowners
association, or other applicable group does not satisfy the
mandatory flood insurance purchase requirement, the
borrower would be required to obtain a supplemental policy
to cover the deficiency. In those instances, the Agencies
expect the lender or servicer to escrow the premiums and
fees for the supplemental flood insurance policy unless the
small lender exception applies.
Notice Regarding Escrow

Effective January 1, 2016, for any loan for which a lender
is required to escrow flood insurance premiums and fees,

Additionally, when lenders no longer qualify for the small
lender exception, the lender or servicer is required to offer
borrowers on existing loans the option to escrow. Lenders
that no longer qualify for the small lender exception must
provide the option to escrow flood insurance premiums and
fees for loans outstanding on July 1 of the first calendar
year in which the lender had a change in status. If a
previously exempt lender loses the exemption, the lender or
servicer must provide borrowers the option to escrow notice
by September 30 of the first calendar year during which the
lender had a change in status requiring it to escrow.
For example, assume a lender qualified for the small lender
exception when a loan is made on March 1, 2016. If the
lender no longer qualifies for the exception as of January 1,
2018, the lender would be required to escrow flood
insurance premiums and fees for loans made, increased,
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extended, or renewed on or after July 1, 2018. The lender
would also be required to provide notice to existing
borrowers, such as the borrower of the March 1, 2016, loan
of the option to escrow flood insurance premiums and fees.
The option to escrow notice must be provided to the
existing borrower by September 30, 2018.
Lenders must begin escrowing flood insurance premiums
and fees as soon as reasonably practicable after the lender
receives the borrower's request to escrow.

rules- the making, increasing, renewing or extending of a
loan. Additionally, if a lender or servicer subsequently
determines that a property has become subject to the
mandatory flood insurance purchase requirement, and, as a
result, the collateral is underinsured, the lender or servicer
is required to inform the borrower of the obligation to
increase flood insurance coverage. If the borrower fails to
increase the flood insurance coverage to the appropriate
amount, the lender or servicer must force place flood
insurance as required by the Agencies' flood rules.

Existing Escrow Requirements

Force Placed Insurance

The Agencies have existing rules which provide that if a
lender requires the escrow of taxes, insurance premiums,
fees or any other charges for a loan secured by residential
improved real estate or mobile home that is made,
increased, extended or renewed, the lender must also require
the escrow of all premiums and fees for any required flood
insurance. The Agencies note that the escrow provisions in
the Agencies' rules in effect on July 5, 2012, the day before
Biggert-Waters was enacted, remain in effect, and will be
enforced by the Agencies through December 31, 2015, the
day before the effective date of the escrow provisions under
the final rule, January 1, 2016. As a result, the exceptions
to the escrow requirements under the final rule are not
applicable until 2016 and lenders need comply with existing
escrow rules, where applicable, until such time.

Under current flood rules, if a lender, or servicer acting on
its behalf, determines at any time during the term of a loan
that required flood insurance is not in place, the lender or
servicer is required to send notice to the borrower that the
borrower should obtain flood insurance, at the borrower' s
expense, in an amount as required by flood rules, for the
remaining term of the loan. If the borrower fails to obtain
flood insurance within 45 days after notification, the lender
or servicer is required to purchase the required flood
insurance on the borrower's behalf, commonly referred to
as force-placed insurance.

Detached Residential Structure Exemption
HFIAA created an exemption to the general mandatory
flood insurance purchase requirement for any structure that
is part of any residential property but is detached from the
primary residential structure and does not serve as a
residence. The exemption was effective as of the enactment
ofHFIAA, March 21, 2014. The final rule incorporates the
exemption into the Agencies' flood rules.
The final rule, however, clarifies that "a structure that is part
of a residential property" is a structure used primarily for
personal, family or household purposes, and not used
primarily for agricultural, commercial, industrial or other
business purpose. The final rule also clarifies that a structure
is "detached" from the primary residential structure if it is
not joined by any structural connection to that structure.
Finally, the final rule clarifies that "serve as a residence" is
based upon the good faith determination of the lender that
the structure is intended for use or actually used as a
residence, which generally includes sleeping, bathroom, or
kitchen facilities. The clarifications are meant to assist
lenders in determining whether a particular residential
structure meets the detached residential structure exemption
when determining flood insurance coverage.
When a lender determines a detached structure is exempt
from flood insurance coverage under this exemption,
lenders are not required to monitor the status of a detached
structure following the initial determination. Lenders are,
however, required to re-examine the status of a detached
structure upon a qualifying triggering event under flood

The final rule incorporates into the Agencies' flood rules
amendments made by Biggert-Waters regarding how
lenders and servicers may force place flood insurance- in
particular, when a lender or servicer: (1) may begin to
charge the borrower for force-placed flood insurance; and
(2) must terminate force-placed flood insurance and refund
payments to the borrower.
The final rule clarifies that a lender or servicer can force
place flood insurance beginning on the day the borrower's
policy lapsed or did not provide sufficient coverage. The
lender or servicer is also able to charge the borrower for the
force-placed insurance. However, if the borrower obtains a
flood insurance policy that overlaps with the force-placed
policy, the lender or servicer must refund any premiums
and charges paid by the borrower for the overlap
period- as is required by Biggert-Waters.
Specifically, Biggert-Waters requires that within 30 days of
receipt of a confirmation of a borrower's existing flood
insurance coverage, the lender or servicer must notify the
insurance provider to terminate any insurance that was
purchased by the lender or servicer. The lender or servicer
must also refund to the borrower all premiums paid by the
borrower for any insurance purchased by the lender or
servicer for any period during which the borrower's flood
insurance coverage and the insurance purchased by the
lender or servicer were each in effect (overlap period), and
any related fees charged to the borrower. Confirmation of
the borrower's existing flood insurance coverage may be
received from either the borrower or a third party, such as
an insurance agent or insurer.
The Agencies provided the following example within the
preamble of the final rule to illustrate the requirements
associated with force placement of flood insurance:
August 2015  3
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(ii) Any credit transaction that is expressly intended to
finance the purchase of a motor vehicle when the
credit is secured by the vehicle being purchased;

(ii) An assignee of a person with respect to any
consumer credit extended.
A creditor is engaged in the business of extending
consumer credit if the creditor considered by itself and
together with its affiliates meets the transaction
standard for a " creditor" under Regulation Z with
respect to extensions of consumer credit to covered
borrowers.

(iii) Any credit transaction that is expressly intended to
finance the purchase of personal property when the
credit is secured by the property being purchased;

4.

(iv) Any credit transaction that is an exempt
transaction for the purposes of Regulation Z (other
than a transaction exempt under 12 CFR 1026.29)
or otherwise is not subject to disclosure
requirements under Regulation Z; and

8.

(v) Any credit transaction or account for credit for
which a creditor determines that a consumer is not
a covered borrower by using a method and by
complying with the recordkeeping requirement set
forth below.

"Dwelling" means a residential structure that contains
one to four units, whether or not the structure is
attached to real property. The term includes an
individual condominium unit, cooperative unit, mobile
home, and manufactured home.

9.

"Electronic fund transfer" has the same meaning as in
the regulation issued by the Bureau to implement the
Electronic Fund Transfer Act, as amended from time to
time (12 CFR part I 005).

"Covered borrower" means a consumer who, at the
time the consumer becomes obligated on a consumer
credit transaction or establishes an account for
consumer credit, is a covered member or a dependent
of a covered member. Covered member means a
member of the armed forces who is serving on:
(i) Active duty pursuant to title 10, title 14, or title 32,
United States Code, under a call or order that does
not specify a period of 30 days or fewer; or
(ii) Active Guard and Reserve duty, as that term is
defined in 10 U.S.C. 101(d)(6).

5.

"Covered borrower" does not mean a consumer who,
though being a covered borrower at the time he or she
became obligated on a consumer credit transaction or
established an account for consumer credit, no longer is
a covered member or a dependent of a covered
member.

6.

"Credit" means the right granted to a consumer by a
creditor to defer payment of debt or to incur debt and
defer its payment.

7.

Subject to the exceptions under (i), (vi), and (vii) of the
"Limitations" section of this article, "creditor" means a
person who is:
(i) Engaged in the business of extending consumer
credit; or

10. "Military annual percentage rate" is the cost of the
consumer credit expressed as an annual rate.
11. "Regulation Z" means any rules, or interpretations
thereof, issued by the Bureau to implement the Truth in
Lending Act, including any interpretation or approval
issued by an official or employee duly authorized by
the Bureau to issue such interpretations or approvals.
Words that are not defined in this part or Regulation Z,
or any interpretation thereof, have the meanings given
to them by State or Federal law.
12. "Short-term, small amount loan" means a closed-end
loan that is:
(i) Subject to and made in accordance with a Federal
law (other than 10 U.S.C. 987) that expressly limits
the rate of interest that a Federal credit union or an
insured depository institution may charge on an
extension of credit, provided that the limitation set
forth in that law is comparable to a limitation of an
annual percentage rate of interest of 36 percent;
and
(ii) Made in accordance with the requirements, terms,
and conditions of a rule, prescribed by the
appropriate Federal regulatory agency (or jointly
by such agencies), that implements the Federal law
described above, provided further that such law or
rule contains:
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(A) A fixed numerical limit on the maximum
maturity term, which term shall not exceed 9
months; and
(B) A fixed numerical limit on any application fee
that may be charged to a consumer who
applies for such closed-end loan.

Terms of Consumer Credit
A creditor who extends consumer credit to a covered
borrower may not require the covered borrower to pay an
MAPR for the credit with respect to such extension of
credit, except as:
(i) Agreed to under the terms of the credit agreement or
promissory note;
(ii) Authorized by applicable State or Federal law; and
(iii) Not specifically prohibited by this rule.
A creditor may not impose an MAPR greater than 36
percent in connection with an extension of consumer credit
that is closed-end credit or in any billing cycle for open-end
credit.
The charges for the MAPR shall include, as applicable to
the extension of consumer credit:
(i) Any credit insurance premium or fee, any charge for
single premium credit insurance, any fee for a debt
cancellation contract, or any fee for a debt suspension
agreement;
(ii) Any fee for a credit-related ancillary product sold in
connection with the credit transaction for closed-end
credit or an account for open-end credit; and
(iii) Except for a bona fide fee discussed below (other
than a periodic rate):
(A) Finance charges associated with the consumer
credit;
(B) Any application fee charged to a covered
borrower who applies for consumer credit, other
than an application fee charged by a Federal
credit union or an insured depository institution
when making a short-term, small amount loan,
provided that the application fee is charged to the
covered borrower not more than once in any
rolling 12-month period; and

(C) Any fee imposed for participation in any plan or
arrangement for consumer credit.
(iv) Any charge set forth as required above shall be
included in the calculation of the MAPR even if that

charge would be excluded from the finance charge
under Regulation Z.
For closed-end credit, the MAPR shall be calculated
following the rules for calculating and disclosing the
Annual Percentage Rate for credit transactions under
Regulation Z based on the above requirements.
For open-end credit, the MAPR shall be calculated
following the rules for calculating the effective annual
percentage rate for a billing cycle as set forth in § 1026.14
(c) and (d) of Regulation Z (as if a creditor must comply
with that section) based on the above requirements.
For consumer credit extended in a credit card account
under an open-end (not home-secured) consumer credit
plan, a bona fide fee , other than a periodic rate, is not a
charge required to be included in the MAPR pursuant to
item (i) above. The exclusion provided for any bona fide
fee applies only to the extent that the charge by the creditor
is a bona fide fee, and must be reasonable for that type of
fee.
The exclusion for bona fide fees does not apply to:
(i) Any credit insurance premium or fee, including any
charge for single premium credit insurance, any fee
for a debt cancellation contract, or any fee for a debt
suspension agreement; or
(ii) Any fee for a credit-related ancillary product sold in
connection with the credit transaction for closed-end
credit or an account for open-end credit.
To assess whether a bona fide fee is reasonable, the fee
must be compared to fees typically imposed by other
creditors for the same or a substantially similar product or
service. For example, when assessing a bona fide cash
advance fee, that fee must be compared to fees charged by
other creditors for transactions in which consumers receive
extensions of credit in the form of cash or its equivalent.
Conversely, when assessing a foreign transaction fee, that
fee may not be compared to a cash advance fee because the
foreign transaction fee involves the service of exchanging
the consumer's currency (e.g., a reserve currency) for the
local currency demanded by a merchant for a good or
service, and does not involve the provision of cash to the
consumer.
A bona fide fee is reasonable if the amount of the fee is less
than or equal to an average amount of a fee for the same or
a substantially similar product or service charged by 5 or
more creditors each of whose U.S. credit cards in force is at
least $3 billion in an outstanding balance ( or at least $3
billion in loans on U.S. credit card accounts initially
extended by the creditor) at any time during the 3-year
period preceding the time such average is computed.
A bona fide fee that is higher than an average amount, as
calculated above, also may be reasonable depending on
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other factors relating to the credit card account. A bona fide
fee charged by a creditor is not unreasonable solely because
other creditors do not charge a fee for the same or a
substantially similar product or service.
An amount of a bona fide fee for participation in a credit
card account may be reasonable if that amount reasonably
corresponds to the credit limit in effect or credit made
available when the fee is imposed, to the services offered
under the credit card account, or to other factors relating to
the credit card account. For example, even if other creditors
typically charge $100 per annum for participation in credit
card accounts, a $400 fee nevertheless may be reasonable if
(relative to other accounts carrying participation fees) the
credit made available to the covered borrower is
significantly higher or additional services or other benefits
are offered under that account.

borrower. As a reminder, under the final rule, "covered
borrower" does not include accounts established prior to a
customer serving on active duty or customers who
previously met the definition of covered borrower when the
account was established but no longer meet that definition.
The final rule provides that a creditor is permitted to apply
its own method, as the creditor may elect, to assess whether
a consumer is a covered borrower, and provides two
mechanisms for a creditor to unilaterally assess the status of
a consumer who applies for consumer credit in order to
make a legally conclusive determination that a consumer is
not a covered borrower. A general safe harbor is provided
whereby a creditor may conclusively determine whether
credit is offered or extended to a covered borrower by these
two methods:
1.

Department Database: To determine whether a
consumer is a covered borrower, a creditor may verify
the status of a consumer by using information relating
to that consumer, if any, obtained directly or indirectly
from the database maintained by the Department,
available at https://www.dmdc.osd.mil/mla/
welcome.xhtml. A search of the Department's database
requires the entry of the consumer's last name, date of
birth, and Social Security number.

2.

Consumer report from a nationwide consumer
reporting agency. To determine whether a consumer is
a covered borrower, a creditor may verify the status of
a consumer by using a statement, code, or similar
indicator describing that status, if any, contained in a
consumer report obtained from a consumer reporting
agency that compiles and maintains files on consumers
on a nationwide basis, or a reseller of such a consumer
report (as each of those terms is defined in the Fair
Credit Reporting Act (15 U.S.C. 1681a) and any
implementing regulation (12 CFR part 1022) ).

If a creditor imposes a fee as described in item (i) above and
imposes a finance charge to a covered borrower, the total
amount of the fee(s) and finance charge(s) shall be included
in the MAPR, and the imposition of any fee or finance
charge described in item (i) above shall not affect whether
another type of fee may be excluded as a bona fide fee.
If a creditor imposes any fee (other than a periodic rate or a
fee that must be included in the MAPR pursuant to item (i)
above that is not a bona fide fee and imposes a finance
charge to a covered borrower, the total amount of those
fees, including any bona fide fees, and other finance
charges shall be included in the MAPR.

The final rule provides the following examples:
(i) In a credit card account under an open-end (not
homesecured) consumer credit plan during a given
billing cycle, Creditor A imposes on a covered
borrower a fee for a debt cancellation product, a
finance charge, and a bona fide foreign transaction
fee that qualifies for the exclusion. Only the fee for
the debt cancellation product and the finance charge
must be included when calculating the MAPR.
(ii) In a credit card account under an open-end (not
home-secured) consumer credit plan during a given
billing cycle, Creditor B imposes on a covered
borrower a fee for a debt cancellation product, a
finance charge, a bona fide foreign transaction fee
that qualifies for the exclusion, and a bona fide, but
unreasonable cash advance fee. All of the feesincluding the foreign transaction fee that otherwise
would qualify- and the finance charge must be
included when calculating the MAPR.
Identification of Covered Borrower
A creditor must determine whether or not the applicant for
the types of credit previously described is a covered
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A creditor who makes a determination regarding the
status of a consumer by using one or both of the above
methods shall be deemed to be conclusive with respect
to that transaction or account involving consumer
credit between the creditor and that consumer, so long
as that creditor timely creates and thereafter maintains
a record of the information so obtained. A creditor may
make the covered borrower determination and keep the
record of that information obtained at that time, solely
at the time:
(i) A consumer initiates the transaction or 30 days
prior to that time;
(ii) A consumer applies to establish the account or 30
days prior to that time; or
(iii) The creditor develops or processes, with respect to
a consumer, a firm offer of credit that includes the
status of the consumer as a covered borrower, so
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long as the consumer responds to that offer not
later than 60 days after the time that the creditor
had provided that offer to the consumer. If the
consumer responds to the creditor's offer later than
60 days after the time that the creditor had
provided that offer to the consumer, then the
creditor may not rely upon its initial determination
in developing or processing that offer, and,
instead, may act on the consumer's response as if
the consumer is initiating the transaction or
applying to establish the account.

credit. A statement substantially similar to the following
statement may be used for the statement of MAPR:
" Federal law provides important protections to
members of the Armed Forces and their
dependents relating to extensions of consumer
credit. In general, the cost of consumer credit to
a member of the Armed Forces and his or her
dependent may not exceed an annual percentage
rate of 36 percent. This rate must include, as
applicable to the credit transaction or account:
The costs associated with credit insurance
premiums; fees for ancillary products sold in
connection with the credit transaction; any
application fee charged (other than certain
application fees for specified credit transactions
or accounts); and any participation fee charged
(other than certain participation fees for a credit
card account)."

Mandatory Loan Disclosures
With respect to any extension of consumer credit (including
any consumer credit originated or extended through the
internet) to a covered borrower, a creditor shall provide to
the covered borrower the following information before or at
the time the borrower becomes obligated on the transaction
or establishes an account for the consumer credit:
(i) A statement of the MAPR applicable to the extension
of consumer credit;
(ii) Any disclosure required by Regulation Z, which shall
be provided only in accordance with the requirements
of Regulation Z that apply to that disclosure; and

The creditor shall provide the information required by items
(i) and (iii) above both orally and in writing in a form the
covered borrower can keep. The creditor may satisfy the
oral disclosure requirement by providing the information to
the covered borrower in person or by a toll-free telephone
number. The toll-free telephone number must be included
on:
(i) A form the creditor directs the consumer to use to
apply for the transaction or account involving
consumer credit; or

(iii) A clear description of the payment obligation of the
covered borrower, as applicable. A payment schedule
(in the case of closed-end credit) or account opening
disclosure (in the case of open-end credit) satisfies
this requirement.
The information described in items (i) and (iii) above are not
required to be provided to a covered borrower more than
once for the transaction or the account established for
consumer credit with respect to that borrower.
If a transaction involves more than one creditor, then only
one of those creditors must provide the disclosures in
accordance with this section. The creditors may agree
among themselves which creditor may provide the
information described in paragraphs (i) and (iii) above.

A creditor may satisfy the requirement for a statement of the
MAPR by describing the charges the creditor may impose,
in accordance with this part and subject to the terms and
conditions of the agreement, relating to the consumer credit
to calculate the MAPR. The creditor is not required to
describe the MAPR as a numerical value or to describe the
total dollar amount of all charges in the MAPR that apply to
the extension of consumer credit. A creditor may include a
statement of the MAPR applicable to the consumer credit in
the agreement with the covered borrower involving the
consumer credit transaction. A creditor is not required to
include a statement of the MAPR applicable to an extension
of consumer credit in any advertisement relating to the

(ii) A written disclosure the creditor provides to the
covered borrower.
The refinancing or renewal of consumer credit requires new
disclosures under this section only when the transaction for
that credit would be considered a new transaction that
requires disclosures under Regulation Z.
Preemption
The final rule preempts any State or Federal law, rule or
regulation, including any State usury law, to the extent such
law, rule or regulation is inconsistent with this part, except
that any such law, rule or regulation is not preempted by
this part to the extent that it provides protection to a covered
borrower greater than those protections provided by 10
U.S.C. 987 and this part.
In addition a State may not:
1.

Authorize creditors to charge covered borrowers rates
of interest for any consumer credit or loans that are
higher than the legal limit for residents of the State, or

2.

Permit the violation or waiver of any State consumer
lending protection covering consumer credit that is for
the benefit of residents of the State on the basis of the
covered borrower's nonresident or military status,
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(C) If not otherwise prohibited by applicable law,
take a security interest in funds deposited after
the extension of credit in an account
established in connection with the consumer
credit transaction.

regardless of the covered borrower's domicile or
permanent home of record, provided that the protection
would otherwise apply to the covered borrower.

Limitations

(vi) The creditor uses the title of a vehicle as security for
the obligation involving the consumer credit,
provided however, that for the purposes of this
paragraph, the term "creditor" does not include a
person that is chartered or licensed under Federal or
State law as a bank, savings association, or credit
union.

It is unlawful for any creditor to extend consumer credit to a
covered borrower with respect to which:
(i) The creditor rolls over, renews, repays, refinances, or
consolidates any consumer credit extended to the
covered borrower by the same creditor with the
proceeds of other consumer credit extended by that
creditor to the same covered borrower. This
paragraph shall not apply to a transaction when the
same creditor extends consumer credit to a covered
borrower to refinance or renew an extension of credit
that was not covered by this paragraph because the
consumer was not a covered borrower at the time of
the original transaction. For the purposes of this
paragraph, the term "creditor" means a person
engaged in the business of extending consumer
credit subject to applicable law to engage in deferred
presentment transactions or similar payday loan
transactions (as described in the relevant law),
provided however, that the term does not include a
person that is chartered or licensed under Federal or
State law as a bank, savings association, or credit
umon.
(ii) The covered borrower is required to waive the
covered borrower's right to legal recourse under any
otherwise applicable provision of State or Federal
law, including any provision of the Service members
Civil Relief Act (50 U.S.C. App. 501 et seq.).
(iii) The creditor requires the covered borrower to submit
to arbitration or imposes other onerous legal notice
provisions in the case of a dispute.
(iv) The creditor demands unreasonable notice from the
covered borrower as a condition for legal action.
( v) The creditor uses a check or other method of access
to a deposit, savings, or other financial account
maintained by the covered borrower, except that, in
connection with a consumer credit transaction with
(b), the
an MAPR consistent with §232.4
creditor may:
(A) Require an electronic fund transfer to repay a
consumer credit transaction, unless otherwise
prohibited by law;

(vii)The creditor requires as a condition for the extension
of consumer credit that the covered borrower
establish an allotment to repay the obligation. For the
purposes of this paragraph only, the term "creditor"
shall not include a "military welfare society," as
defined in 10 U.S.C. 1033(b )(2), or a "service relief
society," as defined in 37 U.S.C. 1007(h)(4).
(viii)The covered borrower is prohibited from prepaying
the consumer credit or is charged a penalty fee for
prepaying.

Penalties and Remedies
A creditor who knowingly violates 10 U .S.C. 987 as
implemented by this final rule shall be fined as provided in
title 18, United States Code, or imprisoned for not more
than one year, or both.
The remedies and rights provided under 10 U.S.C. 987 as
implemented by this part are in addition to and do not
preclude any remedy otherwise available under State or
Federal law or regulation to the person claiming relief
under the statute, including any award for consequential
damages and punitive damages.
Any credit agreement, promissory note, or other contract
with a covered borrower that fails to comply with 10 U.S.C.
987 as implemented by this final rule or which contains one
or more provisions prohibited under 10 U.S.C. 987 as
implemented by this part is void from the inception of the
contract.
Notwithstanding section 2 of the Federal Arbitration Act 2,
or any other Federal or State law, rule, or regulation, no
agreement to arbitrate any dispute involving the extension
of consumer credit to a covered borrower pursuant to this
final rule shall be enforceable against any covered
borrower, or any person who was a covered borrower when
the agreement was made.

(B) Require direct deposit of the consumer's
salary as a condition of eligibility for
consumer credit, unless otherwise prohibited
by law; or

Conclusion
The final rule is effective October 1, 2015. Compliance is
required by October 3, 2016 and is extended to October 3,
9 U.S.C. 2
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insurance, and the seller is obligated to purchase owner's
title insurance, and the price of the lender's title insurance is
the simultaneous issue rate. This example also assumes that
the cost of the GAP coverage required to be paid by the
seller is disclosed as a separate line item on the Closing
Disclosure, as is permitted under Regulation Z section .37
(g)(4)-1.
Owner's title insurance policy full premium: $930
Lender's simultaneous issue premium: $300
Lender's title insurance policy full premium: $830
The actual total amount paid to the title company for the
policies is $1230. The borrower pays $300 (the
simultaneous issue premium) for lender's title insurance
and the seller pays $930 (owner's policy full premium) for
owner's title insurance. However, the amounts disclosed in
the Closing Cost Details section on the Closing Disclosure
need be as follows:
Title - Lender's Title Insurance (Borrower): $830 (This is
the lender's title insurance policy full premium.)
Title - Owner's Title Insurance (Seller): $400 (This is the
owner's title insurance policy full premium of$930, plus
lender's simultaneous issue premium of$300, minus
lender's title insurance policy full premium of$830.) The
disclosed total amount paid to the title company for the
policies is $1230.
As previously mentioned, when the integrated disclosure
rules are applied, the resulting Closing Cost Details
disclosures do not reflect the actual allocations of costs
between the seller and buyer at closing. By disclosing the
lender's title insurance premium paid by borrower as $830,
the Closing Disclosure reflects that the borrower has paid
$530 too much. And, by disclosing the owner's title
insurance premium paid by the seller as $400, the Closing
Disclosure reflects that the seller has paid $530 too little.
To correct the required disclosures so that they reflect the
actual amount owed by the parties, one option is to show
the $530 as a general Seller Credit. Another option is to
show a credit in the "Summaries of Transactions" section
on page 3 of the Closing Disclosure to borrower from seller
for $530 by reflecting $530 in "Other Credits" on the
Borrower' s Summary of Transaction, and $530 in Due from
Seller at Closing on Seller's Summary of Transaction.
Lastly, if the seller actually pays a reissue rate for the
owner's title insurance policy, which is $20% less than the

full owner's title insurance premium, that difference could
be disclosed as a credit from the title company to the seller
in the " Summaries of Transactions" section of the Closing
Disclosure.

Resources
Financial institutions should work with their own legal
counsel as well as with their loan documentation systems
vendors for further discussion of how the institution should
disclose costs associated with owner's title insurance on the
Closing Disclosure. The referenced May 2015 CFPB
presentation may be found at:
www.consumercomplianceoutlook.org/outlook-live/.

Wisconsin's New Child Support Lien in Favor
of Other State Process.
Notice 2015-11
As a result of the recent passage of Wisconsin's budget,
2015 Wisconsin Act 55, there is a new process in Wisconsin
for the handling of child support liens in favor of other
states.
Prior to Act 55, when a financial institution in Wisconsin
(Wisconsin institution) received a child support levy from
another jurisdiction, such as from another state or another
state's child support agency, the process was one in which
the Wisconsin institution would instruct the sender of the
non-Wisconsin child support levy to work with Wisconsin's
Department of Children and Families (DCF) regarding the
levy. Upon the sender contacting DCF about the child
support levy, DCF would issue a Notice of Lien in Favor of
Other State to the Wisconsin institution. Upon the receipt of
the Notice of Lien in Favor of Other State, the Wisconsin
institution would satisfy the levy in accordance with its
general levy procedures- including the determination of
whether the Department of Treasury's (Treasury' s) federal
garnishment of accounts containing federal benefit
payments rule applied to the particular situation. This article
does not cover the details of that Treasury rule.
The process outlined above has been the general process
used by Wisconsin institutions when a child support levy
was received from another jurisdiction because the
Wisconsin institution was not in the position to know
whether all due process requirements had been fulfilled or
whether the other state or other state's child support agency
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In making the determination, FDIC considers whether the
cost of the incentive package to the IDI is relatively small,
the fee is de minimis to the recipient, and payments are
capped in total amount or limited in frequency per
individual. If the referral involves employees of a
subsidiary or of an affiliate of the IDI, FDIC would also
consider whether the employee has ongoing involvement
with the deposit account after it is opened.
Exceptions to the Definition of Deposit Broker

E3: In regard to the exception for an "employee of an [IDI],
with respect to funds placed with the employing [IDI],"
does that exception apply to a contractor or a dual employee
(i.e. , a person employed jointly be an IDI and the IDI's
parent or affiliate)?
No. The statutory exception applies solely to an "employee"
who satisfies the following definition: "Employee" means
an employee: (1) who is employed exclusively by the IDI;
(2) whose compensation is primarily in the form of a salary;
(3) who does not share such employee's compensation with
a deposit broker; and (4) whose office space or place of
business is used exclusively for the benefit of the IDI which
employs such individual. The exception will not apply to a
contractor or dual employee because he/she will not be
"employed exclusively by the IDI", as set forth in the
statute. Therefore, the contractor or dual employee will be a
deposit broker if he/she facilitates the placement of deposits
at the IDI.
E4: Do situations exist when contractors and dual
employees are not considered to be deposit brokers?
Yes. FDIC does not believe that dual employees or
contractors should be classified as deposit brokers in all
situations. Although dual employees and contractors are not
"employees" of the IDI under the statute because they are
not "employed exclusively by the IDI," other exceptions
may apply or they may not be considered to be engaged in
the business of "placing deposits" or "facilitating the
placement of deposits."
Consider a broker-dealer affiliate of an IDI where
employees of the affiliate are also employees of the IDI.
The fundamental role of some employees of this affiliated
company may be to sell securities to clients, but they may
also recommend deposit products. If a client wishes to
invest in a deposit product, the dual employee refers the

client to the IDI employee or may open the account
personally. The broker-dealer affiliate is paid a fee, part of
which is paid to the dual employee as a sales commission
for opening the account and part of which is paid for the
employee's continual interaction with the client in order to
monitor account balance activity, address client inquiries
about rates, and provide information regarding additional
accounts or account services, such as wire services. The
ongoing fee is based on the balance of the account. In this
case, the dual employee would be considered to have
facilitated the placement of deposits, and the deposits would
be brokered.
On the other hand, dual employees who merely perform
back-office administrative work (and who are not involved
in facilitating the placement of deposits) would not qualify
as deposit brokers.
E9: Does the primary purpose exception apply to
companies that sell or distribute general purpose prepaid
cards?
No. Some companies operate general purpose prepaid card
programs, in which prepaid cards are sold to members of
the public at retail stores or other venues. After the funds
are collected from the cardholders, the funds may be placed
by the card company or other third party into a custodial
account at an IDI. The funds may be accessed by the
cardholders through the use of their cards.
The selling or distributing of general purpose prepaid cards,
accompanied by the placement of the cardholders' funds
into a deposit account, is not secondary or incidental to the
accomplishment of some other objective on the part of the
prepaid card company. The general purpose prepaid card
and the deposit account are inseparable, in that the card is a
device that provides access to the funds in the underlying
deposit account. Because of this relationship, prepaid card
companies are not covered by the primary purpose
exception. Therefore, prepaid card companies or other third
parties, in selling or distributing prepaid cards would
qualify as deposit brokers, with the result that the deposits
are classified as brokered deposits.
El2:How does FDIC treat federal or state agency funds
disbursed to beneficiaries of government programs through
debit cards or prepaid cards?
Federal and state agencies sometimes use debit cards or
prepaid cards to deliver funds to the beneficiaries of
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government programs. In some cases, the program is
structured so that each beneficiary will own a separate
deposit account at a particular IDI (with the account being
accessible by the beneficiary through the use of a debit
card). Other programs may be structured so that multiple
beneficiaries will own a commingled deposit account with
"per beneficiary" or "pass-through" deposit insurance
coverage (with the commingled account being accessible by
the beneficiaries through the use of prepaid cards). In these
scenarios, though the deposits will not belong to the
government but instead will belong to the beneficiaries, the
federal or state agency might be involved in choosing the
IDI or in opening the deposit account. In other words, the
agency might be "facilitating the placement of deposits" that
will belong to third parties (i.e. , the beneficiaries).
Assuming such facilitation , the agency will be a deposit
broker unless it is covered by one of the exceptions to the
definition of deposit broker.
The exception that might be applicable in this circumstance
is the primary purpose exception. FDIC would apply this
exception under the following circumstances:





The federal or state agency is mandated by law to
disburse the funds to the beneficiaries;
The federal or state agency is the sole source of funding
for the deposit accounts; and
The deposits owned by the beneficiaries do not produce
fees payable to the federal or state agency by the IDI.

Satisfaction of these requirements would indicate that the
primary purpose of the federal or state agency, in facilitating
the placement of the beneficiaries' deposits, is not to
provide the beneficiaries with a deposit-placement service
or to assist the IDI in expanding its deposit base. Rather,
satisfaction of these requirements would indicate that the
primary purpose of the federal or state agency is simply to
discharge the government's legal obligation to the
beneficiaries. Therefore, the federal or state agency would
be covered by the primary purpose exception with the result
that the deposits would not be classified as brokered
deposits.
Accepting Deposits

F5: If an IDI ceases to be well capitalized, for prompt
corrective action (PCA) purposes, how should an IDI treat
brokered deposit accounts that are not time deposits (such as
demand deposit accounts)?
If an IDI ceases to be well capitalized for PCA purposes, the
brokered deposit restrictions of Section 29 of the Federal
Deposit Insurance Act (FDI Act) will apply. Therefore, the
IDI should contact its primary federal regulator to establish
an appropriate supervisory plan for addressing how
brokered deposit accounts can comply with Section 29. In
determining a supervisory plan, the IDl's primary federal

regulator and FDIC will consider how brokered deposits
could impact the IDI's liquidity, bank operations, or other
factors. The goal of any supervisory plan regarding
brokered deposits would be to not disrupt an ID I's
operations as it attempts to improve its capital category.
If the IDI is adequately capitalized for PCA purposes, the
IDI may request a waiver from FDIC to accept brokered
deposits. Even when the IDI is undercapitalized for PCA
purposes, FDIC deals with each Section 29 brokered
deposit situation regarding accounts that are not time
deposits on a case-by-case basis.

Interest Rate Restrictions

G 1: What are the interest rate restrictions?
Under FDIC's regulation on interest rate restrictions, an
IDI that is not well capitalized generally may not offer
deposit rates more than 75 basis points above the "national
rate" for deposits of similar size and maturity. The
regulations define the national rate as a simple average of
rates paid by all IDis and branches for which data are
available. On a weekly basis, FDIC posts the national rates
and rate caps at the website provided within the FAQs.
If an IDI believes that the posted national rates do not
represent the actual rates in the IDI's local market area, the
IDI may seek a determination from FDIC that the IDI is
operating in a high-rate area. Assuming that FDIC makes
such a determination, the IDI may offer the prevailing
market rates instead of the national rates within the local
market area. In accepting deposits from outside the local
market area, however, the IDI must use the national rates.
Further, under Section 29 of the FDI Act, interest rate
restrictions may not be waived.

Conclusion

FDIC has issued revised guidance to promote consistency
by IDis in identifying, accepting and reporting brokered
deposits. This article should be read in connection with the
January 2015 WBA Compliance Journal article which
highlights select FAQs from the original guidance. The
January 2015 WBA Compliance Journal may be found
under the legal section of the WBA website:
www.wisbank.com.
FDIC seeks comment on the entire FAQ document and its
introductory letter which accompanies the FAQs. FDIC is
particularly interested in comments regarding the areas of
purposed updates or additions. Comments are due
December 28, 2015, and may be submitted directly to
FDIC at the address found within FDIC' s Financial
Institution Letter (FIL-51-2015): www.fdic.gov/news/
news/financial/2015 /fil 15051.pdf.
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Select Provisions of the FAST Act Related to
Financial Institutions
Notice 2015-13
Earlier this month, the President signed the Fixing
America's Surface Transportation Act (FAST Act) into law.
Included in the Act are several provisions which provide
regulatory relief for financial institutions. The following is a
highlight of those items.

Annual Privacy Notice
Section 75001 of the FAST Act revises section 503 of the
Gramm-Leach-Bliley Act (GLBA) to provide an exception
to the requirement that financial institutions provide an
annual privacy notice to its consumers. A financial
institution is not required to provide an annual privacy
notice to consumers if that institution: (1) does not disclose
the customer's nonpublic personal information to
nonaffiliated third parties other than as permitted under
Regulation P sections 1016.13, 1016.14, and 1016.15; and
(2) has not changed its policies and practices with regar_d _to
disclosing nonpublic personal information from the pohc1es
and practices that were disclosed in the most recent
disclosures sent to consumers in accordance with the
requirements ofGLBA, as implemented by Regulation P.
The Bureau of Consumer Financial Protection (CFPB) need
issue a rule to revise Regulation P to reflect the changes;
however as the revisions were made to GLBA itself, the
revision; made by the FAST Act became effective upon its
enactment.

Smaller Institutions Qualifying/or 18-Month Exam Cycle
Section 83001 of the FAST Act revises section 10(d) of the
Federal Deposit Insurance Act (FDI Act) to amend the_
frequency of full-scope, on-site examinations for certam
small institutions. Generally, the FDI Act requ1res the
appropriate federal banking agency to con?uct a full-s~ope,
on-site examination of each insured depository mstltut10n
each 12-month period; currently the 12-month period is
extended to each 18-months for certain small institutions
that meet the total assets thresholds and other requirements
outlined in FDI Act section 10(d)( 4). The FAST Act revises
the section 10(d)(4) total assets thresholds.
Currently to receive an 18-month full-scope, on-site
examination schedule rather than a 12-month schedule, the
insured depository institution must: (1) have total assets of
Jess than $500 million; (2) be well capitalized; (3) when
most recently examined, be found to be well managed, and
its composite condition was found to be: (a) outstanding; or
(b) outstanding or good, if the institution has total as_sets of
not more than $100 million; (4) currently not be subject to a
formal enforcement proceeding or order by the Federal
Deposit Insurance Corporation (FDIC) or appropriate
federal banking agency; and (5) not have been acquired
during the 12-month period in which a full-scope, on-site
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examination would be required but for the 18-month
exception.
As mentioned above, the FAST Act revises the FDI Act
section to: increase the amount outlined in (1) above, from
$500 million to $1 billion; and increase the amount outlined
above in (3)(b) from $100 million to $200 million.
Financial institutions must wait for the federal banking
agencies to revise their examination rules before institutions
can take advantage of the revised examination schedule.

Small Company Simple SEC Registration
Section 84001 of the FAST Act provides that no later than
45 days after the date of enactment, the Securities and
Exchange Commission (SEC) must revise its Form S-1 so
as to permit a small reporting company to incorporate by
reference in a registration statement filed on the S-1 any
documents the company files with SEC after the effective
date of the registration statement. The term "small reporting
company" is a defined term under section 230.405 of the
Securities Act of 1933; the FAST Act revisions are aimed
to reduce the registration burden on small reporting
companies.

Holding Company Registration Threshold Equalization
Section 85001 of the FAST Act has revised the Securities
Exchange Act of 1934 with regard to the registration
threshold for savings and loan holding companies (SLHCs).
In 2012, Titles V and VI of the Jumpstart Our Business
Startups Act (JOBS Act) amended the Securities Exchange
Act to revise the SEC registration and deregistration
thresholds for banks and bank holding companies (BHCs).
Generally, under the JOBS Act amendments, banks and
BHCs are not required to register with SEC until they had
more than $10 million in total assets and a class of equity
securities held by 2,000 or more persons. Banks and BHCs
may elect to deregister when they have less than 1,20_0_
persons that hold a class of equity securities. The rev1s10ns
made by the FAST Act now permit SLHCs to have the
same revised SEC registration and deregistration thresholds
as were made available for banks and BHCs under the
JOBS Act. Section 85001 appears to have been made
effective upon the signing of the FAST Act; however,
SLHCs should work closely with counsel regarding the
revised registration thresholds; SLHCs should await SEC
guidance before deregistering with SEC under the revised
threshold.

Treatment of Debt or Equity Instruments of Smaller
institutions
Section 87001 of the FAST Act has made revisions to
section 17 l(b )(4)(C) of the Financial Stability Act as it
relates to the effective dates and phase-in periods for debt
or equity instruments of small institutions under the _feder~l
banking agencies' minimum capital rules. The rev1s10n will
likely impact interest in collateralized debt obligations
backed by trust preferred securities (TruPS CDOs).
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Generally, a depository institution holding company with
total consolidated assets ofless than $15 billion as of
December 31 , 2009, or now March 31, 2010, is not required
to make any "capital deductions" for debt or equity
instruments issued before May 19, 2010. Section 87001 of
the FAST Act has added the March 31, 2010 date. The term
"depository institution holding company" means a BHC or
SLHC that is organized in the United States, including any
BHC or SLHC that is owned or controlled by a foreign
organization, but does not include the foreign organization.
The revision should provide expanded TruPS CDO relief to
depository institution holding companies. Financial
institutions should work closely with their counsel and
accountant regarding revised capital rule requirements.

Helping Expand Lending Practices in Rural Communities
Title LXXXIX of the FAST Act, referred to as Helping
Expand Lending Practices in Rural Communities Act of
2015 (HELP Rural Communities Act) revises CFPB's
mortgage rules.
Section 89002 of the FAST Act provides that not later than
90 days after the enactment of the Act, CFPB must establish
an application process under which a person who lives or
does business in a state may, with respect to any area
identified by the person in such state, apply to CFPB for
such area to be designated rural for purposes of CFPB 's
mortgage rules.
The FAST Act further provides that when evaluating an
application for an area to be designated rural under this
process, CFPB must take into consideration: (1) criteria used
by the Director of the Bureau of the Census for classifying
geographic areas as rural or urban; (2) criteria used by the
Director of the Office of Management and Budget to
designate counties as metropolitan or micropolitan, or
neither; (3) criteria used by the Secretary of Agriculture to
determine property eligible for rural development programs;
(4) the Department of Agriculture rural-urban commuting
area codes; (5) a written opinion provided by the state's
bank supervisor, as defined by section 3(r) of the FDI Act;
and (6) population density.

If, at any time prior to the submission of an application
under the new process, the area subject to review has been
designated as non-rural by any federal agency outlined
above using any of the criteria described above, CFPB is not
to consider such designation in its evaluation. There will be
a 60-day comment period for each application and a CFPB
decision on the application not later than 90 days after the
end of the comment period. There will also be a reapplication process. The application process will expire
December 4, 2017, two years after the enactment of the
FAST Act.
Section 89003 of the FAST Act amends two sections the
Truth in Lending Act (TILA) to remove the term
"predominately". Section 129C(b)(2)(E)(iv)(I) ofTILA
provides that a creditor who has assets of less than $2 billion

as of the end of the last calendar year, has made less than
2,000 first lien consumer mortgage loans, and operates
predominately in rural or underserved areas will be
permitted to continue to make balloon-loan qualified
mortgages after April 1, 2016. Section 129(D)(c)(I) of
TILA provides that a creditor who has assets of less than $2
billion as of the end of the last calendar year, has made less
than 2,000 first lien consumer mortgage loans, and who
operates predominately in rural or underserved areas is
exempt from the requirement to establish an escrow account
for certain consumer credit transactions. The FAST Act has
removed "predominately" from the criteria for a financial
institution to be considered a small creditor under the two
TILA sections. CFPB must issue a rule to revise Regulation
Z, which implements TILA, before the changes can be
implemented.

Conclusion
The FAST Act contains several provisions which provide
regulatory relief for financial institutions, including:
elimination of the requirement to deliver an annual privacy
notice in certain circumstances; expansion of which
institutions may qualify for an 18-month examination
schedule; easier SEC registration and deregistration of
SLHCs; burden reduction provisions for the treatment of
debt or equity instruments of smaller institutions; a process
for designating an area "rural" for CFPB rule exemptions;
and the removal of the condition "predominately" for two
existing small-creditor exemptions as outlined above.
While some provisions are effective upon the enactment of
the FAST Act, others will require rulemaking by the
appropriate federal regulator to implement the revisions.
We will report on those actions in future WBA Compliance
Journals. The FAST Act may be found at: http://
www .gpo.gov/fdsys/pkg/BILLS- l l 4hr22enr/pdf/BILLSl l 4hr22enr.pdf.

Certain Actions Prohibited Against Financial
Institutions for Offers, Promises, Agreements,
or Commitments Not in Writing
Notice 2015-14
2015 Wisconsin Act 120 provides that no action may be
brought against a financial institution or its affiliates on or
in connection with an offer, promise, agreement, or
commitment of the financial institution or its affiliates
unless the offer, promise, agreement, or commitment: (1) is
in writing; (2) sets forth relevant terms and conditions; (3)
is signed with an authorized signature by the financial
institution or its affiliate; and (4) is delivered to the party
seeking to enforce the offer, promise, agreement, or
commitment.
Act 120 defines a "financial institution" to mean a: bank;
savings bank; savings and loan association; credit union
organization under the laws of Wisconsin, another state, or
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Limiting express representations to those written into
the sale contract
Negating express representations that a bank's
employees or realtors might have made before the sale
contract was signed
Negating implied representations that might exist at
law
Negating any legal duty that the bank might have to
make representations to a buyer (such as Chapter 709)
Transferring to the buyer the onus to inspect the
property, and to rely solely on its inspections in making
its decision about whether to proceed to closing.

But even a well-drafted AS-IS clause is not a panacea. A
bank remains liable for breach of any express representation
in the contract. A court could also hold a bank liable for an
implied misrepresentation: failing to disclose a particularly
egregious problem that is known to the bank, material to the
transaction, and not readily discernable to the buyer. Both
of these factors played a role in the Fricano case.
AS IS Didn't Work in Fricano
The bank in Fricano acquired a residence in foreclosure
that had suffered from severe flooding: the water bill
showed almost 250,000 gallons of water had been spilled
from burst pipes. Ceilings throughout the home had fallen
in. The bank hired contractors to rebuild the residence to
make it presentable, but the extent of the water incursion
was so extensive that mold problems had already
developed. There was evidence that the bank knew that the
steps taken to remediate the mold were insufficient. But the
bank proceeded to list the property for sale.
There was great interest from the public and multiple offers
to purchase. Fricano was the successful bidder. She sent an
offer to purchase to the bank. The bank accepted her offer,
subject to an addendum to the contract prepared by the
bank. The addendum contained a well-drafted AS-IS
clause-an elaborate clause indeed, which ticked off all of
the points outlined above and then some; a clause that
practically screamed "Buyer Beware!" But the addendum
also contained a statement that the bank had acquired the
property by foreclosure and consequently had "little or no
direct knowledge about the condition of the Property."
Fricano signed the addendum.
The bank's little or no direct knowledge statement was
demonstrably false; it knew that water damage to the

property was severe, that mold was likely, and that its mold
remediation efforts to date were probably insufficient. The
jury awarded damages to the buyer for three reasons. First,
an AS IS clause does not relieve a seller from a duty to
disclose a material adverse fact. Second, the buyer relied on
the bank's statement that it had no knowledge about the
condition of the property. Third the bank's little or no direct
knowledge statement was placed before one or more
members of the public, thereby making it deceptive
advertising under Section 100.18.
On appeal, the bank argued that the AS IS clause expressly
disclaimed any representation or warranty with respect to
mold claims. In other words, the bank disclaimed the very
claim that Fricano was making! The court of appeals,
however, held that the bank's little or no direct knowledge
statement was untrue, and an AS IS clause does not protect
the bank from false representations. In other words, had the
bank not made that statement, the AS IS clause would have
been effective.
However, the express representation in this case- little or
no direct knowledge- does not seem like a representation at
all. Recall that a representation is a statement made to
induce a party to enter into a contract. Had the bank
represented that it "had no knowledge of flooding or mold,"
a disclaimer would be clearly ineffective. But to say it had
little or no direct knowledge of the condition of the property
signals "Buyer Beware" rather than "Don't Worry." The
statement is more like a disclaimer than a representation.
Moreover, every false statement is a misrepresentation, but
not every misrepresentation results in liability. A buyer has
to reasonably rely upon the misrepresented fact. Consider
the statement "the roof of this house has never leaked while
we have lived here." If there's no visible evidence to the
contrary, reliance is reasonable. But if there is a gaping hole
in the roof and water stains across the ceilings and walls,
then the buyer's reliance on the statement that contradicts
the clear facts becomes unreasonable.
In Fricano, there was clear evidence of mold in the home at
the time the buyer inspected the property. The addendum
that the bank required her to sign expressly disclosed the
possibility of mold, and required her to waive claims against
the bank in connection with "any known or unknown
conditions of the Property, including ... the existence of
toxic mold." These facts make Fricano's reliance seem
unreasonable. Nevertheless, despite the court's focus on the
alleged false statement made by the bank, the trigger for
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