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Read “Special Focus” for an article on Wisconsin’s lending limits applicable to derivatives. Next, check “Regulatory Spotlight” 
for numerous mortgage reform final rules. Finally, turn to “Compliance Notes” for items on the backup withholding rate for 
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Dodd-Frank Requires DFI Interpretation of 

Wisconsin Bank Lending Limit Laws 

Applicable to Derivatives 
 

Notice No. 2013-1 
 

Effective January 21, 2013, Section 611 of the Dodd-Frank 
Act (DFA) permits an insured state bank to engage in a 
derivative transaction only if the law with respect to lending 
limits of the state in which the state bank is chartered takes 
into consideration the bank’s credit exposures in derivative 
transactions. Without any further action on the part of the 
state, state banks in Wisconsin would likely be prohibited 
from engaging in derivative transactions beginning January 
21, 2013. 
 

In response to this DFA requirement, DFI Division of 
Banking issued Banking Letter #49 dated January 11, 2013, 
to all state banks chartered in Wisconsin. DFI Division of 
Banking determined in Banking Letter #49 that Wisconsin’s 
lending limit statutes, sections 214.54 for state savings 
banks and 221.0320 for state commercial banks, are broad 
enough to include derivative transactions, subject to the 
state’s lending limit laws. According to Banking Letter #49, 
“the potential future credit exposure arising from a 
derivative transaction shall be determined for legal lending 
purposes.” As a result of Banking Letter #49, beginning on 
January 21, 2013, state savings banks and state commercial 
banks are required to apply the state’s lending limit laws to 
the bank’s credit exposures in derivative transactions. 
 

Section 610 of DFA imposes similar requirements on 
national banks. The OCC has issued a proposed 
interpretation to require that loans and extensions of credit 
by national banks include credit exposures arising from 
derivative transactions, repurchase agreements, reverse 
repurchase agreements, securities lending transactions and 
securities borrowing transactions. The OCC has deferred the 
effective date of its interpretation for national banks to July 
1, 2013. State banks, however, must comply with the 
requirements under Section 611 of DFA and Banking Letter 
#49 beginning January 21, 2013. 
 

Banking Letter #49 defines a “derivative transaction” to 
include “any transaction that is a contract, agreement, swap, 
warrant, note, or option that is based, in whole or in part, on 
the value of any interest in, or any quantitative measure or 
the occurrence of any event relating to, one or more 
commodities, securities, currencies, interest or other rates, 
indices or other assets.” As bankers are aware, derivatives 
are often used as risk-shifting devices. For example, to 
mitigate risk that occurs from ordinary lending transactions, 
banks typically use derivatives known as “interest rate 
swaps” which are an exchange of interest payments on a 
specified amount. In a low interest rate environment, 
borrowers may desire fixed rate loans. Banks, however, may 
prefer making floating rate loans to better match the 
inevitable changes in interest rates they pay for deposits and 
wholesale borrowings that serve as the funding source for 
customer loans. To allow the borrower to pay a fixed rate, 
the bank may enter into an interest rate swap with a 
counterparty and swap its fixed rate loan payment stream 
for a floating rate payment stream based on an identical 
principal amount, as a hedge to better control fluctuations in 
its borrowing costs. 
 

Banking Letter #49 requires state banks beginning January 
21, 2013, to make determinations at the inception of the 
transaction of the potential credit exposure from the 
derivative transaction in a manner similar to that to be 
required for national banks. Banking Letter #49 states that 
beginning January 21, 2013, the Division of Banking will 
consider the credit exposure of derivative transactions when 
computing lending limits under Wisconsin law. The 
Division of Banking has confirmed in writing that Banking 
Letter #49 will apply only to new derivative transactions 
entered into on or after January 21, 2013, and not to 
derivative transactions already on the books of state banks. 
 

The potential future credit exposure for a state bank arising 
from a derivative transaction is to be determined for legal 
lending limit purposes and calculated using a method called 
the Remaining Maturity Method specified in Banking Letter 
#49. The credit exposure for a state bank arising from a 
derivative transaction under the Remaining Maturity 
Method shall equal the greater of zero or the sum of the 
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current mark-to-market value of the derivative transaction 
added to the product of (1) the notional amount of the 
transaction, (2) the remaining maturity in years of the 
transaction, and (3) a fixed multiplicative factor determined 
by reference to Table 1 set forth in Banking Letter #49. An 
example based on the Remaining Maturity Method is 
described in the following paragraph.  
 

With respect to derivatives, the mark-to-market value of a 
derivative transaction in the beginning is typically zero, but 
will change over time as the asset or index on which the 
contract is based fluctuates in value. The Remaining 
Maturity Method is intended to measure the credit exposure 
for a bank from time to time during the term of the 
derivative transaction. For example, if the bank enters into a 
5 year swap for a notional amount of $10 million and after 3 
years of the term of the transaction the current mark-to-
market value of the derivative transaction is $250,000 (the 
bank is owed this amount by the counterparty and therefore 
at risk should the counterparty fail), the future credit 
exposure for the bank would be $550,000. This calculation 
after 3 years of the term would be made as follows based on 
the formula described in the preceding paragraph and as set 
forth in Banking Letter #49: $250,000 (current market value 
after 3 years of the derivative transaction) plus ($10 million 
(notional amount) times 2 (remaining maturity of two years 
on the transaction) times 0.015 (the multiplicative factor set 
forth in Table 1 of Banking Letter #49)), which would equal 
$550,000 in this example (the future credit exposure of the 
bank).  
 

Notably, Banking Letter #49 does not address the situation 
where a state bank, subsequent to entering into a derivative 
transaction, exceeds the legal lending limit as a result of an 
increase in the mark-to-market value of the derivative 
transaction with the counterparty. We have asked DFI 
Division of Banking how it intends to handle such a 
situation and will inform WBA members of the DFI 
Division of Banking interpretation as soon as we receive it. 
Certainly, at a minimum, the bank should not enter into any 
additional derivative transactions or other credit transactions 
with that counterparty at any time the credit exposure in 
those transactions exceed in the aggregate the bank’s legal 
lending limit. 
 

We also asked DFI Division of Banking whether a state 
bank could off-set its credit exposure for a derivative 

transaction by pledged collateral. DFI responded by stating 
that the only exception from the state commercial bank 
lending limit under section 221.0320 for collateral is for a 
liability that is secured by not less than a like amount of 
direct obligations of the United States which will mature not 
more than 18 months after the date the liability to the bank 
was entered into. Otherwise, there is no reduction of the 
lending limit calculation based on pledged collateral under 
section 221.0320 for state banks. Note, however, that the 
legal lending limit for state savings banks under section 
214.54 may in some cases vary if secured by certain types 
of collateral. 
 

Banking Letter #49 and the approach it takes to interpreting 
Wisconsin law should permit DFI Division of Banking to 
address issues as they arise from time to time by a change to 
its interpretation rather than seek a legislative change to the 
statute each time an issue needs to be addressed. This is a 
complicated subject and further modifications to Banking 
Letter #49 should be expected, particularly given that the 
OCC has not yet finalized its interpretive guidance 
applicable to national banks regarding the comparable 
Section 610 of DFA.� 

WBA wishes to thank Atty. John Knight, Partner, 
Boardman and Clark llp, for providing this article. 
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Recent Amendments to Children’s Online 

Privacy Protection Rules  
 
Notice No. 2013-2 

 
Introduction 

 
When Congress passed the Children’s Online Privacy 
Protection Act of 1998 (COPPA), it mandated that the 
Federal Trade Commission (FTC) write implementing rules. 
These rules are often referred to as the “COPPA Rules”. 
The COPPA Rules apply to operators of websites or online 
services that are either directed to children under 13 or have 
actual knowledge that they are collecting “personal 
information” from children under 13. The COPPA Rules 
require operators to give detailed notice to parents and get 
their verifiable consent before collecting, using, or 
disclosing such personal information. The information they 
collect from children must be kept secure. The COPPA 
Rules also prohibit operators from conditioning children’s 
participation in activities on the collection of more personal 
information than is reasonably necessary for them to 
participate. In addition, it also contains a “safe harbor” 
provision that allows industry groups or others to seek FTC 
approval of self-regulatory guidelines. 
 
FTC recently issued a final rule which amends the COPPA 
Rules. The purpose of the final rule is to further strengthen 
privacy protections for children under 13 and give parents 
greater control over the personal information that websites 
and online services may collect from their children. The 
final rule was needed to stay current with changes in 
technology and changes in the way children use and access 
the Internet, including the increased use of social media and 
mobile devices like smart phones. Although promulgated by 
FTC, the COPPA Rules certainly may apply to financial 
institutions. And given that institutions are utilizing the 
Internet and various forms of social media with increasing 
frequency, it is important to be aware of the amendments to 
the COPPA Rules. The following is meant to provide a brief 

overview of certain key amendments to the COPPA Rules, 
and does not cover every aspect of the COPPA Rules. 
 
Definitions 

 
The final rule amended the definition of “operator” to make 
it clear that the rule covers a child-directed site or service 
that integrates outside services, such as plug-ins or 
advertising networks, that collect personal information from 
its visitors. This definition does not extend liability to 
platforms, such as Google Play or the App Store, when such 
platforms merely offer the public access to child-directed 
apps.  
 
The definition of “website or online service directed to 
children” was also amended to include plug-ins or 
advertising networks that have actual knowledge that they 
are collecting personal information through a child-directed 
website or online service. In addition, in contrast to sites 
and services whose primary target audience is children, and 
who must presume all users are children, sites and services 
that target children only as a secondary audience or to a 
lesser degree may differentiate among users, and will be 
required to provide notice and obtain parental consent only 
for those users who identify themselves as being younger 
than 13.  
 
In addition, the definition of “personal information” was 
modified to include geolocation information, as well as 
photos, videos, and audio files that contain a child’s image 
or voice, and “persistent identifiers”. A “persistent 
identifier” is some type of information that can be used to 
recognize users over time and across different websites or 
online services. Examples of these identifiers include, but 
are not limited to, a customer number held in a cookie, an IP 
address, a processor or device serial number, or a unique 
identifier. While the collection of a personal identifier is 
generally subject to parental notice and verifiable parental 
consent requirements, such requirements do not apply when 
an operator collects a persistent identifier for the sole 
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purpose of supporting the website or online service’s 
internal operations, such as contextual advertising, 
frequency capping, legal compliance, site analysis, and 
network communications. Without parental consent, such 
information may never be used or disclosed to contact a 
specific individual, including through behavioral 
advertising, to amass a profile on a specific individual, or 
for any other purpose. 
 
The final rule also amended the definition of “support for 
internal operations” to clarify that it does not include the 
collection of persistent identifiers used to track children 
over time and across site or services, or to amass a profile 
on an individual child user based on the collection of 
identifiers over time and across different websites in order 
to make decisions or draw insights about the child. In 
addition, the final rule now includes a process by which 
industry may seek formal approval of new activities to be 
added to this definition. 
 
Finally, the definition of  “collection” of personal 
information has been modified so that operators may allow 
children to participate in interactive communities without 
parental consent, so long as the operators take reasonable 
measures to delete all or virtually all children’s personal 
information before it is made public.  
 
Parental Notice 

 
The final rule streamlines and revises the parental notice 
provisions to help ensure that operators’ privacy policies, 
and the direct and online notices they must give parents 
before collecting children’s personal information, are 
concise and timely. 
 
With regard to direct notices, the final rule provides for a 
more effective “just in time” notice to parents about the 
operator’s information practices. Thus, in each of the 
various instances in which a direct notice is required, the 
final rule specifies the notice must contain: (1) certain 
information that operators must provide to parents regarding 
the items of personal information the operator has already 
obtained from the child (generally, the parent’s online 
contact information either alone or together with the child’s 
online contact information); (2) the purpose of the notice; 
(3) the action that the parent must take; and (4) what use, if 

any, the operator will make of the personal information 
collected. In addition, each direct notice must include a link 
to the operator’s online notice of information practices. 
 
With respect to the online notice requirement, the final rule 
removed the requirement to recite the operator’s 
information, collection, and disclosure practices, in favor of 
a simple statement providing the following: (1) what 
information the operator collects from children, including 
whether the website or online service enables a child to 
make personal information publicly available; (2) how the 
operator uses such information; and (3) the operator’s 
disclosure practices for such information. 
 
Parental Consent Methods 

 
The COPPA Rules require that to obtain verifiable parental 
consent, operators must do so by making reasonable efforts 
to obtain such consent, taking into account technology. In 
addition, any method of obtaining verifiable parental 
consent must be reasonably calculated in light of available 
technology to ensure the person providing consent is the 
parent’s child. The final rule adds new methods to the 
existing non-exclusive list of methods that operators can use 
to obtain verifiable parental consent. These new methods 
include: (1) electronic scans of signed parental consent 
forms; (2) video-conferencing; (3) use of government-
issued identification; and (4) alternative payment systems, 
such as debit cards and electronic payment systems, 
provided they meet certain criteria. 
 
FTC also notes that the final rule retains the “sliding-scale 
mechanism of parental consent,” otherwise known as “email 
plus,” as an acceptable consent method for operators that 
collect personal information only for internal use. Under 
this method, operators that collect children’s personal 
information for internal use only may obtain verifiable 
parental consent with an e-mail from the parent, as long as 
the operator confirms consent by sending a delayed email 
confirmation to the parent, or calling or sending a letter to 
the parent. 
 
In addition, FTC indicates that to encourage the 
development of new consent methods, the final rule 
establishes a voluntary 120-day notice and comment process 
so parties can seek approval of a particular consent method. 
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REGULATORY SPOTLIGHT 

Agencies Issue Final Rule on Appraisals for 

Higher-Priced Mortgage Loans.  
 
The Board of Governors of the Federal Reserve System 
(FRB), Bureau of Consumer Financial Protection (CFPB), 
Federal Deposit Insurance Corporation (FDIC), Federal 
Housing Finance Agency (FHFA), National Credit Union 
Administration (NCUA), and Office of the Comptroller of 
the Currency (OCC) (collectively, the Agencies) have 
issued a final rule to amend Regulation Z, which 
implements the Truth in Lending Act (TILA), and the 
official interpretation to the regulation. The revisions to 
Regulation Z implement a new provision requiring 
appraisals for “higher-risk mortgages” that were added to 
TILA by the Dodd-Frank Act. For mortgages with an 
annual percentage rate that exceeds the average prime offer 
rate by a specified percentage, the final rule requires 
creditors to obtain an appraisal or appraisals meeting certain 
specified standards, provide applicants with a notification 
regarding the use of the appraisals, and give applicants a 
copy of the written appraisals used. The final rule is 
effective 01/18/2014. Copies of the final rule may be 
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2013-02-13/pdf/2013-01809.pdf. Federal 
Register, Vol. 78, No. 30, 02/13/2013, 10367-10447. 
 

Agencies Seek Comment on Interagency 

Appraisal Complaint Form Information 

Collection.  
 
The Office of the Comptroller of the Currency (OCC), 
Federal Deposit Insurance Corporation (FDIC) and National 
Credit Union Administration (NCUA) (collectively the 
Agencies) are soliciting comments concerning their 
information collection titled, “Interagency Appraisal 
Complaint Form.” The Agencies developed the Interagency 
Appraisal Complaint Form for use by those who wish to file 
a formal, written complaint that an entity subject to the 
jurisdiction of one or more Agencies has failed to comply 
with the appraisal independence standards or USPAP. The 
Interagency Appraisal Complaint Form is designed to 
collect information necessary for one or more Agencies to 
take further action on a complaint from an appraiser, other 
individual, financial institution, or other entities. Each 
appropriate Agency will use the information to take further 
action on the complaint to the extent it relates to an issue 
within its jurisdiction. Comments are due 02/28/2013. 
Copies of the notice may be obtained from WBA or viewed 
at: http://www.gpo.gov/fdsys/pkg/FR-2013-01-29/pdf/2013-
01765.pdf. Federal Register, Vol. 78, No. 19, 01/29/2013, 
6174-6176. 
 

Operators participating in an FTC-approved safe-harbor 
program may use any consent method approved by the 
program.  
 
Confidentiality and Security Requirements 

 
The final rule also addresses confidentiality and security 
requirements. It requires operators to take reasonable 
measures to make sure that children’s personal information 
is released only to service providers and third parties that 
are capable of maintaining the confidentiality, security, and 
integrity of such information, and who assure that they will 
maintain the information in such a manner. It also requires 
operators to retain children’s personal information only as 
long as is reasonably necessary to fulfill the purpose for 
which the information was collected, and to take reasonable 
measures to protect against unauthorized access to, or use 
of, the information in connection with its deletion. 
 
Safe Harbors 

 
The COPPA Rules provide that operators who comply with 
an approved safe harbor program are deemed to be in 

compliance with COPPA. The final rule strengthens FTC’s 
oversight of approved self-regulatory safe harbor programs 
by requiring the programs to audit their members and report 
annually to FTC the aggregated results of those audits. 
 
Conclusion 

 
The COPPA Rules can certainly apply to financial 
institutions. As technological change and innovation 
continues to evolve and use of technology increases by 
persons of all ages, including children under age 13, 
financial institutions must remain vigilant in understanding 
how this impacts their information collection, use and 
disclosure practices and procedures with respect to children. 
This should include a thorough review of COPPA Rules, as 
amended by the final rule, and the re-evaluation of such 
practices and procedures in light of this review. The final 
rule is effective 07/01/2013, and the entire COPPA Rule, as 
amended by the final rule, may be found at: http://
www.gpo.gov/fdsys/pkg/FR-2013-01-17/pdf/2012-
31341.pdf. Federal Register, Vol. 78, No. 12, 01/17/2013, 
3972-4014.� 
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Please read the inserted letter from WBA regarding an exciting, upcoming change for WBA Compliance Journal. Next, turn to 
“Special Focus” for an article concerning unfair, deceptive and now abusive, acts or practices. Check “Regulatory Spotlight” 
for an item regarding CFPB’s preliminary list of rural and underserved counties, which will have bearing on several DFA 
mortgage reform regulations. Finally, read “Compliance Notes” for an IRS memorandum on the treatment of OREO carrying 
costs.� 

Unfair, Deceptive or Abusive Acts or Practices  
 
Notice No. 2013-3  

 
Introduction 

 
The topic of unfair, deceptive acts or practices (UDAP) has 
become an increasing concern for financial institutions of 
all sizes. This is particularly true given that, along with the 
existing UDAP standard under the Federal Trade 
Commission Act (FTC Act), institutions now face a new 
standard of unfair, deceptive or abusive acts or practices 
(UDAAP) under the Dodd-Frank Act (DFA).  
 
UDAP and UDAAP are similar in terms of the unfair and 
deceptive acts or practices standards; however, they are not 
identical. The most obvious difference is the addition of the 
new “abusive” standard due to the passage of DFA. This 
article, the first of what may become a series of articles,  
briefly outlines the factors which regulators consider when 
determining whether an act or practice is unfair or 
deceptive. Much of the information provided within this 
article originates from the March 2004 joint statement on 
UDAP referenced below. The article will also touch on the 
uncertainty created by DFA with the introduction of the new 
“abusive” standard. 
 
Background  

 
In March 2002, the Office of the Comptroller of the 
Currency (OCC) issued an advisory letter to inform national 
banks and their operating subsidiaries about what may 
constitute unfair or deceptive acts or practices under Section 
5 of the FTC Act. Then, in March 2004, the Board of 
Governors of the Federal Reserve System (FRB) and the 
Federal Deposit Insurance Corporation (FDIC) issued a 
joint statement to outline the standards for state-chartered 
institutions consistent with the 2002 standards adopted by 
OCC. The standards are to be used to determine when 

specific acts or practices by financial institutions are unfair 
or deceptive.  
 
Section 5(a) of the FTC Act prohibits “unfair or deceptive 
acts or practices in or affecting commerce,” and applies to 
all persons (including banks) engaged in commerce. OCC, 
FRB and FDIC have all affirmed their enforcement 
authority to take appropriate action when unfair or 
deceptive acts or practices are discovered.  
 
In 2010, DFA was signed into law. Sections 1031 and 1036 
of DFA (1) created a new standard—unfair, deceptive or 
abusive acts or practices and (2) provided rule writing 
authority to the Bureau of Consumer Financial Protection 
(CFPB) to interpret the new standard. The new standard is 
applicable to any person that engages in offering or 
providing a consumer financial product or service and any 
service provider.  
 
Standard for Determining What is Unfair or Deceptive  

 
As mentioned above, the FTC Act prohibits unfair or 
deceptive acts or practices. An act or practice may be found 
to be unfair where it “causes or is likely to cause substantial 
injury to consumers which is not reasonably avoidable by 
consumers themselves and not outweighed by 
countervailing benefits to consumers or to competition.” A 
representation, omission, or practice is deceptive if it is 
likely to mislead a consumer acting reasonably under the 
circumstances and is likely to affect a consumer’s conduct 
or decision regarding a product or service.  
 
The standards for unfairness and deception are independent 
of each other. While a specific act or practice may be both 
unfair and deceptive, an act or practice is prohibited by the 
FTC Act if it is either unfair or deceptive. Whether an act or 
practice is unfair or deceptive will in each instance depend 
upon a careful analysis of the facts and circumstances. In 
analyzing a particular act or practice, regulators will be 
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guided by the body of law and official interpretations for 
defining unfair or deceptive acts or practices developed by 
the Courts and the Federal Trade Commission (FTC). 
Regulators will also consider factually similar cases brought 
by FTC and other agencies to ensure that these standards are 
applied consistently. 
 
The standards, actions and practices outlined below apply to 
all products and services at every stage and to any activity. 
For example, they apply from a product’s development and 
launch, to its advertising and marketing campaigns, to 
disclosures, contracts, account billings and/or statements, to 
any type of servicing, mitigation and collection activities, 
and to any type of third-party service providers assisting 
with maintenance and management of the product.  
 
Unfair Acts or Practices 

 
Assessing whether an act or practice is unfair 

 
An act or practice is unfair whether it: (1) causes or is likely 
to cause substantial injury to consumers; (2) cannot be 
reasonably avoided by consumers; and (3) is not 
outweighed by countervailing benefits to consumers or to 
competition. Public policy may also be considered in the 
analysis of whether a particular act or practice is unfair. 
Each of these elements is discussed further below.  
 

• The act or practice must cause or be likely to cause 
substantial injury to consumers. 

 
To be unfair, an act or practice must cause or be likely to 
cause substantial injury to consumers. Substantial injury 
usually involves monetary harm. An act or practice that 
causes a small amount of harm to a large number of people 
may be deemed to cause substantial injury. An injury may 
be substantial if it raises a significant risk of concrete harm. 
Trivial or merely speculative harms are typically 
insufficient for a finding of substantial injury. Emotional 
impact and more subjective types of harm will not 
ordinarily make a practice unfair. 
 
 
 
 

• Consumers must not reasonably be able to avoid the 
injury. 

 
A practice is not considered unfair if consumers may 
reasonably avoid injury. Consumers cannot reasonably 
avoid injury from an act or practice if it interferes with their 
ability to effectively make decisions. Withholding material 
price information until after the consumer has committed to 
purchase the product or service would be an example of 
preventing a consumer from making an informed decision. 
A practice may also be unfair where consumers are subject 
to undue influence or are coerced into purchasing unwanted 
products or services.  
 

• The injury must not be outweighed by countervailing 
benefits to consumers or to competition. 

 
To be unfair, the act or practice must be injurious in its net 
effects—that is, the injury must not be outweighed by any 
offsetting consumer or competitive benefits that are also 
produced by the act or practice. Offsetting benefits may 
include lower prices or a wider availability of products and 
services.  
 
Costs that would be incurred for remedies or measures to 
prevent the injury are also taken into account in determining 
whether an act or practice is unfair. These costs may include 
the costs to the bank in taking preventative measures and 
the costs to society as a whole of any increased burden and 
similar matters. 
 

• Public policy may be considered. 

 
Public policy, as established by statute, regulation, or 
judicial decisions may be considered with all other evidence 
in determining whether an act or practice is unfair. For 
example, the fact that a particular lending practice violates a 
state law or a banking regulation may be considered as 
evidence in determining whether the act or practice is 
unfair. Conversely, the fact that a particular practice is 
affirmatively allowed by statute may be considered as 
evidence that the practice is not unfair. Public policy 
considerations by themselves, however, will not serve as the 
primary basis for determining that an act or practice is 
unfair. 
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Deceptive Acts and Practices 

 
Assessing whether an act or practice is deceptive  

 
A three-part test is used to determine whether a 
representation, omission, or practice is “deceptive.” First, 
the representation, omission, or practice must mislead or be 
likely to mislead the consumer. Second, the consumer’s 
interpretation of the representation, omission, or practice 
must be reasonable under the circumstances. Lastly, the 
misleading representation, omission, or practice must be 
material. Each of these elements is discussed below in 
greater detail. 
 

• There must be a representation, omission, or practice 
that misleads or is likely to mislead the consumer. 

 
An act or practice may be found to be deceptive if there is a 
representation, omission, or practice that misleads or is 
likely to mislead the consumer. Deception is not limited to 
situations in which a consumer has already been misled. 
Instead, an act or practice may be found to be deceptive if it 
is likely to mislead consumers. A representation may be in 
the form of express or implied claims or promises and may 
be written or oral. Omission of information may be 
deceptive if disclosure of the omitted information is 
necessary to prevent a consumer from being misled.  
 
In determining whether an individual statement, 
representation, or omission is misleading, the statement, 
representation, or omission will not be evaluated in 
isolation. The regulators will evaluate it in the context of the 
entire advertisement, transaction, or course of dealing to 
determine whether it constitutes deception. Acts or practices 
that have the potential to be deceptive include: (1) making 
misleading cost or price claims; (2) using bait-and-switch 
techniques; (3) offering to provide a product or service that 
is not in fact available; (4) omitting material limitations or 
conditions from an offer; (5) selling a product unfit for the 
purposes for which it is sold; and (6) failing to provide 
promised services.  
 

• The act or practice must be considered from the 
perspective of the reasonable consumer.  

 
In determining whether an act or practice is misleading, the 
consumer’s interpretation of or reaction to the 
representation, omission, or practice must be reasonable 
under the circumstances. The test is whether the consumer’s 
expectations or interpretations are reasonable in light of the 
claims made. When representations or marketing practices 
are targeted to a specific audience, such as the elderly or the 
financially unsophisticated, the standard is based upon the 
effects of the act or practice on a reasonable member of that 
group.  
 
If a representation conveys two or more meanings to 
reasonable consumers and one meaning is misleading, the 

representation may be deceptive. Moreover, a consumer’s 
interpretation or reaction may indicate that an act or practice 
is deceptive under the circumstances, even if the consumer’s 
interpretation is not shared by a majority of the consumers 
in the relevant class, so long as a significant minority of 
such consumers is misled.  
 
In evaluating whether a representation, omission or practice 
is deceptive, regulators will look at the entire advertisement, 
transaction, or course of dealing to determine how a 
reasonable consumer would respond. Written disclosures 
may be insufficient to correct a misleading statement or 
representation, particularly where the consumer is directed 
away from qualifying limitations in the text or is counseled 
that reading the disclosure is unnecessary. Likewise, oral 
disclosures or fine print may be insufficient to cure a 
misleading headline or prominent written representation.  
 

• The representation, omission, or practice must be 
material.  

 
A representation, omission or practice is material if it is 
likely to affect a consumer’s decision regarding a product or 
service. In general, information about costs, benefits, or 
restrictions on the use or availability of a product or service 
is material. When express claims are made with respect to a 
financial product or service, the claims will be presumed to 
be material. Similarly, the materiality of an implied claim 
will be presumed when it is demonstrated that the institution 
intended that the consumer draw certain conclusions based 
upon the claim.  
 
Claims made with the knowledge that they are false will 
also be presumed to be material. Omissions will be 
presumed to be material when the financial institution knew 
or should have known that the consumer needed the omitted 
information to evaluate the product or service.  
 
“Abusive” Under Dodd-Frank Act 

 
As mentioned above, DFA created two new sections of law 
which has resulted in a new “abusive” standard and gives 
CFPB the power to declare that an act or practice is abusive 
if it:  
 

• Materially interferes with the ability of a consumer to 

understand a term or condition of a consumer financial 
product or service; or 

 

• Takes unreasonable advantage of: 
 

♦ A lack of understanding on the part of the 
consumer of the material risks, costs, or conditions 
of the product or service; 
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♦ The inability of the consumer to protect the 

interests of the consumer in selecting or using a 
consumer financial product or service; or 

 

♦ The reasonable reliance by the consumer on a 
covered person to act in the interests of the 
consumer.  

 
Unfortunately, with the creation of this new standard, there 
is uncertainty of how regulators will interpret and regulate 
the new standard. As DFA gives CFPB rule writing 
authority to interpret the new standard, WBA believes the 
other prudential regulators are unwilling to provide even 
informal guidance to institutions on what may constitute an 
abusive act or practice. Having said that, the DFA provision 
is effective now even absent an implementing regulation. 
For that reason, financial institutions must be mindful of 
this new standard and may need to consult with their legal 
counsel about matters that could potentially be unfair, 
deceptive or abusive acts or practices.  
 
Relationship to Other Laws 

 
Acts or practices that are unfair or deceptive within the 
meaning of section 5 of the FTC Act (or the additional DFA 
abusive standard) may also violate other federal or state 
statutes. On the other hand, there may be circumstances in 
which an act or practice violates section 5 of the FTC Act 
even though the institution is in technical compliance with 
other applicable laws, such as consumer protection and fair 
lending laws. Financial institutions should be mindful of 
both possibilities. The following laws warrant particular 
attention in this regard: 
 

• Truth in Lending and Truth in Savings Acts 

 
Pursuant to the Truth in Lending Act (TILA), creditors must 
“clearly and conspicuously” disclose the costs and terms of 
credit. The Truth in Savings Act (TISA) requires depository 
institutions to provide interest and fee disclosures for 
deposit accounts so that consumers may compare deposit 
products. TISA also provides that advertisements shall not 
be misleading or inaccurate, and cannot misrepresent an 
institution’s deposit contract. An act or practice that does 
not comply with these provisions of TILA or TISA may 
also violate the FTC Act, and potentially the new DFA 
abusive standard. On the other hand, a transaction that is in 
technical compliance with TILA or TISA may nevertheless 
violate the FTC Act and new abusive standard. For 
example, consumers could be mislead by advertisements of 
“guaranteed” or “lifetime” interest rates when the 
depository institution intends to change the rates, whether or 
not the disclosures satisfy the technical requirements of 
TILA or TISA.  
 

• Equal Credit Opportunity and Fair Housing Acts 
 
The Equal Credit Opportunity Act (ECOA) prohibits 
discrimination in any aspect of a credit transaction against 

persons on the basis of race, color, religion, national origin, 
sex, martial status, age (provided the applicant has the 
capacity to contract), the fact that an applicant’s income 
derives from any public assistance program, and the fact 
that the applicant has in good faith exercised any right under 
the Consumer Credit Protection Act. Similarly, the Fair 
Housing Act (FHA) prohibits creditors involved in 
residential real estate transactions from discriminating 
against any person on the basis of race, color, religion, sex, 
handicap, familial status, or national origin. Unfair or 
deceptive practices that target or have a disparate impact on 
consumers who are members of these protected classes may 
violate ECOA, FHA, as well as the FTC Act and potentially 
the new DFA abusive standard.  
 

• Fair Debt Collection Practices Act 

 
The Fair Debt Collection Practices Act prohibits unfair, 
deceptive, and abusive practices related to the collection of 
consumer debts. Although the statute does not by its terms 
apply to financial institutions that collect their own debts, 
failure to adhere to the standards set by the act may support 
a claim of unfair or deceptive practices in violation of the 
FTC Act, or of abusive acts or practices under DFA. 
Moreover,  financial institutions that either affirmatively or 
through lack of oversight, permit a third-party debt collector 
acting on their behalf to engage in deception, harassment, or 
threats in the collection of monies due may be exposed to 
liability for approving or assisting in an unfair, deceptive or 
abusive act or practice.  
 
Resources 

 
OCC Advisory Letter 2002-3 Guidance on Unfair or 
Deceptive Acts or Practices: www.occ.gov/static/news-
issuances/memos-advisory-letters/2002/advisory-letter-
2002-3.pdf; FRB/FDIC Unfair or Deceptive Acts or 
Practices by State-Chartered Banks: 
www.federalreserve.gov/boarddocs/press/
bcreg/2004/20040311/attachment.pdf; 2013 FRB webinar 
regarding UDAP: www.philadelphiafed.org/bank-resources/
publications/consumer-compliance-outlook/outlook-live; 
and CFPB’s examination materials which has helpful 
examples to further illustrate what has been considered 
unfair and deceptive: http://files.consumerfinance.gov/
f/201210_cfpb_supervision-and-examination-manual-
v2.pdf.   
 
Conclusion 

 
Financial institutions should be aware of and take into 
consideration the components outlined above in review of 
their products and services. Financial institutions should 
also be aware of the new standard created by the DFA. The 
next article will address certain types of products and 
services that have been found to violate Section 5 of the 
FTC Act.� 
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Upcoming Compliance Requirements 
 
Notice No. 2013-4 

 
Earlier this year, the Bureau of Consumer Financial 
Protection (CFPB) finalized a flurry of Dodd-Frank Act 
(DFA) related rules. While many of those rules carry an 
effective date in January 2014, there are also rules with 
which institutions must comply on June 1, 2013. This 
article provides an overview of the rules that become 
effective June 1, including new escrow requirements for 
higher-priced mortgage loans, the prohibition of financing 
single premium credit insurance on dwelling-secured loans, 
and the prohibition of mandatory arbitration clauses in 
connection with dwelling-secured loans. In addition, the 
article briefly describes amendments to Article 9 of 
Wisconsin’s Uniform Commercial Code (UCC) which 
become effective July 1, 2013. 
 
Escrow Requirements 

 
CFPB has issued a final rule to amend Regulation Z, which 
implements the Truth in Lending Act (TILA), to create new 
requirements for escrow accounts established for higher-
priced mortgage loans (HPML). The new requirements 
apply to transactions for which the lender receives an 
application after June 1, 2013. Regulation Z defines an 
HPML as a closed-end consumer credit transaction secured 
by the consumer’s principal dwelling with an annual 
percentage rate (APR) that exceeds the average prime offer 
rate (APOR) for a comparable transaction as of the date the 
interest rate is set by: (1) 1.5 or more percentage points for a 
loan secured by a first lien; (2) 2.5 or more percentage 
points for a loan secured by a first lien with a principal 
obligation at consummation that exceeds the limit in effect 
as of the date the transaction’s interest rate is set for the 
maximum principal obligation eligible for purchase by 
Freddie Mac (a “jumbo loan”); or (3) 3.5 or more 
percentage points for a loan secured by a subordinate lien. 

Personal property that is the consumer’s principal dwelling, 
such as a trailer, boat, or manufactured home, is considered 
a “principal dwelling” for the purposes of Regulation Z. 
 
The final rule prohibits a creditor from extending an HPML 
secured by a first lien unless an escrow account is 
established before consummation for the payment of 
property taxes and premiums for mortgage-related insurance 
that is required by the creditor. The length of time the 
escrow account must be maintained has been increased to a 
minimum of five years after consummation of the loan. 
Premiums for mortgage-related insurance that is not 
required by the creditor, such as earthquake or credit life 
insurance, need not be escrowed, even if the consumer 
voluntarily obtains such insurance. Insurance premiums are 
also not required to be escrowed for loans secured by 
condominiums, planned unit developments, or other 
common interest communities in which participation in a 
governing association is required and the governing 
association obtains a master policy insuring all dwellings. 
 
Loan Type and Creditor Exceptions 
 
There are two types of exceptions from the escrow 
requirements: the loan type exception and the creditor 
exception.  
 
The loan type exception applies to a loan secured by shares 
in a cooperative, a loan to finance the initial construction of 
a dwelling, a temporary or bridge loan with a term of twelve 
months or less, and a reverse mortgage loan. If a creditor 
makes a construction-to-permanent loan that is classified as 
an HPML, the permanent phase of the loan would be subject 
to the escrow requirements. 
 
The creditor exception applies to creditors which meet four 
requirements. First, during the preceding calendar year the 
creditor must have extended more than 50% of its total 
“covered transactions” (consumer credit transactions that 



 

 

  

WBA COMPLIANCE JOURNAL is published by the Wisconsin Bankers Association, 4721 South Biltmore Lane, 
P.O. Box 8880, Madison, Wisconsin, 53708-8880. Copyright ©2013 Wisconsin Bankers Association. All rights  
reserved. Reproduction by any means of the entire contents or any portion of this publication without prior written 
permission is strictly prohibited. This publication is intended to provide accurate information in regard to the subject 
matter covered as of the date of publication; however, the information does not constitute legal advice. If legal  
advice or other expert assistance is required, the services of a competent and professional person should be sought. 
Senior Writers: Kristine Cleven, Heather MacKinnon and Jennifer Torbeck. Editor: Jodi Zieske Subscription Rates: 
$195/one year for members; $50 for section members. For subscription orders and inquiries, please contact the 
Wisconsin Bankers Association at the above address, by phone at 608/441-1200, by fax at 608/661-9381, or e-mail at 
wbalegal@wisbank.com. WBA COMPLIANCE JOURNAL can be seen on the Web at: www.wisbank.com. 

2 � April 2013 

WBA COMPLIANCE JOURNAL   

are secured by dwellings) secured by first liens on 
properties in counties that CFPB has designated as rural or 
underserved. Second, during the preceding calendar year, 
the creditor and its affiliates together must have originated 
500 or fewer covered transactions secured by a first lien. 
Third, as of the preceding calendar year, the creditor must 
have had total assets of less than $2 billion, a figure that will 
be adjusted annually for inflation. Fourth, neither the 
creditor nor its affiliates may maintain an escrow account 
for any transaction secured by real property or a dwelling 
that they currently service through at least the second 
installment date.  
 
There are two exceptions to the fourth prong, meaning that a 
creditor or its affiliates could maintain an escrow account 
and remain eligible for the creditor exception. First, escrow 
accounts that were established between April 1, 2010 and 
June 1, 2013 for HPMLs secured by a first lien for the 
purpose of complying with current HPML requirements are 
not counted. Creditors and their affiliates who continue to 
maintain escrow accounts established between April 1, 2010 
and June 1, 2013 will qualify for the exception so long as 
they do not establish new escrow accounts for transactions 
consummated on or after June 1, 2013. Second, an escrow 
account established after consummation of a loan as an 
accommodation for a distressed consumer to assist the 
consumer in avoiding default or foreclosure is not counted. 
 
Creditors may rely on a safe harbor list of counties 
published by the CFPB to determine whether a particular 
county is designated “rural” or “underserved” for a 
particular year. CFPB has published a preliminary list of 
counties and plans to publish an official list for 2013 when 
the recently proposed technical changes to the escrow rule 
are finalized, and in any event before the escrow 
requirements become effective.  
 
If a creditor that is eligible for the creditor exception makes 
an HPML secured by a first lien that will be acquired by a 
purchaser pursuant to a forward commitment, the loan is 
subject to the escrow requirements unless the purchaser is 
also eligible for the creditor exception or the loan type 
exception applies. 
 

Cancellation 
 
The final rule allows cancellation of an escrow account 
upon the earlier of termination of the loan (through 
repayment, refinancing, rescission or foreclosure, among 
other methods) or the consumer’s request. To terminate the 
escrow account at the consumer’s request, three conditions 
must be met: (1) the request must be made no earlier than 
five years after the loan is consummated; (2) the unpaid 
principal balance must be less than 80% of the original 
value of the property securing the loan, which is determined 
by the lesser of the sales price or appraisal value; and (3) the 
consumer must not be delinquent or in default on the loan. 
The lender is not required to, but may, cancel an escrow 
account upon receiving a borrower request that meets the 
above criteria. 
 
Evasion 
 
The final rule specifically prohibits structuring a transaction 
as an open-end credit plan to avoid the escrow 
requirements. 
 
Prohibition of Financing Single-Premium Credit 

Insurance 
 
DFA amended TILA to prohibit a creditor from financing 
any premiums or fees for credit insurance in connection 
with a closed-end consumer credit transaction secured by a 
dwelling or an extension of open-end consumer credit 
secured by a consumer’s principal dwelling. Within its loan 
originator compensation final rule, CFPB amended 
Regulation Z to implement this prohibition. For purposes of 
the prohibition, credit insurance means credit life, credit 
disability, credit unemployment, or credit property 
insurance, or any other accident, loss-of-income, life, or 
health insurance, or any payments directly or indirectly for 
any debt cancellation or suspension agreement or contract. 
The final rule provides that the list of types of credit 
insurance is preceded by the word “means” rather than 
“includes,” because the list in DFA seems to be exclusive. 
 
The prohibition does not apply to credit insurance for which 
premiums or fees are calculated and paid in full on a 
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monthly basis. It also does not apply to credit 
unemployment insurance for which: (1) the premiums are 
reasonable; (2) the creditor receives no direct or indirect 
compensation; and (3) the premiums are paid pursuant to a 
separate insurance contract and are not paid to the creditor’s 
affiliate. CFPB has declined to define what premiums are 
considered “reasonable” for credit unemployment 
insurance. The final rule clarifies that the prohibition cannot 
be evaded by charging a fixed monthly premium that does 
not decrease as the loan balance declines, or by adding the 
monthly charge to the loan balance.  
 
The prohibition does not apply to mortgage insurance, as it 
is distinguishable from credit insurance. Credit insurance 
generally protects and benefits the consumer by making the 
monthly payments while the consumer is unable. In 
contrast, mortgage insurance protects the creditor against 
loss in the event of default by the consumer or in other 
specified events.  
 
Prohibition of Mandatory Arbitration Clauses 

 
DFA amended TILA to prohibit a closed-end consumer 
credit transaction secured by a dwelling or an extension of 
open-end consumer credit secured by a consumer’s 
principal dwelling from containing terms requiring 
arbitration or another non-judicial procedure as the method 
for resolving disputes arising out of the transaction. CFPB’s 
loan originator compensation rule amends Regulation Z to 
implement this prohibition. In addition, the terms of the 
transaction cannot be applied or interpreted to bar a 
consumer from bringing a claim in court in connection with 
any alleged violation of federal law. The prohibition applies 
to the entire transaction, regardless of which document 
contains the terms. 
 
While the agreement may not require mandatory arbitration, 
the consumer and creditor may nonetheless agree, after a 
dispute arises, to use arbitration or another non-judicial 
procedure to resolve the dispute. The final rule specifies that 
the prohibition does not limit waivers of rights to a jury 
trial, deeds of trust providing for non-judicial foreclosure, 
non-judicial foreclosures, or settlement agreements. If the 
consumer and creditor agree to settle a dispute or claim, the 
settlement agreement can be applied or interpreted to waive 
the consumer’s right to bring that dispute or claim in court, 
even if it is a federal law claim. 
 
Amendments to Article 9 of the UCC 

 
Wisconsin has adopted the 2010 Amendments to Article 9 
of the UCC that were approved by the National Conference 
of Commissioners on Uniform State Laws. Among other 
things, the amendments clarify which documents may be 
safely relied on to ensure the debtor’s name is correctly 
listed on the UCC financing statement. The amendments 
become effective July 1, 2013.  
 

Under the amended law, if the debtor is an individual to 
whom the Wisconsin Department of Transportation (DOT) 
has issued an operator’s license or identification card that 
has not expired, the financing statement is sufficient if it 
provides the name of the individual as it appears on the 
operator’s license or identification card. The financing 
statement should list the name as it appears on the 
operator’s license or identification card even if 
typographical errors exist or the creditor is aware the debtor 
often uses another name. If the debtor is known by another 
name, the creditor may consider listing that name in the 
second “Debtor’s Name” box on the UCC financing 
statement. While no individual should hold two operator’s 
licenses issued in Wisconsin, in the event a debtor does hold 
two licenses, the creditor should use the name listed on the 
most recently issued license. If the debtor is an individual 
who does not hold an unexpired DOT-issued operator’s 
license or identification card, the creditor may provide the 
debtor’s surname and first personal name on the financing 
statement.  
 
Examiners may view a creditor’s retention of a debtor’s 
driver’s license or identification card within the loan file as 
a fair lending violation. For this reason, creditors that 
choose to retain a copy should consider retaining it within a 
master customer file or a processing file rather than the loan 
file. 
 
If the debtor is a registered organization, the financing 
statement should reflect the name printed on the 
organization’s public organic record, which is a publicly 
available record filed with the state to form the 
organization. Creditors should not rely on the name 
included in the state’s publicly searchable database or on a 
certificate of good standing issued by the state, as errors 
may have occurred when the name was entered into the 
database or printed on the certificate. The amendments also 
address how to identify the debtor when collateral is held in 
a trust or by an individual’s estate. 
 
When a debtor’s name changes, a financing statement that 
was properly filed prior to July 1, 2013 will remain effective 
for collateral in existence on the date of the name change, as 
well as for collateral acquired during the four month period 
after the name change. For a perfected security interest in 
collateral acquired after the four month period, the creditor 
must file an amendment providing the debtor’s new name 
within the four month period. A creditor may choose to 
request a copy of the debtor’s driver’s license on an annual 
basis to ensure the debtor’s name has not changed. A 
creditor may also choose to track a debtor’s driver’s license 
expiration date and request a copy of the debtor’s newly 
issued license to confirm the name listed on the new license 
matches the name listed on the creditor’s filed financing 
statement. 
 
Similarly, if a debtor changes location to another 
jurisdiction, a creditor must file a financing statement in the 
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REGULATORY SPOTLIGHT 

Agencies Issue Guidance on Leveraged 

Lending. 
 
The Office of the Comptroller of the Currency (OCC), 
Board of Governors of the Federal Reserve System (FRB), 
and Federal Deposit Insurance Corporation (FDIC) 
(collectively, the Agencies) have issued guidance on 
leveraged lending. The guidance outlines high-level 
principles related to safe-and-sound leveraged lending 
activities, including: (1) underwriting considerations; (2) 
assessing and documenting enterprise value; (3) risk 
management expectations for credits awaiting distribution; 
(4) stress-testing expectations; (5) pipeline portfolio 
management; and (6) risk management expectations for 
exposures held by the institution. The guidance applies to 
all financial institutions supervised by the Agencies that 
engage in leveraged lending activities. The number of 
community banks with substantial involvement in leveraged 
lending is small; therefore, the Agencies generally expect 

community banks to be largely unaffected by the guidance. 
The guidance is effective 03/22/2013. The compliance date 
for the guidance is 05/21/2013. Copies of the guidance may 
be obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2013-03-22/pdf/2013-06567.pdf. Federal 
Register, Vol. 78, No. 56, 03/22/2013, 17766-17776.  
 

Agencies Issue Statement on Impact of Biggert-

Waters Act. 
 
The Federal Deposit Insurance Corporation (FDIC), Board 
of Governors of the Federal Reserve System (FRB), Farm 
Credit Administration (FCA) and the National Credit Union 
Administration (NCUA) (collectively, the Agencies) have 
issued an interagency statement on the impact of Biggert-
Waters Act to inform financial institutions about revisions 
to the Flood Disaster Protection Act. The interagency 
guidance also provides information regarding the impact of 
the Biggert-Waters Act on the Agencies’ proposed 

new jurisdiction within four months to maintain perfection. 
If this is not done, the creditor’s security interest is deemed 
to have never been perfected.  
 
Current UCC Article 9 allows for the filing of a “correction 
statement” if a person believes a filed record is inaccurate or 
was wrongfully filed. The amendments change the name of 
the filing to “information statement,” and allow the secured 
party of record to file an information statement if the 
secured party believes the person who filed a record was not 
entitled to file it. 
 
The UCC Financing Statement and Amendment forms have 
been updated to reflect the amendments. The new forms 
should not be used prior to July 1, 2013, as they do not 
comply with current filing requirements. While the current 
forms may be accepted for filings after July 1, 2013, such 
use of the current forms may result in an ineffective filing, 
so creditors should ensure use of the new forms as of July 

1, 2013. 
 
Conclusion 

 
Several provisions of final rules issued by CFPB become 
effective June 1, 2013, including new requirements for 
escrow accounts established for HPMLs, the prohibition of 
financing single-premium credit insurance, and the 
prohibition of mandatory arbitration clauses. Institutions 
should be aware of these requirements and prepare to 
comply by June 1, 2013. The final rule on escrow 
requirements for HPMLs may be found at: www.gpo.gov/

fdsys/pkg/FR-2013-01-22/pdf/2013-00734.pdf, and the 
proposal for clarifying and technical amendments to the 
escrow rule may be found at: http://www.gpo.gov/fdsys/
pkg/FR-2013-04-18/pdf/2013-09058.pdf. The loan 
originator compensation final rule, which includes the 
prohibitions of financing single premium credit insurance 
and mandatory arbitration clauses, may be found at: 
www.gpo.gov/fdsys/pkg/FR-2013-02-15/pdf/2013-
01503.pdf. CFPB has issued a number of other final rules 
with effective dates in January 2014, which will be 
discussed in future editions of WBA Compliance Journal.  
 
Wisconsin has adopted amendments to Article 9 of the UCC 
which become effective July 1, 2013. The amendments are 
intended to provide greater certainty for secured creditors 
by clarifying which documents may be relied on to ensure a 
debtor’s name is correctly listed on the UCC financing 
statement. The amendments were adopted within 2011 
Wisconsin Act 206, which may be found at: https://
docs.legis.wisconsin.gov/2011/related/acts/206. The June 
2013 session of WBA Compliance Forum will include a 
presentation by Atty. John Knight of Boardman & Clark, llp 
on the amendments. The Forum will be held on June 11, 12 
and 13 in Rothschild, Wisconsin Dells, and Milwaukee, 
respectively. Registration for the Forum is available online 
at www.wisbank.com/Web/Education/tabid/54/
Default.aspx. WBA also hosted a phone seminar regarding 
the amendments on April 4, 2013. To purchase a recording 
of the phone seminar, please contact WBA’s Gretchen 
Olson at golson@wisbank.com or 608-441-1252.� 
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Selected CFPB Rulemakings  
 
Notice No. 2013-5 

 
The Bureau of Consumer Financial Protection (CFPB) 
recently published several rules, including: (1) a final rule to 
clarify the Regulation Z escrows rule; (2) a final rule to 
amend the Regulation E requirements for remittance 
transfers; (3) a final rule to repeal the requirement that a 
credit card applicant who is over the age of 21 have an 
independent ability to repay amounts extended; and (4) a 
proposed rule to delay the June 1, 2013 effective date of the 
prohibition of financing single premium credit insurance in 
connection with certain dwelling-secured loans. This article 
provides a brief overview of each rulemaking. 
 
Amendments to 2013 Escrows Final Rule under 

Regulation Z 

 
The April 2013 edition of WBA Compliance Journal 
discussed a final rule issued by CFPB in January 2013 
concerning new escrow requirements (2013 Escrows Final 
Rule). This rule amended Regulation Z, which implements 
the Truth in Lending Act (TILA). 
 
Among other things, the 2013 Escrows Final Rule 
lengthened the time for which a mandatory escrow account 
must be established and maintained for a higher-priced 
mortgage loan (HPML) secured by a first lien on the 
consumer’s principal dwelling. The 2013 Escrows Final 
Rule also established an exemption from the escrow 
requirement for certain creditors that operate predominantly 
in “rural” or “underserved” areas.  
 
On April 18, 2013, CFPB issued a proposed rule intended to 
clarify certain provisions of the 2013 Escrows Final Rule. 
Then, on May 16, 2013, CFPB issued a final rule (May 
2013 Rule) containing clarifying and technical amendments 

to the 2013 Escrows Final Rule. These amendments are 
meant to clarify the determination method for the “rural” 
and “underserved” designations, and keep in place certain 
existing protections for HPMLs until similar provisions in 
several other Dodd-Frank Act final rules take effect in 
January 2014. These other rules include provisions in: (1) 
the ability to repay/qualified mortgage rule; (2) the high-
cost mortgage rule; and (3) the interagency appraisal rule, 
all of which were issued in January 2013. 
 
Methodology for Rural or Underserved Determination and 
The List 
 
The May 2013 Rule clarifies how a county’s “rural” and 
“underserved” status may be determined based on currently 
applicable Urban Influence Codes (UICs) established by the 
United States Department of Agriculture, Economic 
Research Service (USDA-ERS) (for “rural”) or based on 
Home Mortgage Disclosure Act (HMDA) data (for 
“underserved”) and provides illustrations to facilitate 
compliance. 
 
It is important to note that in conjunction with the May 2013 
Rule, CFPB has posted on its website a final list of rural and 
underserved counties, for use with mortgages consummated 
from June 1, 2013, through December 31, 2013. The final 
list is identical to the preliminary list posted on CFPB’s 
website on March 12, 2013. Creditors may rely as a safe 
harbor on the list of counties published by CFPB to 
determine whether a county qualifies as “rural” or 
“underserved” for a particular calendar year. CFPB also 
noted it will post the list for use in 2014 when the relevant 
data becomes available. 
 
Restoration of Certain Regulation Z Provisions Pertaining 
to HPMLs 
 
The May 2013 Rule also restores certain existing 
Regulation Z requirements related to the consumer’s ability 
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to repay and prepayment penalties for HPMLs that were 
erroneously removed in the 2013 Escrows Final Rule. The 
scope of these protections will be expanded under various 
Dodd-Frank Act rules to apply to most mortgage 
transactions, rather than just HPMLs, in January 2014. 
CFPB explained that due to this future expansion, the 2013 
Escrows Final Rule removed the regulatory text providing 
these protections solely to HPMLs. However, the 2013 
Escrows Final Rule takes effect on June 1, 2013, whereas 
the new ability-to-repay and prepayment penalty provisions 
under other Dodd-Frank Act rules do not take effect until 
January 10, 2014. Thus, to prevent any interruption in 
applicable protections, the May 2013 Rule establishes a 
temporary provision to ensure the protections are restored 
and remain in place for HPMLs until the expanded 
provisions take effect in January 2014. 
 
Effective Dates 
 
The May 2013 Rule is effective June 1, 2013, except that 
provisions restoring protections for HPMLs will be effective 
from June 1, 2013 through January 9, 2014. 
 
Remittance Transfer Requirements under Regulation E  

 
On February 7, 2012, CFPB issued a final rule to amend 
Regulation E, which implements the Electronic Fund 
Transfer Act, to implement Dodd-Frank Act mandated 
requirements for remittance transfers. The February 2012 
final rule was amended by subsequent final rules issued on 
July 10, 2012 and August 20, 2012. The effective date for 
the 2012 final rules was February 7, 2013, but the effective 
date was delayed by a final rule issued by CFPB on January 
29, 2013. On April 30, 2013, CFPB issued another final rule 
(2013 final rule) to further amend the Regulation E 
requirements for remittance transfers. 
 
The 2013 final rule affects three main components of the 
requirements for remittance transfers. First, the 2013 final 
rule makes optional the disclosure of taxes collected by 
parties other than the remittance transfer provider. Second, 
it makes optional the disclosure of fees imposed by third 
parties with which the provider has no relationship, and 
instead requires a disclaimer that other fees and taxes may 
apply. Third, the 2013 final rule revises the definition of 

“error” to exclude instances where the sender provides an 
incorrect account number or recipient institution identifier. 
Optional Disclosure of Foreign Taxes and Third Party Fees 
 
Within the 2013 final rule, CFPB explains that requiring the 
disclosure of taxes that are collected by parties other than 
the remittance transfer provider (foreign taxes) may have 
discouraged transfers to jurisdictions where gaining access 
to the required information would have been difficult or 
impossible. In addition, the cost to providers in obtaining 
the necessary information may have exceeded the benefit to 
consumers, as the foreign taxes would likely apply to any 
transfer sent to the particular country and would therefore 
not aid the consumer in comparison shopping. 
 
The 2013 final rule creates the term “non-covered third-
party fees,” which is defined as any fee imposed by the 
designated recipient’s institution for receiving a remittance 
transfer into an account, except if the designated recipient’s 
institution acts as an agent of the remittance transfer 
provider. Disclosure of non-covered third-party fees is 
optional under the 2013 final rule. If the recipient institution 
is an agent of the remittance transfer provider or has a direct 
relationship with the provider, such as an intermediary 
institution that is the provider’s correspondent bank, the fees 
imposed are considered “covered third-party fees” and must 
be disclosed to the sender. 
 
In lieu of the disclosure of foreign taxes and non-covered 
third-party fees, the provider must include a disclaimer to 
alert the sender that other fees and taxes may reduce the 
amount received by the designated recipient of the transfer. 
The disclaimer must be clear and conspicuous, and in close 
proximity to the information regarding the amount to be 
received. The model forms provided in Appendix A to 
Regulation E have been revised to include sample language 
for the disclaimer. If the provider is aware that no taxes or 
non-covered third-party fees will be assessed on the 
transfer, the disclaimer may not be included on the 
disclosures for the transfer. 
 
To encourage the optional disclosure of non-covered third-
party fees and foreign taxes, the 2013 final rule affords 
flexibility in disclosing the information. Providers may 
estimate the amounts using “reasonable sources of 
information,” such as fee schedules received from recipient 
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institutions, surveys of recipient institution fees in the same 
country or region as the recipient institution, information 
provided by regulatory or taxing authorities, or 
commercially or publicly available databases. While the 
provider may choose to include amounts of non-covered 
third-party fees and foreign taxes in the disclosures, such 
amounts must not, under any circumstance, be included in 
the calculation of the amount the designated recipient will 
receive. In addition, a discrepancy between the disclosed 
amount to be received by the designated recipient and the 
amount actually received due to the application of non-
covered third-party fees or foreign taxes no longer meets the 
definition of “error.”  
 
Incorrect Information Provided by Sender 
 
Under the 2012 final rules, a remittance transfer provider 
could have been liable for the amount of a transfer if it was 
not received by the designated recipient, even if the transfer 
was not properly received due to incorrect information 
provided by the sender. The 2013 final rule amends the 
definition of “error” to exclude instances where the sender 
provides an incorrect account number or recipient institution 
identifier. The commentary clarifies that the terms account 
number and recipient institution identifier refer to 
alphanumerical account or institution identifiers other than 
names or addresses, such as account numbers, routing 
numbers, or other similar account or institution identifiers. 
 
If a sender provides an incorrect account number or 
recipient institution identifier, the remittance transfer 
provider may avoid liability for the amount of the transfer if 
the incorrect information results in a mis-deposit of the 
funds and five other conditions are met. First, the provider 
must demonstrate that the sender provided an incorrect 
account number or recipient institution identifier. Second, 
the provider must have used reasonably available means to 
verify the recipient institution identifier before the transfer 
was sent. Reasonably available means may include 
accessing a directory of Business Identifier Codes to 
confirm that the code provided by the sender matches the 
institution name provided by the sender. Third, the provider 
must have provided notice to the sender before the sender 
authorized the transfer that an incorrect account number or 
recipient institution identifier could result in the 
misdirection of the funds and that the sender could lose the 
funds. Fourth, the provider must demonstrate that the funds 
were deposited into the wrong account. Finally, the provider 
must use reasonably available means to attempt to recover 
the funds for the sender. The final rule does not mandate 
specific methods that a provider must use to attempt to 
recover the funds, as the circumstances surrounding 
individual transfers can vary greatly, and a method that may 
be considered reasonable for one transfer may be 
unreasonable for another. The commentary provides 
examples of reasonable efforts to recover the funds, 
including promptly calling or otherwise contacting the 

institution that received the transfer to request that the 
amount be returned. 
 
If an error, as defined by the rule, occurs due to incorrect or 
insufficient information provided by the sender (other than 
an incorrect account number or recipient institution 
identifier), the appropriate remedy is a refund of the transfer 
amount within three business days of the provider’s 
confirmation of the error. The 2013 final rule allows for the 
amount of third party fees or taxes that were imposed in 
connection with the transfer to be deducted from the amount 
of the refund to the sender, provided that the amounts will 
not be refunded to the provider, and to the extent that such 
refunds are not prohibited by law. In lieu of a refund, the 
sender may request that the provider resend the funds, if the 
request is made after the refund amount has been calculated 
but before the refund has been processed. Such a transaction 
is treated as a new transfer subject to all of the remittance 
transfer disclosure requirements imposed by Regulation E.  
 
Amended Effective Date 
 
The 2013 final rule provides that the Regulation E 
requirements for remittance transfers become effective 
October 28, 2013.  
 
Independent Ability to Repay Credit Card Debt under 

Regulation Z 

 
On May 3, 2013 CFPB issued a final rule to amend the 
requirements applicable to credit card issuers in considering 
applicants’ ability to make required payments under the 
terms of the credit card account. The Credit Card 
Accountability Responsibility and Disclosure Act of 2009 
(Credit Card Act) amended TILA to prohibit credit card 
issuers from opening a credit card account or increasing a 
line of credit for any consumer unless the issuer considers 
the consumer’s ability to make the required payments under 
the terms of the account. The Credit Card Act also 
established special requirements for consumers under the 
age of 21. CFPB issued the final rule to amend Regulation 
Z, which implements TILA, to address concerns that the 
previous statutory framework unduly limited the ability of 
consumers, particularly those who do not work outside the 
home, to obtain credit. 
 
The final rule removes references to an “independent” 
ability to pay standard in section 1026.51(a) of Regulation 
Z, which applies to consumers over the age of 21, and 
allows credit card issuers to consider income and assets to 
which an applicant over the age of 21 has a reasonable 
expectation of access. The final rule maintains the 
independent ability to pay requirement for consumers under 
the age of 21 outlined in section 1026.51(b) of Regulation 
Z. The final rule also provides a safe harbor that compliance 
with the independent ability to pay requirements for 
consumers under age 21 does not violate the Regulation B 
prohibition against age-based discrimination.  
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Removal of “Independent” Ability to Pay Standard for 
Consumers over Age 21 
 
The Credit Card Act added section 150 to TILA to prohibit 
credit card issuers from opening a credit card account or 
increasing a credit limit without considering the consumer’s 
ability to make the required payments. The text of section 
150 does not reference an independent ability to pay 
standard. The Credit Card Act also added TILA section 127
(c)(8) which provides that a credit card may not be issued to 
a consumer under the age of 21 who does not have an 
independent ability to make the required payments on the 
account, unless the consumer’s application contains the 
signature of a “cosigner” or joint applicant who is at least 21 
and has means to repay debts incurred in connection with 
the account. While TILA maintains this distinction 
depending on the consumer’s age, a final rule issued by the 
Board of Governors of the Federal Reserve on March 18, 
2011 applied the independent ability to pay standard to all 
consumers, regardless of age. To address any unintended 
adverse impact on the ability of individuals over the age of 
21 to obtain credit, including those who do not work outside 
the home, CFPB issued the final rule to remove the 
independent ability to pay standard for consumers over the 
age of 21. 
 
Income or Assets to which Consumer has a Reasonable 
Expectation of Access 
 
The final rule retains the requirement that card issuers 
establish reasonable written policies and procedures to 
consider the consumer’s ability to make the required 
minimum payments under the terms of the account based on 
the consumer’s income or assets and current obligations. 
The final rule provides that within such policies and 
procedures, issuers may, but are not required to, include 
consideration of any income or assets to which a consumer 
over the age of 21 has a reasonable expectation of access.  
 
The final rule amends the commentary to section 1026.51(a) 
of Regulation Z to identify when a consumer has a 
reasonable expectation of access to income or assets of 
another person. For example, if a non-applicant’s salary is 
deposited regularly into a joint account shared with the 
applicant, a card issuer is permitted to consider the amount 
of the non-applicant’s income that is regularly deposited 
into the account to be the applicant’s current or reasonably 
expected income. Similarly, if a non-applicant’s income is 
deposited into an account to which the applicant does not 
have access, but the non-applicant regularly transfers a 
portion of that income into an account owned by the 
applicant, a card issuer may consider the amount that is 
regularly transferred into the applicant’s account to be the 
applicant’s current or reasonably expected income. If a 
federal or state law grants the applicant an ownership 
interest in the income or assets of another person, such as 
the Wisconsin Marital Property Act, such income or assets 

may be considered the applicant’s current or reasonably 
expected income or assets. 
 
Rules Affecting Young Consumers 
 
As outlined above, section 1026.51(b) of Regulation Z 
prohibits a credit card issuer from opening an account for a 
consumer under the age of 21 unless the consumer has the 
independent ability to make the required payments under 
the terms of the account, or the consumer’s application 
includes the signature of a “cosigner,” guarantor, or joint 
applicant who is at least 21 years old and has the ability to 
make the required payments on the account. The final rule 
issued by CFPB retains this requirement, and provides that a 
card issuer may consider the reasonably expected income or 
assets of an applicant who is under age 21, but may not 
consider income or assets to which a consumer under the 
age of 21 only has a reasonable expectation of access. For 
those persons over the age of 21, the credit card issuer may 
consider income and assets to which the person has a 
reasonable expectation of access. 
 
For credit card accounts opened for consumers under the 
age of 21, the credit card issuer may not increase the credit 
limit on the account before the consumer reaches the age of 
21 unless, at the time of the contemplated increase, the 
consumer has an independent ability to make the required 
payments on the increased limit or a “cosigner,” guarantor, 
or joint applicant who is at least 21 years old and has the 
ability to make the required payments on the account agrees 
in writing to assume liability for any debt incurred on the 
account. If a “cosigner,” guarantor or joint applicant who is 
at least 21 years old agreed at the time the credit card 
account was opened to assume liability for any debt on the 
account, the credit limit on the account must not be 
increased before the consumer reaches the age of 21 unless 
the “cosigner,” guarantor, or joint accountholder agrees in 
writing to assume liability on the increased limit.  
 
Safe Harbor from Age Discrimination Claims  
 
The final rule amends the commentary to section 1026.51(b) 
of Regulation Z to clarify that a card issuer would not 
violate Regulation B by virtue of its compliance with the 
independent ability to pay requirements for consumers 
under the age of 21.  
 
Effective Date 
 
The final rule became effective upon its publication in the 
Federal Register, on May 3, 2013. Credit card issuers are 
required to comply with the final rule no later than 
November 3, 2013, but may choose to comply with the 
final rule as of May 3, 2013. 
 
Delayed Effective Date for Prohibition on Financing 

Single-Premium Credit Insurance 

 
The final rule regarding Loan Originator Compensation 
under TILA issued by CFPB on January 20, 2013 created 
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REGULATORY SPOTLIGHT 

Agencies Issue Proposed Rules on Deposit 

Advance Products.  
 

• The Federal Deposit Insurance Corporation (FDIC) has 
proposed supervisory guidance regarding deposit advance 
products. The proposed guidance details the principles 
that FDIC expects FDIC-supervised financial institutions 
to follow in connection with any deposit advance product 
to address potential reputational, compliance, legal and 
credit risks. FDIC expects institutions to apply the 
principles set forth in the guidance to any deposit advance 

product they offer. Comments are due 05/30/2013. Copies 
of the proposed guidance may be obtained from WBA or 
viewed at: http://www.gpo.gov/fdsys/pkg/FR-2013-04-
30/pdf/2013-10101.pdf. Federal Register, Vol. 78, No. 
83, 04/30/2013, 25268-25273. 

 

• The Office of the Comptroller of the Currency (OCC) has 
proposed guidance on safe and sound banking practices 
and consumer protection in connection with deposit 
advance products. OCC has also withdrawn its previously 
proposed guidance on Deposit-Related Consumer Credit 

section 1026.36(i) of Regulation Z, which prohibits the 
financing of single-premium credit insurance in connection 
with certain consumer credit transactions secured by 
dwellings. The final rule provided an effective date of June 

1, 2013 for the prohibition. On May 7, 2013, CFPB issued a 
proposed rule to temporarily delay the effective date of the 
prohibition. Comments on the proposed rule must be 
submitted by May 25, 2013; CFPB will then presumably 
issue a final rule to temporarily delay the effective date. 
 
The final rule issued January 20, 2013 prohibits creditors 
from financing any premiums or fees for credit insurance in 
connection with any closed-end consumer credit transaction 
secured by a dwelling or with any extension of credit under 
an open-end consumer credit plan secured by the 
consumer’s principal dwelling. The prohibition applies to 
credit life, credit disability, credit unemployment, credit 
property insurance, and other similar products, but does not 
apply to credit insurance for which premiums or fees are 
calculated and paid in full on a monthly basis. The 
prohibition also does not apply to credit unemployment 
insurance for which the premiums are reasonable, the 
creditor receives no compensation, and the premiums are 
paid pursuant to a separate insurance contract and are not 
paid to the creditor’s affiliate.  
 
The temporary delay will allow CFPB to clarify the 
prohibition’s applicability to transactions other than those in 
which a lump sum premium is added to the loan amount at 
closing. According to the proposed rule issued May 7, 2013, 
CFPB intends to issue a proposal in June 2013 regarding the 
applicability of the prohibition to transactions in which 
credit insurance premiums are charged periodically, and to 
propose a new effective date for the prohibition.  
 
Conclusion 

 
CFPB has been very busy issuing numerous final and 
proposed rules to clarify rules it has previously issued. First, 

CFPB issued a final rule on the Regulation Z escrows rule 
to clarify the methodology used in determining counties 
which are “rural” or “underserved,” and to restore certain 
existing protections for HPMLs. The May 2013 Rule may 
be found at: http://files.consumerfinance.gov/
f/201305_cfpb_Escrows-Clarifications-final-rule.pdf, and 
the 2013 final list of rural or underserved counties may be 
found at: http://www.consumerfinance.gov/blog/final-list-
of-rural-and-or-underserved-counties-for-use-in-2013/. 
 
Second, CFPB also issued a final rule amending the 
remittance transfer requirements imposed by Regulation E 
which makes optional the disclosure of taxes collected by 
parties other than the remittance transfer provider, as well as 
fees imposed by third parties with which the provider does 
not have a direct relationship. The final rule amending 
Regulation E may be found at: http://www.gpo.gov/fdsys/
pkg/FR-2013-05-22/pdf/2013-10604.pdf. For further 
information regarding the requirements for remittance 
transfers, please see the March 2012 and September 2012 
editions of WBA Compliance Journal. 
 
Third, CFPB issued a final rule to amend the requirements 
regarding consideration of a credit card applicant’s ability to 
repay amounts extended under the credit card account. The 
final rule may be found at: www.gpo.gov/fdsys/pkg/FR-
2013-05-03/pdf/2013-10429.pdf. 
 
Fourth, CFPB issued a proposed rule to temporarily delay 
the prohibition of financing single-premium credit insurance 
in connection with certain dwelling-secured loans. The 
proposed rule may be found at: www.gpo.gov/fdsys/pkg/
FR-2013-05-10/pdf/2013-11223.pdf. 
 
Finally, creditors can expect CFPB to continue to issue 
additional clarifying rules on various mortgage reform rules 
in the coming months.� 
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