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Read “Special Focus” for an article regarding the increase in maximum flood insurance coverage for “Other Residential 
Buildings”, and a reminder of changes specific to Wisconsin’s law regarding trusts. Next, review “Regulatory Spotlight” for 
the Consumer Financial Protection Bureau’s spring rulemaking agenda. Finally, turn to “Compliance Notes” for the deadline 
to submit the FDIC’s annual survey of branch office deposits. ��

Reminder of Increased Maximum Flood 
Insurance Coverage for Other Residential 
Buildings 
 
Notice 2014-10 
 
On May 30, 2014, the Board of Governors of the Federal 
Reserve System, Federal Deposit Insurance Corporation, 
Office of the Comptroller of the Currency, Farm Credit 
Administration, and National Credit Union Administration 
(collectively, the Agencies) released an interagency 
statement (Statement) regarding the increase in maximum 
flood insurance coverage for certain types of properties. The 
new flood insurance coverage limits are effective June 1, 
2014. 
 
Section 100204 of the Biggert-Waters Flood Insurance 
Reform Act increased the maximum limit of building 
coverage available for non-condominium residential 
buildings designated for use for five (5) or more families, 
classified as “Other Residential Buildings” by the National 
Flood Insurance Program (NFIP) from $250,000 per 
building to $500,000 per building. The maximum contents 
coverage for all policies covering Other Residential 
Buildings will remain $100,000 per policy.  
 
The change in flood insurance coverage limits for Other 
Residential Buildings may have an impact on financial 
institutions’ flood insurance coverage requirements for loans 
secured by Other Residential Buildings. As further discussed 
below, institutions may want to review their loan portfolios 
to identify loans which may be affected by the increase.  
 
For example, the Agencies have flood insurance regulations 
which all require that, when a financial institution makes, 
increases, extends, or renews a loan secured by property 
located in a Special Flood Hazard Area (a “designated 
loan”), the property must be covered by flood insurance for 

the term of the loan. The amount of insurance required by 
the Agencies is the lesser of: 
 
��The outstanding principal balance of the loan(s); or 
��The maximum amount of insurance available under NFIP, 

which is the lesser of: 
�� the maximum limit available for the particular type of 

structure; or 
�� the “insurable value” of the structure.  

 
Considering the Agencies’ flood insurance coverage 
requirements, the increase in the maximum amount of flood 
insurance coverage available under NFIP pursuant to the 
Biggert-Waters Act could affect the minimum amount of 
flood insurance required for both existing and future loans 
secured by Other Residential Buildings. This could require 
the property owner to purchase additional flood insurance.  
 
According to the Statement issued by the Agencies 
regarding the increased maximum flood insurance coverage 
for Other Residential Buildings, the Federal Emergency 
Management Agency (FEMA) has directed insurers that 
issue NFIP policies to provide all Other Residential 
policyholders with a letter prior to June 1, 2014, informing 
them of the new policy limits. The letter is intended to notify 
building owners who may be affected by the increased 
limits. The Statement also mentions that the Agencies 
understand that insurers may provide notification of the new 
policy limits to any lender named on the borrower’s flood 
insurance policy at the same time the policyholder is 
notified. Additionally, the Statement declares that FEMA 
has also instructed insurers to include a message on the 
Renewal Notice advising affected policyholders that higher 
limits are available. A policyholder may purchase increased 
coverage through a change endorsement on an existing 
policy as of May 1, 2014, to ensure that the increased 
coverage amount goes into effect as of June 1, 2014. An 
endorsement is a written document attached to an insurance 
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policy that modifies the policy by changing the coverage 
afforded under the policy.  
 
In the Statement, the Agencies expressed that if a financial 
institution or its servicer receives notification of the 
increased flood insurance limits available for an Other 
Residential Building securing a designated loan, the 
Agencies expect supervised institutions to take any steps 
necessary to determine whether the property will require 
increased flood insurance coverage. The Agencies further 
state that although a financial institution is not required to 
perform an immediate full file search of its loan portfolio, 
for safety and soundness reasons, an institution may want to 
review its loan portfolio to determine whether additional 
flood insurance coverage is required for certain properties 
in light of the availability of increased flood insurance 
coverage for Other Residential Buildings. To further 
illustrate the Agencies’ expectations regarding the matter, 
the Agencies reference in the Statement previously issued 
guidance— item seven (7) of the Interagency Questions 
and Answers Regarding Flood Insurance, issued July 2009. 
In particular, when asked whether a lender is required to 
perform a review of its, or of its servicer’s, existing loan 
portfolio for compliance with the flood insurance 
requirements under the regulations which implement the 
National Flood Insurance Act of 1968 and the Flood 
Disaster Protection Act of 1973, as revised by the National 
Flood Insurance Reform Act of 1994, the Agencies offer 
the following answer: 
 

Apart from the requirements mandated when a loan is 
made, increased, extended, or renewed, a regulated lender 
need only review and take action on any part of its 
existing portfolio for safety and soundness purposes, if it 
knows or has reason to know of the need for NFIP 
coverage. Regardless of the lack of such requirement in 
the Act and Regulations [Acts listed above and the 
Agencies’ implementing regulations], however, sound 
risk management practices may lead a lender to conduct 
scheduled periodic reviews that track the need for flood 
insurance on a loan portfolio. 

 
The Agencies concluded the May 30th Statement by 
instructing that if, as a result of the increase in the 
maximum limit of building coverage for Other Residential 

Buildings, the financial institution or its servicer makes a 
determination on or after June 1, 2014, that the building 
securing the designated loan(s) is now covered by flood 
insurance in an amount less than the minimum requirement, 
the institution should take steps to ensure that the borrower 
obtains sufficient coverage. The Agencies instruct that if an 
affected borrower has not provided evidence of the 
increased flood insurance, the financial institution or its 
servicer must provide notice that the borrower should obtain 
additional flood insurance at the borrower’s expense for the 
remaining term of the loan. If the borrower fails to obtain 
sufficient coverage within 45 days after notification, the 
financial institution or its servicer must purchase coverage 
on the borrower’s behalf. The Agencies further state that the 
institution or its servicer may charge the borrower for the 
cost of premiums and fees incurred in purchasing the 
insurance, including premiums and fees incurred for 
coverage beginning on the date on which flood insurance 
coverage was insufficient.  
 
To further assist financial institutions with flood insurance 
coverage requirements, the following is a listing of flood 
insurance coverage resources: 
 
(1) Interagency Statement on Increased Maximum Flood 
Insurance Coverage for Other Residential Buildings: 
www.federalreserve.gov/bankinforeg/caletters/
caltr1403.htm;  
(2) FEMA Memorandum W-13070 which outlines June 1, 
2014 NFIP changes: http://nfipiservice.com/Stakeholder/
FEMA2/w-13070_Full.pdf;  
(3) FRB, FDIC and OCC Flood Insurance Regulations, 
respectively: www.gpo.gov/fdsys/pkg/CFR-2012-title12-
vol2/pdf/CFR-2012-title12-vol2-sec208-25.pdf;  
www.gpo.gov/fdsys/pkg/CFR-2011-title12-vol4/pdf/CFR-
2011-title12-vol4-sec339-3.pdf; and www.gpo.gov/fdsys/
pkg/CFR-2005-title12-vol1/pdf/CFR-2005-title12-vol1-
sec22-3.pdf; and  
(4) Interagency Questions and Answers Regarding Flood 
Insurance July 2009 and October 2011: www.gpo.gov/
fdsys/pkg/FR-2009-07-21/pdf/E9-17129.pdf and 
www.gpo.gov/fdsys/pkg/FR-2011-10-17/pdf/2011-
26749.pdf.   
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State Law Reminders: Uniform Trust Code 
and DWD Data Match 
 
Notice 2014-11 
 
Wisconsin’s Uniform Trust Code 
 
Financial institutions are reminded of the July 1, 2014, 
effective date for Wisconsin’s Uniform Trust Code (UTC) 
which revises Wisconsin Statutes Chapter 701. While the 
revisions will greatly impact practitioners creating and 
administering revocable and irrevocable trusts, the process 
of establishing and maintaining deposit and loan 
relationships with trusts and trustees for most financial 
institutions will remain relatively unchanged.   
 
Section 701.19(11) of the Wisconsin Statutes has long held 
protections for third parties working with trustees when 
relying upon purported trustees’ instructions when the third 
party does not have actual knowledge of the trustees’ 
authorities; this type of protection will continue to exist 
under the UTC.  
 
Newly created section 701.1012, Wis. Stats., will provide 
that a person (including a financial institution) other than a 
trust beneficiary who in good faith assists a trustee, or who 
in good faith and for value deals with a trustee, without 
knowledge that the trustee is exceeding or improperly 
exercising the trustee’s powers, is protected from liability as 
if the trustee properly exercised the power.  
 
The UTC will also provide for the creation of a Certification 
of Trust. Section 701.1013, Wis. Stats., is created to read 
that instead of furnishing a copy of the trust instrument to a 
person (including a financial institution) other than a trust 
beneficiary, the trustee may furnish to the person a 
Certification of Trust containing the following information: 
(1) a statement that the trust exists and the date the trust 
instrument was created; (2) the identity of the settlor(s);  
(3) the identity and address of the currently acting trustee; 
(4) the powers of the trustee(s); (5) whether the trust is 
revocable or irrevocable and the identity of any person 
holding a power to revoke the trust, if applicable; (6) the 
authority of co-trustees to act independently; (7) the name 
of the trust; and (8) a statement that the trust has not been 
revoked, modified, or amended in any manner that would 
cause the representations contained in the Certification of 
Trust to be incorrect. The Certification of Trust may be 
signed or otherwise authenticated by any trustee.  
 
A Certification of Trust may be created for both existing 
trusts and new trusts created on or after the effective date of 
the UTC. Financial institutions will likely be presented with 
a Certification of Trust, rather than a trust agreement, when 
establishing a new banking relationship with a trustee. 
Persons who in good faith enter in transactions in reliance 
upon a Certification of Trust may enforce transactions 

against the trust property. As a result of the UTC, if 
presented with a Certification of Trust for purposes of 
establishing a deposit account or evaluating a request for 
credit, a financial institution may rely upon the information 
as set forth in the Certification of Trust and may make a 
copy of the Certification for its records.  
 
Recipients of a Certification of Trust may request that the 
trustee furnish copies of excerpts from the original trust 
document or later amendments that designate the trustee 
and confer upon the trustee the power to act in the pending 
transaction. However, financial institutions need be mindful 
that a demand for copies of the trust agreement beyond the 
scope of those excerpts which confer the trustee with the 
power to act in the pending transaction in addition to a 
Certification of Trust may result in the institution being 
liable for costs, expenses, reasonable attorney fees and 
damages if a court determines that the institution did not act 
in good faith in demanding the copies.  
 
WBA’s forms subsidiary, FIPCO®, has long offered forms: 
(1) WBA 84 Declaration of Trustee Designating 
Depository; and (2) WBA 84A Declaration of Trustee 
Borrowing Authority, available for use as a means to 
collect necessary information about a trust when entering 
into a deposit or credit relationship with a trust without 
obtaining, retaining or reviewing trust documents so that 
financial institutions can take advantage of the protections 
given third parties under existing section 701.19(11), Wis. 
Stats. The forms’ headings and content have been revised 
slightly to meet the requirements of a Certification of Trust. 
WBA recommends that institutions begin to use the new 
versions of the forms as soon as practicable. 
 
Department of Workforce Development Data Match 
 
WBA was recently made aware that the Wisconsin 
Department of Workforce Development (DWD) has mailed 
to financial institutions a service agreement regarding its 
Unemployment Insurance Financial Record Match 
Program. 2013 Wisconsin Act 36, enacted in July 2013, 
granted DWD the authority to conduct a data match 
program. At this time, WBA recommends financial 
institutions wait to sign the agreement.  
 
WBA has been in contact with DWD regarding the content 
of the agreement. In certain matching situations, the 
agreement’s provisions may be unnecessarily broad. For 
example, the agreement appears to allow DWD to conduct 
a compliance review of an institution’s security procedures 
to protect confidential information. This grant of blanketed 
authority is overly broad, particularly with respect to a 
financial institution that elects to share data using the “state 
matching option”. 
 
WBA will continue to provide updates on the status of the 
agreement. � 
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Read “Special Focus” for two articles regarding the amendments to the MasterCard liability rules that expand zero liability 
protections to certain transactions and a FinCEN ruling which explains the application of regulations to individuals in 
connection with the transportation of currency. Then, read “Regulatory Spotlight” to learn about CFPB’s proposed rule to 
amend TILA/RESPA integrated disclosure requirements. Finally, turn to “Compliance Notes” for a change in policy 
regarding Wisconsin’s Department of Revenue (DOR) levy to include SEP and SIMPLE IRA plans in levy orders. ��

Amendments to MasterCard Liability Rules 
 
Notice 2014-17 

 
As of October 17, 2014, the MasterCard rules expand zero 
liability protections to transactions completed with the 
cardholder’s personal identification number (PIN), subject to 
new conditions. The revised rules allow card issuers to add 
an expectation that card holders promptly report the loss or 
theft of a card in order to be entitled to zero liability 
protection.  
 
Under the previous MasterCard rules, cardholders had zero 
liability protection for unauthorized signature-based 
transactions, but the protection did not extend to 
unauthorized PIN-based transactions. If the cardholder did 
not meet the conditions for zero liability protection, the 
cardholder’s liability was limited to $50.  
 
Under the revised rules, the cardholder must meet two 
conditions in order to receive zero liability protection on 
both unauthorized signature- and PIN-based transactions: 
the cardholder must have exercised reasonable care in 
safeguarding the card from loss or theft, and upon learning 
of the loss or theft, the cardholder must promptly report the 
loss or theft to the issuer.  
 
The revised MasterCard rules also eliminate the overall $50 
liability cap that previously applied if the cardholder did not 
meet the requirements for zero liability protection. The 
MasterCard rules do not provide a definition for the term 
“promptly”; card issuers may adopt a definition of 
“promptly”, so long as the resulting cardholder liability does 
not exceed liability that would be imposed under Regulation 
E. Under Regulation E, if a consumer notifies the financial 
institution of an unauthorized electronic fund transfer(s) 
within two business days of learning of the loss or theft of 
the consumer’s access device (i.e., card, code or other means 
to access the consumer’s account), the consumer’s liability 

is limited to $50 or the actual amount of the unauthorized 
transaction(s) that occurred before notice was given to the 
financial institution, whichever is less. If the consumer does 
not notify the financial institution within two business days, 
the consumer’s liability shall not exceed the lesser of $500 
or the sum of: (1) $50 or the amount of unauthorized 
transfers that occurred within the two business days, 
whichever is less, and (2) the amount of unauthorized 
transfers that occur after the close of two business days and 
before notice is given to the financial institution, if the 
financial institution establishes that those transfers would 
not have occurred had the consumer notified the financial 
institution within the two business day period. Regulation E 
also requires the consumer to report an unauthorized 
electronic fund transfer that appears on a periodic statement 
within sixty (60) days of the transmittal of the periodic 
statement, in order to avoid liability for subsequent 
unauthorized transfers. 
 
Depending on how an electronic transaction is conducted, 
customers’ liability for unauthorized transactions can be 
affected by Regulation E, the Wisconsin Department of 
Financial Institutions’ (DFI’s) Administrative Code, and the 
card vendor’s (e.g., MasterCard) rules, all of which also 
impact financial institutions’ debit card disclosures. In light 
of the revisions to the MasterCard rules, financial 
institutions should review their policies and disclosures to 
determine whether to make amendments. If a financial 
institution decides to amend its policy based on the revised 
MasterCard rules, the institution may be required by 
Regulation E to provide notice of the change at least 21 days 
in advance of the effective date of the change. If the changes 
have an adverse effect on consumers, advance notice is 
required. For example, if an institution wishes to take 
advantage of the elimination of the $50 cardholder liability 
limitation that previously applied under MasterCard rules, 
the institution must provide 21-day advance notice of this 
change, as it may result in increased consumer liability for 
unauthorized transactions.  
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FinCEN Ruling on Currency Transporters, 

Including Armored Car Services 

 
Notice 2014-18 

 
The Financial Crimes Enforcement Network (FinCEN) has 
recently issued an administrative ruling to clarify the 
application of FinCEN regulations to certain persons 
involved in the transportation of currency. The ruling, FIN-
2014-R010, confirms that currency transporters who engage 
in transactions not covered by an exemption from “money 
transmission” are subject to the same regulatory obligations 
as other money transmitters. 
 
Definitions and Background 

 

The FinCEN ruling defines “currency transporter” as any 
person that physically transports currency, other monetary 
instruments, other commercial paper, or other value that 
substitutes for currency, and who is primarily engaged in 
such a business, including armored car services and some 
types of cash couriers. An employee who transports 
currency at the direction of his or her employer, or a natural 
person who transports currency as a one-time 
accommodation for another person, with no expectation of 
gain or profit, is not a “currency transporter” for purposes 
of the ruling. 
 
The term “money transmitter” includes a person that 
provides money transmission services, or any other person 
engaged in the transfer of funds. The term “money 
transmission services” means the acceptance of currency, 
funds, or other value that substitutes for currency from one 
person and the transmission of currency, funds or other 
value that substitutes for currency to another location or 
person by any means. 
 
The ruling also refers to other participants who may play a 
role in the currency transportation process. The ruling refers 
to a “shipper” as a person who initiates the transport by 
engaging the currency transporter for a fee. A “consignee” 
is a person appointed by a shipper to receive the valuables. 
A “currency originator” is a person who provides 
instruction to a shipper. Finally, a “currency recipient” is a 
final beneficiary to whom the valuables are delivered. The 
same person may play one or more of these roles in the 
same shipment transaction. 

Traditionally, currency transporters operated under a 
contract with a financial institution to transport currency 
and other monetary instruments between the financial 
institution’s customer’s place of business and the various 
Federal Reserve Banks or the financial institution itself. The 
currency would be credited to or debited from the 
customer’s account with the financial institution. Within 
this traditional business model, the financial institution had 
complete knowledge of the information necessary to 
comply with all Bank Secrecy Act (BSA) and Anti-Money 
Laundering (AML) requirements for each shipment, and no 
regulatory obligations were imposed on the currency 
transporter.  
 
FinCEN has recognized that the traditional currency 
transporter business model has gradually evolved over time, 
and the occurrence of customer or third-party contracted 
shipments, the combination of physical and electronic 
transmittals of value, and the subcontracting of 
transportation and storage services have become much more 
common. These changes to the currency transporter 
business model have resulted in a need for clarification 
from FinCEN of the application of money transmitter 
requirements to currency transporters. 
 
Money Transmitter Exemptions 

 

Money services businesses (MSBs) encompass many 
different types of business entities, including those that 
engage in money transmission. FinCEN’s ruling provides 
that whether a person is a money transmitter is a matter that 
is dependent on the facts and circumstances. The ruling 
identifies circumstances in which a person’s activities 
would not make the person a money transmitter, providing 
three exemptions from the scope of the “money transmitter” 
definition.  
 
Under the “currency transporter exemption”, the definition 
of money transmitter will not apply to currency transporters 
that satisfy three elements:  
 
1. the currency transporter is a person that is primarily 

engaged in a business in the physical  transportation of 
currency or other value that substitutes for currency, 

 
2. the currency transporter has no more than a custodial 

interest in the items transported at any time during the 
transportation, and 
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3.  the transportation is from one person to the same person 
 at another location, or to an account belonging to the 
 same person at a financial institution. 

 
Another exemption applies when the shipper is a certain 
type of financial institution:  
 
1.  the shipment involves the physical transportation by a 
 currency transporter of currency or other value that 
 substitutes for currency, without the currency 
 transporter obtaining more than a custodial interest in 
 the valuables transported, and  
 
2.  the shipper is:  
 

A. a Federal Reserve Bank,  
 
B. a federally regulated bank, or  
 
C.  a person registered with and functionally 

regulated by the SEC or CFTC that is 
subject to customer identification program 
regulations. 

 
When the shipper fits one of the above three descriptions, 
and in turn is referred to as a federally regulated financial 
institution, FinCEN will consider the financial institution to 
be primarily responsible for AML compliance with respect 
to the transportation. In order to comply with its AML 
program obligations, the federally regulated financial 
institution must know the BSA/AML particulars about the 
currency transportation.  
 
A third exemption applies when the currency transporter 
meets the following criteria:  
 
1.  the currency transporter never takes more than a  
  custodial interest in the currency or other value that 
  substitutes for currency at any point in the  
  transportation, and  
 
2. either: (a) the currency transporter picks up the 
 shipment from the shipper and physically transports it 
 to the shipper at the specified destination, or (b) the 
 currency transporter picks up the shipment from the 
 shipper and physically transports it to a financial 
 institution, for final credit to the shipper’s account with 
 the financial institution. 
 
This third exemption applies only when the same currency 
transporter physically transports the currency or other value 
that substitutes for currency from one location to another 
location of the shipper, or to the account of the shipper at a 
financial institution. The currency transporter must obtain 
information from the shipper confirming that the final 
beneficiary is not someone other than the shipper in order to 
determine whether the exemption applies. 
 

Examples of Money Transmitter Status 

 
The FinCEN ruling also provides four examples of 
circumstances in which a currency transporter would be 
deemed a money transmitter.  
First, if the currency transporter delivers currency or other 
value that substitutes for currency to the vault of another 
currency transporter or a third party, so that the 
transportation is completed by another person, or if the 
currency transporter takes delivery into its vault from 
another currency transporter or third party and completes 
the transportation, the currency transporter is a money 
transmitter.  
 
Second, if the currency transporter subcontracts with 
another currency transporter or a third party to pick up and/
or deliver the shipment, or the currency transporter itself 
acts as a subcontractor for another currency transporter for 
the pick-up and/or the delivery of the shipment, the 
currency transporter is a money transmitter. 
 
Third, if the currency transporter combines the physical 
transportation of currency with other means of 
transmission, such as an electronic transmittal of funds, the 
currency transporter is a money transmitter.  
 
Fourth, if the currency transporter takes more than a 
custodial interest in the currency or other value that 
substitutes for currency transported at any point of the 
transportation, such as by depositing the currency or 
monetary instruments that it is transporting into its own 
operating account at a bank, or by using the currency 
transported to purchase a negotiable instrument, and then 
transporting the negotiable instrument, the currency 
transporter is a money transmitter. 
 
Exception for Shippers Acting on Behalf of Currency 

Originators 

 
In addition to the exemptions from the scope of “money 
transmitter” status noted above, FinCEN has the authority 
to create exceptions to the money transmitter requirements. 
FinCEN has created a conditional exception to the 
requirements to which a currency transporter may 
otherwise be subject when the shipper is acting on behalf of 
the currency originator. The exception applies when: 
 
1.  the shipment originates and ends within the United 
  States, and 
 
2. the currency transporter never takes more than a 
 custodial interest in the currency or other value that 
 substitutes for currency at any point in the 
 transportation, and  
 
3. the shipper is acting on behalf of the currency 
 originator, and  
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Agencies Issue Final Rule to Revise 

Supplementary Leverage Ratio.  
 
The Board of Governors of the Federal Reserve System 
(FRB), Federal Deposit Insurance Corporation (FDIC), and 
Office of the Comptroller Corporation (OCC) (collectively, 
the Agencies) have issued a final rule to revise the 
definition of the denominator of the supplementary 
leverage ratio (total leverage exposure) within the 
Agencies’ regulatory capital rules. The final rule: (1) 
revises total leverage exposure to include the effective 
notional principal amount of credit derivatives and other 
similar instruments through which a banking organization 
provides credit protection (sold credit protection); (2) 
modifies the calculation of total leverage exposure for 
derivative and repo-style transactions; and (3) revises the 
credit conversion factors applied to certain off-balance 
sheet exposures. The final rule also changes the frequency 
with which certain components of the supplementary 
leverage ratio are calculated and establishes the public 
disclosure requirements of certain items associated with the 
supplementary leverage ratio. The final rule applies to all 
banking organizations that are subject to the Agencies’ 
advanced approaches risk-based capital rules, as defined in 
the 2013 revised capital rule, including advanced 
approaches organizations that are subject to the enhanced 
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supplementary leverage ratio standards that the agencies 
finalized in May 2014 (eSLR standards). Consistent with 
the 2013 revised capital rule, advanced approaches 
banking organizations will be required to disclose their 
supplementary leverage ratios beginning 01/01/2015, and 
will be required to comply with a minimum supplementary 
leverage ratio capital requirement of 3 percent and, as 
applicable, the eSLR standards beginning 01/01/2018. The 
final rule is effective 01/01/2015. Copies of the final rule 
may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2014-09-26/pdf/2014-
22083.pdf. Federal Register, Vol. 79, No. 187, 
09/26/2014, 57725-57751.  
 

Agencies Issue Final Rule on Liquidity 

Coverage Ratio. 
 
The Board of Governors of the Federal Reserve System 
(FRB), Federal Deposit Insurance Corporation (FDIC), and 
Office of the Comptroller of the Currency (OCC) 
(collectively, the Agencies) have issued a final rule to 
implement a quantitative liquidity requirement consistent 
with the liquidity coverage ratio standard established by 
the Basel Committee on Banking Supervision. The final 
rule establishes a quantitative minimum liquidity coverage 
ratio that requires a company subject to the rule to 

4. either: (a) the currency transporter picks up the 
 shipment from the financial institution and the sam
 currency transporter physically transports it to the 
 currency originator at the specified destination, or (b) 
 the currency transporter picks up the shipment from the 
 currency originator and the same currency transporter 
 physically transports it to a financial institution, for 
 final credit to the currency originator’s account with 
 that financial institution.  
 
Consequently, the exception applies when a shipper is 
acting on behalf of the currency originator to arrange for the 
physical transportation of value from the currency 
originator to another location of the currency originator. 
The exception does not apply when the shipper arranges the 
transportation from the currency originator to a third party. 
 
FinCEN has granted this exception based on industry 
representations that currency transporters conduct due 
diligence on shippers before entering into their general 
transportation contracts, to cover business, operational, and 
reputational risk. To take advantage of the exception, the 
currency transporter must implement procedures and take 
reasonable steps to obtain information from the shipper 
about the facts and circumstances of a specific 
transportation, such as the identity of the currency 

originator and whether the shipment is wholly domestic in 
nature.  
 
Application of FinCEN Requirements to Shipments Not 

Exempted or Excepted 

 
When transactions are not covered by an exemption or 
exception, a currency transporter must comply with the 
rules for money transmitters, including registering with 
FinCEN as a money transmitter, assessing the money 
laundering risk involved in these types of transaction(s), and 
implementing an AML program to mitigate such risk. The 
currency transporter must also comply with the 
recordkeeping, reporting, and transaction monitoring 
requirements within FinCEN regulations. 
 
The FinCEN ruling includes an attachment that provides an 
illustration of some of the recordkeeping and reporting 
requirements that various parties would have with respect to 
a cross-border transportation of currency from several 
foreign currency originators to accounts of several currency 
recipients at a U.S. bank.  
 
The ruling may be found by following the link at: http://
www.fincen.gov/news_room/rp/rulings/pdf/FIN-2014-
R010.pdf. ��
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requirements to be a qualified mortgage. The creditor or 
assignee can refund to the consumer the amount of the 
excess points and fees, with interest payable from 
consummation until the date the refund is given, and the 
loan will retain its QM status. The cure payment must be 
made within 210 days of consummation, or before the 
occurrence of any of three specified events. The cure 
provision is temporary; it applies to transactions 

consummated on or after November 3, 2014, and on or 

before January 10, 2021.  
 
More information on the ATR/QM rule can be found in the 
July 2013 and February 2014 editions of WBA Compliance 
Journal. The final rule which provides the points and fees 
cure can be found at: http://www.gpo.gov/fdsys/pkg/FR-
2014-11-03/pdf/2014-25503.pdf. �
�

Alternative Delivery of Annual Privacy Notice 

Now Available 
 
Notice 2014-20 

 
The Consumer Financial Protection Bureau (CFPB) has 
issued a final rule to amend Regulation P, which requires, 
among other things, that financial institutions provide an 
annual disclosure of their privacy policies to their 

customers.  Effective October 28, 2014, the amendment 
creates an alternative delivery method for this annual 
disclosure, which financial institutions will be able to use 
under certain circumstances. 
 

Background 

 
The Gramm-Leach-Bliley Act (GLBA) and its 
implementing regulation, Regulation P, require that 
financial institutions provide consumers with certain notices 
describing their privacy policies. Financial institutions are 
generally required to first provide an initial notice of these 
policies, and then an annual notice to customers every year 
that the relationship continues. These notices describe 
whether and how the financial institution shares customers’ 
nonpublic personal information, including personally 
identifiable financial information, with other entities. In 
some cases, these notices also explain how consumers can 
opt out of certain types of sharing.  
 
Section 502 of GLBA and Regulation P require that initial 
and annual notices inform customers of their right to opt out 
of certain financial information sharing of nonpublic 
personal information with some types of nonaffiliated third 
parties. For example, customers have the right to opt out of 
a financial institution selling the names and addresses of its 
mortgage customers to an unaffiliated home insurance 
company and, therefore, the institution would have to 
provide an opt-out notice before it sells the information. On 
the other hand, financial institutions are not required to 
allow consumers to opt out of the institutions’ sharing 

involving third-party service providers, joint marketing 
arrangements, maintaining and servicing accounts, 
securitization, law enforcement and compliance, reporting 
to consumer reporting agencies, and certain other activities 
that are specified in the statute and regulation as exceptions 
to the opt-out requirement (collectively, Regulation P 
sections 1016.13, 1016.14, and 1015). If a financial 
institution limits its types of sharing to those which do not 
trigger opt-out rights, it may provide a “simplified” annual 
privacy notice to its customers that does not include opt-out 
information. 
 
In addition to opt-out rights under GLBA, annual privacy 
notices also may include information about certain 
consumer opt-out rights under the Fair Credit Reporting 
Act (FCRA). The annual privacy disclosures under GLBA/
Regulation P and affiliate disclosures under the FCRA and 
Regulation V, its implementing regulation, interact in two 
ways. First, the FCRA imposes requirements on financial 
institutions providing “consumer reports” to others, but 
section 603(d)(2)(A)(iii) of the FCRA excludes from the 
statute’s definition of a consumer report the sharing of 
certain information about a consumer among the 
institution’s affiliates if the consumer is notified of such 
sharing and is given an opportunity to opt out. GLBA/
Regulation P requires financial institutions providing their 
customers with initial and annual privacy notices to 
incorporate into them any notification and opt-out 
disclosures provided pursuant to FCRA section 603.  
 
Second, section 624 of the FCRA/Regulation V’s Affiliate 
Marketing Rule provide that an affiliate of a financial 
institution that receives certain information (e.g., 
transaction history) from the institution about a consumer 
may not use the information to make solicitations for 
marketing purposes unless the consumer is notified of such 
use and provided with an opportunity to opt out of that use. 
Regulation V also permits (but does not require) financial 
institutions providing their customers with initial and 
annual privacy notices under Regulation P to incorporate 
any opt-out disclosures provided under section 624 of the 
FCRA and Subpart C of Regulation V into those notices.  
 
CFPB’s final rule does not change any content requirement 
within existing privacy notices; the rule merely provides a 
possible alternative for the delivery of the required annual 
privacy notice.  
 

New Annual Privacy Notice Alternative Delivery 

Method 

 
As mentioned above, CFPB has finalized a rule to allow 
financial institutions to use an alternative delivery method 
to provide annual privacy notices through posting the 
annual notice on their websites rather than mailing the 
annual notice to customers, if certain conditions are met. 
Specifically, financial institutions may use the alternative 
delivery method for annual privacy notices if:  
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Agencies Publish Proposed Rule on Flood 

Insurance, Mandatory Escrow and Detached 

Structures Proposed Rule in Federal Register.  
 
The Board of Governors of the Federal Reserve System 
(FRB), Federal Deposit Insurance Corporation (FDIC), 
Office of the Comptroller of the Currency (OCC), Farm 
Credit Administration (FCA), and National Credit Union 
Administration (NCUA) (collectively, the Agencies) have 
published in the Federal Register a proposed rule to amend 
regulations regarding loans in areas having special flood 
hazards. The proposed rule would establish requirements 
for the escrow of flood insurance payments, and would 
incorporate an exemption from the mandatory flood 
insurance purchase requirement for certain detached 

structures. Comments are due 12/29/2014. Copies of the 
proposed rule may be obtained from WBA or viewed at: 
http://www.gpo.gov/fdsys/pkg/FR-2014-10-30/pdf/2014-
25722.pdf. Federal Register, Vol. 79, No. 210, 10/30/2014, 
64518-64538.  

 

CFPB Publishes Final Rules in Federal 

Register.  
 

• The Bureau of Consumer Financial Protection (CFPB) 

has published in the Federal Register a final rule to 
amend Regulation P, which requires financial 
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institutions to provide an annual disclosure of their 
privacy policies to their customers. For more 
information regarding the final rule, please see the 
“Special Focus” section of this publication. The final 

rule is effective 10/28/2014. Copies of the final rule 
may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2014-10-28/pdf/2014-
25299.pdf. Federal Register, Vol. 79, No. 208, 
10/28/2014, 64057-64082.  

 

• CFPB has published in the Federal Register a final 

rule to amend its Ability-to-Repay/Qualified Mortgage 
(ATR/QM) rule, which would allow lenders to cure 
excess points and fees in limited circumstances. For 
more information regarding the final rule, please see 
the “Special Focus” section of this publication. The 

final rule is effective 11/03/2014, except for 
amendatory instruction 5, which is effective 

08/01/2015. Copies of the final rule may be obtained 
from WBA or viewed at: http://www.gpo.gov/fdsys/
pkg/FR-2014-11-03/pdf/2014-25503.pdf. Federal 
Register, Vol. 79, No. 212, 11/03/2014, 65299-65325.  

 

CFPB Publishes Mortgage Servicing 

Transfers Guidance in Federal Register. 
 

CFPB has published in the Federal Register guidance 
entitled “Compliance Bulletin and Policy Guidance – 

1. the institution does not disclose the customer’s 
nonpublic personal information to nonaffiliated third 
parties other than for purposes under Regulation P 
sections 1016.13, 1016.14, and 1016.15; 

2. the institution does not include on its annual privacy 
notice an opt-out under FCRA section 603;  

 
3. the opt-out notices required by FCRA section 624/

Regulation V have previously been provided, if 
applicable, or the annual privacy notice is not the only 
notice provided to satisfy such requirements;  

 
4. the information included in the privacy notice has not 

changed since the customer received the immediately 
previous privacy notice (whether initial, annual, or 
revised); and  

 
5. the institution uses the model form provided in 

Regulation P as its annual privacy notice. 
 
To use the alternative delivery method, the financial 
institution must continuously post the annual privacy notice 
in a clear and conspicuous manner on a page of its website 
on which the content is the privacy notice, without requiring 
the customer to provide any information such as a login or 

password or agree to any conditions to access the notice.  
 

To make customers aware that its annual privacy notice is 
available through these means, financial institutions must 
insert a clear and conspicuous statement at least once per 
year on an account statement, coupon book, or a notice or 
disclosure the institution issues under any provision of law. 
The statement must inform customers that: the annual 
privacy notice is available on the financial institution’s 
website; the institution will mail the notice to customers 
who request it by calling a specific telephone number; and 
the notice has not changed. There is model language for the 
required statement. Lastly, the final rule requires the 
financial institution to mail its current privacy notice to 
those customers who request it by telephone within ten days 
of the request.  
 

Financial institutions that cannot meet the conditions under 
the amendment cannot use the alternative delivery method 
as the means to satisfy GLBA/Regulation P requirements to 
deliver an annual privacy notice to customers; such 
institutions would be required to mail the annual privacy 
notice.  
 

CFPB’s final rule may be found at: http://www.gpo.gov/

fdsys/pkg/FR-2014-10-28/pdf/2014-25299.pdf.  ��
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Read “Special Focus” for an article regarding CFPB’s final rule which amends its ATR/QM requirements to allow creditors to 
cure excess points and fees charged in connection with a QM loan in specified circumstances. Read a second article regarding 
CFPB’s amendments to Regulation P which creates an alternative delivery method to provide annual privacy notices, which 
financial institutions will be able to use under certain circumstances. Next, turn to “Regulatory Spotlight” for proposed 
amendments to CFPB’s TILA/RESPA final rule and certain mortgage servicing rules issued in 2013. Finally, turn to 
“Compliance Notes” for final lists of rural counties and rural or underserved counties for use in 2015. ��

CFPB Allows Cure for QM Loans with Excess 

Points & Fees 
 

Notice 2014-19 

 
The Consumer Financial Protection Bureau (CFPB) has 
issued a final rule to amend its Ability-to-Repay/Qualified 
Mortgage (ATR/QM) requirements to allow creditors to cure 
excess points and fees charged in connection with a QM 
loan in specified circumstances. The final rule also amends 
the small creditor and small servicer exemptions from 
certain provisions in the Dodd-Frank Act Title XIV 
mortgage rules, to provide certain accommodations to non-
profit entities. This article is intended to provide a brief 
overview of the points and fees cure provision. 
 
Background 

 
CFPB issued a final rule in January 2013 to establish ATR/
QM requirements under the Truth in Lending Act (TILA), 
which is implemented by Regulation Z. The ATR/QM rule 
requires a creditor to make a reasonable, good faith 
determination, before consummating a mortgage loan, that 
the consumer has a reasonable ability to repay the loan 
according to its terms. Loans that meet the specifications to 
be QM loans provide the creditor with a safe harbor or 
rebuttable presumption of compliance with the ATR/QM 
rule’s requirements. The ATR/QM rule became effective 
January 10, 2014. 
 
The ATR/QM rule created five categories of QM loans: (1) 
general or standard QM; (2) temporary or “government 
patch” QM; (3) balloon loan QM by creditors serving rural 
or underserved areas; (4) small creditor portfolio loan QM; 
and (5) temporary small creditor balloon loan QM. In order 
to be a QM, under all five QM categories, the total points 
and fees payable in connection with a loan cannot exceed 
the limits outlined in the following table.  

The dollar amounts in the above table apply through 
December 31, 2014; the dollar amounts are adjusted 
annually for inflation. Effective January 1, 2015, the 
following limits apply:  

The term “total loan amount” is defined in Regulation Z, and 
it cannot be assumed that the “total loan amount” is the same 
figure as the amount of the note. With certain exceptions as 
outlined in Regulation Z, six categories of charges are 
included in the points and fees calculation: (1) all items 
included in the finance charge (with the exception of interest 
or time-price differential, mortgage insurance premiums, 
bona fide third-party charges not retained by the creditor, 
and bona fide discount points); (2) compensation paid by the 
creditor to a mortgage broker or a manufactured home 
retailer; (3) real estate-related fees; (4) premiums for credit 
insurance, credit property insurance, or other life, accident, 

Loan Amount Points and Fees Limit 

$100,000 or higher 3% of the “total loan 
amount” 

$60,000 - $99,999.99 $3,000 

$20,000 - $59,999.99 5% of the “total loan 
amount” 

$12,500 - $19,999.99 $1,000 

Less than $12,500 8% of the “total loan 
amount” 

Loan Amount Points and Fees Limit 

$101,953 or higher 3% of the “total loan 
amount” 

$61,172 - $101,952.99 $3,059 

$20,391 - $61,171.99 5% of the “total loan 
amount” 

$12,744 - $20,390.99 $1,020 

Less than $12,744 8% of the “total loan 
amount” 
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health or loss-of-income insurance where the creditor is the 
beneficiary; (5) the maximum prepayment penalty; and (6) 
the prepayment penalty paid in a refinance transaction. 
 
Excess Points and Fees Cure 

 

In October 2014, CFPB issued a final rule to provide a 
limited, post-consummation cure mechanism for loans that 
exceed the points and fees limit for QM status, but that 
meet the other QM requirements at consummation. The 
final rule became effective upon its publication in the 
Federal Register, and applies to transactions consummated 
on or after November 3, 2014. The cure provision is 
temporary; it will expire on January 10, 2021. CFPB made 
the cure provision temporary upon the notion that creditors 
will develop greater confidence in compliance systems over 
time, eliminating the need for the cure. 
 
In order for the cure provision to apply, the loan must be 
consummated on or before January 10, 2021, and otherwise 
meet the requirements of one of the five QM categories 
discussed above. The creditor or assignee must also 
maintain and follow policies and procedures for post-
consummation review of points and fees and for making the 
necessary cure payments to consumers. 
 
To cure excess points and fees, the creditor or assignee 
must pay to the consumer an amount not less than the sum 
of: (1) the dollar amount by which the transaction’s points 
and fees exceed the applicable limit; and (2) interest on that 
dollar amount. Interest is calculated using the contract 
interest rate applicable during the period from 
consummation until the cure payment is made to the 
consumer. The final rule permits creditors and assignees to 
make cure payments that exceed the amount required by the 
rule. 
 
The cure payment must be made within 210 days of 
consummation, and before the occurrence of any of the 
following events: 
 

• The initiation of litigation by the consumer in 
connection with the loan, 

 

• The receipt by the creditor, assignee or servicer of 
written notice from the consumer that the transaction’s 
total points and fees exceed the applicable limit, or 

• The consumer becoming 60 days past due on the 
obligation. 

 

CFPB limited the cure provision to 210 days after 
consummation and prior to the occurrence of the specified 
events in order to provide certainty to the market and 
increase access to credit, while also limiting the potential 
for abuses of the cure provision. 
 

The official commentary to Regulation Z, added by the final 
rule, provides that for purposes of the cure provision, “past 
due” means the failure to make a periodic payment 
sufficient to cover principal, interest, and if applicable, 
escrow under the terms of the legal obligation. Other 
amounts, such as late fees, are not considered for the 
purpose of determining whether the consumer is 60 days 
past due on the obligation. For purposes of the cure, a 
creditor or assignee may treat a received payment as 
applying to the oldest outstanding periodic payment. 
 

The cure payment may be made by any means acceptable to 
both the consumer and creditor or assignee, or it may be in 
the form of a check. If payment is made by check, the check 
must be delivered or placed in the mail to the consumer 
within 210 days after consummation, and before the 
occurrence of any of the three events specified above. 
 

When a creditor complies with the cure provision and 
refunds the excess points and fees, plus interest, to the 
consumer, the loan retains its QM status. Restructuring of 
the loan is not required by the final rule. 
 

HUD QM Rule Does Not Contain Cure Provision 
 

The Dodd-Frank Act authorized several federal agencies, in 
addition to CFPB, to issue final rules to establish definitions 
of “qualified mortgage” for loans guaranteed or insured by 
those agencies. The Department of Housing and Urban 
Development (HUD) issued a final rule to define which 
loans guaranteed or insured by HUD are QM loans. HUD 
recently issued a notice to announce that it does not intend 
to adopt a points and fees cure provision within its QM rule. 
 

Conclusion 

 

CFPB has issued a final rule to allow creditors and 
assignees to cure excess points and fees charged in 
connection with a loan that otherwise meets the 
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requirements to be a qualified mortgage. The creditor or 
assignee can refund to the consumer the amount of the 
excess points and fees, with interest payable from 
consummation until the date the refund is given, and the 
loan will retain its QM status. The cure payment must be 
made within 210 days of consummation, or before the 
occurrence of any of three specified events. The cure 
provision is temporary; it applies to transactions 
consummated on or after November 3, 2014, and on or 
before January 10, 2021.  
 
More information on the ATR/QM rule can be found in the 
July 2013 and February 2014 editions of WBA Compliance 
Journal. The final rule which provides the points and fees 
cure can be found at: http://www.gpo.gov/fdsys/pkg/FR-
2014-11-03/pdf/2014-25503.pdf. �
�

Alternative Delivery of Annual Privacy Notice 

Now Available 
 
Notice 2014-20 

 
The Consumer Financial Protection Bureau (CFPB) has 
issued a final rule to amend Regulation P, which requires, 
among other things, that financial institutions provide an 
annual disclosure of their privacy policies to their 
customers.  Effective October 28, 2014, the amendment 
creates an alternative delivery method for this annual 
disclosure, which financial institutions will be able to use 
under certain circumstances. 
 
Background 

 
The Gramm-Leach-Bliley Act (GLBA) and its 
implementing regulation, Regulation P, require that 
financial institutions provide consumers with certain notices 
describing their privacy policies. Financial institutions are 
generally required to first provide an initial notice of these 
policies, and then an annual notice to customers every year 
that the relationship continues. These notices describe 
whether and how the financial institution shares customers’ 
nonpublic personal information, including personally 
identifiable financial information, with other entities. In 
some cases, these notices also explain how consumers can 
opt out of certain types of sharing.  
 
Section 502 of GLBA and Regulation P require that initial 
and annual notices inform customers of their right to opt out 
of certain financial information sharing of nonpublic 
personal information with some types of nonaffiliated third 
parties. For example, customers have the right to opt out of 
a financial institution selling the names and addresses of its 
mortgage customers to an unaffiliated home insurance 
company and, therefore, the institution would have to 
provide an opt-out notice before it sells the information. On 
the other hand, financial institutions are not required to 
allow consumers to opt out of the institutions’ sharing 

involving third-party service providers, joint marketing 
arrangements, maintaining and servicing accounts, 
securitization, law enforcement and compliance, reporting 
to consumer reporting agencies, and certain other activities 
that are specified in the statute and regulation as exceptions 
to the opt-out requirement (collectively, Regulation P 
sections 1016.13, 1016.14, and 1015). If a financial 
institution limits its types of sharing to those which do not 
trigger opt-out rights, it may provide a “simplified” annual 
privacy notice to its customers that does not include opt-out 
information. 
 
In addition to opt-out rights under GLBA, annual privacy 
notices also may include information about certain 
consumer opt-out rights under the Fair Credit Reporting 
Act (FCRA). The annual privacy disclosures under GLBA/
Regulation P and affiliate disclosures under the FCRA and 
Regulation V, its implementing regulation, interact in two 
ways. First, the FCRA imposes requirements on financial 
institutions providing “consumer reports” to others, but 
section 603(d)(2)(A)(iii) of the FCRA excludes from the 
statute’s definition of a consumer report the sharing of 
certain information about a consumer among the 
institution’s affiliates if the consumer is notified of such 
sharing and is given an opportunity to opt out. GLBA/
Regulation P requires financial institutions providing their 
customers with initial and annual privacy notices to 
incorporate into them any notification and opt-out 
disclosures provided pursuant to FCRA section 603.  
 
Second, section 624 of the FCRA/Regulation V’s Affiliate 
Marketing Rule provide that an affiliate of a financial 
institution that receives certain information (e.g., 
transaction history) from the institution about a consumer 
may not use the information to make solicitations for 
marketing purposes unless the consumer is notified of such 
use and provided with an opportunity to opt out of that use. 
Regulation V also permits (but does not require) financial 
institutions providing their customers with initial and 
annual privacy notices under Regulation P to incorporate 
any opt-out disclosures provided under section 624 of the 
FCRA and Subpart C of Regulation V into those notices.  
 
CFPB’s final rule does not change any content requirement 
within existing privacy notices; the rule merely provides a 
possible alternative for the delivery of the required annual 
privacy notice.  
 
New Annual Privacy Notice Alternative Delivery 

Method 

 
As mentioned above, CFPB has finalized a rule to allow 
financial institutions to use an alternative delivery method 
to provide annual privacy notices through posting the 
annual notice on their websites rather than mailing the 
annual notice to customers, if certain conditions are met. 
Specifically, financial institutions may use the alternative 
delivery method for annual privacy notices if:  
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Read “Special Focus” for an overview of the Integrated Mortgage Disclosures under TILA/RESPA, as the final rule will 
become effective in August. Then, turn to “Regulatory Spotlight” for CFPB’s issuance of its Semi-Annual Regulatory Agenda 
and a proposed information collection on a consumer complaint system, which would allow companies to participate in 
CFPB’s Company Portal. Finally, see “Compliance Notes” for a reminder of the 2015 revised thresholds and fee limitations 
under Regulations Z and M. ��

Integrated Mortgage Disclosures under TILA/

RESPA: An Overview 
 
Notice 2014-21 

 
On December 31, 2013, the Bureau of Consumer Financial 
Protection (CFPB) published in the Federal Register the 
much anticipated final rule regarding the integrated 
mortgage disclosures under the Truth in Lending Act 
(TILA) and the Real Estate Settlement Procedures Act 
(RESPA), referred to as the TILA/RESPA final rule.   
 
Sections 1098 and 1100A of the Dodd-Frank Act (DFA) 
direct CFPB to publish rules and forms that combine certain 
disclosures consumers receive in connection with applying 
for and closing on a mortgage loan under TILA and RESPA. 
Consistent with this requirement, CFPB amended TILA’s 
Regulation Z and RESPA’s Regulation X to establish new 
disclosure requirements and forms in Regulation Z for most 
closed-end consumer credit transactions secured by real 
property. In addition to combining the existing disclosure 
requirements and implementing new requirements imposed 
by DFA, the TILA/RESPA final rule provides guidance 
regarding compliance with those requirements. The TILA/
RESPA final rule is effective August 1, 2015.  
 
As the title suggests, this article is meant to provide a high-
level overview of the TILA/RESPA final rule. Therefore, to 
gain a full understanding of the rule you will need to read 
the complete final rule which may be found, together with 
other resources regarding the rule, at: 
www.consumerfinance.gov/regulatory-implementation/tila-
respa/. Future articles in the WBA Compliance Journal will 
provide overviews of the rules related to the Loan Estimate 
and Closing Disclosure, limits on closing cost increases, and 
other requirements and prohibitions under the TILA/RESPA 
final rule. Given that the final rule is essentially a complete 
overhaul of the mortgage disclosure process, it is imperative 
that lenders begin to analyze the rule now and begin to 
prepare for compliance on August 1, 2015. 

TILA and RESPA Amendments 
 

The TILA/RESPA final rule made several amendments to 
Regulation Z. The amendments include: (1) definition 
changes; (2) clarification that Regulation Z applies to certain 
types of trusts; (3) a new Loan Estimate disclosure which 
replaces RESPA’s GFE and TILA’s early Truth in Lending 
disclosure; (4) a new Closing Disclosure which replaces 
RESPA’s Settlement Statement and TILA’s final Truth in 
Lending disclosure; (5) special information booklet rules; 
(6) a new escrow account cancellation notice; (7) record 
retention requirements; (8) mortgage transfer disclosure 
changes; and (9) other technical changes and rules related to 
reverse mortgages and timeshares. This article will not cover 
the rules related to reverse mortgages and timeshares.   
 

The final rule also made several amendments to Regulation 
X. The amendments include: (1) the elimination of the 
exemption for transactions secured by 25 or more acres; (2) 
revisions to the GFE and HUD-1/1A Settlement Statement 
forms; and (3) a partial exemption from certain disclosures 
(i.e., RESPA settlement cost booklet, RESPA GFE, RESPA 
settlement statement, and application servicing disclosure) 
for certain housing assistance loan programs for low- and 
moderate-income consumers for which the new integrated 
disclosures are required. This article will not cover the 
unique rules related to certain housing assistance loan 
programs for low- and moderate-income consumers.  
 

Scope of the TILA/RESPA Final Rule 
 

The TILA/RESPA final rule applies to most closed-end 
consumer credit transactions secured by real property 
(“covered transactions”) and includes loans that are 
currently subject to TILA but not RESPA, such as: 
construction only loans; loans secured by vacant land; and 
loans secured by 25 acres or more. Credit that is extended to 
certain trusts for tax or estate planning, such as revocable 
trusts and land trusts, if made primarily for personal, family 
or household purposes and secured by real property—is  
not exempt from the TILA/RESPA final rule.  
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The TILA/RESPA final rule does not apply to: creditors 
who make five or fewer mortgage loans per year; home 
equity lines of credit (HELOCs); reverse mortgages; and 
chattel-secured loans, such as loans secured by a mobile 
home or other dwelling that are NOT secured by real 
property. Creditors need be mindful, however, when 
originating HELOCs, reverse mortgages or chattel-
dwelling/non-real property secured types of loans that they 
must continue to use, as applicable, the GFE, HUD-1/1A, 
and other TILA disclosures required by current law. For 
example, the creditor must continue to provide to the 
consumer the TILA disclosure required by Regulation Z 
section 18(s) in a closed-end loan secured by a mobile 
home that is not attached to real property.  
 
It follows, then, that for transactions not covered by the 
final rule, the creditor cannot use the integrated disclosure 
forms in place of the GFE, HUD-1/1A and other TILA 
disclosure forms for transactions that are otherwise covered 
by TILA or RESPA. The TILA/RESPA final rule does not, 
however, prohibit creditors from using the integrated 
disclosure forms on loans that are not covered by TILA or 
RESPA.  
 
The Loan Estimate Disclosure 

 
For covered transactions, the creditor must provide the 
consumer with a good faith estimate of the credit costs and 
transaction terms on the new disclosure titled “Loan 
Estimate,” using that term. 

 
The Loan Estimate is a three-page form which replaces two 
current federal forms - the GFE under RESPA and the 
“early” Truth in Lending disclosure under TILA. The first 
page of the Loan Estimate includes general information, 
loan terms, projected payments and costs at closing. The 
second page provides closing cost details and information 
about adjustable payments and adjustable interest rates, 
when applicable. The third page contains additional 
information about the loan, including: contact information, 
a comparison table, an other considerations table, and an 
optional signature statement for an acknowledged receipt. 
The Loan Estimate must be in writing and contain the 
information and format as prescribed in Regulation Z. The 
final rule and its commentary contain detailed instructions 
on how each line of the Loan Estimate should be 
completed. 

Delivery 

 
The creditor is required to deliver or place in the mail the 
Loan Estimate no later than the third business day after the 
creditor receives the consumer’s application. For purposes 
of this delivery requirement, “business day” means the 
standard definition of business day—meaning a day on 
which the creditor’s offices are open for substantially all of 
its business functions.   

 
The TILA/RESPA final rule has revised the Regulation Z 
definition of the term “application” for purposes of 
determining when a Loan Estimate must be provided to the 
consumer. Once the consumer has submitted the following 
six pieces of information to the creditor, regardless of the 
format of that information, the creditor is required to 
provide the consumer a Loan Estimate: (1) consumer’s 
name; (2) consumer’s income; (3) consumer’s social 
security number (or other unique identifier the creditor uses 
to obtain a credit report on the consumer); (4) the property 
address; (5) an estimate of the value of the property; and (6) 
the mortgage loan amount sought.  

 
The amended definition does not prevent a creditor from 
collecting whatever additional information it deems 
necessary in connection with the request for the extension 
of credit; however, once the creditor has received the six 
pieces of information, it has an application which triggers 
the requirement to provide the consumer with a Loan 
Estimate. If the creditor determines within the three-
business day period that the consumer’s application will not 
or cannot be approved on the terms requested by the 
consumer or if the consumer withdraws the application 
within that period the creditor is not required to provide the 
Loan Estimate.  

 
The creditor is also required to deliver or place in the mail 
the Loan Estimate not later than the seventh business day 
before consummation. For purposes of this delivery 
requirement, “business day” means the precise definition of 
business day—meaning all calendar days except Sundays 
and legal public holidays specified in 5 U.S.C. 6103(a) such 
as New Year’s Day, the birthday of Martin Luther King Jr., 
Washington’s birthday, Memorial Day, Independence Day, 
Labor Day, Columbus Day, Veteran’s Day, Thanksgiving 
Day, and Christmas Day.  
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The consumer may modify or waive the seven-business-day 
waiting period after receiving the Loan Estimate if the 
consumer has a bona-fide personal financial emergency that 
necessitates consummating the mortgage loan before the 
end of the waiting period; the same rule is currently 
available under Regulation Z.  The TILA/RESPA final rule 
has added new commentary to further illustrate what may be 
considered a bona-fide personal financial emergency and 
who must sign the written waiver. Regulators have 
historically scrutinized the consumer’s decision to shorten 
or waive this waiting period; WBA expects that same 
rigorous scrutiny to continue under the final rule.  
 

Mortgage Broker Responsibilities 
 

If a mortgage broker receives a consumer’s application, 
either the creditor or the mortgage broker shall provide the 
consumer with a Loan Estimate. If the broker provides the 
disclosure the broker is required to comply with all relevant 
requirements of the Loan Estimate. The commentary to the 
final rule makes it clear that even if the mortgage broker 
issues the Loan Estimate, the creditor remains responsible 
for ensuring that the requirements of Regulation Z have 
been satisfied. For example, if a mortgage broker receives a 
consumer’s application and provides the consumer with the 
Loan Estimate, the creditor does not satisfy the 
requirements related to providing a Loan Estimate if it 
provides duplicative disclosures to the consumer. In the 
same example, even if the broker provides an erroneous 
disclosure, the creditor is responsible and may not issue a 
revised disclosure correcting the error. The creditor is 
expected to maintain communications with the broker to 
ensure that the broker is acting in place of the creditor. 
Given the creditor’s potential liability for a mortgage 
broker’s disclosure errors, creditors should review, prior to 
the final rule’s effective date, their application and 
disclosure processes for mortgage transactions involving 
mortgage brokers to determine how best to protect against 
such potential liability.  
 
Limitation on fees 
 
Consistent with current law, the creditor generally cannot 
charge any fees until after the consumer has been given the 
Loan Estimate and the consumer has indicated his or her 
intent to proceed with the transaction. There is an exception 
that allows creditors to charge a fee to obtain a consumer’s 
credit report.  
 

Written List of Providers 
 

The TILA/RESPA final rule has retained the requirement 
for a creditor to provide the consumer with a written list of 
providers at the same time the Loan Estimate is provided if 
the consumer is permitted to shop for a settlement service. 
The creditor must identify at least one available provider for 
each settlement service for which the consumer is permitted 
to shop.  
 

Special Information Booklet at Time of Application 
 

Except as provided below, the creditor must provide a copy 
of the special information booklet required by RESPA to a 
consumer who applies for a consumer credit transaction 
secured by real property. The creditor is required to deliver 
or place in the mail the booklet no later than three business 
days after the consumer’s application is received. For 
HELOCs, the creditor may provide the consumer with a 
copy of “When Your Home is On the Line: What You 
Should Know About Home Equity Lines of Credit”.  
 

The creditor need not provide the booklet to the consumer 
for a consumer credit transaction secured by real property, 
the purpose of which is not the purchase of a 1-4 family 
residential property, including: refinancing transactions; 
closed-end loans secured by a subordinate lien; and reverse 
mortgages.   
 

Revisions and Corrections to Loan Estimates 
 
The TILA/RESPA final rule permits creditors to provide to 
the consumer revised Loan Estimates only in certain 
specific circumstances, including: (1) changed 
circumstances (as that term is defined in the final rule) that 
occur after the Loan Estimate is provided; (2) a consumer 
requested revision to credit terms or settlement; (3) the rate 
being locked after the consumer was provided with a Loan 
Estimate; (4) the consumer has indicated an intent to 
proceed with the loan more than ten business days after the 
Loan Estimate was originally provided; and (5) a new 
construction loan, when settlement is delayed by more than 
sixty calendar days if the original Loan Estimate contained 
a certain disclosure that the creditor may issue a revised 
disclosure.  
 

The final rule requires creditors to deliver or mail a revised 
Loan Estimate no later than three business days after 
receiving the information sufficient to establish that one of 
the listed five reasons for Loan Estimate revision has 
occurred. The standard definition of business day applies to 
the issuance of a revised Loan Estimate. However, the 
TILA/RESPA final rule prohibits a creditor from providing 
a revised Loan Estimate on or after the date it provides the 
consumer a Closing Disclosure. The creditor must ensure 
the consumer receives the revised Loan Estimate no later 
than four business days prior to consummation. For 
purposes of this delivery requirement, “business day” 
means the precise definition of business day.   
 
If there are less than four business days between the time a 
revised Loan Estimate would be required to be provided to 
the consumer and consummation, creditors may provide 
consumers with a Closing Disclosure which reflects any 
revised figures. For example, if the creditor is scheduled to 
meet with the consumer and provide the Closing Disclosure 
on Wednesday, and the APR becomes inaccurate on 
Tuesday, the creditor meets the requirements to provide 
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timely revised disclosures by providing the Closing 
Disclosure reflecting the revised APR on Wednesday. 
However, the creditor does not meet the requirement to 
provide timely revised disclosures if it provides both a 
revised version of the Loan Estimate reflecting the revised 
APR on Wednesday and also provides a Closing Disclosure 
on Wednesday.  
 
Closing Disclosure  
 
For covered transactions, the Closing Disclosure form 
replaces the current form used to close a loan, the HUD-1 
under RESPA. It also replaces the Truth in Lending 
disclosure under TILA. The Closing Disclosure contains 
additional new disclosures required by DFA and a detailed 
accounting of the settlement transaction. The new 
disclosure is a five-page document which contains the 
following: (1) general information, loan terms, projected 
payments and costs at closing; (2) loan costs and other 
costs; (3) calculating cash to close, summaries of 
transactions, and alternatives for transactions without a 
seller; (4) additional information about the loan; and (5) 
loan calculations and other disclosures and contact 
information. The final rule and its commentary contain 
detailed instructions on how each line of the Closing 
Disclosure should be completed.  
 
Timing  
 
The creditor must deliver the Closing Disclosure to 
consumers so that they receive the form at least three 
business days before consummation. For purposes of this 
disclosure, the precise definition of “business day” applies. 
Similar to the seven-business-day waiting period after 
receiving the Loan Estimate, consumers may waive or 
modify the three-business day waiting period for receipt of 
the Closing Disclosure for a bona-fide personal financial 
emergency that necessitates consummating the mortgage 
loan before the end of waiting period. 
 
If the creditor makes significant changes between the time 
the Closing Disclosure is given and consummation— 
specifically, if the creditor makes changes to the APR of 
more than 1/8 of a percent for most loans (and 1/4 of a 
percent for loans with irregular payments or periods), 
changes the loan product, or adds a prepayment penalty to 
the loan—the consumer must be provided with a revised 
disclosure and an additional three-business-day waiting 
period after receipt of such disclosure must be observed. 
Less significant changes can be disclosed on a revised 
Closing Disclosure provided to the consumer at or before 
consummation, without delaying consummation.  
 
Settlement Agent 
 
Under the TILA/RESPA final rule, the creditor is 
responsible for delivering the Closing Disclosure, but 
creditors may use settlement agents to provide the Closing 
Disclosure, provided that they comply with the final rule’s 

requirements for the Closing Disclosure. As such, creditors 
and settlement agents may agree to divide responsibility 
with respect to completing any of the disclosure under 
Regulation Z; however, the creditor remains responsible for 
ensuring all applicable requirements are met. Creditors will 
want to discuss, prior to the final rule’s effective date, 
settlement procedures with title companies or others who 
may act as settlement agent for the creditor to plan for any 
changes in the creation or delivery of information necessary 
to complete the Closing Disclosure.   

 
Record Retention 

 
The final rule generally requires creditors to retain evidence 
of compliance with the Loan Estimate and Closing 
Disclosure requirements for three years after the later of the 
date of consummation, or the date disclosures are required. 
Consistent with existing RESPA recordkeeping 
requirements, a creditor is required to retain the Closing 
Disclosure and documents related to such disclosure for five 
years after consummation.  
 
Effective Date and Additional Resources  

 
As mentioned above, most provisions of the TILA/RESPA 
final rule, including use of the new forms, apply to 
applications for closed-end consumer credit transactions 
secured by real property that are received on or after 
August 1, 2015. The new forms cannot be used for 
transactions where the application was received prior to 
August 1, 2015. Thus, the current separate TILA and 
RESPA forms must be used for transactions for which the 
application is received prior to August 1, 2015.  

 
Certain provisions however, apply on August 1, 2015, 
regardless of the date the application for a covered 
transaction is received. The provisions include: (1)  the 
prohibition on imposing fees on a consumer before the 
consumer has received the Loan Estimate and indicated an 
intention to proceed with the transaction; (2) the prohibition 
on providing written estimates of terms or costs specific to 
consumers without a written statement informing the 
consumer that the terms and costs may change before the 
consumer has received the Loan Estimate; (3) the 
prohibition on requiring submission of documents verifying 
information related to the consumer’s application before 
providing the Loan Estimate; and (4) the final rule’s effect 
on state laws and state exemptions.  

 
As the final rule makes wide-reaching changes to mortgage 
disclosures under TILA and RESPA, lenders must begin to 
analyze the rule now in preparation for the August 1, 2015 
effective date. The TILA/RESPA final rule may be viewed 
in the December 31, 2013, edition of the Federal Register: 
www.gpo.gov/fdsys/pkg/FR-2013-12-31/pdf/2013-
28210.pdf. CFPB has also created a number of resources 
regarding the final rule, including guides and disclosure 
samples which may be found at: 
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www.consumerfinance.gov/regulatory-implementation/tila-
respa/. In addition, WBA Education will be hosting another 
day-long seminar on the TILA/RESPA final rule in the 

Spring; registration for that program will be made available 
in the near future: www.wisbank.com/Web/Education/
SearchEvents/tabid/98/Default.aspx. ��

REGULATORY SPOTLIGHT 

CFPB Issues Semi-Annual Regulatory Agenda. 
 
The Bureau of Consumer Financial Protection (CFPB) has 
published a semi-annual update to its rulemaking agenda. 
Under the Regulatory Flexibility Act, federal agencies are 
required to publish regulatory agendas twice per year. The 
agenda identifies several topics that are in either a prerule, 
proposed rule, or final rule stage. Copies of the agenda may 
be obtained from WBA or viewed at: http://
www.consumerfinance.gov/blog/fall-2014-rulemaking-
agenda/.  

 

CFPB Proposes Amendments to Servicing 

Requirements under Regulations X and Z. 
 
CFPB has issued a proposed rule to amend various servicing 
requirements under Regulation X, which implements the 
Real Estate Settlement Procedures Act (RESPA), and 
Regulation Z, which implements the Truth in Lending Act 
(TILA). The proposed amendments focus primarily on 
clarifying, revising, or amending provisions regarding force-
placed insurance notices, policies and procedures, early 
intervention and loss mitigation requirements, and periodic 
statement requirements. The proposed amendments also 
address servicing requirements when a consumer is a 
potential or confirmed successor in interest, is in 
bankruptcy, or sends a cease communication request under 
the Fair Debt Collection Practices Act. Comments will be 
due 90 days after the proposed rule is published in the 
Federal Register. Copies of the proposed rule may be 
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2014-12-15/pdf/2014-28167.pdf. Federal 
Register, Vol. 79, No. 240, 12/15/2014, 74175-74305.   

 

CFPB Proposes Information Collection on 

Consumer Complaint Intake System. 
 
CFPB has proposed an information collection entitled 
“CFPB’s Consumer Complaint Intake System Company 
Portal Boarding Form Information Collection System.” The 
form would allow companies to actively participate in 
CFPB’s Company Portal, a secure, web-based interface 
between CFPB’s Office of Consumer Response and 
companies which allows companies to view and respond to 
complaints submitted through CFPB’s complaint handling 
system. Comments are due 02/02/2015. Copies of the notice 
may be obtained from WBA or viewed at: http://
www.gpo.gov/fdsys/pkg/FR-2014-12-04/pdf/2014-
28511.pdf. Federal Register, Vol. 79, No. 233, 12/04/2014, 
71984.  

FRB Issues Final Rule on Reserve 

Requirements. 
 

The Board of Governors of the Federal Reserve System 
(FRB) has issued a final rule to amend Regulation D to 
reflect the annual indexing of the reserve requirement 
exemption amount and the low reserve tranche for 2015. 
The final rule sets the amount of total reservable liabilities 
of each depository institution that is subject to a zero 
percent reserve requirement in 2015 at $14.5 million, which 
reflects an increase from $13.3 million in 2014. This 
amount is known as the reserve requirement exemption 
amount. The final rule also sets the amount of net 
transaction accounts at each depository institution, over the 
reserve requirement exemption amount that is subject to a 
three percent reserve requirement in 2015 at $103.6 million, 
which reflects an increase from $89.0 million in 2014. This 
amount is known as the low reserve tranche. The final rule 
is effective 12/17/2014. Copies of the final rule may be 
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2014-11-17/pdf/2014-27161.pdf. Federal 
Register, Vol. 79, No. 221, 11/17/2014, 68349-68351. 
 

FRB Issues Final Rule on Concentration 

Limits for Large Financial Companies. 
 
FRB has issued a final rule to implement section 622 of the 
Dodd-Frank Act, which establishes a financial sector 
concentration limit that generally prohibits a financial 
company from merging or consolidating with another 
company if the resulting company’s liabilities would exceed 
10 percent of the aggregate liabilities of all financial 
companies. The final rule also establishes reporting 
requirements for financial companies that do not otherwise 
report consolidated financial information to FRB or another 
appropriate federal banking agency. The final rule is 
effective 01/01/2015. Copies of the final rule may be 
obtained from WBA or viewed at: http://www.gpo.gov/
fdsys/pkg/FR-2014-11-14/pdf/2014-26747.pdf. Federal 
Register, Vol. 79, No. 220, 11/14/2014, 68095-68107. 
 

FRB Issues Final Rule on Collection of Checks 

and Time of Settlement. 
 

FRB has issued a final rule to amend subpart A of its 
Regulation J, Collection of Checks and Other Items by 
Federal Reserve Banks and Funds Transfers through 
Fedwire, to permit Federal Reserve Banks to require paying 
banks that receive presentment of checks from Reserve 
Banks to make the proceeds of settlement for those checks 
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