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sgetions, should be retained, eliminated, or modified,
Colhggents are due 06/30/2010. Copies of the notice may be
obtaincligrom WBA or viewed at: hitp://
edocket,ac¥gss.gpo.gov/2010/pdi72010-7549.pdf. Federal
Register, VolNg3, No. 64, 04/05/2010, 17089-17093.

NCUA Issues Pigposed Rule on Fixed Assets,
Member BusinesS\Loans and Regulatory
Flexibility Program. N

‘The National Credit Union Adtjgistration (NCUA) has
proposed to revise certain provisiofg of its Regulatory
Flexibility Program (RegFlex) to enh#goe safety and
soundness for credit unions. Those proViigons pertain to
fixed assets, member business loans (MBL gtress testing of
investments, and discretionary control of J ents. Some
of these revisions will require conforming amendgents to
NCUA’s fixed assets and MBL rules. The RegFlex
exempts from certain regulatory restrictions and granti
additional powers to those federal credit unions (FCUS g
bave demonstrated sustained superior performance a4
measured by CAMEL ratings and net worth clasgigi€ations.
An FCU may qualify for RegFlex treatment ayfmatically
or by application to the appropriate regionglffiirector.
Specifically, an FCU automatically qualif€s when it has
received a composite CAMEL rating g1 or “2” for the
two preceding examinations and hgffmaintained a net worth
classification of “well capitalizgd® under Part 702 of
NCUA’s rules for six consegyfive preceding quarters or, if
subject to a risk-based netgfdrth (RBNW) requirement
under Part 702, has remaffied “well capitalized” for six
consecutive precedingffuarters after applying the applicable
RBNW requiremegf#An FCU that does not automatically
qualify may applfffor a RegFlex designation with the
appropriate regfonal director. An FCU’s RegFlex authority
can be lost gPrevoked. Comments are due 05/24/2010.
Copies offfic proposed rule may be obtained from WBA or
viewegffit: htitp://edocket.access.gpo.gov/2010/pdf72010-
639 Ihdf. Federal Register, Vol. 75, No. 57, 03/25/2010,
146772-14375.

NCUA Issues Proposed Rule on Fiduciary
Duties at Federal Credit Unions; and Mergers
and Conversions of Insured Credit [Jffons.

NCUA has issued a proposed rule coveg® several related
subjects. The proposal documents angfc arifies the fiduciary
duties and responsibilities of fedag credit union directors,
The proposal adds new pro S{ONs establishing the
procedures for insured crgd® unions merging into banks.
The proposal also amgf¥s some of the ex1stmg regulatory
procedures applicg$f€ to insured credit union mergers with
other credit ugid¥s and conversions to banks. In January
2008, the N@FTA Board issued an Advance Notice of
Proposgdh Rulemaking (ANPR} asking whether it should
adopgfitiles governing the merger of a federally insured

_ At union (FICU) into, or a FICU’s conversion to, a

gfnancial institution other than a mutual savings bank
ogram

(MSB). The ANPR also sought comments about whether
NCUA should amend its existing regulations regarding
mergers, charter conversions, and changes in account
insurance. In particular, NCUA sought comments about

\gow these transactions affect member rights and ownership

infygests, and whether regulatory changes are necessary to
bettey otect member interests. A particular focus of the
ANPR wBggwhether existing rules adequately protect
member inte¥gts. NCUA has now proposed rules it believes
are designed to Belter protect the members. Comments are
due 05/28/2010. NBEA has also issued a separate notice o
announce a correction tyjts proposal because the proposed
rule contained an incorrecgddress for website comments
and an incorrect subject line 8fg-mail comments in the
“address” section of the preambI&o the proposed rule. The
correction notice includes the corre®&gontact information.
Copies of the proposed rle may be obMiged from WBA or
viewed at: http://edocket.access.gpo.gov/Z00/pdf/2010-
6439.pdf. Federal Register, Vol. 75, No. 59, 08/29/2010,
15574-15596. Copies of the correction may be oty ned
from WBA or viewed at: hitp://
edocket.access.gpo.gov/2010/pdf/2010-7655.pdf. FedeMy
Register, Vol. 75, No. 64, 04/05/2010, 17083-17084.m

COMPLIANCE NOTES

* Lenders and underwriting staff are reminded to
take particular care when imposing charges for consumer
credit reports. At issue is the practice of charging only one
fee for a joint credit report ordered for an application
between married joint applicants, but charging higher fees
for separate individual credit reports ordered for “similarly
situated” unmarried joint applicants. Regulators have taken
the position that such a practice is a fair lending violation
based on “marital status” under the Equal Credit
Opportunity Act (ECOA).!

' Regulation B, which implements ECOA, specifies that “‘a creditor shal!
not discriminate against an applicant on a prohibited basis regarding any
aspect of a credit transaction,” The purpose of Regulation B is to promote
the availability of credit to all creditworthy applicants withoul regard to
race, color, religion, national origin, sex, age (provided the applicant has
the capacity to contract), and marital status.

The fact that the difference in charge between a joint credit
report and separate individual credit reports may be a small
amount does not matter; rather, the mere fact that the credit
report charge is a different amount for married joint
applicants versus the credit report charge for similarly
situated non-married joint applicants is the cause of the
violation.

It is our understanding that joint credit reports may be
ordered from credit bureaus for any applicants who share a
commeon residential address, Thus, non-married joint
applicants sharing a common residential address arguably
are similarly situated to married joint applicants who share
the same address.
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Banks are encouraged to: (1) review their underwriting
practices to identify how consumer credit reports are
ordered from credit reporting agencies in connection with
an application; (2) review the charges involved; and (3)
contact their credit report vendors to discuss product
options.

L g The US Department of Labor (DOL) has recgatly
issuc Administrator’s Interpretation No. 2010-1 reggffding
the apfllication of the administrative exemption undg
Sectior@ 3(a)(1) of the Fair Labor Standards Act (LSA) as
it relatedgo the duties of a mortgage loan officer. fhsed
upon the@nalysis outlined in the interpretation, #hs DOL’s
interpretaf@gn that employees who perform thgffpical job
duties of a Wortgage loan officer do not qualifl¥ as bona fide
administrati% employees exempt under segffon 13(a)(1) of
FLSA. The D@L interpretation outlines th@ftypical job
duties of mortf@ge loan officers; and fac@rs under the
FLSA used to dgtermine whether an egifloyee is exempt,

Financial institut@ns, together with gfir own legal counsel,
should review the@OL interpretatighl as applied to their
own employees’ cinpensation andprimary duties to further
determine how the BOL. mterpreffftion may impact the
instjtution. For a coff§ of the D@, interpretation, please
contact WBA’s Jodi Beske atg08/441-1207 or
jzieske(@wisbank.co M The L. interpretation may also be
may found at: www.dolRe oyl HD/opinion/adminlntrprin/
FLSA/2010/FT.SAAT20M08F ndf.

+* The WBA’s OyS®iew of Various Government
Mortgage Loan Prograi% ai art has been updated. The
revisions include upda@@d iffermation on the recently
announced Treasury Shhance@ents to the HAMP program
which go into effecgghis fall. We revised chart also includes
information relatedfb b short sal® and deeds-in-lieu of
foreclosure underff#AFA whichent into effect

04/05/2010. The @fart may be folth d on the WBA website
at: www, w1sba idcon.

+ Federff} regulators have mad@available the Model
Consumer Prig@lcy Notice Online Forf§Builder for financial
institutions tdflownload and use to devp and print
customized ggrsions of a model privacy 1 Qiice. The Online
Form Buildg (OFB) based on the model Trm regulation
pubhshed tfthe Federal Register on 12/01/4 09, under the
GLBA is g8 all'lblc with several options, To Qtain a legal
"safe harlggr” and so satisfy the law’s disclosut8y,
require
model oi regulation when using the OFB. Howi /e,
ms’utuu @5 are reminded that the current safe harb&h
remaingih effect for notices that contain clauses frogy
Appengk B of the regulation (formerly Appendix AMso
@uch notice is provided on or before 12/31/2018.
g&es institutions time to make the transition froni@heir
existiffr notice to a notice based on the new models. THS
OFBflay be found at: www.federaireserve. gov/newseve ts/
presegworeg/201004152.htm.
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Blits, institutions must follow the instrujons in the

4 OCC has adopted as guidance the FRB ConsurJ8
ffaJrs letter CA 09-12 regarding amendments to _
Woulation Z, which implements the Truth in Lendindg?
F k! s CA Ietter provided guidance in the form of ag
to T8 uently asked questions regarding Regulatio
repayR@ent ability for higher-priced balloon mortg
with tel@as of less than seven years. The letter wily outlined

in the Niember 2009 edition of the WBA s C¢ipliance
Journal. Jge Bulletin may be found at: www @¥c.treas.gov/
fp/bulletir@010-14.html. "

f"

+ FEM&, OTS and FRB have i 1ssue Puidance
regarding the fent lapses in authorizatiof§ bf National
Flood Insurancefrogram (NFIP). The
Congressional atlghorization of NFIP ex jred at midnight on
03/28/2010. Whildawaiting further Coy w tessional action on
this issue, lenders siould consult the gfffdance documents.
FEMA guldance majgbe found at: v .aba.com/aba/
documents/news/FEN fa pdf. OTFrvidance may be
found at: hitp://files.otMireas. gov/ 8.pdf. FRB guidance
may be found in Consu Ger Affairgd® A leiter 10-3:

wwy federalreserve. govihoarddogs ¥/ caletters/2010/1003/
caltr1 003, him. : :

WCA 10-4 regarding

ard agreements and CA 10-
ation procedures regarding
ation have been issued by

< Consumer Affairsy
submission of consumer crelii
5 regarding interagency exanigs
the duties of furnishers of i in
FRB.

The purpose of CA 10-4 iffo reif@rate and highlight
Regulation Z (Truth in LgAding) 1} 1- uirements related to the
submission of consumegéredit uf agreements. Under the
Credit Card Accountabf ty Respongghility and Disclosure
Act of 2009 (Credit -_ﬁrl Act), crediffcard issuers must
submit their consumef§eredit card agrf@ements to FRI3 for
posting on FRB’s wsﬂ:e The final rifle which amended
Regulation 7, adop{g t by FRB on 01/1%2010, required
issuers to scnd theig Initial submissions xu FRB by
02/22/2010. Subsucnt submissions areue on
08/02/2010, and gh a quarterly basis theregfter. FRB has
also published tgehnical specifications for e submission of
consumer credifftard agreements, which wefg 1ncluded as
Attachmcntl the final rule, :

The FRB fi (u rule also adopted certain cxcep fons to the
submissiongequirements. Issuers with fewer thy 10,000
open credifftard accounts are exempt. Card issuls are not
required submit agreements for private label plins
offered -sa 'behalf of a single merchant or a group
affiliatef ‘merchants if each of these plans has fewgh than
10,0008 nen accounts. Also, issuers are not require@ito
submifagreements for pl'ms offered in order to testi@new
credifftard product provided that the plan involves ng§more
than§l 0,000 accounts. Agreements that are not curre zrl
of (@ ed to the public are 2lso excepted from the rule. % guers
shighld refer to 12 CFR 226.58 and accompanying staiig

Yo 1mentary for further information. €4 10-4 may be fund



