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In Anticipation of a Final Section 1071 Rule, Banks Should Determine What a “Covered 
Application” Is? 

What does the bank consider to be an application for business-purpose credit? Is it a verbal request? Or does a request 
need be documented on a particular type of application? Can a request be made via email or via some other electronic 
method? 

With the finalization of the Bureau of Consumer Financial Protection’s (CFPB’s) small business loan data collection 
rule (a/k/a Section 1071) forthcoming in the near future, what a bank considers an application for business-purpose or 
commercial credit will be an important distinction as the request will become a trigger for the need to ask and collect 
additional information regarding the applicant. As the industry awaits the release of a final Section 1071 rule, each 
bank should determine what it considers an application for business-purpose credit to help conceptualize how to collect 
additional data when working with women- or minority-owned businesses and small businesses. 

To help with those initial steps, this article outlines what is considered a “covered application” for a “covered credit 
transaction” under the Section 1071 proposed rule. While it is unknown how CFPB will finalize the rule, by identifying 
what applications may be covered, banks can begin to identify how the flow of data collection may be accomplished. 
This preparatory step should assist with implementation of a final rule. Based upon its published semi-annual regulatory 
agenda, it is expected that CFPB will release a final Section 1071 rule by end of March. 

Background

Section 1071 of the Dodd Frank Act amended the Equal Credit Opportunity Act (ECOA) to require that financial 
institutions collect and report to CFPB data regarding applications for business credit by women- or minority-owned 
businesses and small businesses. In addition, Section 1071 requires that financial institutions restrict access to 
underwriters and other persons to certain 1071 data as CFPB fears underwriters will be influenced by such data—
resulting in higher or more costly loan terms for the applicant. Section 1071 also imposes recordkeeping requirements 
and the publication of data after modification or deletion of certain data to protect applicants’ privacy interests. 

Who is a Covered Financial Institution

As proposed, a “covered financial institution” means a financial institution that originated at least 25 covered credit 
transactions for small businesses in each of the two preceding calendar years. For example, in 2026, the two preceding 
calendar years are 2024 and 2025. Accordingly, in 2026, Bank A does not meet the loan-volume threshold if did not 
originate at least 25 covered credit transactions for small businesses both during 2024 and during 2025. 

The calculation is based on total covered credit transactions originated for small businesses, rather than covered 
applications received. For example, if in both 2024 and 2025, Bank B received 30 covered applications from small 
businesses and originated 20 covered credit transactions for small businesses, then for 2026, Bank B is not a covered 
financial institution. As further explained below, a covered credit transaction is generally a request for business credit.
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For purposes of this definition, if more than one financial institution was involved in the 
origination of a covered credit transaction, only the financial institution that made the 
credit decision approving the application shall count the origination for purposes of this 
determination. Separate rules apply for merger or acquisition transactions. 

What is a Covered Application

Once a bank determines that it has originated at least 25 covered credit transactions for 
small businesses in each of the two preceding calendar years thereby making Section 
1071 rules apply, the bank then need identify what credit applications are subject to the 
rule. 

As a general rule, unless otherwise exempt, banks will need collect and report data 
about women- or minority-owned businesses and small businesses who have applied 
for an extension of business credit. This includes a request for any business loan, 
line of credit, credit cards, and merchant cash advances (collectively, a covered credit 
transaction). Applications for leases, factoring, credit secured by certain investment 
properties, trade credit, public utilities credit, securities credit, incidental credit, and 
consumer-designated credit are exempt, as those terms are further defined under 
Section 1071. 

A covered application means an oral or written request for a covered credit transaction 
that is made in accordance with procedures used by the bank for the type of credit 
requested. Section 1071 provides banks with latitude to establish their own application 
process or procedures, including designating the type and amount of information 
required from applicants.  

The term “procedures” refers to the actual practices followed by a bank, as well as its 
stated application procedures. For example, if a bank’s stated policy is to require all 
applications to be in writing on the bank’s application form, but the bank also makes 
credit decisions based on oral requests, the bank’s procedures are to accept both oral and 
written applications. Regulation B standards of what is considered an application under 
sections 1002.2(f) and 1002.9 are generally applicable to the definition of a covered 
application under Section 1071. 

The term covered application does not include reevaluation, extension, or renewal of 
an existing business credit account, unless the request seeks additional credit amounts. 
For example, an applicant’s request to extend the duration on a business line of credit 
or to remove a guarantor would not be a covered application. Conversely, an applicant’s 
request for a line increase on an existing business line of credit, made in accordance with 
a bank’s procedures for the type of credit requested, would be a covered application. 

Additionally, the term covered application does not include evaluations or reviews of 
existing accounts initiated by the bank because the applicant has not made the request. 
For example, if a bank conducts periodic reviews of its existing business lines of credit 
and decides to increase the applicant’s line by $10,000, it is not a covered application 
because the applicant never made a request for the additional credit amount. However, if 
such an evaluation or review of an existing account by a bank results in the bank inviting 
the applicant to apply for additional credit amounts on an existing account that is a 
covered credit transaction, and the applicant does so, the applicant’s request constitutes 
a covered application. 

Regarding inquiries and prequalification requests, under proposed Section 1071, an 
inquiry is a request by a prospective applicant for information about credit terms offered 
by the bank. A prequalification request is a request by a prospective applicant for a 
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preliminary determination on whether the prospective applicant would likely qualify for credit under a bank’s standards 
or for a determination on the amount of credit for which the prospective applicant would likely qualify. Inquiry and 
prequalification requests are not covered applications under Section 1071 data collection and reporting rules, even 
though in certain circumstances inquiries and prequalification requests may constitute applications under other areas of 
Regulation B rules. 
 
What is Considered a Small Business, Women- or Minority-Owned Business 

Once a bank determines that (1) CFPB’s Section 1071 rule applies because it has originated at least 25 covered credit 
transactions for small businesses in each of the two preceding calendar years, and (2) it is working with an oral or 
written request for a business loan, line of credit, credit cards, and merchant cash advances (a covered credit transaction) 
and thereby has a covered application, the bank next need identify whether the covered application is from a women- or 
minority-owned business or small business applicant to then determine whether Section 1071-related data need be 
collected for reporting.  

As proposed, Section 1071 defines “small business” to mean a business with a gross annual revenue of $5 million or 
less during the preceding fiscal year. The proposed rule sets forth conditions that banks are to consider if there is a 
change in the determination of an applicant’s small business status during the course of underwriting and for how to 
consider applicant affiliate revenue. 

A “women-owned business,” as proposed, means a business for which more than 50% of its ownership or control is held 
by one or more women, and more than 50% of its net profits or losses accrue to one or more women. 

Similarly, a “minority-owned business,” as proposed, means a business for which more than 50% of its ownership or 
control is held by one or more minority individuals, and more than 50% of its net profits or losses accrue to one or more 
minority individuals. A minority individual means a natural person who is American Indian or Alaska Native, Asian, Black 
or African American, Native Hawaiian or Other Pacific Islander, and/or Hispanic or Latino. A natural person who is multi-
racial or multi-ethnic is a minority individual under the Section 1071 proposal. 

For both women-owned and minority-owned business definitions, both prongs of the definition need be met for the 
definition to apply. For example, a business is owned entirely by minority individuals, but not controlled by any minority 
individual satisfies the first prong of the definition. Second, 50% of more of net profits or losses must accrue to one or 
more minority individuals to satisfy the definition.  

To consider what is ownership under the definition, a natural person owns a business if that natural person directly or 
indirectly has an equity interest in the business. For example, assume applicant is Company A. If Company B owns 60% 
of Company A and a natural person owns 100% of Company B, the natural person owns 60% of applicant Company A. 
Similarly, if a natural person directly owns 20% of applicant Company A and is an equal partner in Partnership B that 
owns the remaining 80% of applicant Company A, the natural person owns 60% of applicant Company A (20% through 
direct ownership, 40% indirectly through Partnership B). 

To consider what is control and accrual of net profits and losses, a natural person controls a business if that person has 
significant responsibility to manage or direct the business. A natural person controls a business if the natural person 
is an executive officer or senior manager (e.g., a chief executive officer, chief financial officer, chief operating officer, 
managing member, general partner, president, vice president, or treasurer) or regularly performs similar functions. 
Additionally, a business may be controlled by two or more minority individuals if those individuals collectively control the 
business, such as constituting a majority of the board of directors or a majority of the partners of a partnership.

A business’ net profits and losses accrue to a natural person if that natural person receives the net profits or losses, is 
legally entitled or required to receive the net profit or losses, or is legally entitled or required to recognize the net profits 
or losses for tax purposes. 

Apply the Data Collection Proposal to Bank Operations

Based upon the Section 1071 proposal, if the bank determines that Section 1071 will likely apply to the bank and that 
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the bank handles applications for business credit from women- or minority-owned businesses or small businesses, the 
bank should begin to consider how it would collect data regarding such applications. Some data will likely be collected 
by loan processors or other loan operations persons involved in handling the application. A question for each bank to 
consider is that for each type of business credit request which may be taken, how will the bank identify it is working with 
a covered application, and how then will the bank collect Section 1071-related data for further reporting? 

A reasonable place to begin is for the bank to identify how it accepts covered applications and how it would collect  
data related to the covered application. To help conceptualize the data potentially involved, the following items are the 
data CFPB has proposed be collected. Several of the data listed have multiple elements to be collected for the one data 
point listed:

•	 Unique identifier     
•	 Application date
•	 Application method
•	 Application recipient
•	 Credit type
•	 Credit purpose
•	 Amount applied for
•	 Amount approved or originated
•	 Action taken
•	 Action taken date
•	 Denial reasons
•	 Pricing information
•	 Census tract
•	 Gross annual revenue
•	 NAICS code
•	 Number of workers
•	 Time in business
•	 Women-owned status
•	 Minority-owned status
•	 Ethnicity, race, and sex of principal owners
•	 Number of principal owners

So, referring back to opening questions of the article, what does the bank consider to be an application for business-
purpose credit? Is it a verbal request? Is the request written? Can an application for business credit be made via email 
or via some other electronic method? What are the stated application procedures of the bank? What are the actual 
practices followed by the bank? Are there occasions when the bank makes credit decisions based upon oral requests 
even though the bank’s stated policy states all applications be in writing? 

For identified business credit application practices banks should start to consider how to identify when they are working 
with a covered application and how to potentially collect reportable data. For example, if the bank has an oral application 
subject to the rule, how will the bank collect Section 1071-related data—especially data not necessary for making credit 
decisions related to the covered application? How in the business credit application process will bank identify whether 
the applicant is a women- or minority-owned business, or a small business? 

Conclusion

As the industry awaits the release of the expected final Section 1071 rule come March, banks should begin to identify 
how applications for business credit are accepted. By identifying its procedure, a bank can then begin to consider how it 
may identify when it is working with a covered application. Such preliminary steps can help lead a bank to consider how 
it may gather data CFPB will ultimately require be collected under the final rule.

Stay connected to WBA for future information and resources regarding Section 1071. Once finalized, WBA will have 
additional information to help members understand, navigate, and implement the requirements of the new rule. 
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The proposed Section 1071 rule may be viewed at: https://www.govinfo.gov/content/pkg/FR-2021-10-08/pdf/2021-
19274.pdf 

Current resources regarding the proposed rule may be found on the WBA Compliance website, under the section 
“Compliance Toolkits” located at: https://www.wisbank.com/resources/compliance/  
 

Agency Guidance Regarding Lower Closed-End Mortgage Loan HMDA Reporting Threshold

The Board of Governors of the Federal Reserve System (FRB), Federal Deposit Insurance Corporation (FDIC), and 
Office of the Comptroller of the Currency (OCC) (collectively, the agencies) each issued guidance regarding the recently 
lowered reporting threshold for closed-end mortgage loans under the Home Mortgage Disclosure Act (HMDA), 
Regulation C. The reduction of the reporting threshold was swiftly imposed, and the recently released agency guidance 
will be helpful for members impacted by the change. 

As previously reported in the WBA Compliance Journal, the Bureau of Consumer Financial Protection (CFPB) lowered 
the reporting threshold due to an action by the United States District Court for the District of Columbia which vacated 
a 2020 HMDA-related rule that had increased the loan-volume reporting threshold for closed-end mortgage loans. 
As a result of the court’s order, the threshold for reporting data about closed-end mortgage loans was lowered to 
25, a threshold established by a 2015 HMDA-related rule. A technical amendment was made to the Code of Federal 
Regulations to reflect the lower reporting threshold near the end of 2022. Each agency’s guidance is outlined below. 

FRB Guidance, CA 23-1

In its release, FRB stated it recognizes that financial institutions affected by the change to the HMDA reporting threshold 
for closed-end mortgage loans may need time to implement or adjust policies and procedures, systems, and operations 
to come into compliance with their reporting obligations. FRB further provided that the Consumer Affairs (CA) letter 
serves as notice that, consistent with CFPB, FRB does not intent to cite HMDA violations or take enforcement action 
for not collecting or reporting closed-end mortgage loan data originated in 2022, 2021, or 2020 by FRB-supervised 
financial institutions that meet Regulation C’s other coverage requirements and originated at least 25 closed-end 
mortgage loans in each of the two preceding calendar years but fewer than 100 closed-end mortgage loans in either 
or both of the two preceding calendar years. FRB CA 23-1 may be viewed at: www.federalreserve.gov/supervisionreg/
caletters/CA%2023-1.pdf 

FDIC Guidance, FIL 06-20203

In its release, FDIC outlined its supervisory approach to the HMDA reporting changes to closed-end mortgage loans. 
FDIC also stated recognition that banks affected by the threshold change need time to implement or adjust policies, 
procedures, systems, and operations to come into compliance with reporting obligations. Accordingly, for closed-end 
mortgage loan data, FDIC plans to implement a supervisory approach consistent with CFPB’s approach. As such, for 
FDIC-supervised banks that are (1) subject to Regulation C’s other coverage requirements, and (2) originated at least 
25 closed-end mortgage loans in each of the two preceding calendar years, but fewer than 100 closed-end mortgage 
loans in either of the two preceding calendar years, FDIC does not intend to initiate enforcement actions or cite HMDA 
violations for failures to report closed-end mortgage loan data for 2022, 2021, or 2020. Any FDIC-supervised bank may 
elect to report data voluntarily for those years, however, FDIC stated it does not expect those banks to collect and report 
data retroactively for closed-end mortgage loans covered by the court’s order vacating CFPB’s 2020 HMDA-related 
rule. FDIC has clarified that banks affected by the court’s order, and that meet the reporting threshold of 25 closed-
end mortgage loans in each of the two proceeding calendar years as of 2023, should start collecting data in 2023 and 
reporting data in 2024. FDIC FIL-06-2023 may be viewed at: www.fdic.gov/news/financial-institution-letters/2023/
fil23006.html  

https://www.govinfo.gov/content/pkg/FR-2021-10-08/pdf/2021-19274.pdf
https://www.govinfo.gov/content/pkg/FR-2021-10-08/pdf/2021-19274.pdf
https://www.wisbank.com/resources/compliance/
http://www.federalreserve.gov/supervisionreg/caletters/CA 23-1.pdf
http://www.federalreserve.gov/supervisionreg/caletters/CA 23-1.pdf
http://www.fdic.gov/news/financial-institution-letters/2023/fil23006.html
http://www.fdic.gov/news/financial-institution-letters/2023/fil23006.html
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OCC Guidance, Bulletin 2023-5
 
Similar to the other agencies, in its release OCC acknowledged that banks which originated at least 25 closed-end
mortgage loans in each of the two preceding calendar years, but fewer than 100 closed-end mortgage loans in either
or both of the two preceding calendar years, may need to make adjustments to policies and procedures to comply
with reporting obligations. OCC also stated it recognizes the changes may require time to implement. OCC does not
intend to assess penalties for failures to report closed-end mortgage loan data on reportable transactions conducted in
2022, 2021, or 2020 for banks affected by the change that meet Regulation C’s other coverage requirements. OCC
examinations conducted in affected banks regarding HMDA reportable transactions from 2022, 2021, or 2020 will be
diagnostic to help banks identify compliance weaknesses. OCC stated that the collection and submission of 2023
HMDA data will provide affected banks with an opportunity to identify gaps in and make improvements to their HMDA
compliance management systems. OCC Bulletin 2023-5 may be viewed at: www.occ.gov/news-issuances/
bulletins/2023/bulletin-2023-5.html 

Conclusion

As is always the case, when working with regulatory agencies, WBA recommends frank conversations with your 
examiner in charge (EIC) regarding agency expectations and findings. While being respectful, members should not be 
shy about questioning the EIC about examiners’ rationale or interpretations and to ask for regulatory citations for the 
bank to then separately, further research and confirm whether examiner instruction or finding is correct. The recently 
released agency guidance will be helpful for members impacted by the change. 

If you have questions regarding the recently issued guidance, about HMDA reporting requirements, or other compliance-
related questions, be sure to reach out to the WBA Legal team at wbalegal@wisbank.com or at 608-441-1200. 

New WBA-Created Flood Insurance and Transfer by Affidavit Resources Available

In an effort to continue to provide new resources through WBA’s compliance page, two new free resources have recently 
become available. WBA has created and released a Flood Insurance Toolkit and Transfer by Affidavit Guide. While there 
are no new rules or regulation in either area, both are topics of frequent questions received through the WBA Legal 
Call Program. WBA created the resources to serve as broad guides, designed to assist not only in answering frequent 
questions, but also to present both topics in a more readily understandable light. Both resources include the basics of 
each topic, along with notes, flow charts, and instructions. Additionally, the resources can serve as excellent training 
materials for new staff. 
 
Flood Insurance Toolkit 
 
While the rules governing the mandatory purchase of flood insurance are not new, there are nuances to the rules which 
frequently go overlooked. The WBA Flood Insurance Toolkit is designed to help bankers understand the flood insurance 
rules in full, consider policy-specific aspects, and to help train staff. The toolkit starts with the full rule, but breaks it 
down in a manner that is easy to understand, along with policy tips to help users identify bank-specific procedures. 
 
In addition, the Toolkit includes a flow chart to assist in determining when the flood insurance rules apply, an article 
covering cross-collateralization considerations, and select Q&As to assist in understanding more nuanced aspects of the 
rules. Included alongside the Toolkit is a separate word document featuring three checklists. The checklists are provided 
separately so that users can modify them to suit their individual needs based upon bank-specific tasks performed 
by lenders, processors or underwriters, and audit or compliance individuals. Additionally, a flood insurance amount 
calculator is provided in the form of an Excel document, which includes instructions and formulas to help determine 
what coverage is required. Taken together, the Toolkit makes for an excellent way to evaluate a bank’s flood insurance 
procedures and train new staff to help ensure the bank has robust flood insurance policies. 
 

http://www.occ.gov/news-issuances/bulletins/2023/bulletin-2023-5.html
http://www.occ.gov/news-issuances/bulletins/2023/bulletin-2023-5.html
mailto:wbalegal@wisbank.com
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FDIC’s Revised Guidelines for Appeals of Material Supervisory Determinations

The Federal Deposit Insurance Corporation (FDIC) recently adopted revised Guidelines for Appeals of Material 
Supervisory Determinations (Guidelines). The revisions expand and clarify the role of FDIC’s Ombudsman, add the 
Ombudsman to the Supervision Appeals Review Committee as a non-voting member, and require that materials 
considered by the Supervision Appeals Review Committee be shared with both parties to the appeal on a timely 
basis, subject to applicable legal limitations on disclosure. In addition, the revised Guidelines allow insured depository 
institutions to request a stay of a material supervisory determination while an appeal is pending. Insured depository 
institutions (IDIs) should know the process and timelines associated with the revised Guidelines to effectively file an 
appeal should the need arise. The revised Guidelines are effective December 13, 2022.

The Guidelines apply to IDIs that FDIC supervises (i.e., insured State nonmember banks, insured branches of foreign 
banks, and state savings associations), and to other IDIs for which FDIC makes material supervisory determinations. 

Introduction 

Section 309(a) of the Riegle Community Development and Regulatory Improvement Act required FDIC to establish 
an independent intra-agency appellate process to review material supervisory determinations made at IDIs that it 
supervises. The Guidelines describe the types of determinations that are eligible for review and the process by which 
appeals will be considered and decided. The procedures set forth in the Guidelines establish an appeals process for the 
review of material supervisory determinations by the Supervision Appeals Review Committee (SARC). 

SARC Membership 

The following individuals comprise the three (3) voting members of SARC: (1) One inside FDIC Board member, either the 
Chairperson, the Vice Chairperson, or the FDIC Director (Appointive), as designated by the FDIC Chairperson (this person 
would serve as the Chairperson of SARC); and (2) one deputy or special assistant to each of the inside FDIC Board 
members who are not designated as SARC Chairperson. The General Counsel and the Ombudsman are non-voting 
members of SARC. 

The FDIC Chairperson may designate alternate member(s) to SARC if there are vacancies so long as the alternate 
member was not involved in making or affirming the material supervisory determination under review. A member of 
SARC may designate and authorize a member of his or her staff within the member’s area of responsibility related to 
cases before SARC to act on his or her behalf. 

Determinations Subject to Appeal 

An IDI may appeal any material supervisory determination pursuant to the procedures set forth in the Guidelines. Under 
the Guidelines, a material supervisory determination includes: 

•	 CAMELS ratings under the Uniform Financial Institutions Rating System; 
•	 IT ratings under the Uniform Rating System for Information Technology; 
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•	 Trust ratings under the Uniform Interagency Trust Rating System; 
•	 CRA ratings under the Revised Uniform Interagency Community Reinvestment Act 

Assessment Rating System; 
•	 Consumer compliance ratings under the Uniform Interagency Consumer Compliance 

Rating System;
•	 Registered transfer agent examination ratings; 
•	 Government securities dealer examination ratings; 
•	 Municipal securities dealer examination ratings; 
•	 Determinations relating to the appropriateness of loan loss reserve provisions; 
•	 Classifications of loans and other assets in dispute the amount of which, individually 

or in the aggregate, exceeds 10 percent of an IDI’s total capital; 
•	 Determinations relating to violations of a statute or regulation that may affect the 

capital, earnings, or operating flexibility of an IDI, or otherwise affect the nature and 
level of supervisory oversight accorded an IDI; 

•	 Truth in Lending Act (Regulation Z) restitution; 
•	 Filings made pursuant to 12 CFR 303.11(f), for which a request for reconsideration 

has been granted, other than denials of a change in bank control, change in senior 
executive officer or board of directors, or denial of an application pursuant to 
section 19 of the Federal Deposit Insurance Act (FDI Act), 12 U.S.C. 1829 (which 
are contained in 12 CFR 308, subparts D, L, and M, respectively), if the filing 
was originally denied by the Director, Deputy Director, or Associate Director of 
the Division of Depositor and Consumer Protection (DCP) or the Division of Risk 
Management Supervision (RMS);

•	 Decisions to initiate informal enforcement actions (such as memoranda of 
understanding);

•	 Determinations regarding IDI’s level of compliance with a formal enforcement action; 
however, if FDIC determines that the lack of compliance with an existing formal 
enforcement action requires an additional formal enforcement action, the proposed 
new enforcement action is not appealable;

•	 Matters requiring board attention; and 
•	 Any other supervisory determination (unless otherwise not eligible for appeal) that 

may affect the capital, earnings, operating flexibility, or capital category for prompt 
corrective action purposes of an IDI, or that otherwise affects the nature and level of 
supervisory oversight accorded an IDI. 

The following are activities which are not considered material supervisory determinations 
under the Guidelines: 

•	 Decisions to appoint a conservator or receiver for an IDI, and other decisions made 
in furtherance of the resolution or receivership process, including but not limited to 
determinations pursuant to parts 370, 371, and 381, and section 360.10 of FDIC’s 
rules and regulations; 

•	 Decisions to take prompt corrective action pursuant to section 38 of the FDI Act, 12 
U.S.C. 1831o;

•	 Determinations for which other appeals procedures exist (such as determinations of 
deposit insurance assessment risk classifications and payment calculations); and 

•	 Formal enforcement-related actions and decisions, including determinations and the 
underlying facts and circumstances that form the basis of a recommended or pending 
formal enforcement action. 

Formal Enforcement-Related Action or Decisions

A formal enforcement-related action or decision commences, and becomes unappealable, 
when FDIC initiates a formal investigation under 12 U.S.C. 1820(c) (Order of 
Investigation), issues a notice of charges or a notice of assessment under 12 U.S.C. 1818 
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or other applicable laws (Notice of Charges), provides an IDI with a draft consent order, or otherwise provides written 
notice to an IDI that FDIC is reviewing the facts and circumstances presented to determine if a formal enforcement 
action is merited under applicable statutes or published enforcement-related policies of FDIC, including written notice 
of a referral to the Attorney General pursuant to the Equal Credit Opportunity Act (ECOA) or a notice to the Secretary 
of Housing and Urban Development (HUD) for violations of ECOA or the Fair Housing Act (FHA). Such notice may be 
provided in the transmittal letter accompanying a Report of Examination. 

For the purposes of the Guidelines, remarks in a Report of Examination do not constitute written notice that FDIC 
is reviewing the facts and circumstances presented to determine if a proposed enforcement action is merited. 
Commencement of a formal enforcement-related action or decision will not suspend or otherwise affect a pending 
request for review or appeal that was submitted before the commencement of the formal enforcement-related action or 
decision. 

Additional Appeal Rights

In the case of any written notice from FDIC to an IDI that FDIC is determining whether a formal enforcement action is 
merited, FDIC must issue an Order of Investigation, issue a Notice of Charges, or provide the IDI with a draft consent 
order within 120 days of such a notice, or the most recent submission of information from the IDI, whichever is later, or 
appeal rights will be made available pursuant to the Guidelines. If FDIC timely provides an IDI with a draft consent order 
and the IDI rejects the draft consent order in writing, FDIC must issue an Order of Investigation or a Notice of Charges 
within 90 days from the date on which the IDI rejects the draft consent order in writing, or appeal rights will be made 
available pursuant to the Guidelines. The FDIC may extend these periods, with the approval of the SARC Chairperson, 
after FDIC notifies the IDI that the relevant Division Director is seeking formal authority to take an enforcement action. 

In the case of a referral to the Attorney General for violations of ECOA, beginning on the date the referral is returned 
to FDIC, FDIC must proceed in accordance with the requirements outlined in the preceding paragraph, including within 
the specified timeframes, or appeal rights will be made available pursuant to the Guidelines. The same process is to be 
followed for a case involving notice to HUD for violations of ECOA or FHA. 

Written notification will be provided to an IDI within 10 days of a determination that appeal rights have been made 
available. The relevant FDIC Division and IDI may mutually agree to extend the timeframes outlined, if the parties deem 
it appropriate. 

Good-Faith Resolution 

The Guidelines provide that an IDI should make a good-faith effort to resolve any dispute concerning a material 
supervisory determination with the on-site examiner and/or the appropriate Regional Office. The on-site examiner 
and the Regional Office will promptly respond to any concerns raised by an IDI regarding a material supervisory 
determination. Informal resolution of disputes with the on-site examiner and the appropriate Regional Office is 
encouraged; however, seeking such a resolution is not a condition to filing a request for review with the appropriate 
Division, either DCP, RMS, or the Division of Complex Institution Supervision and Resolution (CISR), or to filing a 
subsequent appeal with SARC under the Guidelines. 

Filing a Request for Review With the Appropriate Division 

An IDI may file a request for review of a material supervisory determination with the Division that made the 
determination, either the Director, DCP, RMS, or CISR (Director or Division Director), 550 17th Street NW, Room F-4076, 
Washington, DC 20429, within 60 calendar days following the IDI’s receipt of a report of examination containing a 
material supervisory determination or other written communication of a material supervisory determination. Requests for 
review also may be submitted electronically. To ensure confidentiality, requests should be submitted through securemail.
fdic.gov, directing the message to DirectorReviewRequest@fdic.gov. 

A request for review must be in writing and must include: 

•	 A detailed description of the issues in dispute, the surrounding circumstances, the IDI’s position regarding the 

mailto:DirectorReviewRequest@fdic.gov
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dispute and any arguments to support that position (including citation of any relevant statute, regulation, policy 
statement, or other authority), how resolution of the dispute would materially affect the IDI, and whether a good-
faith effort was made to resolve the dispute with the on-site examiner and the Regional Office; and  

•	 A statement that the IDI’s board of directors or senior management has considered the merits of the request and has 
authorized that it be filed. Senior management is defined as the core group of individuals directly accountable to the 
board of directors for the sound and prudent day-to-day management of the IDI. If an IDI’s senior management files 
an appeal, it must inform the board of directors of the substance of the appeal before filing and keep the board of 
directors informed of the appeal’s status.

Within 45 calendar days after receiving a request for review as described above, the Division Director will: (a) review the 
appeal, considering whether the material supervisory determination is consistent with applicable laws, regulations, and 
policy, make his or her own supervisory determination without deferring to the judgments of either party, and issue a 
written determination on the request for review, setting forth the grounds for that determination; or (b) refer the request 
for review to SARC for consideration as an appeal under the Guidelines and provide written notice to the IDI that the 
request for review has been referred to SARC.

No appeal to SARC will be allowed unless an IDI has first filed a timely request for review with the appropriate Division 
Director. In any decision issued by the Division Director, the Director will inform the IDI of the 30-day time period for 
filing with SARC and will provide the mailing address for any appeal the IDI may wish to file. The Division Director may 
request guidance from the SARC Chairperson or the Legal Division as to procedural or other questions relating to any 
request for review. 

Appeal to SARC 

An IDI that does not agree with the written determination rendered by the Division Director may appeal that 
determination to SARC within 30 calendar days after the date of receipt of that determination. Failure to file within the 
30-day time limit may result in denial of the appeal by SARC. 

Filing With SARC 

An appeal to SARC will be considered filed if the written appeal is received by FDIC within 30 calendar days after the 
date of receipt of the Division Director’s written determination or if the written appeal is placed in the U.S. mail within 
that 30-day period. The appeal should be sent to the address indicated on Division Director’s determination being 
appealed, or sent via email to ESS_Appeals@fdic.gov. An acknowledgment of the appeal will be provided to the IDI, and 
copies of the IDI’s appeal will be provided to the Office of the Ombudsman and appropriate Division Director. Copies of 
all relevant materials related to an appeal will be provided to the Office of the Ombudsman.

Contents of Appeal 

The appeal should be labeled to indicate that it is an appeal to SARC and should contain the name, address, and 
telephone number of the IDI and any representative, as well as a copy of the Division Director’s determination being 
appealed. If oral presentation is sought, that request should be included in the appeal. If expedited review is requested, 
the appeal should state the reason for the request. Only matters submitted to the appropriate Division Director in a 
request for review may be appealed to SARC. 

Evidence not presented for review to the Division Director is generally not permitted; such evidence may be submitted 
to SARC only if approved by the SARC Chairperson and with a reasonable time for the Division Director to review and 
respond. The IDI should set forth all of the reasons, legal and factual, why it disagrees with the Division Director’s 
determination. Nothing in the SARC administrative process shall create any discovery or other such rights. 

Burden of Proof 

The burden of proof as to all matters at issue in the appeal, including timeliness of the appeal if timeliness is at issue, 
rests with the IDI.
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Submission From the Division Director 

The Division Director may submit views regarding the appeal to SARC within 30 calendar days of the date on which the 
appeal is received by SARC. 

Oral Presentation 

The SARC will, if a request is made by the IDI or by FDIC staff, allow an oral presentation. The SARC may hear oral 
presentations in person, telephonically, electronically, or through other means agreed upon by the parties. If an oral 
presentation is held, the IDI and FDIC staff will be allowed to present their positions on the issues raised in the appeal 
and to respond to any questions from SARC. 

Consolidation, Dismissal, and Rejection 

Appeals based upon similar facts and circumstances may be consolidated for expediency. An appeal may be dismissed 
by SARC if it is not timely filed, if the basis for the appeal is not discernable from the appeal, or if the IDI moves to 
withdraw the appeal. The SARC will decline to consider an appeal if an IDI’s right to appeal is not yet available under 
the additional appeal rights outlined above. 

Scope of Review and Decision 

The SARC will be an appellate body and will make independent supervisory determinations. The SARC will review 
the appeal for consistency with the policies, practices, and mission of FDIC and the overall reasonableness of, and 
the support offered for, the positions advanced. The SARC’s review will be limited to the facts and circumstances as 
they existed prior to, or at the time the material supervisory determination was made, even if later discovered, and no 
consideration will be given to any facts or circumstances that occur or corrective action taken after the determination was 
made. The SARC will not consider any aspect of an appeal that seeks to change or modify existing FDIC rules or policy. 
The SARC, after consultation with the Legal Division, will refer any appeals that raise policy matters of first impression 
to the Chairperson’s Office for its consideration. The SARC will notify the IDI, in writing, of its decision concerning the 
disputed material supervisory determination(s) within 45 days after the date SARC meets to consider the appeal, which 
meeting will be held within 90 days after either the date of the filing of the appeal or the date that Division Director 
refers the appeal to SARC. 

Other Communications 

Materials considered by SARC will be shared with both parties to the appeal, subject to applicable legal limitations  
on disclosure, on a timely basis. The Ombudsman will verify that both parties have received all materials considered  
by SARC. 

Publication of Decisions 

Decisions of SARC will be published as soon as practicable, and the published decisions will be redacted to avoid 
disclosure of the name of the appealing IDI and any information exempt from disclosure under the Freedom of 
Information Act and FDIC’s document disclosure regulations found in 12 CFR part 309. In cases in which redaction  
is deemed insufficient to prevent improper disclosure, published decisions may be presented in summary form.  
Published SARC decisions may be cited as precedent in appeals to SARC. Annual reports on SARC’s decisions and 
Division Directors’ decisions with respect to IDIs’ requests for review of material supervisory determinations also  
will be published. 

Appeal Guidelines Generally 

Appeals to SARC will be governed by the Guidelines. The SARC, with the concurrence of the Legal Division, will retain 
discretion to waive any provision of the Guidelines for good cause. Supplemental rules governing SARC’s operations 
may be adopted. 
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An IDI may request extensions of the time period for submitting appeals under the Guidelines from either the 
appropriate Division Director or the SARC Chairperson, as appropriate. If a filing under the Guidelines is due on a 
Saturday, Sunday, or a Federal holiday, the filing may be made on the next business day. 

An IDI may request a stay of a supervisory action or determination from the Division Director while an appeal of that 
determination is pending. The request must be in writing and include the reason(s) for the stay. The Division Director has 
discretion to grant a stay and will generally decide whether to grant a stay within 21 days of receiving an IDI’s request, 
providing the IDI with the reason(s) for his or her decision in writing. A stay may be granted subject to conditions, 
including time limitations, where appropriate.

Coordination with State Regulatory Authorities 

In the event that a material supervisory determination subject to a request for review is the joint product of FDIC and 
a State regulatory authority (WDFI), the Director, DCP, RMS, or CISR, as appropriate, will promptly notify WDFI of the 
request, provide WDFI with a copy of the IDI’s request for review and any other related materials, and solicit WDFI’s 
views regarding the merits of the request before making a determination. In the event that an appeal is subsequently 
filed with SARC, SARC will notify the IDI and WDFI of its decision. Once SARC has issued its determination, any other 
issues that may remain between the IDI and WDFI will be left to those parties to resolve. 

Effect on Supervisory or Enforcement Actions 

The use of the procedures set forth in the Guidelines by an IDI will not affect, delay, or impede any formal or informal 
supervisory or enforcement action in progress during the appeal or affect FDIC’s authority to take any supervisory or 
enforcement action against that IDI.

Effect on Applications or Requests for Approval 

Any application or request for approval made to FDIC by an IDI that has appealed a material supervisory determination 
that relates to, or could affect the approval of, the application or request will not be considered until a final decision 
concerning the appeal is made unless otherwise requested by the IDI.  

Prohibition on Examiner Retaliation 

The FDIC has an experienced examination workforce and is proud of its professionalism and dedication. FDIC policy 
prohibits any retaliation, abuse, or retribution by an FDIC examiner or any FDIC personnel against an IDI. Such behavior 
against an IDI that appeals a material supervisory determination constitutes unprofessional conduct and will subject 
the examiner or other personnel to appropriate disciplinary or remedial action. In light of this important principle, the 
Ombudsman will monitor the supervision process following an IDI’s submission of an appeal under the Guidelines. The 
Ombudsman will report to the FDIC Board on these matters periodically. Any IDI that believes they have been retaliated 
against are encouraged to contact the Regional Director for the appropriate FDIC region. Any IDI that believes or has any 
evidence that it has been subject to retaliation may file a complaint with the Director, Office of the Ombudsman, Federal 
Deposit Insurance Corporation, 3501 Fairfax Drive, Suite E-2022, Arlington, VA 22226, explaining the circumstances 
and the basis for such belief or evidence and requesting that the complaint be investigated, and appropriate disciplinary 
or remedial action taken. The Office of the Ombudsman will work with the appropriate Division Director to resolve the 
allegation of retaliation. 

Conclusion

While IDIs are to make good-faith efforts to resolve any dispute concerning a material supervisory determination with 
the on-site examiner and/or the appropriate Regional Office, IDIs should know of the rights and procedures set forth 
within the revised Guidelines in the event an appeal of a material supervisory determination need be filed. 

The Guidelines may be viewed at: www.govinfo.gov/content/pkg/FR-2022-12-16/pdf/2022-27351.pdf 

http://www.govinfo.gov/content/pkg/FR-2022-12-16/pdf/2022-27351.pdf
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2023 Adjusted State and Federal Regulatory Thresholds and Limits 
 
Happy New Year! As we step into 2023, there are several thresholds which have been adjusted by both state and  
federal regulators which go into effect now that the new year has arrived. Below is a collection of thresholds effective 
January 1, 2023, including a link to pull each publication for reference. 

Regulation Z, TILA 
 
•	 The exemption threshold for Regulation Z (Truth in Lending Act) will increase to $66,400, up from $61,000. www.

govinfo.gov/content/pkg/FR-2022-10-20/pdf/2022-22819.pdf  

•	 The exemption threshold for Regulation M (Consumer Leasing Act) will increase to $66,400, up from $61,000. 
www.govinfo.gov/content/pkg/FR-2022-10-20/pdf/2022-22818.pdf  

 
•	 The exemption threshold under Regulation Z for HPML appraisals will increase to $31,000, up from $28,500.  

www.govinfo.gov/content/pkg/FR-2022-10-20/pdf/2022-22820.pdf  

•	 The asset-size threshold under Regulation Z which exempts creditors from the requirement to establish an escrow 
account for HPMLs will be:

o For creditors and their affiliates that regularly extended covered transactions secured by first liens, the asset-
size threshold is adjusted to $2.537 billion, up from $2.336 billion; and

o The exemption threshold for certain insured depository institutions with assets of $10 billion or less is 
adjusted to $11.374 billion, up from $10.473 billion. www.govinfo.gov/content/pkg/FR-2022-12-30/
pdf/2022-28439.pdf 

•	 The dollar amount thresholds under Regulation Z for HOEPA and QM-related loans have been adjusted as follows:
o For HOEPA loans, the adjusted total loan amount threshold for high-cost mortgages will be $24,866. 
o The adjusted points-and-fees dollar trigger for high-cost mortgages will be $1,243.

o For QMs under the General QM loan definition in § 1026.43(e)(2), the thresholds for the spread between the 
annual percentage rate (APR) and the average prime offer rate (APOR) will be:

	 2.25 or more percentage points for a first-lien covered transaction with a loan amount greater than 
or equal to $124,331; 

	 3.5 or more percentage points for a first-lien covered transaction with a loan amount greater than or 
equal to $74,599 but less than $124,331; 

	 6.5 or more percentage points for a first-lien covered transaction with a loan amount less than 
$74,599; 

	 6.5 or more percentage points for a first-lien covered transaction secured by a manufactured home 
with a loan amount less than $124,331; 

	 3.5 or more percentage points for a subordinate-lien covered transaction with a loan amount greater 
than or equal to $74,599; or 

	 6.5 or more percentage points for a subordinate-lien covered transaction with a loan amount less 
than $74,599. 

o For all categories of QMs, the thresholds for total points and fees will be: 
	 3 percent of the total loan amount for a loan greater than or equal to $124,331; 
	 $3,730 for a loan amount greater than or equal to $74,599 but less than $124,331; 
	 5 percent of the total loan amount for a loan greater than or equal to $24,866 but less than 

$74,599; 
	 $1,243 for a loan amount greater than or equal to $15,541 but less than $24,866; and 
	 8 percent of the total loan amount for a loan amount less than $15,541.  

o For open-end consumer credit plans under TILA, the threshold that triggers requirements to disclose 
minimum interest charges will remain unchanged at $1.00. www.govinfo.gov/content/pkg/FR-2022-12-23/
pdf/2022-28023.pdf 

Special Focus

http://www.govinfo.gov/content/pkg/FR-2022-10-20/pdf/2022-22819.pdf
http://www.govinfo.gov/content/pkg/FR-2022-10-20/pdf/2022-22819.pdf
http://www.govinfo.gov/content/pkg/FR-2022-10-20/pdf/2022-22818.pdf
http://www.govinfo.gov/content/pkg/FR-2022-10-20/pdf/2022-22820.pdf
http://www.govinfo.gov/content/pkg/FR-2022-12-30/pdf/2022-28439.pdf
http://www.govinfo.gov/content/pkg/FR-2022-12-30/pdf/2022-28439.pdf
http://www.govinfo.gov/content/pkg/FR-2022-12-23/pdf/2022-28023.pdf
http://www.govinfo.gov/content/pkg/FR-2022-12-23/pdf/2022-28023.pdf
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Regulation C, HMDA

•	 The asset-size threshold to be exempt from collecting HMDA data in 2023 is adjusted to $54 million, up from $50 
million. www.govinfo.gov/content/pkg/FR-2022-12-30/pdf/2022-28441.pdf 

Community Reinvestment Act (CRA) 

•	 The Board of Governors of the Federal Reserve System (FRB) and Federal Deposit Insurance Corporation (FDIC) CRA 
regulations have adjusted the asset-size thresholds used to define “small bank” and “intermediate small bank” to be: 

o Small bank means a bank that, as of December 31 of either of the prior two calendar years, had assets of 
less than $1.503 billion; and  

o Intermediate small bank means a small bank with assets of at least $376 million as of December 31 of both 
of the prior two calendar years and less than $1.503 billion as of December 31 of either of the prior two 
calendar years. www.govinfo.gov/content/pkg/FR-2022-12-23/pdf/2022-27922.pdf  

•	 The Office of the Comptroller of the Currency (OCC) made the identical adjustments to the asset-size thresholds 
used to define “small bank or savings association” and “intermediate small bank or savings association.” www.occ.
treas.gov/news-issuances/bulletins/2022/bulletin-2022-28.html 

Required Escrow Rate under Wisconsin Law

•	 The Wisconsin Department of Financial Institutions (WDFI) has established the interest rate that must be paid on 
required escrow accounts under section 138.052(5) of the Wisconsin Statutes. The new rate is 0.11%. www.wdfi.
org/_resources/indexed/site/fi/banks/EscrowNotice.pdf  

Other Regulatory Thresholds and Limits 

•	 The dollar amount of the maximum allowable charge for disclosures by a consumer reporting agency to a consumer 
pursuant to Fair Credit Report Act (FCRA) section 609 for the 2023 calendar year is $14.50. www.govinfo.gov/
content/pkg/FR-2022-11-25/pdf/2022-25751.pdf  

•	 The FDIC Designated Reserve Ratio remains 2 percent for 2023. www.govinfo.gov/content/pkg/FR-2022-10-24/
pdf/2022-22987.pdf

•	 The OCC assessment rates are reduced for the general assessment fee schedule. OCC has maintained assessment 
rates from 2022 for the independent trust and independent credit card fee schedules. Also, there is no inflation 
adjustment to assessment rates. www.occ.gov/news-issuances/news-releases/2022/nr-occ-2022-145.html  

•	 Contribution limit for employees who participate in 401(k), 403(b), most 457 plans, and the federal government’s 
Thrift Savings Plan is increased to $22,500, up from $20,500. The limit on annual contributions to an IRA increased 
to $6,500, up from $6,000. www.irs.gov/newsroom/401k-limit-increases-to-22500-for-2023-ira-limit-rises-to-6500  

•	 Multifamily loan purchase caps for Fannie Mae and Freddie Mac will be $75 billion for each enterprise, for a 
combined total of $150 billion. The caps reflect an anticipated contraction of the multifamily originations market 
this year. FHFA will require that at least 50 percent of Fannie’s and Freddie’s multifamily business be mission-driven 
affordable housing. www.fhfa.gov//Media/PublicAffairs/Pages/FHFA-Announces-2023-Multifamily-Loan-Purchase-
Caps-for-Fannie-Mae-and-Freddie-Mac.aspx  

•	 The conforming loan limit values for mortgages to be acquired by Fannie Mae and Freddie Mac in 2023 for one-
unit properties will be $726,200, an increase from $647,200. www.fhfa.gov/Media/PublicAffairs/Pages/FHFA-
Announces-Conforming-Loan-Limits-for-2023.aspx  

•	 New loan limits for FHA’s Single Family Title II Forward and Home Equity Conversion Mortgage (HECM) insurance 
programs, based upon property size and location, range from $472,030 to $3,142,800. www.hud.gov/press/ 
press_releases_media_advisories/HUD_No_22_244  

http://www.govinfo.gov/content/pkg/FR-2022-12-30/pdf/2022-28441.pdf
http://www.govinfo.gov/content/pkg/FR-2022-12-23/pdf/2022-27922.pdf
http://www.occ.treas.gov/news-issuances/bulletins/2022/bulletin-2022-28.html
http://www.occ.treas.gov/news-issuances/bulletins/2022/bulletin-2022-28.html
http://www.wdfi.org/_resources/indexed/site/fi/banks/EscrowNotice.pdf
http://www.wdfi.org/_resources/indexed/site/fi/banks/EscrowNotice.pdf
http://www.govinfo.gov/content/pkg/FR-2022-11-25/pdf/2022-25751.pdf
http://www.govinfo.gov/content/pkg/FR-2022-11-25/pdf/2022-25751.pdf
http://www.govinfo.gov/content/pkg/FR-2022-10-24/pdf/2022-22987.pdf
http://www.govinfo.gov/content/pkg/FR-2022-10-24/pdf/2022-22987.pdf
http://www.occ.gov/news-issuances/news-releases/2022/nr-occ-2022-145.html
http://www.irs.gov/newsroom/401k-limit-increases-to-22500-for-2023-ira-limit-rises-to-6500
http://www.fhfa.gov//Media/PublicAffairs/Pages/FHFA-Announces-2023-Multifamily-Loan-Purchase-Caps-for-Fannie-Mae-and-Freddie-Mac.aspx
http://www.fhfa.gov//Media/PublicAffairs/Pages/FHFA-Announces-2023-Multifamily-Loan-Purchase-Caps-for-Fannie-Mae-and-Freddie-Mac.aspx
http://www.fhfa.gov/Media/PublicAffairs/Pages/FHFA-Announces-Conforming-Loan-Limits-for-2023.aspx
http://www.fhfa.gov/Media/PublicAffairs/Pages/FHFA-Announces-Conforming-Loan-Limits-for-2023.aspx
http://www.hud.gov/press/press_releases_media_advisories/HUD_No_22_244
http://www.hud.gov/press/press_releases_media_advisories/HUD_No_22_244
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•	 Beginning January 1, 2023, the standard IRS mileage rates for the use of a car (also vans, pickups or panel trucks) 
will be as follows. The rates apply to electric and hybrid-electric automobiles, as well as gasoline and diesel-
powered vehicles.

o 65.5 cents per mile driven for business use, up 3 cents from the midyear increase setting the rate for the 
second half of 2022;

o 22 cents per mile driven for medical or moving purposes for qualified active-duty members of the Armed 
Forces, consistent with the increased midyear rate set for the second half of 2022; and

o 14 cents per mile driven in service of charitable organizations; the rate is set by statute and remains 
unchanged from 2022.

www.irs.gov/newsroom/irs-issues-standard-mileage-rates-for-2023-business-use-increases-3-cents-per-mile

Joint Statement on Crypto-Asset Risks to Banking Organizations

On January 3, 2023, the Board of Governors of the Federal Reserve System (FRB), Federal Deposit Insurance 
Corporation (FDIC), and Office of the Comptroller of the Currency (OCC) (collectively, the agencies) issued a joint 
statement regarding crypto-asset risks to banks. By “crypto-asset” the agencies generally mean any digital asset 
implemented using cryptographic techniques. 

Banks engaged in crypto-asset-related activities need work closely with their state and federal regulators given the 
recent activities involving the crypto-asset sector and the agencies’ heightened focus on risks associated with such 
activity. Additional agency-issued resources are provided at the end of the article. 

Given the crypto-asset-related events which occurred in 2022, the agencies identified a number of key risks associated 
with the crypto-asset sector that the agencies believe banks should be aware of, including: 

•	 Risk of fraud and scams among crypto-asset sector participants. 
•	 Legal uncertainties related to custody practices, redemptions, and ownership rights, some of which are currently the 

subject of legal processes and proceedings. 
•	 Inaccurate or misleading representations and disclosures by crypto-asset companies, including misrepresentations 

regarding federal deposit insurance, and other practices that may be unfair, deceptive, or abusive, contributing to 
significant harm to retail and institutional investors, customers, and counterparties. 

•	 Significant volatility in crypto-asset markets, the effects of which include potential impacts on deposit flows 
associated with crypto-asset companies. 

•	 Susceptibility of stablecoins to run risk, creating potential deposit outflows for banks that hold stablecoin reserves. 
•	 Contagion risk within the crypto-asset sector resulting from interconnections among certain crypto-asset 

participants, including through opaque lending, investing, funding, service, and operational arrangements. These 
interconnections may also present concentration risks for banks with exposures to the crypto-asset sector. 

•	 Risk management and governance practices in the crypto-asset sector exhibiting a lack of maturity and robustness. 
•	 Heightened risks associated with open, public, and/or decentralized networks, or similar systems, including, but 

not limited to, the lack of governance mechanisms establishing oversight of the system; the absence of contracts 
or standards to clearly establish roles, responsibilities, and liabilities; and vulnerabilities related to cyber-attacks, 
outages, lost or trapped assets, and illicit finance.

The agencies state that it is important that risks related to the crypto-asset sector that cannot be mitigated or controlled 
do not migrate to the banking system. The agencies state they are supervising banks that may be exposed to risks 
stemming from the crypto-asset sector and are carefully reviewing any proposals from banks to engage in activities that 
involve crypto-assets. 

The agencies state that through their current case-by-case approach, they continue to build knowledge, expertise, and 
understanding of the risks crypto-assets may pose to banks, their customers, and the broader U.S. financial system. 
Given the significant risks highlighted by the recent failures of several large crypto-asset companies, the agencies 
continue to take careful and cautious approaches related to current or proposed crypto-asset-related activities and 
exposures at each bank. 

http://www.irs.gov/newsroom/irs-issues-standard-mileage-rates-for-2023-business-use-increases-3-cents-per-mile
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The joint statement further reiterates that banks are neither prohibited nor discouraged from providing banking services 
to customers of any specific class or type, as permitted by law or regulation. The agencies state they continue to assess 
whether or how current and proposed crypto-asset-related activities by banks can be conducted in a manner that 
adequately addresses safety and soundness, consumer protection, legal permissibility, and compliance with applicable 
laws and regulations, including anti-money laundering and illicit finance statutes and rules. 

Of significance, within the joint statement, the agencies stated that based on their current understanding and experience 
to date, the agencies believe that issuing or holding as principal crypto-assets that are issued, stored, or transferred on 
an open, public, and/or decentralized network, or similar system is highly likely to be inconsistent with safe and sound 
banking practices. 

Further, the agencies have significant safety and soundness concerns with business models that are concentrated in 
crypto-asset-related activities or have concentrated exposures to the crypto-asset sector. 

The agencies stated they will continue to closely monitor crypto-asset-related exposures of banks and as warranted, 
will issue additional statements related to engagement by banks in crypto-asset-related activities. The agencies also 
will continue to engage and collaborate with other relevant authorities, as appropriate, on issues arising from activities 
involving crypto-assets. 

Each agency has developed processes whereby banks engage in robust supervisory discussions regarding proposed 
and existing crypto-asset-related activities. Banks should ensure that crypto-asset-related activities can be performed 
in a safe and sound manner, are legally permissible, and comply with applicable laws and regulations, including those 
designed to protect consumers (such as fair lending laws and prohibitions against unfair, deceptive, or abusive acts 
or practices). Banks should ensure appropriate risk management, including board oversight, policies, procedures, risk 
assessments, controls, gates and guardrails, and monitoring, to effectively identify and manage risks. 

Resources:

As mentioned above, banks engaged in crypto-asset-related activities need work closely with their state and federal 
regulators given the recent activities involving the crypto-asset sector and the agencies’ heightened focus on risks 
associated with such activity. The following is a list of processes the agencies expect banks to follow when looking to 
engage in crypto-asset-related activities:

OCC Interpretive Letter 1179, “Chief Counsel’s Interpretation Clarifying: (1) Authority of a Bank to Engage in Certain 
Cryptocurrency Activities; and (2) Authority of the OCC the Charter a National Trust Bank,” (November 18, 2021): www.
occ.gov/topics/charters-and-licensing/interpretations-and-actions/2021/int1179.pdf 

Federal Reserve SR 22-6/CA 22-6, “Engagement in Crypto-Asset-Related Activities by Federal-Reserve-Supervised 
Banking Organizations,” (August 16, 2022): www.federalreserve.gov/supervisionreg/srletters/SR2206.htm 

FDIC FIL-16-2022, “Notification and Supervisory Feedback Procedures for FDIC-Supervised Institutions Engaging in 
Crypto-Related Activities,” (April 7, 2022): www.fdic.gov/news/financial-institution-letters/2022/fil22016.html#letter 

Joint Statement on Crypto-Asset Risks to Banking Organizations: www.fdic.gov/news/press-releases/2023/pr23002a.pdf 

Special Focus

http://www.occ.gov/topics/charters-and-licensing/interpretations-and-actions/2021/int1179.pdf
http://www.occ.gov/topics/charters-and-licensing/interpretations-and-actions/2021/int1179.pdf
http://www.federalreserve.gov/supervisionreg/srletters/SR2206.htm
http://www.fdic.gov/news/financial-institution-letters/2022/fil22016.html#letter
http://www.fdic.gov/news/press-releases/2023/pr23002a.pdf
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